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appeals. 
» Appointed March 18, 1892. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE" 
CIRCUIT AND DISTRICT COURTS. 



Blanks a al. V. Elein d aL 
iOtrcvU Court ûf AppeaU, Fifth Cirouit. November 87, 1891.> 

1. AppiaIi— DuiUJunoN op Recobd— Cbktiokabi. 

On appeai to the circuit court of appeals the clerk of the court balow, belng tb« 
custoâian of the record, is to détermine, in tlie absence of agreement of counsel, 
wtiat évidence shall be included in the tranacript following the cote of évidence 
made uhder the rule of court: and if any omissions are found relief can be had by 
certltyraH for diminution of the record, as provided by court rule 18. 
% Bame. 

A transcript wMoh contains ail the parts of a déposition called fOr by either party 
is sufacient. 

Appeai frdm Circuit Court, Southern District of Mississippi. 

Buit by A. L. Blanks and others ^ainst E. B. Klein and others. 
Plàintiff appëàls. Heard on motion for alternative maiu2amu8to Clerk to 
oertify copy of record. Motion denied. 

Wade R. Yovmg, for petitioners. 

Mayre Dabney, opposed. 

Before Paedee, Circuit Judge, and Locke and Bbtjce, District Judges. 

Locke, District Judge. This motion coming on upon notice, and the 
parties appearing and presenting the facts of the case, we are able to décide 
the matter without issuing the writ or waiting for a retum. The real ques- 
tion appears to be as to what should be contained in the record, and not 
as to whether the clerk should be ordered to certify the transcript. The 
clerk is the custodian of the record, and, in the absence of an agreement 
by counsel, it is for bim to détermine what évidence shall be included 
in the transcript following the note of évidence made under the rule of 
court. Upon the record being âled, if any omission or addition is found, 
v.49F.no.l — 1 
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relief can be had by either party under rule 18.' Upon thîa motion 
there is presented with the answer of the clerk what he as derk certifies 
under seal to be a correct transcript of the record, together with such por- 
tion of the déposition of George M. Klein as is called for by the counsd 
in the case for the respective parties. If this déposition was presented, 
and any portion of it read in .evîde|ïce„ either the whole should be put 
in and sent up, or, if there is ahy gdod reaêon why that should not be 
done, certainly each party should be permitted to bave included in the 
transcript such portion as he may con^d^r suits bis «ase. A déposition 
presented and admittéd — as it appears rrom the note of évidence that 
that of George M. Klein in this case yr^ — cannot be used by one party 
exclusively for his own purposes, and the other party prohibited from 
UiàPjg the sam§, Each party bas a right to take exceptions to the évi- 
dence oSered against mm ik the court below, and reserve^uch question 
for the appellate court. , It, is not within the discrétion of the clerk either 
to diminish the record byleâving ont aiiy evîdéiice presented below on 
account of its being considered irrelevant, or to increase it with matter 
not presented. The copy of the transcript presented and certified by 
the clerk to be a true copy of the record as appears on file in the court 
below, except that only such portions of the déposition of George M. 
Klein mentioned in item 13, page 21, ôf the transcript is inserted as 
is called for by the counsel in the case for the respective parties, appears 
to be a complété transcrij)t of the record, except as to thé déposition of 
George M. Klein, and of that to contain ail that the parties on each side 
désire; and we thinkit should be accepted by appellants as a suflBcient 
transcript. It is thérefore ordered that the motion be denied, with costs; 
and, it appearing that the time for filing said transcript bas expired 
pending proceedings under this motion, it is further ordered that appel- 
lants bave 20 4ays in whiçh to file said transcript. 

* Rule 18 is as foUows: "No certloraH for diminution of the record wiU be hereafter 
awarded in ony case unies» ,a motion therçfor shall be made in wrlting, and the facts 
on which the same Is foundëd snall, if not admittéd by the other party, be veriâed by 
affldavit. And ail motions' for suoh' ôertioraH must be made at the flrst term of the en- 
try of the case; otherwise t}ie ,8aq>e will not be granted, anleaa upon spécial owia*, 
abown te tlw court, ««cousting aatisf aotorily for the delajr.'* 
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New YoftK, N. H. & H. B. Oo. «. CocKCBOBT ef al. 
(Ci/routt Court, D. ConnasOout. February?, 1893.) 

L FnBiRAi. Courts— FotLowiN» Btatb Law. 

The décisions ol a state court as to the snfflciency of an appeal In a spedal|)r6- 
cèeding are controUing upon the fédéral courts. 

•* BiJiBr-'DBcisioiî oï Eailwat COMMISSropHRS— Bffbgt o» Apfbal. 

A railroad company procured the assènt of the Connecticut railway commisslon- 
ers to'the taking of certain lands, and applied to tbb judge of the superior court to 
bave the damages assessëd. The land-oiYi^cr appealêd fron» the order of the com- 
missioaers, and at the sanie time removed the proceédings for assessment to the 
fédérai court. In thiscourt he pleaded in abatement the péndenoy of the appeaL 
Before the bearing a* to the «uffloiency of the plea, the appeal was dismissea by 
the State court for want of jurisdiction. Held that, wbile the suâicienéy of the 
plëa was to be determined as of the date it was flled, yet the décision by the stat* 
court WBsto be taken as showing what the law was at that tlme. 

S. EuiB— Scpersedeàs. 

As by the statute glTing the rlght of appeal from the order of the commission- 
ers (éen. St. Conn. $ 8dlSv as ameoded by Acts 1889, p. 139) the same is ,iiot tt^ea 
before the coqimissioaers, or allowed by or flled witb them, but Is an independent 
proceeding before the sùpërt6r judge, the provision made by the statute that the 
Bopéid shall operate as a auperaedeas does not corne Into opération until the court 
tâkes jurisdiction of the appeal; and a décision by It that it bas no jurisdiction 
thereoi shows that there Was no supersedeo*. 

Application to Assess Value of Lands to be taken by a railroad Com- 
pany. Heard on demurrer to the plea in abatement. Demurrer sus- 
tained. 

I/ynde Harrison, for plaintiff. 

Simeon E. Baidwin, for défendants. 

Wheeleb, District Judge. By the statutea of the state railroad com- 
panies appear to hâve the right to take additional iands for railroad pur- 
poses, and to locate, abandon, or change dépôts or stations, upon the con- 
sent of the railroad commissioners, filed in the town-olerk's of&ce, and pay- 
ment or tender of damages ascertained on application to a judge of the su- 
perior court. And by section 3518 of the General Statutes, as amended by 
the Public Acts of 1889, p. 129, a person aggrieved by any order of the 
railroad commissioners upon any proceeding relative to the location, 
flbandonment, or changing of dépôts or stations may appeal from the 
same to the superior court by pétition in writing, which may hear the 
appeal, re-examine the question of the propriety and expediency of the 
order appealêd from as upon complaints for équitable relief, and, in 
case the order is not affirmed, make any other order in the premises 
which might hâve been made by the railroad commissioners therein; 
and such appeal is a 9uper8ec2ea«of the order appealêd from until the ûnal 
action of the court thereon. The plaintiff procured the consent of the 
railroad commissioners to the taking of the land in question. The de- 
fendants appealêd to the superior court. The plaintiff made applica- 
tion to à judge of the superior court for ascertainment of the damages. 
The défendants removed that application to this court, and bave pleaded 
the appeal in abatement. The plaintiff bas demurred, and the demur* 
rer haj» be^ heard. 
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When the plea was filed the appeal had not been entered in the su- 
perior court. Since then it bas been there entered, and been dismissed 
by the court for want of jurisdiction, and this bas been afiBrmed by the 
suprême court of errors. CockcrofVs Appeal, 60 Conn. 161, 22 Atl. 
Rep. 482. Counsel for the défendants insists that the plea stands as 
of the time when it was filed, and that this court is to détermine its 
sufficiency aa if the demurrer had been heard then, before any décision 
of the courts of the state upon the appeal, and according to the views of 
this court upon the right <rf appeal'. That the sufficiency of the plea is 
to be determined as of then is doubtiess true. But the laws of the state 
governing the right of appeal were the sanié then as now; and the décis- 
ion of l:he highest court of the slate upon them since shows what, in 
the judgment of that court, they then were. By section 721 of the Re- 
vised. Statutes of the United States the laws of the several states, except 
where t'oe ccnstitution, treaties, or statutes of the United States otherwise 
require or provide, are to be regarded as rules of décision in trials at 
common law in the courts of the United States in cases where they ap- 
ply. This seems to govern ail proceedings in court, except equity and 
adrniralty cases, although they are not strictly according to the com- 
mon law, and to be applicable hère. The décisions of the highest court 
of a state upon the construction of its laws seem to b^ the best exposi- 
tion of what the laws really are. Luther v. Borden, 7 How. 1; Randall 
V. Brigham, 7 Wall. 523; Post v. Supmisors, 105 U. S. 667. That the 
courts of the United States do not always foUow the décisions of the 
courts of the state upon questions of gênerai law arising in the states is 
not contrary to this. Venke v. Murdock, 92 U. S. 494; Glaiborne Co. v. 
Brooks, 111 U. S. 400,4 Sup. Ct. Rep. 489. Bspecially should the dé- 
cisions of the courts of the state govern in the construction of statutes re- 
lating to their own jurisdiction and procédure. If this court should dé- 
cide that the superior court bad jurisdiction of the appeal* and abate 
this proceeding for that cause; that court would not bave the appeal be- 
fore it, nor be bound to proceed with the.appeal if there. Such diyer- 
sity would appear to be contrary to the System of the jurisprudence of 
the United States, and tend to confusion and obstruction, rather than to 
the promotion of justice. The décisions of the state courts seem to be 
condusive against the right of appeal in this case from the railroad com- 
missionersto the superior court. 

The counsel for the défendants further insists that the fact of the ap- 
peal operated by force of the statu te as a swpersedms of ail further pro- 
ceedings until final action of the court thereon; and that this proceed- 
ing for the ascertainment of the damages could not be had before then. 
The nature of the proceeding for an appeal is important hère. No ap- 
peal is taken before, filed with, or allowed by, the railroad commissioners, 
and no rerQoval of the proceedings before them or of their record is had. 
The application to the superior courtisan independent proceeding, which 
opérâtes upon the parties, and notupOn the railroad commissioners noi 
their judgment until the superior court acts. That court bas not acted 
upon the appeal at ail; but bas merely held that there was noue. If it had 
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taken jurisdiction, an appeal wonld hâve been pending; and, if sustained, 
its order, and not that of the railroad commissioners, would hâve been 
the foundatinn for further proceedings, if any were provided for. But, as 
it took no jurisdiction whatever, the proceedings of the railroad commis- 
sioners were left in force as they had been ail the while. The statute 
does not provide that an attempted appeal, nor that the service of a cita- 
tion on a pétition for an appeal, shall operate as a mpersedeas, but that 
Buch appeal — that is, an appeal in such a case — shall opérate as a super- 
sedeas. This is settled to be not such a case; therefore this was not such 
an appeal as the statute gave that effect to. Demurrer sustained, and 
plea adjudged insufficient. 



Brush-Swan Electric Light Co. op New Enqland v. Brush Elko 

TEIC Co. 

(CirtMlt Court, S. D. New York. January 18, 1893.) 

pKiîîoiPAi, AND Agent— RiGHTS inter Sb— Sale or Patented SfAOEnras. 

A corporation ownlng certain patents, and manufacturing machines thereunder, 
constituted anotber compan; its exclusive agent for tbe sale thereof in certain 
Eastem States, the agent to reçoive as compensation a discount of 20 per cent, on the 
price, and, if the principal sold in this territory, 20 per cent, also upon ail its sales. 
Subsequently the principal, for a cash considération of $65,000, in addition to certain 
annual royalties, sold to a third company an exclusive license to sell machines under 
one group of patents in the wbole United States. Held, that tbe agent was uot en- 
titled to recovar of its principal any part of tbe $65,000, or 20 per cent, commission 
upon sales made by the licensee, nntll it was shown that tbe latter company bad 
actually sold machines within the agent's territory. 

In Equity. Suit by the Brush-Swan Electric Light Company of New 
England against the Brush Electric Company for spécifie performance 
of a contract, whereby the latter company constituted the former its ex- 
clusive agent for the sale of certain patented machines in certain eastern 
States, and agreed to fumish the same to it at a stated discount; also for 
an injunetion to restrain thedefendant from selling machines in complain- 
ant's territory, and for an accounting as to sales already made. A décision 
in favor of complainant' was rendered January 17, 1890, (41 Fed. Rep. 
163.) A rehearing was denied, (43 Fed. Rep. 225,) and an interlocu- 
tory decree, referring the cause to a master to take an aûcount, was entered 
July 18, 1890. The hearing is now upon exceptions to the master's re- 
port. Overruled. 

The other facta fuUy appear in the following statement: 
The decree directéd that it be referred to John A. Shields, Esq., as a 
spécial master of this court — 

"To take and state an account of ail such tnachinery, apparatus and apparte- 
nances as shall bave been sold or delivered by the said défendant witliin the 
aforesaid territory as limited by the foregoihg territorial exceptions, from and 
after the lOth day of .Jime, 1885, and of the priées at which eaeh of such sales 
•hali hâve been made, and of ail sales and licenses of right to use any or aU 
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of the patents and ia^^otions belonging to said défendant, to the benefit of 
which said complainant Is entitled under and by virtue of the agreements 
liereinbefore mentiôned within the said territory, whicb tnay hâve been made 
by the said détendant, and of ail monèys which shall hâve been received there- 
trom; and also tp take and stàte an account of ail the damages which shall 
hâve been sustainëd by the complainant by reason thereof, and by reason of 
the refusai, neglect or delay of the défendant to flll and exécute orders re- 
ceived by it fronjthe said copiplainant, and by reaspn of any and ail other 
matters ^nd things in tlie coinplaint herein set forth, and to report th^reon 
to the court after deducting any stim which the said master may flnd to be 
due from the complainant to the défendant." 

On the 24th of November, 1891, the master filed his report in which 
he foond due from the défendant to the complainant the sum of $29,- 
242.11, $10,725.49 of which has been paid pursuant to the terms of the 
decree. The above amount was arrived at by stipulation between the 
parties. Two claims for damages were, however, reserved for décision. 
The ma8tei:'8 conclusion as to the second claim is in the following words: 

"Second. A claim for commissions on the basis of 20 per cent, upon a cer- 
tain contract made by the détendant with the Consolidated Electric Storage 
Company, June2, 1890. Referring to the terms of the decree which limita 
and deiines my duties and po'Wers, it will be found 'that I am confined to an 
account of *such machinery, apparatus and appartenances as shall tiave been 
Bold or delivered,' and ' ail sales and licenses or rights to use any or ail of 
the patents and inventions,' necessarily within the territory included in the 
contracta in suit. Upon the question of damages, the transaction f urnishing 
the basis théieof must be orie conflicting with complainant's rights within 
this territory. Itdoea not appear that anythiug has thus far been done within 
this territory under the agreeraent with the Consolidated Electric Storage 
Company^ upon which the commission oî 20 per cent, would apply, and untll 
something of this kind is doDe, it is diiScult tu see how the complainant can 
be damaged under its contract. It is clear that the complainant is not enti- 
tled to 20 per cent, upon the entire contract with said storage corapany, be- 
cause that Coritract covers territory in which complainant has no right what- 
ever. Until something shall be done under the iicense or agreement of the 
Storage cumpany, within complainant's territory, the complainant will sufTer 
no damage by reason thereof. I am theretore compelled to flnd and report 
agaiiist complainant upon this second reserved claim." 

To this ônding of tbe master the complainant duly excepted. No 
other exception was taken by either party. 

Joseph H. Choate and WiUiam G. WUson, for complainant. 
Gilbert H. Crawford, for défendant. 

CoxE, District Judge. By the terms of the agreements between the 
parties the complainant became the exclusive agent of the défendant, 
for the sale of the electrical machinery and apparatus manufactured 
and controlled by the défendant, within certain limited territory. The 
compensation which the complainant was to receive for its services as 
agent was a discount of, at least, 20 per cent, upon the selling price 
of the machinery and apparatus sold by it. If the défendant sold in 
this territory it was to pay a commission, at the same rate, to the com- 
plainant. It is plain, therefore, that if the contracts had been faith- 
fuUy performed the complainant could hâve received nothing, except 
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thîs discount and commission upon machinery and apparatus sold in 
the specified terri tory. The stipulation entered into between the at- 
torneys recognizes the loss of this percentage as the true rule for the 
assessment of the complainant's damages. It is the true rule. On the 
2d of June, 1890, the défendant granted an exclusive license, under va- 
rious patents for improvements in secondary batteries, to the Consolidated 
Electric Storage Company. The license covered the entire United States 
and the terri tories thereof. The considération for this license was $65,- 
000 in cash and certain aimual royalties. The proof shows that the 
$65,000 was paid pursuant to the terms of the agreement. There is no 
proof bf other payments. The complainant insista that it is entitled to 
recover the entire sum of $65,000 as damages. 

I am of the opinion that the master was correct in disallowing this 
claim. There were no facts before him from which he could formulate 
a correct rule of damages. There was no proof of the sale by the défend- 
ant or the storage company of a single secondary battery in the complain- 
ant's territory. There was no proof that the storage company had done 
any act in hostility to the complainant's interèsts, or that complainant 
had lost a sale because of the license. So far as this évidence goes there 
was a mère transfer of rights under certain letters patent. The complain- 
ant derived no pecuniary benefit from thèse patents while the défendant 
controUed them, and nothing haa yet been shown which entitles the 
complainant to rémunération now. Certainly the mère transfer of the 
patents from one corporation to another does not confer that right. Even 
assuming that the complainant is entitled to some part of the $65,000, 
there is nothing to show what part. That sum Was paid for a license 
extending throughout the entire country. There is nothing to show 
what the rights so transferred, if confined to the complainant's territory, 
would be worth. The situation appears to be one where the language of 
the suprême court in Machinery Co. v. Dolph, 138 U. S. 617, 11 Sup. 
Ct. Bep. 412, seems applicable: 

"On breacb of such acontract, the principal matter in respect to which 
provision was made is tbe one to l>e mainly regarded. If subordinate pro- 
visions are clear and deflnite, and dama^ifes for disregard tbereof determinable 
by plain and obvious rules, of course such damages may be recovered ; but if 
because tbey are subordinate the provisions in respect thereto are indeânite. 
tben tbe court may not, with the idea of preventing injustice, attempt to sub- 
stitute équivalents therefor. Tlie main purpose of the contract must be re- 
garded and its speciSc provisions in connection therewith enforced, and proper 
damages gi veb for the breach thereof. A lack of certainty as to terms of con- 
tract obligations of eitliei- party, or measure of damages for breach, is simply 
the misfortune of him who seeks to recover in case of a breacb thereof." 

The exception is overruled and the report of the master is confirmed. 
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Bbtoh Electeic Co. v. Beush-Swan Electeic Light C!o. of New 

Englakd. 

{Circuit Cmtrt, S. D. New Torlu January 16, 1893.) 

BaisctPÀt AND Agent— Canobliation op Contbaot. 

The Brusti Eleotrio Company constituted a certain corporation Its agent for a pe- 
riocl of years for the sale of its machines in New En^land and other eastera states. 
Disagreements arose between them, and at length the Brush Company refused to 
fumisb more machines under the contract. On suit by the New England Com- 
pany the contract was upheld, but, pending further prooaedings, the Brush Com- 
Ï)aay flied a cross-bill to cancel the contract, allegln^ tbat since the former decls- 
bn thé New England Company had corne under the control of hostile influences, 
namely, those of the Westinghouse Company, whloh was engagea in manuf acturlng 
machines oompeting with those of t.he Brush Company. This allégation was based 
mûnly on the ground tbat an attorney baving à merely formai relation with the New 
England Company, and who was the légal adviser of, and personally intérested in, 
several corporations in which Mr. Westinghouse was intérested, hàd written a let- 
ter Goiitaining the unautborized statement that the New England Company was 
"controUed by the Westinghouse interests. " It appeared at the trial that West- 
inghouse and Jackson, stockholders in the Westinghouse Company, had boug;bt a 
controUing iuterest in a certain illumlnating company. But no acts of hostility 
weresbown. It further appeared that the illumlnating company also had a con- 
tract of agency with the Brush Company, and that since it came under the alleged 
hostile influences it had sold more Brush machines thau ever befora. Held, that 
no cause was shown for oanceling the contract. 

In Eqjiitj. Final hearing on cross-bill, answer, and proofs. 

The BrusU Electric Company, owning certain patents, and engaged in 
manufactuiing electrical machines thereunder, had a contract with the 
Brush-Swan Electric Company of New England, whereby the latter was 
constituted . its exclusive agent for the sale of said machines in New 
England apd other eastern states. The contract provided, among other 
things, that the New England Company was to receive as compensation 
a certain discount on the selling price, and that the Brush Company 
would not itself sell any machines in the specified territory. Varions 
disagreementa arose between the two coïnpanies, mainly growing out of 
the alleged inability of the New England Company to meet its payments 
to'the Brush Company, as provided by the contract, At length the lat- 
ter refused to furnish more machines, and began selling them in that 
territory itself. On suit by the New England Company, the contract 
was upheldvand the complainant declared to be entitled to an injunc- 
tion and àccounting. 41 Fed. Rep. 163. A rehearing was applied for 
and denièd, 43 Ped. Rep. 225. Afterwards leave was given to file the 
cross-bill, upon which the présent hearing is had. Id. 701. 

John Éjjparsms, Albert Stickney, and Gilbert H, Orawjord, îox cross- 
complainant, cited the following authorities: 

In the case of an indiyidual, the mère fact of divided duty constitutea 
a breach o£ the employmént agreemeut. Pearce v. Foster, 17 Q. B. Dlv. 
586; Dieringer v. Meyer, 42 Wis. 311; Davoue y, Fanning, 2 Johna. Ch. 252; 
Miohoud V. Çfirod, 4 How. 554. It would be a défense in a suit for past com- 
pensation. Murray v. Beard, 102 N. Y. at page 508, 7 N. E. Rep. 553. And 
it might entitle the principal to damages up to the value to him of the agree- 
ment. Panama, etc., Co. v. India Rubber, etc., Co,, L. B. 10 Ch. App. 515« 

Joseph H. Clwale and WUlmm G. WUson, for crosa-defendant. 
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CoxE, District Judge. The relief demanded by the cross-bill is that 
the contracts decided to be valid in the original suit shall be canceled 
aud the original bill dismissed. The theory of the cross-bill is thatsince 
the main controversy was tried the cross-defendant (the Brush-Swan 
Company) has corne under influences whieh are hostile to the cross- 
complainant (the Brush Company) and that it would be inéquitable to 
enforce the relations of principal and agent between companies so dia- 
metrically opposed in interest. The main facts and circumstances of 
which hostility is predicated may be briefly stated as follows: George 
Westinghouse, Jr., and Caleb H. Jackson are stockholders in the West- 
inghouse Electric Company of Pittsburgh, a competitor, in electrical busi- 
ness, of the Brush Company. In September, 1889, Westinghouse and 
Jackson purchased a controlling interest in the stock of the Brush Illumi- 
nating Company, which has, substantially, the same contract with the 
Brush Company as the Brush-Swan Company, except that the opérations 
of the Illuminating Company are confined solely to the city of New York. 
The Brush Illuminating Company controls a majority of the stock of 
the Brush-Swan Company, In other words, the Brush-Swan Company 
can be controlled by the Illuminating Company, the Illuminating Com- 
pany can be controlled by Westinghouse and Jackson and they can be con- 
trolled by the Westinghouse Company, ergo, the Brush-Swan Company 
may be controlled by "the Westinghouse interests." On the 14th of Feb- 
ruary, 1890, Paul D. Cravath, a lawyer, addressed a letter to Henry Hine, 
a gênerai district agent of the Westinghouse Electric Company, in which 
he refers to the Brush-Swan Company as being " controlled by the West- 
inghouse interests." The firm of which Mr. Cravath was a member was 
substituted as attorneys for the Brush-Swan Company in this litigatiôn, 
but their connection with it has been only a formai one. Mr. Cravath 
is interested as counsel, and otherwise, in several corporations in which 
Mr. Westinghouse is interested, and has, of late, acted as Jid viser for Mr. 
Westinghouse in many instances. On the other hand, it appears that 
the Brush Company has made no attempt to cancel its contract with the 
Illuminating Company, which though directly controlled by Westing- 
house and Jackson is, apparently, doing a satisfactory and remunerative 
business. Both Westinghouse and Jackson disclaim any hostility to the 
Brush Company and insist that their intention is and always has been 
to assist the Brush-Swan Company pecuniarily in carrying on its busi- 
ness if the old relations are resumed. 

It seems to be admitted on ail sides, where the rights of the parties 
are fixed by contracts like those in controversy, that an agent who, in 
ail things, honestly and faithfully performs his duty towards his prin- 
cipal, cannot be legallj- discharged. It is not pretended that the Brush- 
Swan Company, the Illuminating Company, or, indeed, "the Westing- 
house interests," hâve donc any act to indicate a hostile intent towards 
the Brush Company. The case, stated as strongly as the proofs will 
warrant, shows only that the Westinghouse Company and the Brush Com- 
pany are rivais in business, and that some individuals connectèd with the 
former company hâve obtained the control of the Illuminating Company, 
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^Uich in turn, owns a controUing iqterest in the Brush-Swan Company. 
But alj this falls far short of establiahing hostility on the part of the 
Brush-Swan Company towards the Brush Company. Why the direct- 
ors of the Brush-Swan Company, assuming them to be rational men, 
should hâve any inclination to engineer that company into a position of 
hostility is nqt explained and is not easy to coi^ecture. Its only avail- 
able property is the contract with the Brush Company. Why should it 
destroy ite only source of income? If the contract relations are resumed, 
and the Brush-Swan Company faithfully and diligently perforais its ob- 
ligations under the contracta, it will, in ail probability, build up a suo- 
cessful business and put money in the purses of its stockholders. If, 
on the other hand, it sees;|it to destroy itself in a vain attempt to aid 
the Westii^houae Company, the resuit will be the immédiate cancella- 
tion of its contracta, leaving the Brush Company free to enter the field 
as an active, pompetitor. That the Brush-Swan Company will pursue a 
course dictated dike hy honesty, self-interest and coramon sensé, may, 
fairly, be presumed. Buit it need nojjbe left to presumption. . Its fut- 
ure course cou bedemoneitrated beyond dispute. As before stated, the 
appréhension of enmity is not founded upon any overt act of the Brush- 
Swan Company. Since its orders were refused it bas been in a atate of 
légal coma. It bas done nothing. 

It is argued, however, that it may become unfriendly because of the 
alleged hostile interests which surround it. This proposition can be 
tested in only one way. To the question, "How will the Brush-Swan 
Company conduct itself ip the future?" the answer is: "Try it; give it 
an opportunity to show how it will act." Let the Brush Company ré- 
sume its contract relation? with the Brush-Swan Company and it will 
yery aoqn appear whethe? the latter company will in good faith carry 
out its contracta. The Birush Company is entirely secure in trying this 
experiment, fo.r the moment a hostile act on the part of the Brush-Swan 
Company is proyed, that moment the Brush Company is, relieved. The 
difficulty with the position of the Brush Company is that it dépends for 
support upon an attenuated inference which is barely discernible in its 
inception, grows less and leas aubstantial as it progresses, and fades away 
entirely long before it reaches the cross-defendant. The only facts proved 
tend to show that the control which the Brush Company dreads would 
be anything but detrimental toits interests. 

The Illumiiiating Company is the agent of the Brush Company for the 
city of New York. The lUnminating Company is much nearer the hos- 
tile influence, because a majority of its stock is owned, personally, by 
Westinghouse and Jackson. And yet no fault is found with the lUu- 
rninating Company, and no attempt has been made to cancel its contract. 
The relations betvyeen thé parties hâve been friendly, their contract has 
been faithfully kept, and the resuit has been finanoially bénéficiai to 
both. The proof shows that sipce the Illuminating Company came un- 
der the sinister influence of that somewhat esoteric and intangible ap- 
parition known as "the "Westinghouse interests," it has sold many more 
Brush lamps thau ever before. 
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If the Brush Company can succeed upon the facts of the cross-bill, it 
can, a /ortîon, cancel its contract with the Illuminating Company. No 
one will seriously argue that this is possible, and yet every reason urged 
against the Brush-Swan Company applies with greater force to the Illu- 
minating Company. 

The Cravath letter does not fill the fatal hiatus in the cross-complain- 
ant's proof. Giving it the most inimical construction contended for aiid 
it is still insufBcient. The court would hardly be justified in destroy- 
ing valuable contract rights upon a hasty and careless déclaration made 
in the circumstances disclosed by Mr. Cravath. It was, he says, a 
•thonghtless and unauthorized statement. It added no new fact to the 
controversy, it was a meré expression of opinion. If the ill-advised ex- 
pression relating to "the Westinghouse interests" had been used by the 
writer to characterize some act which, otherwise, might not indicate a 
hostile intention, a différent construction would, perhaps, be necessary. 
But, as has been seen, the Brush-Swan Company had done nothing to 
indicate that it was controUed by "the Westinghouse interests" and "the 
Westinghouse interests" had done nothing to indicate that they had con- 
troUed or would control the Brush-Swan Company. Certainly there was 
nothing to indicate a control hostile to the Brush Company. So far as 
facts are concerned Mr. Cravath 's letter leaves the case as it was before. 

The authorities cited on the brief submitted on behalf of the Brush 
Company ail refer to cases of individuals where the agent was guilty of 
some conduct which was, or might be, injurions to the interests of the 
principal. No case has been cited, and, from the known diligence and 
abilily of counsel, it may salely be inferred that none can be cited, where 
a corporation, faithfuUy performing its duties, has been discharged as 
agent, because individuals, supposed to be hostile to the principal, own 
a majority interest in a corporation which in turn owns a majority inter- 
est in the agent corporation. It is not easy to comparé an individaal 
with a corporation in such circumstances, but the court is hère asked to 
sanction a propositioh, which, if applied to'an individuel, would enable 
a principal, in violation of his contract, to discharge a faithful agent 
because a rival in business, by reason of relationship or pecuniary obli- 
gations, was supposed to exercise an influence over the agent which might 
be used to the injury of the principal. This will never do. Such a 
proposition cannot be sustained, whether the agent be an individual or 
a corporation. The cross-bill cannot be maintained without some proof 
of hostility on the part of the cross-defendant. No such proof has been 
given. 

The original decree should not be disturbed. 
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Cety op New Orléans v. Paine, U. S. Deputy-Surveyor. 

{OtrcuU Court, E. D. Louisiana. Pebruary 2, 1892.) 

L PnBuo Laitd Grantb— Looatioîî— Jubisdiction. 

In tbe case of public grants of lattd without deflnite and sscertàined llmits, the 
courts cannot protect tae alle^ed rights of the grant-owners uotil they are located 
by public survey, adopted, and apjiroved; and the mère décision of the secretary 
ta the interior as to the proper boundaries wUl not give the courts jurisdiction to 
control the subséquent officiai survey dlrected by suâi décision. 

a. Samb—Sbevet— Décision of Sbobbtabt of Inteeiob. 

Thé secretary of the interior fixed the meaning of the words, "asfarasLake 
Haurepas,*' as contained in the ascient Spanish grant known as "Dupard's, " to 
jneàn as far as a Une drawn f rom the lowest point of the sonthem sbore of the 
\ake at right angles to a Une drawn from the Mississippi river through the center 
of the grant from front to rear ; and the surveyor gênerai, direoted to make the sur- 
vey under such décision, ascertained and flxed the lowest point on the southern 
Bhore of the lake as it was loc&ted in 1769, the date of the grant. The succeeding 
secretary of the interior ûid not approve such survey, and direoted it tobe made 
opoo the basis of the boundary pf the lake as it ezisted in 1888, the date of the 
former seoretary's décision, jtieîd!, that the court was without inrisdiotion to in- 
terfère to restrain such survey on the ground that the rights of the owner of the 
grant were conclusively flxed by the décision of the secretary of the interior, and 
woiild' be taken away under the guise of interpreting such décision. 

In HqUity. Bill filed by the city of New Orléans against R. B. Paine, 
United States deputy-surveyor, to enjoin a survey. Hearing on bill, de- 
murrer, exhibits, etc. Injunction denied, 

J. Li Bmdford, for complainant. 

Wnii Grant, for défendant. 

BiLLmGS, District Judge. Thîs cause was heard upon the bill itself 
and exhibits, upon an application for an injunction penderde lite, aud 
upon the demurrer. The cause is really to be heard and deoided on 
the bill qf complaint so far as its allégations cover the matters involved, 
as it is naet on the part of the défendant by a gênerai demurrer. The 
case made by the bill is as follows: The city of New Orléans, as leg- 
atee under the McDonough will, had vested in it a complète grant, 
known as "Dupard's," made by the Spanish government before the ces- 
sion of the territory of Orléans to the United States, the grant bearing 
date in 1769. This gr£^nt had been recognized as a complète grant by 
Secretary Lamar. 6 Dec. Dep. Int. p. 473. The only question left 
open by his décision is that of the point from which the northern bound- 
ary of the grapt should start as the point of beginuing in actual survey. 
Secretary L^mar, in 1888, fixed the meaning of the words contained in 
the grant, "as far as Lake Maurepas," to mean as far as a line drawn froffl 
the lowest point of the southern shore of Lake Maurepas at right angles 
to a line drawn from the Mississippi river through the center of the grant 
from front to rear. The surveyor gênerai was direoted to make the sur- 
vey under this décision, and he made it, ascertaining and fixing the 
lowest point of the southern shore of the lake, as that body of water waa 
shown to hâve been located in 1769, the date of the grant. The survey 
so made was never approved by the department, but, on the application 
of the commissioner of the gênerai land-office, Acting Secretary Chand» 
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1er, in 1891, dîsapproved of thesurvey already made, wHch was, as bas 
been stated, upon the basis of the starting point of the boundary as the 
lake existed in 1769, the date of the grant, and directed instructions to 
be given to the surveyor gênerai to make the survey upon the basis of 
the starting point of the boundary as the lake existed in 1888, the date 
of Secretary Lamar's décision. To arrest and enjoin this last survey the 
bill is filed. 

The solicitor for the complainant urges that under the décision of the 
secretary of the interior the rights of his client were conclusively fixed, 
and that under the guise of interpreting that décision his rights are to 
be totally taken away; that the décision meant to rèfer to the lake as it 
was located at the time of the grant, and that such has been the change 
in its location since that time that to make its présent location, or that 
of 1888, the basis of boundary, would leave the city of New Orléans nO 
land whatever under this grant; that, the right having been fixed, thé 
court pughtto interfère to prevent erroneous and destructive construction 
of a décision which the department does not attempt to change, but ohly 
to interpret. The soliéitor for the défendant, the district attorne'y, on 
behalf of the défendant, besides his argument on the merits, présents to 
the court the objection that the cotirt is entirely destitute of jurisdiction 
to interfère with the survey in the présent state of the case in the land 
department, and upon the facts presented by the bill. It is this, ques- 
tion of jiirisdiction or authority alone upon which I feel called upon to 
pass. 

I thihk, with référence to this question, two propositions are fouud to 
be the resuit of ail the décisions of the suprême court of the United States : 
First, that, where thereis a complète grant of a spécifie tract of land ac- 
cording to ascertained boundaries, the grantee may sue in ejectment, and 
protect his rights through the courts. Sécondly, that where, and to thè 
extent that, there are no ascertained liniits, thèse limits must be ascer- 
tained by the executive department, which is by law charged with that 
duty, and thât courts of justice cannot, in the flrst instance, fix by metes 
and bounds the location of the grant. This résulta from the fact that 
the administration of ail the lands, public and private, was, upon the 
cession, vested in the first instance in the United States government, 
— the public lands, for the purpose of sale and practical location; the 
private lands, for thè purpose of practical location and separatiori and de- 
markation from other public lands and private lands. It would open 
the door to éndless confusion unless thèse grants which needéd définite 
location by the ascertainment of boundaries and by survey wére first, by 
practical survey, to be severed by the public domain, and separâtèd from 
the lands of others. Most certainly must this be truè of a gTarit, one 
boundary of which needs to be determined before a conclusive location 
and survey could be made. I am aware that there is a distinction be- 
tween complète grants, with completely ascertained boundaries, madt 
before the cession to the United States, and grants made aiterwards. 
But even in the former case, where, as hère, a boundary is claimed to 
be established through the décision of the secretary of the interior by 
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referençie to a point, as to the practîcal location of which the department 
bas giveo Ju^tructions, as» riile of public order and gênerai good, it 
must be true that the location by public survey.must be made so far ^9 
the boundary thus established is concerned; for the public survey con- 
cerns no^ alone one grantee, but rival claimants who claim the identical 
territoryor a portion of it,: aj^d adjacent owners, and the residue of the 
public lands. If the claim which is the basis of this suitneeded no loca- 
tion by the secretary of the interior, and no définition by survey, except 
with référence to the public domain and the claimants under other grants, 
the rule above stated, it seems tome, wovild still obtain. It is to beob- 
eerved that it is the action of the department upon which alone the com- 
plainant'8 boundary bas been in location established. It follows, as it 
eeems to me, the matter of fixing the boundaries of this grant, although 
a complète grant antedating the cession, was still wholly within the au- 
thority of the land-officers of the executive department, and wholly out- 
eide that of the courts. 

Then cornes the question, has the land-office reached such a point or 
stage 'in its proceedings that courts can lay hold of the matter? The 
boundary bas been in theory reached. A survey bas been made and 
reported, but was not satisfactory to the propcr officer. The survey has 
been disa,pproved, and another survey direçted. I understand that it is 
the survey^the practical location of the grant among the other private 
and the public lands— which must be efïêcted, and in the proper way 
evidenced, before the courts can hâve any jurisdiction over the matter. 
Great hindrance would be ppposed to the government in the location of 
this grant if tais court should now, without any power to direct another 
survey, and indeed without any jurisdiction at ail over the surveyor gên- 
erai, enjoin the défendant from making the second survey upon the 
ground that the QfBcer setting aside the former survey, and directing the 
second, had for any reason erred. It would leave the land department 
incapacitated by the action of the court from proceeding in the matter 
of any survey; in other words, it would arrest and fprever interrupt a 
Bïirvey, and thus ieave the action of the Ijind^office perpetually incom- 
plète. My conclusion, therefore, is that, no matter how much ground 
the complainant has for urging th^t the eastern or further boundary of 
the grant is to be reached and ascertained by taking the indicated point 
on the shore of the lake asit warat the time of the exécution of the 
grant, he can now, and until the final and complète survey j sanctioned 
in the ordinary mode, bas been made, urge it only belore the officers of 
the land department; that until then it is a question tobe deterniined 
by the executive, and not by the judicial, department. The application 
for the injunction must be denied, and the demurrer maintained. 
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Gbiogs V. Pebbih «( a(. 
(CH/rtnM Ctywn, N. D. Neio York. Febnuwy 8, 1893.) , 

CoFntieBV^-lNFBIKaBHENT. 

THe copyright of a Dook dëscribinfir a new System of Btenography does not ^ta- 
tecttbe System, wheu conftidered simply as a System apart from the language by 
-wbich it is ezplained, so as to make tbe illustration by anotber of the same System 
In a différent book, employlng totàUy différent language, an infringement. 

In Equity. Motion foç a preliminary injuiiction. Denied. 

Th& complainant is the owner of a copyright of a bock, written by J. 
George Cross, entitléd '^ Edectic Short-Hand." ^t the January term, 
1890, a motion was made for a preliminary injunction. The défendants 
denied infringement. The issue thus raised was referred to a master to 
take proofs and report. The master reported that the complainant's 
work as a literary production only was protected; that the system of 
phonetic writing explained in the book îs not the subject of a copyright; 
and that there is no proof that the défendants havecopied complainant's 
book considered merely aé a litefary production. The master says: "My 
conclusion, therefore, is that while the matter explanatory of the system, 
whether.tthe; System is an ôld one or new and original, is the gubject ôf a 
copyright^ the System the book illustrâtes is not the subject of a copy- 
right; that there being no proof that the copyright of the Eclectlc is in- 
fringed r^arding it merely as an explanatory work,'unles8 the copyright 
carrieswith it an exclusive right to the system set forth, complain^nt is 
not entitled to the relief demanded." The master does not décide that 
the d«fendants hâve ; copied the complainant's systeW, but he does dé- 
cidé fhaiti the copyright does not prevent them from, publishing a différ- 
ent work explanatory of a similar System. The motion now cornes on 
to be heard again upon the master's report and exceptions thereto, filed 
by the complainant. The testimony taken by thé master bas not been 
printed or brought to the attention of the court. 

j4i/r«âWtKfcinson, for complainant. 

^^rtAwriSiteîlKirt, for défendants. 

CoxB, District Judge. The only question décîded by the master and 
discussed at the argument is whether or not the copyright of a bokdtdè- 
scfibiog a new art or system of stenography protects the System, when 
considered simply as a system, apart from the language by which the Sys- 
tem is explained, so that another who illustrâtes the same system in a 
différent book, employing totally différent language, can be treated as an 
infringër. It is thought, upon the autiiority of Baker v. Sdden, 101 U* 
S. 99, that the master was right in the conclusion reached by him. A 
party imay invent a new machine and write a book describing it for 
which he may obtain a copyright. This does not prevent another au- 
th'orfrbm describing; the same machine. Hemnst not copy the copy- 
-righteicl.book, but he may write one; of bis own, , Sp with a process, a 
System or an art, the fact that one person bas described it and obtained 
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a copyright for hîs description does not prevent others from describîng 
the same art in their own language. ' The copyright book is sacred, but 
not the subject of which it treats. If the défendants hâve described the 
complainant's 8j/stëm they hâve not offended, for that reason only, 
against the copyright law. If they hâve copied coraplainant's book they 
hâve offended against that law. As the complainant has no right to a 
monopoly of the art of short-hand writing, because he has written a 
book explanatpry of thflt art as developed by him, and as there is insuf- 
ficient proof to show that the défendants hâve copied the complainant's 
book, considered apart from complainant's System, it foUows that the 
exceptions disputing the master's conclusion of law naust be overruled 
and the motion for a prelimiuary injunctlon denied. 



Bbid y. McCalliôteb d ux. 

(Circwit Court, D. Oregon. April 24, 1888.) 

EQUITT— Pl-ISADINGS AS EVIDBNOB — MORT8AOE ÎBOOnRBD BT FRAtTD. 

In a suit to enforoe thé lien of a mortgage against & husband and wife, the wtfe 
answered, admitting that she sigaed the Instrument, but only upon the false and 
fraùdjilent représentations of the complainant's agent, who obtainèd her signature 
and àcknowleâgment, and that she was ignorant, and unable to read. A gênerai 
replio^tion was filed, and thç pause was heard on the pleadings alone. Held, that 
the allégations of f raud were not néw matter in avoidanoe, but wére responslve to 
the bill, and were sufliciént to prove that the wife did not exécute the mortgage. 

In Equity. Bill by William Reid to foreclose a mortgage against 
Hardin McCallister and Julia McCallister, his wife. Heard on the plead- 
ings without other évidence. Bill dismissed. 

Ellis 0. HugheSt for plaintiff. 

Henry Ach, for défendant Julia McCallister. 

Deady, District Judge. This suit is brought to enforce the lien of a 
mortgage executed by the défendants on November 25, 1879, on 408 
acres of land in Marion county, as a security for a loan of $7,000, to 
the défendant Hardin McCallister, the husbànd of the défendant Julia 
McCallister. 

The bill was taken for confessed as against the former, but the wife 
answered, alleging that onerhalf the premises belonged to her, and ad- 
mitting that she signed the instrument, but only upon the false and 
fraudulent représentation of the plaintifiPs agent, who obtainèd her sig- 
nature thereto and took her acknowledgment of the same; that the 
mortgage did not include her portion of the premises, but only that of 
her husband j and that she was an ignorant woman, and unable to read 
or Write. - 

To this answer there was a gênerai replioation, and afterwards the case 
was heard on the pleadings, without any évidence other than that con- 
itained therein. 
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The answer, so far as it is responsive to the bill, îs évidence for the 
défendant making it; but if the défendant, by his answer, admits a fact 
alleged in the bill, and then sets up another matter in avoidance thereof, 
this matter in avoidance is not responsive to the bill, and his answer ia 
not évidence of it. Clarke v. White, 12 Pet. 190; Tilghman v. TUghman, 
Baldw. 494; Randall v. PhUpips, 3 Mason, 383; McCoy v. Rhodes, 11 
How. 140; HaH v. Tm Eyck, 2 Johns. Ch. 87, 

In this connection matter in avoidance is something subséquent to and 
distinct from or dehors the fact admitted ; but, if the admission and 
avoidance constitute one single fact or transaction, the answer is évi- 
dence ofboth. Hartv.Ten Eyck, supra, 88, and note. 

The plea of non est factum dénies the exécution of the deed by the de- 
fendant, puts the fact of exécution in issue, and under it you may 
prove, because comprehended in it, that the défendant was imposed 
upon, aiîd put her name to the paper under an erfoneous impressioi) 
as to its, character or contents. Van Valkenburghv. Rouk, 12 Johns. 338 ; 
2 Greenl, Ev. § 246; Chit. PI. 519; 2 Phil. Ev. 148. And so hère the 
answer is compétent, and, until contradicted, sufficient évidence that 
the défendant put her name to this instrument under an entirely errone- 
ous impression of its contents, which impression was designedly pro- 
duced by the false représentations of the plaintiff's agent. 

The only conclusion frôm the preniises is that the défendant Julia 
McCallister did not exécute the mortgage, so far as her portion of the 
premises is concerned, and, as to that, the bill must be dismissed. 

Aftérwàrds the plaintiff had leave to reinstate the case, and taketestimony 
to prove the due exécution of the mortgage, notwitlistanding the averment 
in the answer to the contrary, which was donc, and a decree given enforc- 
ing the lien of the oiortgage upon the property of tlie défendant Julia Mo- 
C^lister. 
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(Cireutt Court, E. D. Pennaylvania. Jnne 27, 1S89.) 

1. Dis<30TBRt— Secbets op Manttfaotcbe. 

Workmen pledged to seorecy, and employed In a f aotory in whloh the limlnass !» 

conducted in private, to seoure the secreoy of the mauhinery and metbods of man- 
ufacture, wlll not be oonipelled, in a suit against their employer, to answer interrog- 
atories, and describe the pecullarities of his machinery, where no évidence has 
been introduced to show that the secrets of the défendant were used to conceal an 
invasion of complainant's rights. 

2. Patents pob Inventions — PBEStrMprioN of Infbinoement. 

No presumptlon of Infringement of complainant's patent by défendant arises 
from the fact that the workmen who construoted complainant's machinery were 
employed to ereot defendant's machinery. 
8. Same— Inspection of Defendant's Machinebt. 

Complainant will not be granted an inspection of machinery of défendant kept lo 
secret, and claimed to embody important secrets, when complainant produces no 
évidence tending to show that it inf ringes his patents. 

>Reported by Mark Wilks Cîollet, Esq., of the Philadelpbia bar. 
v.49F.no.l — 2 
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Bill t6 ènjoin înfringemeût of patent by John ÈoBisôti; àgaînst Richard 
CK'ahatb. Plaintiff called dèfendant's workmeti t«> ehow infringeinent, 
and àskeid them to state wherein the dèfendant's iûàchine differed from 
coinplàinant's. Thia they refused to do under advice of bounsel. Plain- 
tiff moveS'for an inspection of dèfendant's machinety, and to compel the 
■witnesses to answer interrogatofies. Motions denied» 

Hector T. Fenton, for conàplainant. 

Stratebridge & Tayhrr, for respondent. 

BxjTLEB, District Judgei Thèse motions musthedîsmissed for the rea- 
sbhS Eitafed at an earlier péfîôd in the câse. As thén said, the plainti£f filed 
his hill charging ihfriiigement of his rights withont having any positivé 
kndWlëdgé Hp6n the subject. He seeriis to havè relied upon the chance 
of obtàitiihg évidence to stipport thé chargé froth the défendant and his 
workmto. ■ Such a case is not entitled to the spécial favor of a court of 
equity. The dèfendant's business is conducted in privàte, for the pur- 
pose of sédiring to hinaseïf (as he asserts) the uëéof his pecuJiar machin- 
€ry àkà metbbds of mahàfecture. Thèse Secrets' of his business, if they 
coVerlriotbîng unlawfui, are his propefty and as vïfell entitled to protec- 
tion as the rights secured by the plaintifFs patent. His workmen are 
bonnd by èxpTésâ contract not to divulgé'them. In the absence of such 
<î6ht^à6l eqUity wbuld itaply an obligation of equal force. If it were 
shown that thësè secrets are used as a doak to cover an invasion of the 
plaintiflFJs ifights, or if there waareliable évidence tending to show it, and 
justifying.V;»©''^®^'''^^* ^^^y^"^® sound, the motions would besustained. 
But there ia no such évidence before us. It appears that the défendant 
employa certain workmen who were formerly employed by the plaintiff; 
that thèse workmen are familiar with the plaintifPs' patented machinery, 
and that they aided in constructing the dèfendant's. This is substan- 
tially ail. Thèse workmen bave been permitted to answer questions di- 
rected towards a comparison of the dèfendant's machinery with the plain- 
tifPs except where the answer, would tend tp describe wherein the former 
differed from the latter, and thus to describe the peculiarities of the dè- 
fendant's machinery. Thecourt cannot prûperly compeithem to go fur- 
ther, nor, in this state of facts, compel the défendant to submit.his ma- 
ichineiry to inspeçtipn. 
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Meyee etàl.v. Cadwaladeb, Coîlector.' 
(CircuU Court, H. D. Pennsyl/omiia. June 18, 1891.) 

1. CuSTOMS DuTiES — Hat Tbihuimos. 

The clause of the tariff aot of 1883, providlng for "braîds, plaits, flats, laces, trîm- 
mings, tissues, willow sheets and squares, used for making or ornamentlag bats, 
bonnets, and taoods, composed of straw, chip, grass, palm-leaf^ willow, hair, whale- 
bone, or any other substance or material net speolally enumerated or provided for, " 
includes goods known, respectively, as "chinas" and "marcellnes, " and principally 
iised for'lining bats, if snch goods are trimmings, and are chiefly used for making 
or ornamenting bats, bonnets, and hoods. 

2. Same — Meaning of Words. 

The tenu "trimmings " should not, under tbe évidence, be given any technlcal or 
partlcnlar commercial meaning, but should receive ita popular signification and 
common import, as used and applied in ordinary lUe. 
8. Same — Cohmebciai. Désignation'. 

The mère fact that chinas and marcellnes are bougbt and sold by those partlcn- 
lar names, and are called "linings. " does not necessarily exclude them from the 
class of trimmings if they are in fact trimmings chiefly used eitber for making or 
ornamenting bats, bonnets, and hoods. 

4. BaME— FOBX IN WhICH ABTIOLB 18 iMPOKTED. 

The fact that the articles are imported by the pièce, and must be eut up before 
they are actually applied tousë in makingorornamenting bats, does not exclude 
them from the class of trimmings, if they are distinctly adapted and chiefly used 
for trimming bats, bonnets, and hoods, and are not specially enumerated or pro- 
vided for in the act. 
6. Bahb— SiLK ÀCT OF 1875. 

Hat trimmings are dutiable nnder tbe hat-trimming clause of tbe act of 1883, and 
sot under the silk act of February 8, 1875, notwithstanding that silk istbeircom- 
ponent material of chief value, and that they contain less than 35 per cent, in value 
of cotton. 

At Law. Asmmpsit to recover an excessof duties alleged to hâve been 
illegally exacted by the collector on goods imported by the plaintiflfs in 
1884. The facts are sufficiently set forth in the charge. The verdict 
was for the plaintifïs. 

Frank P. Prichard and Henry E. Ti-emain, {Oyrm E. Woods, Harry T. 
Kingston, Aiiçustus R. Stanwood, aûd Charles Ourie, with them,) for plain- 
tiffs. 

W. W. Carr, Asst. U. S. Atty., John R. Read, U. S. Atty., W. P. 
Hepbum, Sol. of Treasury, and William H. Tajî, Sol. Gen., lor défend- 
ant. 

AcHESoN, Circuit Judge, (chargîng jury.) This is an action by Meyer 
<fe Dickinson, importers, against the collector of the port of Philadel- 
phia, (the United States being the real deféildant,) to recover an alleged 
excess bf dtities paid under protest on goods entered at thecustom-house 
on February 18, March 26, and April 16, 1884. The goods which were 
the subjectof the duty were chinas and marcellnes, the latter being made 
■whrtlly of silk, and the former of silk and cotton, silk being the compo- 
nent material of chief vauie. The custom-house officers assessed upon 
the goods a duty of 50 per centum ad valorem, under the last clause of 
Schedtile L of the tariff act of March 3, 1883, (22 St. 610,) which 
reads: 

^Beportedby^ Hark WUks Collet, E>4., of the Fbiladelphia bar. 
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"Ail goods, wares, and mercliandise not specially enumerated or provided 
for in tbis act, made of silk, or of which silk is the component material of 
chief value, flfty per centum oti valorem." 

The plaintiffs claim that the goods were liable only to 20 per centum 
ad valorem duty under the clause in Schedule N of the act which reads 
thus: 

"Hats, and so fortli, materials for: Braids, plaits, flats, laces, trimmings, 
tissués, willow sheets and squares, used for making or ornamenting hats, 
bonnets, and hoods, Cotaposed cl straw, chip, grass, palm-leaf, willow, hair, 
whalebone, or any other substance or material not specially enumerated or 
provided for in tliis act, twenty per centum ad valorem. " 

The act of 1883 does not, in Schedule L or elsewhere, impose any 
duty upon chinas or marcelines by those names. The plaintiffs claim 
that the chinas and marcelines, the subject of this dispute, corne under 
thè elaiise just read, which begins with the words, "Hats, and so forth, 
materials for," as being trimmings chiefiy used for making or ornament- 
ing hats, bonnets, and hoods, and hence dutiable at-20 per centum ad 
•vàtàr&moDly, Whetber thèse gopds come under that clause, and are du- 
tiable at 20 per centum instead of 60 per centum, as the custom-house 
officèrs held, is the question in this case. 

The solution of the question involves two inquiries: Mrst. Are thèse 
chinas and marcelines trimmings? Secondly. Are they chiefly or prin- 
cipally used for making or ornamenting hats, bonnets, and hoods? If 
an affirmative answer is given to both of thèse inquiries your verdict 
should be for the plaintifïs; but if a négative answer is given to either 
of them the défendant would be entitled to your verdict. 

There is much testimony in the case tending to show that at the date 
ef the passage of the tariff act of 1883 there was, and for a long time 
prior tljereto had been, a well-recognized gênerai class of articles, easily 
distinguishable by those in the tradè, known under the dénomination 
of "trimmings," the principal use oif which was for making or orna- 
menting bats, bonnets, and hoods, and having their chief commercial 
value frora that use. Many witnesses hâve testified that this gênerai 
class styled "trimmings" embraces a great variety of articles, composed 
of différent substances or materials, each of which articles bas its own 
spécifie or particular name. Furthermore, there is évidence tending to 
show: that thèse varions articles thus constituting the gênerai class of 
"trim^pings" were and are imported into this country in différent forms; 
for e^^mple, some by the gross, some eut in divers ways, and some by 
the pièce. This désignation, "trimtnings," is found in the particular 
clause of the tarifîact of 1883, under which the présent controversy bas 
ariseïj,, The introductôry words of that cl^iuse are thèse, "Hats, and so 
forth, njaterials l'or;" or, transposing the words, "Materials for hats, and 
so forthi" The gênerai, subject-matter,,then, of the clause, is "materials 
for hats, bonnets, and hqQds." Imiiqediàtely fûllowing the introductory 
words just quoted, thé àct specially names "braids, plaits, flats, laces, 
trimmings, tissues, willow sheets and squares." Then cornes the de- 
clared use to be made of those eight articlesj namely, "used: for making 
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or omamenting hats, bonnets, and hobds." So far as the question in- 
volved in the présent case is concerned, the clause is to be read as if it 
stood thus: 

"Trimmings used for making or ornamenting hats, bonnets, and hoods, 
and composed of straw, chip, grass, palm-leaf, willow, hair, whalebone, or 
any other sutistance or material, and net specially enumerated or provided 
for in this act;" 

Undoubtedly, then, this clause of the act embraces the entire class of 
trimmings shown to exist, of whatsoever substance or material composed, 
the chief use of which is for making or ornamenting hats, bormets, and 
hoods, and not specially enumerated or provided for in the act. This 
was the décision of the suprême court of the United States in the two 
cases to which counsel hâve referred,^ — Hartranft v. Langfeld, 125 U. S. 
125, 8 Sup. Ct. Rep. 732; Robertson v. Edéihoff, 132 U. S. 614, 10 Sup, 
et. Rep. 186. 

I bave already called your attention to the fact that chinas and mar- 
celines are not specially made dutiable by those names by the tarifï act 
of 1883. Are thèse articles trimmings, within the meaning of the clause 
relating to "Hats, and so forth, matériels for," and dutiable at the rate 
of 20 per centum? The évidence tends to show that chinas and marcel- 
ines were used at the time of the passage of the tarifi'act of 1883, and 
long had been used, for lining hats, bonnets, and hoods; that they were 
and are particularly adapted to that use, and had and hâve their chief 
commercial value therefrom. The plaintiffs' witnesses bave testified 
that thèse articles bave always belonged to and constituted a part of the 
gênerai class of bat trimmings, and bave been used and chiefly used to 
trim and finish hats, bonnets, and hoods, and make the same merchant- 
able commodities. The défendants' witnesses bave testified that chinas 
and marcelines do not belong, and never did belong, to the class of 
trimmings for hats, bonnets, and hoods. In this matter thèse witnesses 
make a distinction between the outside and the inside of a bat, bonnet, 
or bood. According to their conception and expressed views, only the 
outside décorations or adomments of a bat, bonnet, or hood are em- 
braced in the désignation "trimmings." They give to the term, you 
perceive, the most narrow signiticalion it will bear. Undoubtedly the 
Word "trimmings," as used in the clause relating to"Hats, and so forth, 
materials for," includes ornamental appendages. But does it include 
nothing more? This you will détermine upon considération of the 
whole évidence, and having regard, also, to the terms of the particular 
clause of the tariff act with which we are now dealing. The language 
of that clause, as it relates to trimmings, you will remember, is: "Hats, 
and so forth, materials for, * * * trimmings, * « * used for 
making or ornamenting hats, bonnets, and hoods." The use isnot con- 
fined to ornamentation, but, by the express words of the clause, is "for 
making" as well as "ornamenting." Either use is within the' language 
of the act. 

The défendants' witnesses also make a distinction betweèn trittinaings 
And linings, and they state that the latter are not included in the desig- 
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nation Qtdass of triiïimings. Butthe mère factthat chinas and raar- 
celides afe called "liniugs" does nbt necessarily exclude them from the 
dass of "trimmings." Mère names are not, of themselves, controlling. 
It is imraaterial that chinas and marceliues are bought and sold by those 
particularaames, and are called "linings," if, in fact, they are trim- 
mings chiefly used either for making or ornamenting hats, bonnets, and 
hoods. 

The plaintiffa contend that they bave given évidence tending to shovr 
that the lining of bats, bonnets, and hoods is really a finish of an orna- 
mental nature. How this is, you will détermine. But, aside from the 
matter of ornamentation, you are to consider whether the lining of a hat, 
bonnet, or hood is not a part of the construction or making of the article, 
within the meaning of the clause of the tariff act. Again I direct your at- 
tentionto the languagetherein employed: "Trimmings * * * used 
for making or ornamenting hats, bonnets, and hoods." You will also 
recall and give proper considération tothe évidence tending to show that 
commonly, the lining of a hat, bonnet, or hood is necessary to its finish 
and fitness for use, and is required to make it a completed article, and 
a merchantablé commodity. Under the évidence in this case the term 
"trimmings" sbould not be given any technical or particular commercial 
meaning, but sbould receive its popular signification and common im- 
port. The Word "trimmings" should be understood and applied in 
its natural sensé, as used in ordinary life. 

The évidence tends to show that chinas and marcelines are particu- 
larly adapted and intended to be used, and in âict are and long bave 
been used, as inside appendages for hats, bonnets, and hoods, to trim 
and finish them, and that their substant commercial value consists 
in that use. Are they, or are they not trimmings, according to the nat- 
ural meaning of that word? This you will détermine, taking into con- 
sidération ail the évidence on the subjéct, and having regard to the pre- 
ponderating weight of the évidence. Il you should firid from the évi- 
dence that the articles hère in question — chinas and marcelines — are not 
trimmings, that, of course, would mak« an end of the plaintifiis' case; 
but, if you should find them to be trimmings, then the only remaining 
inquiry will be as to what their chief use is. The pJaintiffs bave exam- 
ined a large number of experienced witnesses, who hâve testified that 
the chief use of thèse goods is, and long bas been, to line hats, bonnets, 
and hoods. Some évidence has been adduced by the défendant tend- 
ing to show that thèse articles are adapted to some other purposes, and 
are so used to some extent; but I do not recall any testimony on the 
part of the défendant showing that the chief use of chinas and marcel- 
ines is for any purpose other than for lining hats, bonnets, and hoods. 
So that, according to my recollection of the testimony, the évidence of- 
fered by the plaintiifs as to the chief use of thèse articles is not contra- 
dicted. If, then, your finding should be that thèse goods are trim- 
mings, and that their chief use is for making or ornamenting hats, bon- 
nets, and hoods, your verdict should be for the plaintiâ's. 



MEYEE V. OADWALADEB. ' 23 

It only remaîns for me to read and answer certain points or prayers 
for instructions submitted by counsel for the respective parties, and 
which cover every légal phase of the case. I am asked by the défend- 
ant to charge you: 

"(1) If you believe that in March, 1883, chinas and marcelinea were com- 
mercially known as MiningSi' aud not •trimmingSt' thenyour verdict should 
be for the défendant." 

Thie point is refused. 

"(2) If yen believe thàt thè chinas and marcelines In suit were bought, 
sôld, and ueed in trade in March, 1883, under those names, and were not çqiu- 
mercially tinown as • trimiuingâ,' thèn your verdict should be for the defeiid- 
aht." 

This point is refused. 

"(3) If you believe that the chinas and marcelines were not 'tirimmlngs,' 
aoeording to the natural meàningof that word, in March, 1883, in th» ab- 
sence of évidence of commercial usage to the contrary, then your verdict 
■bould be for the défendant.' 

This point is affirmed. 

"(4) Your verdict must be for the défendant if you believe that the arti- 
cles in suit were chiefly used in March, 1883, for pnrposes other than making 
or ornàm«?nting hats, bonnets, or boods, even if you believe that they were 
known as 'trimmings.'" 

Thia point is affirmed, if you so find from the évidence. 

"(5) If you believe that the process Of linlng a hat, bonnet, or hood is, Ih 
trade, not part of the triniming of it, tbeu your verdict must be for the de- 
fendant." 

This point is affirmed, if you so find from the évidence. 

''(6) If yon believe that the chinas and marcelines in suit were not In the 
form of trimmings at tlie time of their importation, yon must find for the dé- 
fendant, although you should believe that they were suitable and adaptéd by 
their nature and qualities to be made into hat trimmings." 

This point is refused. This point which I hâve just read and the 
next one embody the proposition advanced by defendant's counsel, and 
discussed by them before the jury, that the chinas and marcelines hère 
in question cannot be r^arded as within the term" trimmings'' as em- 
ployed in the act of congress, because they are imported by the pièce, 
and before the material is actually appHed to use in the making or oma- 
menting of.hats, bonnets, and hoods the pièces hâve to be eut up into 
smaller pièces, and made into certain forma. But the court cannot ao- 
cept this view as correct, and I inslruct you that hat materials which 
are imported by the pièce are "trimmings," within the meaning of the 
àct of congress, if they are distinctly adapted, and in fact are chiefly 
used, for trimming hats, bonnets, and hoods, and are not specially 
enumerated or provided for in, the act. 

"(7) The jury are instruoted: that thera is a distinction properly to be made 
between «trimmings* and materials outof Which to manufacture trimmings, 
and, if the articles in suit are nut trimmings in the sensé of being compl^tely 
fabricated as such, but reiquired skill and l'abor to eut, fit, fold, sew, orfasb- 
ion tbem into trimmings, then they must find for the défendant. " ^ 
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You wîll understand that I am asked to instruct you in thia way. 
Tfais is the proposition which couûsel ask me to affirm. I décline to 
give yoa that instruction, and I bave given you the contrary instruc- 
tion. The point is refused. 

"(8) Tbe language of a tarifl act is to be construed in the lightof commer- 
cial usage and trade terms prevailing at tbe time of its passage. If. tbere- 
fore, you should flnd from the évidence that there were known in the trade 
in 1883 two classes of articles, distinct from each other, the one called ■ trim- 
iQings for bats, bonnets, and hoods,' and the otber, «linings for bats, bon- 
nets, and hoods,' and tbe marcelines and chinas in suit were embraced in the 
lattef.cïass, your verdict should be for the défendant." 

This point is aflSrnaed if you find that the distinction hère suggested 
existed in point of fact, not merely in name, and that the class of "trim- 
min^s" does not indude linings. 

"(9) Tbe * trimmings ' of a bat, bonnet, or hood, accordlng to tbe natural 
meaning of the word, are the articles used to trim it. I charge you that, in 
the absence of évidence of commercial usage to the contrary, the material 
usedinliningtheinsideof a bâtis nota trimming, witbin paragraph 448 of the 
tariff f^çt of 1883; and, if you flnd tbe marcelines and chinas in suit to bave 
beéh ùseà only for linlng the hat,your verdict must befor the défendant." 

You will understand that this is the language of counsel; that they 
ask me BO to charge. I décline so to charge you. Thé point is refused. 

"(10) By the act of February 8, 1875, ail manufactures of silk, or of which 
Silk wasthecomponent materiaï of chief value, irrespective of classification by 
prôv^ou^.laws or commercial désignation, were dutiable at sixty per cent., 
provided such manufactures did not contàin twenty-flve per cent, or more in 
value of cotton. If you flnd, therefore, that the articles in suit are manu- 
factures of silk, or that silk is the cotnponent material of chief value in tbem, 
then you should flnd for the défendant, unless the articles in suit contain 
twenity^fiTe per cent, or more in value of cotton." i 

This point is refused. 

"(11) The burden of proof is upon the plaintifiF in this case to show that 
the classiflcation of the articles in suit was erroneous, and that they are 'trim- 
mings.'" 

This point is afiSrmed, but in your findings of fact you should hâve 
regard to the preponderating weight of the évidence. 

The plaintiffs hâve submitted to me certain points, most of whîch I 
will specifically answer, and some of which I will Qot answer, becanse 
I concéi^e that the proper answers are embodied in the gênerai charge 
which I hâve submitted to you. 

The drst point was withdrawn by plaintiffs. 

"(2) If thé jury find that the articles in question are adapted to use and are 
used for vàrious purposes other than for trimming hats, but also find that 
the use to \»bich ttiey are chiefly applicable is in making or ornamenting bats, 
bonnets, or hoods, the verdict should be for tbe plaintifE." 

This point is affirmed if the articles are chiefly used in making or 
ornamenting bats, bonnets, and hoods. 

"(3) The circumstance that the articles in question may be used for pur- 
poses other than the making or ornamenting of hato, boijnets, or hoods is not 
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controlHng, and does not subject them to a higher rate of duty, If tTie fact ba 
that the distinctive feature of the goods consista in their adaptation to use 
for niaking or ornamenting hats, bonnets, or hodds." 

This point is afBrmed, with the qualification in regard to the chief 
use contained in the answer to the second point. 

"(5) If, upon the évidence in this case, the jury believe that the purposa 
and use of the goods in question was to trim other articles, — that is to say, 
to adjust or fit such other articles to their final use, — they are trimmings, 
Within the meaning of the act; and if their chief or prédominant use is to 
trim hats, bonnets, or hoôds, your verdict should be for the plaintifC." 

This point is afBrmed. 

"(6) Upon the évidence in this case the term «trimmings' should not ba 
giyen ahy technical or particular commercial meaning, but should receiveits 
popular signification and natural import; and, if the articles in question are 
trimmings, in the gênerai and popular sensé of the term, and are used for 
jmaking or ornamenting hats, bonnets, or hoods, then, if such use is prédom- 
inant, and not exceptional, the verdict should be for the plaintiff." 

This point is affirmed. 

"(8) If the jury believe that in commercial usage there is a well-deflned 
dass of articles recognized to be trimmings used for making or ornamenting 
hats, bonnets, and houds, and that the articles in question belong to that 
class, then plaintiffs are eiititled to a verdict." 

This point is affirmed, if the articles are chiefly used for making or 
ornamenting hats, bonnets, and hoods. 

"(9) It is not essential that the articles in controversy should be specially 
mentioned in the taiiff as subject to a duty aecording to their individual 
names. If they are found to be trimmings, aecording to the natural meaning 
of the Word, and are used to trim either hats, bonnets, or hoods, and also for 
other purposes, then, if principally used for making or ornamenting hatsj 
bonnets, or hoods, the verdict should be for the plaintiffs." 

This point is affirmed. 

"(10) In this case the speciSc names by which the articles in question are 
bought and sold in trade and commerce do not control their claasiûcatipn for 
dutiable purposes." 

This point is affirmed. I hâve so instructed you in my gênerai 
charge. 

"(11) Itis not essential that the varions articles in question should be 
bought and sold under the spécifie name of • trimmings.' The individual 
names by which the articles in question are designated in tradédo not inter- 
fère with their classification aecording to their prédominant use, if it be found 
that they are trimmings,, chiefly so used for making or ornamenting hats, 
bonnets, and hoods. " 

This point is affirmed. I hâve already so instructed you in my gên- 
erai charge. 

"(12) Uniess it be shown that the word ' trimmings ' is restricted in trade 
and commerce to some particular articles to the exclusion of ail others, that 
term should be given its natural signification, which would include ail arti- 
cles, of whatever matefiài' composa, the prédominant use ôf which is «to 
trim;"' 

I affirm that point. The case is now in your hands. 
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Meyee «f ;aî. t;. Cadwaladee, CoirectorA 

(Circuit Court, E. D. Pennsyloania. July 3, 1891.) 

J. CU8TOM9 Ddotbs— Hat TBimiiiTSS. 

'" Whëther thé clause of the tarifl »ct of 188â providing ïor "bralds, plalts, flats, 

': laces, trimmingg, tissues, wlllow-sheets, and squares used for making or ornament- 

ine bats, bonnets, and hooda composed of strâw, chip, grass, palm-leaf, willow, 

,luur, wbalebonie, or any otber substance or materlal not speolally enumerated or 

' prMded for, " inoiudes certain gauzes, crêpons, crêpe, satins, and velvets, dépends 

upon two consideratons, vlz. : Flrat, whethertbe particular goods in suit were 

"trlinmings;" and, second, wbetber tbeir cbief use was for making or ornament- 

Ing bats, bonnets, and boods. 

a. Bamb. 

. Tbe défendant bavlng oonceded that, nnder the evidenoe, tbe goods in suit were 
«triznniings, " tbls question la narrowed to th^ single inquiry as to tbeir cbief use. 

8. SaMB— BUKDBN OF PBOOP. 

Tbe blirden of proof is upon the plalntiffs, and it is incumbent on tbem to estab* 
■■ lisb tbeir allégations bj suffioient évidence. 

4. SAMB— EV-IDBNCE— COCBSB OF TKADB. 

In considering the question of cbief use, it is the dutjr of tbe jury to give more at- 
tention to tbe course of trade in tbe original distribution of the goods amoug those 
who import them than to tbe gnesses of individuals as to tbe varions uses to whicb 
the articles may bé put by tndiVidual consumera. 

At Law. AsmmpsU to récover an excess of duty alleged to bave been 
exacted by the coUector upon certain velvet ribbons, gauzes, crépon, 
crêpes, satins, and velvets imported by the plaintiffs in 1886. The facts 
are suflBciently set forth in the charge of the court. The défendant ad- 
mitted thàt'the duty collected on the velvét ribbons was excessive, and 
that the^e ;fras due on that account $244.01, but denied that anything 
■was due on the other items. The verdict was for plaintiffs for the 
amount admitted to be due on the velvet ribbons only.* 

Frank P. Prkhmd, Henry E, Tremain, and John G. Johnson, (_Cyrus E. 
Wooda^ Harry T. Kingston, Augustvs R. Stanwood, Charles Ourie, and Aleic- 
ander P. Ketchuvf,, with them,) for plaintiffs. 

W. W. Cdrr, Asst. U. S. Atty., John R. Read, U. S. Atty., William 
H. Tafi,Qo\. Geu.,and W. P. Hepbum, Sol. of Treasury, for défendant. 

AcHESON, Circuit Judge, (charging jury.) This is an action brought 
by Meyer & Dickinson, inaporters, against the collector of the port of 
Philàdelpliia, to recover an alleged excess of duties paid under protest on 
certain goods entered at the custom-house on varions days iu the months 
of March, April, and May in the year 1886. While the collector is the 
défendant named on the record, the United States are the real défend- 
ants. It is conceded under the évidence that an excess of duty was 
collected from the plaintiffs on the article of velvet ribbons, and there 
is no dispute as to the amount of such excess. As to that item, there- 
fore, you will render a verdict for the plaintiffs. This amount is admit- 
ted to be $244.01. 

1 Beported by Mark Wilks Collet, Ksq., of the Philadelphla bar. 
■A new trial was afterwards granted by tbe court on motion of plalntiflt. Se* 4> 
Fed. Rep. 82. 
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The articles whicb are hère the suhject of dispute are gauzea, crêpons, 
crêpes, satins, and velvets. Thèse goods are made either wholly of silk, 
or of silk and cotton, silk being the component material of chief value. 
The collecter assessed upon the goods, and required the plaintiffs to pay, 
50 per centum ad vcdorem, under the last paragraph of Schedule L of the 
taritîact of March 3, 1883, (22 St. 510,) namely: 

"AU goods, wares, and tnerchandise net specially enumerated orprovlded 
for in tins act, made et silk, or of which silk is the component m^^terialof 
cbief value, flfty per centum ad valorem." 

The plaintiffs claimed in their protest, and in this suitclaim, that thé 
goods were liable to only 20 per centum duty, under the provision in 
Schedule N of the act of March 3, 1883, which reads thus: 

"Hats, and so forth, materials for, — braids, plaits, flats, laces, trimminga, 
tissues. willow-shects, and squares, iised for unaking or ornaiiienting liats, 
bonnets, and hoods composed of straw, chip, grass, palm-leaf, willow, hair, 
whatebone, or any other substance or material not specially enumerated or 
provîded for In this act, — twenty per centum ad valorem," 

The act of 1883 does not impose any duty upon the several articles 
which are hère the subject of dispute; that is to say, gauzes, crêpons, 
crêpe, satins, and velvets, or any of them, by those names. The posi- 
tion of the plaintiffs is that those goods were classifiable under the clause 
of the act I hâve last read, which begins with the words, "Hats, and so 
forth, materials for," as being "trimrnings" chiefly "used for making or 
ornamenting hats, bonnets, and hoods," and hence were subject to a 
duty of 20 per centum only. Whether the goods came under that clause, 
and were dutiable at the rate of 20 per centum, instead of at the rate of 
50 per centum, as the collector held, is the question involved in this 
case. 

This question (permit me hère to say) should be approached and con- 
sidered in a spirit of perfect fairness. Éverything like préjudice or pre- 
possession should be banished from the mind. We should ail be animated 
by the eamest désire that the resuit reached shall be consonant with the 
law and in accordance with the évidence. If the plaintiiFs' goods were 
rightly classified, they bave no just cause for complaint. But if the 
collector was wrong in his classification, and exacted from the plaintiffs 
an excessive duty, then the government cannot honestly withhold from 
the plaintiffs the money so paid in excess of the légal rate of duty. 

■ Two considérations enter into the décision of the question whether the 
plaintiffs' goods were dutiable under the 20 per centum clause of the act : 
Mrst. Were the goods "trimmings?" Secondly. Were they chiefly used 
for making or ornamenting hats, bonnets, and hoods? If they were 
"trimmings," and their principal use was for making or ornamenting 
hats, bonnets, and hoods, then the plaintiffs are entitled to a verdict. 
But if they were not "trimmings," or, being "trimmings," if their prin- 
cipal use was not for making or ornamenting hats, bonnets, and hoods, 
the verdict should be for the défendants. This instruction applies to the 
goods as a whole, and to each particular kind hère in dispute, and repre- 
sented by the several samples. Your verdict might be in favor of the 
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plaintiffs as respects some of the articles, and in favor of tbe défendant as 
respecta other articles, according to your findings of fact under the évi- 
dence as to the several articles involved in this contrôversy. Upon the 
proofs in this case the défendant concèdes that ail the articles hère in- 
volved, namely, the gauzes, crépon, crêpes, satins, and velvets, are 
"trimmings." There is therefore no longer any dispute on that point. 
You will then assume that ail thèse articles belong to the gênerai class 
of "trîmmings," and your délibération will be confined to the single in- 
quiry as to their chief use. What 'was the chief use of thèse several ar- 
tideaV Was it for making or ornamenting hats, bonnets, and hoods? 
Or waa their chief use for other purposes? In dealing with this sub- 
jeot you wiU carefully note that the question relates to the chief use of 
articles of the particular kinds and grades shown by the samples in évi- 
dence, — the numbered samples so often referred to by the counsel and 
the wi'tnesses. The question is notas to the chief use of gauzes, crépon, 
crêpes, satins, and velvets generally, but of goods the same as the sam- 
ples. This is a point of primary importance, and in your considération 
of the testimony must not be lost sight of. 

I do not deem it necessary for me to recite atanj'length the évidence, 
or to attempt anj' particular anulysis of it. The counsel of the respect- 
ive parties bave discussed the testimony very fully, and you hâve had 
the benefit of their views as to its bearing on the one side or the other of 
the question upon which you are fo pass. The observations I shall sub- 
mit to you will be brief and of a gênerai nature. There is évidence in 
the case tènding to show that the manufacture and trimming of hats, 
bonnets, ànd hoods is a verj' large industry in the United States; that 
there is^a^ gênerai class of articles known to the trade under the désigna- 
tion of "trimmings," speciall}'' adapted for and chiefiy used for making 
or omamëndng hats, bonnets, and hoods, which class includes gauzes, 
crêpes, satins, and velvets, and many other articles ; that thèse articles 
are importédinto this country in large quantities; and that there is in 
trade a class of personswho are dealers in thèse various. articles under 
the gênerai name of "hat trimmings." The plaintififs bave called and 
examined a large number of the importers of such goods and their em- 
ployesj and also other persons in trade who deal in and distribute thèse 
imported articles among the original purchasers, namely, the millinery 
houses and dry goods houses and other dealers in hat trimmings. Thèse 
witnesses hâve testified that the chief use of the articles hère in dispute 
is in the making or ornamenting of hats, bonnets, and hoods. Some of 
those witnesses, not ail of them, who are importers, are themselves in- 
terested in the question involved in this litigation, and that is a fact to be 
çonsidered by you in estimating the weight to be given to their testi- 
mony. Yoti hâve seen the witnesses last referred to, and bave had an 
opportunity of observing their manner of testifyirig and their degree of 
intelligence, and it is for you to say what crédit shall be given them. 

The plaintiffs bave also examined a number of other witnesses who 
are engaged in the business of manufacturing or trimming hats for men 
and women, and who are connected with that industry, and those wit- 
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nesses hâve testified that the chief use of the articles bere in question is 
for making or ornatnenting hats, bonnets, and hoods. AU thèse wit- 
nesses, as it t(eems to me, (although this is a matter for y ou to déter- 
mine,) by reason of their connection with the trade, hâve a good oppor- 
tunity of knowing the use to which thèse articles are generally applied. 

The plaintiffs also called another class of witnesses, three in number, 
who are connected with the customs service of the United States, namely, 
Mr. Sharretts, a member of the board of gênerai appraisers, Mr. Corbett, 
assistant appraiser at the port of New York, and Mr. Clark, assistant 
appraiser of the port of Philadelphia. You will recall the testimony of 
thèse witnesses. I ought, however, to add that while Mr. Sharretts tes- 
tified that the chief use of gauzes, satins, and velvets, represented by 
the samples numbered 4, 5, 9, 11, and 12, was for making or ornament- 
ing hats, bonnets, and hoods, he expressed the opinion that the crépon 
and crêpe, represented by samples numbered 6 and 8, were not chiefly 
used for that purpose. 

The défendant bas examined a very large number of witnesses belong- 
ing to varions trades and occupations, dry goods men, dressmakers, 
manufacturers of novelties, undertakers, and others, who bave testi- 
fied that the chief use of the goods hère in dispute was for purposes 
other than that of making or ornamenting hats, bonnets, and hoods. 
Thèse witnesses, as you wilL recall, testified that thèse goods were chiefly 
used for making or trimming dresses and fancy articles of différent 
kinds, and for various other spécial purposes by them named. A 
great many of the defendant's witnesses, perhaps the greater number 
of any class testifying, are connected with the. dry goods trade, and ac- 
quired the knowledge upon which they testify in that line of business. 
They speàk more particularly of satins and velvets', and testify as to 
their comparative sales of such articles to dry goods houses and td mil- 
linery houses. But you will remember that some of them state that 
many of the large dry goods houses to which they sell satins and velvets 
bave millinery departments; and, further, that throughout t^e country, 
in the smàllër' towns âiid commun! ties, those in the dry gooas business 
Jsupply the local deniand for millinery articles. Do thèse witnesses, 
then, certainly know the ultimate use to which the satins and velvets are 
applied? Some of them admit that they do not know, and hâve no cer- 
tain means of knowing. 

The aJticle of velvets calls for spécial observation. Witnesses on both 
sides of the case speak of and. describe "millinery velvets," which tïiey 
State are particularly adapted for trimming hats, bonnets, and hoods. 
There seema to be no différence between the witnesses on the two sides 
of the case as to the distinguishing characteristics of mi.llinery velvets. It 
is testified that they are made of lighter material and are softer and more 
pliable than dress velvets and velvets for other uses. The witnesses fur- 
ther statè that the millihery velvets are intended more for show than for 
wear. Some of the rïiillinery velvets, the évidence tends to show, are of a 
low grade and price, and otbers are of a niuch higher grade and price. 
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'The irdvèts, of which we haVié samples ntimbered 11' ànd' 12, 'are nndoubti- 
édly of à low gradie, ând many witnesses state that they are light, soft, and 
liliable; and belong to the low grade of millinery velvëts. Yoù can yourself 
bandlethe samples, and thus form some judgmentas to whether they do 
tiot. hâve the characteristics wMch ail the witnesses ascribe to millinery 
li'élvets. Now, ifthesevelvets, representedbysamplesNos.il and 12, are 
àiillinery velvets, (and whether they are or not is' for your détermination,) 
thè fàct ought to be taken into considération in connection with the testi- 
ittony of those witnesses who testify thàt thei^ çhief use is for millinery 
purposes, or to make and trim hats; bonnets, and hoods. For, if they 
are rnlDinery veîvets, what would naturally and probably be their chief 

■ lû determining the question of chief Use, — which is the only question 
now open, — you should give effect to and be govemed by the prepond- 
erâting -Weight of the évidence ih the case. The weight of the évidence 
does npt always lie on the side having the greater number of witnesses. 
Oùly Such value should be given to the opinion of any witness as it de- 
serves by reason of his means of knowledge, whereby he can form a cor- 
1*601 jildgment'. Regard should be had not only to the chalractef, disin- 
tere^tedtiess, and intelligence of the witnesses, but aiso to their oppor- 
tunities Of becoming acquainted with the subject-matter now under in- 
vestigation, namely, the chief use made of the several articles involved 
in this cohtroversy. 

I will now read to you and answer certain points whîch hâve been 
submitted to me by counsel for the respective parties. I am requested 
by deftendànt's counsel to charge you as follows: 

"(1) Your verdict must be for the défendant if yoii believe that the goods 
and mercliàndise in suit were chiefiy used. in March, 1883, for purposes other 
than for making and ornamenting bats, bonnets, and hoods. «ven if you be- 
lieve that they were 'trimmings' uaed for making and ornamenting bats." 

That point is affirmed. 

"(2) It is the purpose for which thèse articles are chiefiy nsed that déter- 
mines their dutiabiiity, witbin the méaning of this clause of thè tariff act. 16 
would not be a proper construction of the meaning of this act to say that, be- 
cause certain articles are indiflerently adapted for use for différent purposes, 
either of thèse purposes may détermine the rate of duty. It is the prédomi- 
nant use to which thèse goods and merchandise are applied that détermines 
their character. If you ând the goods and merchandise to be chiefiy used for 
other purposes than for making or ornamenting liats, bonnets, and hoods, 
you will find for the défendant. The question is purely one of fact, namely, 
what is the prédominant use to which thèse articles are devoted?" 
, That point is taken from the charge of my distinguished predecessor 
in a cause tried hère in this court, and I aflBrm it, and give you the in- 
struction prayed for by the point. 

"(3) Tli^ burden of proof is upon the plaintifFs in this case to show that 
the classification of the goods and merchandise in suit was erroneous, and that 
they are ' trimmings,' chiefly used for making or trimmiug hats, bonnets, or 
hoods." 
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This point is affirmed. The meaning of the point is simply this: 
that it is incumbent upon the plaintiffs to establish by anfficient évidence 
the allégations made by thiem, and upon wHich their case dépends. 

I am asked by plaintiffs' counsel to ansvrer a number of points, but I 
shall answer but four of them, because the others, aa I nnderstand them, 
relate to the question whetber thèse articles are trimmings, which ha3 
been eliminated from the oaae by the concessions of the défendant at the 
close of the testimony: 

"(l) If the jury flnd that any of the articles in controveray are bat mate- 
rials, 80 known and recognized in trade and commerce, and are distinctively 
adapted for as well as cbiefly used as trimmings in tnaking or ornamenting 
bats, bonnets, and boods, tbe verdict sbould be for tbe plaintiffs upon sucb 
articles." 

The point is affirmed. 

" (2) If tbe Jary find that any of the articles in question are adapted to use 
and are us^ for various purposes other than for trimming bats, but also flnd 
that tbe use to wbich they are cbiefiy applicable Is in maUng or ornamenting 
bats, bonnets, and boods, the verdict sbould be for the plaintiffs upon sucb 
articles as are cbiefly so used." 

This point is affirmed. 

"(3) Thécircumstancë tbat aby of tbe articles In question may be used 
for purposes other tban ttie making or omamentiog of bats, bonnets, and 
boods is not eontroUing, and does not of itsélf subject tbeta to tbe bigher rate 
of duty, If the fact be tbat the distinctire feature of the articles consists in 
their adapta'»ion to use for making or ornamenting bats, bonnets, and hoods, 
and tbat they are cbiefiy so used." 

The point is affirmed. 

"(18) In considering tbe question of chlef use, it is yonr dnty to glye more 
attention to tbe course of trade in the original distribution of the goods among 
tbose wbo import tbem than to tbe guesses of individuals as to the Varions 
uses to wbich the articles màybe put by individual consumera." 

The point is affirmed. ^, 

Ând now, in conclusion^ 1 hâve only to remind you that the single 
question submitted to you is, what is the chief use of the several artides 
represented by the samples Nos. 4, 6, 6, 8, 9, 11, and 12? and as you 
détermine that question as respects each of thèse articles so sbould your 
verdict be. I commit the case to youj confident that it will reçoive the 
careful cbnÉideration \rhich it deserves, and that your verdict will be in 
aocordancç iirith the law and the évidence in the caa«. 
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Mbyeb a al. V. Cadwaladeb, Colléctor.* 
(Ciiivu4t Covrt, E. D, Penntylocmia. Ueoember 8, 1891.) 

L SXW TRiAIr-nfTBWSPAPBB COMUBNTS DUBIlrO TRIÀ]>-Pt7BLIgHHD RsPOBTS OW IhTBB- 
TXBWB WITH FàBTIES. 

Where "évIdenUy Insplred newspapef obmments and reports of Interviews, ol so 
gross a nature as to be well oaloulated to préjudice a jury flgainstone of the par- 
ues tq a cause, hâve been published during a trial, and presumably seen by tha 
jury,/a tté# trial wiU be granted where the verdict ia Agaiustthe parties attacked. 

BAMB-t'PBBSCICFnON THAT JUBT RbàO ABTIOLBS. < 

Wherei4vring a trial extending ovecseyeral dajrs, the jury separatiug after eaoh 
daily Siession, leàding ne\yu>apers in the city in wnioh |hé striai was taklng place 
publishea Étaïter calculatéa to préjudice the jury àgainst' dne ôt the parties, it Will 
be presumed that the jury saw the matter published. 

9. Samb— Waivbb o» Objection. ' ; 

After tha publication during a trial of the flrst of a séries of newspaper articles 
refléotlng against one of the parties, motion by that party WW made for wlthdrawal 
of ajuror an^;!^ oontlnttanoe, whioh motion was refused. Held,titfiM he was not 
bouiid to reôéw hls motion upon the subséquent publlbat^on otother and more of- 
fensive ai^iolesi and that his f ailure to do ao was no ground for ref using hia appli- 
cation for a ùew triaL' 

At Law. 
, This was amotion by plaintiffs for. a new trial ia m, action at law to 
recover an excess Of duty alleged to hâve beenexacted on bat trimmings. 
Reportedj 49 Fed. Rep; 26. The grounds of the motion were that the 
verdict was 'àgainst the weight of the évidence^ ttnd that, during tho 
progress of tho trial, staterhènts had been publicly niadé on behaif of de- 
fendant calculated to préjudice the minds of the jury. In support of 
the latter ground, various newspaper articles and reporta were relied on. 
Oftbeset,* thatwo foUowitagypublièhed during thô trial in leading daily 
oewspapèra, will serve as illustrations: 

"The Twenty-Million Rai;} on the Treasury— Spécial Agent Hanlon Tells 
Some of Its Inner History — The Twelve Conteated Samples under Oloae 
Scrutiny— Silbs, Dress Trimmings, Ruchings, Liniàga, ànd Almost Evéry- 
thJn^É^e Imported, Aske'd to be Clâssifled as Hat Trimmings, to tha 
Great Lftss Of the Crovernment. 

"There *ra8 much comment in mercantile ciroles yesterday over the ver- 
dict in the celebrated Ifat-Trimmings Case, decided on Friday agaiust the 
gdvernment. The prompt notice of government oiScials that the case would 
be appealçd; was not a surprise to the victors in the flrst stage of the warfare, 
while those'wbô had battled to save the government millions of dollars were 
confident that the verdict Would not stànd. Among those who. ofiScially, 
bave given the subject under dispute the gravest study. is Spécial Agent 
Marcus Hanlon. He plainly showed yesterday how earnest he was in his en- 
deavor to prove that the suits of the importers were such as should not secure 
verdicts for them from intelligent jurymen, and, concerning the cases nowon 
trial, sald: * I am only too glad to give my views, as I think that the people 
should know ail of the facts in this attempt to loot the United States treas- 
ury. The issue is slmply a question of fact, — whether the goods were chiefly 
used for making or ornamenting hats. There is no question of law involved; 
ail such questions having been raised in the case that was decided on friday. 

'Reported by Mark Wilka Collet, Ksi^., of the Philadelphia bar. 
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There are twelve samples in the case now on trial. Samples Nos. 1, 2, and 3 
are ribbons; No. 1 being cotton-baek velvet ribbons, the same as those in the 
Langféldt Case, and cannot be seriously claitned by the importers as hat 
trimmings. In tact, they hâve said that they would abandon them.' 

"MTSTERIE8 TO BE EXPOSED. 

"Being asked if he meant to imply that the ribbons which were the silbject 
of the suprême court's décision in the Langféldt Case were not hat trim- 
mings, notwithstanding thedecision.Mr. Hanlop said; 'Ido, mostassiiredly; 
and tlie jury in that case found that they were not chiefly used for mailing or 
omamenting hats. It was one of the many mysteries that hâve occurred in 
thèse hat-trimming litigations, which Iwill expose when thiscase isdecided.' 
The second sample in the présent case is of silk and cotton binding ribbons, 
chiçfly used for binding blankets. The third is a plain black satin velvet 
rlbboli, seventeen to twenty-six lines.or about one and a half to two inches 
wide, aimbst excliiSively used for dress trimmings, as every woman in Amer- 
ica kno*s. Of course, an infinitésimal quantity œay be used for trimming 
lad les; hats. , 

"aOME GATJZY BXOtrSÈS. 

" Tiiè next class of goods consists of samples 4, S, 6, 7, and 8. No. 4 is a silk 
guipure gjauze, about eighteen inches wide, chiefly used for dress purposes, as 
every dressmaker can testify, but considérable of it is used occasionally, when 
fashion dictâtes, for hat materials or trimmings; but that is notanythingliké 
ita chief use. Sample No. 5 is silk and wool crêpes, almost exclusively uâed 
for dress purposes. The same applies to samples 6 and 8, which are silk crê- 
pons and crêpes, nineteen and nineteen and a half inches wide. I do not 
think a fashionable dressmaker can be found in the United States to testify 
that thèse are used to any extent for trimming or making hats. They are 
well-knpwn dress materials, beyond a question. Sample No. 7 is thirty-six 
inch crêpe lisSe, a well-known article, principally used for making ruchings; 
and it is an audacious thing foir any person to claim they are chiefly uséd for 
hat trimmings. 

"MK. TREMAINE'S change OF HEAKT. 

"Sample No. 9 is white and colored satins, seventeen and one-hàlf to twenty- 
four inclies wide. Almost every man and woman knpwstliat thèse goods are 
chiefly used jfor linings or dress purposes, and the small percentage of thèse 
importations used in lining men's hats gives no warrant for importers to 
claim thattheir chief use is, for hat trimmings. In fact, Mr. Tremaitie, the 
chief lawyç;! for the hiat-trimming syndicate,. told Mr. Corbett, assistant ap^ 
praiser at New York, (at least, so Mr. Corbett bas repeatedly told me,) that, 
just befoié the board of local appraisers deqidéà that they were h(it trim- 
mings, Mr. Tremaine stated that the importers did not claim, nor did they 
expect to hâve, coîored satins seventeen and oné-half totwehty-four inches wide 
classed as hat materials; but he now comes hère, and will vigorously contest 
that they ^re. Samples Nos. 10, 11, and 12 are common chappe plushes knd 
velvets. No. 10 is an eighteen-inch plush; the chief use being for dresses 
and dress trimmings and manufacturing purposes, such as albums, etc. No. 
11 ia flfteen and one-half, sixteen, and eighteen inch colored velvets, chiefly 
used for dresses and dress purposes, scarcely ever used either as hat materials 
or trimmings, except a small quantity for children's hats. The same applies 
to sample No. 12, which is flfteen and one-half, sixteen, and eighteen inch 
black velvets; being always used for dress trimmings and dress purposes. 
Mr. Hanlon says that regardlng satins, vèlvets, and plushes the government 
will présent overwhelming évidence frdm eVery leading dry-goods house, 
from Chicago to Boston, that they are nOt chieny used iur hat trimmings. 
v.49F.no.l — 3 
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•It lûust beremembered,' concluded the spécial agent, 'thatthis îs not afight 
ôf the treasury depaitment alone to protect the United States treasary, as 
every citizen of the United States i8 as much interested as the government. 
At the same time, I want to be distinctly uriderstood that it Meyer and Dick- 
inson can tind people to prove that thèse twelve samples, or anyof thtm, are 
chiefly used for hat trimmings, théy can rely on it that I will give them ail 
df the aid in my power to obtain their moiiey.'" 

iTheCustoms Décisions — Millions of Dollars Eecovered from the Government 
on Technical Errors in Tarifif Laws — Costly Hat-Trimming Cases — Sharp 
' Attorneys Who Prosecute Glaims on Contingent Tees^The Claimant 
Som etimes Gets Fifty Fer Cent., and Sometimes Even Less. 

. /*, ., * * , * * * * . . ;» « 

"In the Hat'Trimmii^g Ctfse there was no question of the intent qf the 
lawiinaking power. Uhder the act of March 3, 1883, htvt txùmmings were 
ipade^ dutiable at twenty per cent,, and mauufactured silks at flfty per cent. 
A référence to the debates of congress, or to the minutes of the coinmittee on 
\rays and means, would show that congress intended that silks, whetherused 
fo? bat trimmings or for any oth,er purpose, were intended to pay a duty of 
flfty per cent. The treasary department interpreted the law in this way, and 
collected duty at fifty per cent. A sharp attorney saw thé technical flaw in 
the act« and undertook:to prosecute the claim for the différence bétween flfty 
per cent, and twenty pér cent. The suit has been suc cessful, and the claim- 
ants, Vifbo hâve paid duty on thèse goods for màny yeàrs at flfty per Cent, un- 
der the treasury décision, will recovér millions of dollars, of which it is under- 
stoôd the attorneys in the case will receive fifty per cent. It is, indeed, a 
phénoménal case, in which the attorpeys' fées aggregatepossibly $10,000,000. 
Chief Spécial Agent Tingle, of tlie treasury department, speakiug of the re- 
suit of this suit, said to me a few days ago: ' There is a multitude of such 
cases çoming before the department every year. There is no justice in them, 
for the importer 1ms already sold lus goods to the consumer on the basis of a 
flfty percent, duty. This duty has been paid by the consumer, therefore, and 
what the importer recovers from the government is simply an additional profit 
to him. If the tarifa is ever a tax upon the people, it is in such a case as this. 
If tbesé people had an équitable daim against the government, — that is, if 
they felt they had been obliged to pay an unjust duty, — they would hire an 
attorney, as any other claimant would, and go to law about it. But, instead 
Of doing this, thiy llsten tb some attorney who thinks he has found a tech- 
nical flaw itf the law, hM; as the suit cosls them nothing, they allow it to be 
broughtin their names. The chances areagainst their recovering; bat the 
litigatioii costs nothin^;, and so the flfty per cent, of their claim. if they re- 
covér it, is so much cleàr profit.' * * *» 

After the appearance of the first of the newspaper articles published, à 
motion was made to withdraw a juror and continue the case. This motion 
was denied, Afterwards, articles of the same ténor, and more objectiona- 
ble, continuéd to be published; but no further motion for continuançe was 
made. The verdict was in favor of plaintiff only for a small amount 
admitted by défendant to be due, and was a practical defeat of plaintiff 
on the issiies ôf fact disputed. 

l<i-ank P. Prichard and flerwT/ E. IVemain, {Cyrus E. Woods, Harry T. 
Kingston, Augtistm M. Stanvmd, and John G. Johnson, yHXh them,) for 
plaintiff, cited Hil. New Trials, 202; 2 Grah. & W. New Trials, p. 484. 
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JohnR. EeadtX]. S. Atty., and WUliam H.Taft, Sol. Gen., (TT. W. Carr, 
Asst. U. S. Atty., and W. P. Hephum, Sol. of Treasury, with them,) foi 
défendant. 

There is no presumption that the Jury read the articles. V. S. v. MeKee, 
3 Cent. Law J. 258. Plaintiffs, by allowing the trial to proceed without re- 
newiiig their objection, waived the right to inove for a new trlHl on that 
ground. Davli v. Allen, \1 Pick. 468; MeCorkle v. Binns, 5 Bin. 348; Fes- 
senden v. Sager, 53 Me. 536; BuUiner v. People, 95 111. 894; Munter v. Georgiai 
43 Ga. 483. 

AcHESON, Circuit Judge. Thîs action was brought by importera against 
the collector of the port of Philadelphia to recover back an alleged excess 
of duties paid under pjotest upon certain imported goods claitùed by the 
plaintiffs to be "trimmings," chiefly "used for making or ornamenting 
hats, bonnets, and hoods." As to ail the articles involved in the suit, 
upon which there was any controversy before the jury, the verdict waa 
for the défendant. The plaintiflfs move for a new trial, and in support 
of their motion assign several reasons. But, in the view the court takes 
of the case, it is only necessary to consider one of thèse reasons, which 
is based upon the làct, that, during the course of the trial statements 
highly prejudicial to the plaintiffs appeared from time to time in several 
daily newspapers of large circulation and influence published at the place 
of trial; some of thèse statements purporting to hâve been made to the 
newspapers by government officiais, and ail of them calculated to bias 
the minds of the jury, and prevent them from rendering a fair and im- 
partial décision. The gênerai character of ail thèse publications can be 
inferred from the foUowing head-lines, which appeared over an article 
relating to the trial, published while it was in progress, namely: "Im- 
portera and the Government;" "Blocking the Twenty Million Dollars 
Raid on the Treasury;" "Experts GiveTestimony;" "Practical Business 
Men Come to the Aid of the Treasury, and Help to Shatter the Raiders' 
Claims." Another publication, during the trial, which was a spécial 
dispatch from Washington, and purported to quote remarks of the chief 
spécial agent of the treasury department to the newspaper reporter, con- 
demning as unjust, for reasons stated, claims of iraporters to recover 
back excess of duties exacted from them, had, in conspicuous letters, 
thèse introductory head-lines: "The Custom's Décisions;" "Sharp At- 
tomeys who Prosecute Claims on Contingent Fées;" "Millions of Dol- 
lars Recovered from the Government on Technical Errors in Tarifif Laws; " 
"Costly Hat-Trimming Cases;" "The Claimant Sometimes Gets 50 per 
Cent, and Sometimes Even Less." Thèse striking head-lines are indica- 
tions of the character of the statements which foUowed. 

But the most objectionable of ail thèse publications was what pur- 
ported to be an interview between the newspaper reporter and a spécial 
agent of the treasury department, who seems to hâve had charge of the 
préparation of the govemment's case, and who was présent at the trial. 
This interview, in substantially the same form, appeared on the same 
day il! the issue of two difièrent newspapers, and the statements therein 
contained, as coming from this government officiai, bear marks of very 
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deliberatef préparation. This officiai, as reported, midèrtpok, in a news- 
paper interview intended for publication, to discuss the merits of the 
case on trial with respect to each particular kind of goods involved in 
the controversy, and to pronounce that their chief use was for other spec- 
ified purposés than the trimming of hats, stating faets to support his 
assertions; and he further stated that one of the plaintiffs' counsel, whose 
name was given, and who was described as "the chief lawyer for the hat- 
trimming syndicate,'' had declared to a certain namedgovemment ap- 
praiser that the importers did not claim norexpect to hâve certain satins 
in controversy in this case classed as hat materials, but, he added, "he 
now cornes hère, and will vigorously contest that they are." In one of 
the newspapers containing this interview this treasury agent is repre- 
sented as declàring: "I am only too glad to give my views, as I think 
that the people should know ail the faets in this attempt to loot the 
United States treasury." There has been no sort of déniai of either the 
genuineness or the accuracy of thèse published interviews. 

It is idle to say that there is no direct évidence to show that the jury 
read thèse articles. They appeared in the daily issues of leading journals, 
and werè scattered broadcast over the community. The jury separated 
at thé close of each session of the court, and it is încredible that, going 
out into the community, they did notsee and read thèse newspaper pub- 
lications. That thèse published statements were well calculated to préj- 
udice the jury against the plaintiffs and deprive them of a fair trial is a 
proposition so plain that it would be a sheer waste of tinie to discuss it. 
Good grôund, therefore, hère appears for setting aside the verdict. 

But it is strenuously urged on behalf of the government that counsel 
for plaintiffs "waived ail right to dbject to a verdict on account of thèse 
articles,- because thèy did not openly call the attention of the court to 
the sattie, enter their objection to further procceding with the trial, and 
except to an adverse ruling on the application." The fact, hovvever, is 
that, imiriédiately after the earliest of the newspaper articles appeared, 
the plaintiffs' counsel did make an application at chambers to the judge 
présiding at the trial for thé withdrawal of a juror, and the fc'ontinuance 
of the case until the next term, on the ground that a fair trial had be- 
come itnpossible by ïeason of said publications. This application was 
resisted by counsel for the government, and, for reasons which then 
seemed Kitisfaetory to the judge, was refused. What more, then, was 
iricumbent upon the plaintiffs? It is true that the articles which they 
brought to the attention of the judge were less objectionable than those 
which subsequently appeared, and to which particular référence has been 
made in this opinion. But we think the plaintiffs' counsel had done 
their whole duty in the premises, and were under no obligation to re- 
new their application to stop the trial. Under ail the oircumstances, a 
waiver cannot justly be imputed to the plaintiffs. For the reason we 
hâve discussed, the verdict must be set aside, and a new trial granted; 
and it is so ordered. 

Butler, District Judge, who, at the request of Judge Acheson, sat 
with hintj at the hearing of the «.iotion for a new trial, concurs in the 
opinion and order. 
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Seauan v. Slateb. 

(Ctreutt Court, S. D. Neto Tork. Jannary 88, 1891) 

l. OOFKTKR-ClAIM— WhBH MAJlîTAnfABLIS— ToBT AND COSTBACT. 

When an action, brought nnder the New York Code, sounda partir in eontraet 
and parti; in tort, a counter-claim may be malntained for a balance due under tha 
contractj and the fact that the évidence is directed mainljr to proof of the tort does 
not depnre the défendant of the benefit of tbe counter-olaim. 

Ik BHH^IKO^BbEAOH OP ChaBTBE-PARTT— CotrNTKE-Cl,AIH. 

In thiB action by a cbarterer for damages caused by the breach of a oharter-party, 
in that the vessel vras delayed by the def ectîTe condition of her machinery and tha 
négligence of the engineer, the charterer was entitled to recover extra expansés and 
probable profits lost by tne delay, and thé ownei: may set ofl against this sum an 
unpaid balance due for the nse of the TesseL 

8. Bame— Paktheks as Owwebs.' 

Where one member of a partnership which owns a vessel is alone ined for tha 
breach of a charter-party, he may counter-claiUi for the entire balance due under 
tiie eontraet for the use of the vessel. 

HopMns T. Lane, 87 N. Y. 601, distinguisbed. 

At Law. Action by Samuel H. Seaman against John W. Slater for 
damages for breach of a charter-party. For former report, see 18 Fed. 
Rep. 485. Now heard on motion for a new trial. Granted, 

John E. Parsom, for plaintiff. 

FranUin Barûett and Wm. G. WiUson, for défendant. 

Shipman, District Jndge. This is a motion by the plaîntiff for a new 
trial upon the ground of errors in the charge of the court, and that the ver- 
dict of the jury was against the évidence in the cause. This action waa 
brought to recover damages which the plaintiff, as surviving partner of 
Cromwell&Co., who werecbarterersof the steamer Hagar, had sustained^ 
either by the breach of the charter-party, arising from the unfit condition 
of the boiler, or by the négligence of the engineer, whereby the vessel Was 
injured, the voyage was delayed, extra expenses were caused to the char- 
terers, and consequential damages wére caused by their inability, incohi 
séquence of said delay, toobtain a retum cargo, which had been agreed 
to be furnished, and which was not fumished by reason of the non-ar^ 
rival of the vessel. The plaintiff also claimed to recover, and this claim 
was not denied upon the trial before me, $1,734.10, and the interest 
thereon ; that principal sum being the amount paid by the plaintiff's firm 
for the vessel's share of gênerai average. The charter-party provided 
that the owners were to receive $7,000 for the use of the vessel, and for 
each day's détention above seven days, through the fault of the charter- 
ers, the sum of $250 per day ; $3,000 of the $7,000 was paid. The de- 
fendant's answer contained a counter-claim for $4,000, and $1,250 for 
five days' détention in New Orléans. The substantial question of fact 
for the jury was the amount, if any, of consequential damages arising 
from the loss of retum freight. The jury reported that they could not 
agrée upon this point, but were urged by the court to come to an agree- 
ment, aùd returned a verdict fiom which it appeared that they fouud thé 
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sum of $1,787.20 as principal for loss of freight money upon the return 
voyage. 

The plaintiflPs motion for a new trial, upon the ground of verdict 
against evidepjBe, is based qpon the ajleged palpable disregard of the tes- 
titnony in regard to consequential damages. I am fully aware of the 
importance of trial by jury ander the fédéral System, af the weight which 
is properly attached to a finding by the jury, and that rjlére dissatisfao- 
tiononthe part of the court with the verdict does not justify the granting 
of a new trial. I am also aware that the question is not free from un- 
certainties, one of which arises from the length of time which hae elapsed 
since the transaction. But I ara convinced that justice requires that a 
new trial should be had. There are occasional mishaps which are inci- 
dent to the System of trial by jury. When one of those mishaps occurs, 
the stability of the System, and a due regard to its importance and dig- 
nity, require that the case should be submitted for renewed, thoughtful, 
and unprejudiced considération. With such considération, whatever the 
conclusion, the court will be content. 

The next ground for a new trial relates to exceptions to the charge of 
the court. This case has been tried twice in this court. Upon the first 
trial Judge Wallace was of opinion that there was not évidence sufiS- 
cient to justify a recovery by the plaintiff for the loss of the prospective 
profits of the return trip, and hekî that the plaintifî's recovery must be 
ïimited to the extra expenses incurred by reason of the détention and 
delay. The plaintiff thereupon elected to abandon the cause of action 
arising from breach of contract, and put his case to the jury upon the 
question of négligence. Upon the plaintiff's motion for new trial, the 
court was of opinion that the question of the loss of prospective profits 
should hâve been submitted to the jury, and directed a new trial. Upon 
the second trial there was no élection to withdraw or abandon the cause 
of action founded upon contract. The case stood as presented in the 
complaint, wherein a double cause of action was alleged. No demurrer 
was pleaded, and the défendant interposed his connter-claim for the un- 
paid charter money, and an allowance for détention, which was proper, 
inasmuch as the action did not sound wbolly in tort. If the action had 
been purely in tort, the construction of the New York statute is that "a 
counter-elaim founded upon contract could not properly hère bave been 
allowed." People v. Dennimi, 84 N. Y. 272; Smiihv. Hall, 67 N. Y. 48. 
It is not claimed that in an action for breach of contract, which is in 
afiSrmance of the contract, the unpaid amount due to the défendant may 
not be the subject of a counter-claira, but it is said that this action was, 
in substance, in tort. It is true that the testimony showed that the in- 
jury to the veasel happened through the négligence of the engineer; but 
it cannot be that the défendant'» right to a counter-claim, which exists 
upon the pleadings, can be taken away by the manner in which the case 
is presented in the testimony. 

The plaintiff, upon the trial, acquiesced that if he were to be allowed 
to recover, as one item of his damages, his prospective profits, it would 
be necessary that in fixing their probable amount the jury should be al- 
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lowed to offset against the probable gross receîpts the probable gross ex- 
penses, viz., the unpaid charter tiioney, and possibly sôme allowance 
for détention, but he objects to the charge that the sum of $4,000 and 
interest thereon were to be deducted from the total amount of damages 
and the $1,734.10 and interest thereon. In the majority of cases the 
plaintiff sues for the unpaid contract price, and the question of damages 
for breach of contract is presented by the défendant in défense, but the 
parties need not necessarily be arranged in this way. Warfidd v. Booth, 
33 Md. 63. When the damages to which a person bas been subjected 
by the inability of the contractor to comply with bis warranty or his 
contract are believed to be in excess of the money due on the face of 
the contract, the injnred party can stop paying, and sue for the breach 
of contract. MovMon v. McOwm, 103 Mass. 587, 594. And in such 
case the défendant can show, by set-off or by counter-claim, the unpaid 
value of his services or work. The object of the statutory System of 
set-off or counter-claim is to avoid circuity of action; but the principles 
upon which the resuit is reached, whether in favor of the plaintitf or de- 
fendant, do not differ materially from those which were recognized when 
each contracting party brought his action. 

In Massachusetts the two cross-actions were wont to be tried together; 
and when there were two such actions, "onefor the price of prop- 
erty sold, and the other for fraud in the vendor," it was held that the 
proper course was for the jury, "if they find the fraud, and that the 
damages equaled or exceeded the purchase money," to "render a ver- 
dict for the défendant in the first action, and for the plaintiff in the sec- 
ond action, for the excess of such damages, if any, over the purchase 
money. If the damage is less than the price sued for, it should go in 
réduction of the priçe in the first action, and the verdict should be for 
the défendant in the second action." Cook v. CaMner, 9 Cush. 266. 
The rule was the same when the alleged damages were for defective 
work. Moultonv. McChoen, 108 Mass. 590. Where the plaintiff sues for 
damages arising from breach of the contract, and the défendant bas 
not been paid the contract price, and, by the verdict, the plaintiff has 
been compensated for the damages arising from the breach of the con- 
tract, it is proper that the défendant should be allowed the unpaid value 
of his services or work, and, in detennining the amount due to the con- 
tracter, the contract is to be foUowed so far as may be, {Dermottv. Jones, 
2 Wall. 1;) and, "so far as the work was done under the contract, the 
priées specified in it are, as a gênerai rule, to be taken as the best évi- 
dence of the value of the work," {Koon v. Greewnan, 7 Wend. 121.) 
In this case the jury were instructed to find and allow the plaintiff his 
extra expenses resulting from the delay, and his prospective profits 
and the money paid for the benefit of the vessel; in other words, to 
place the plaintiff in the position in which he woQld bave been had no 
calamity happened, and had his voyage been a prospérons one. When 
this had been done, the amount which was due to the défendant fdr the 
use of the vessel, according to the charter-party, which, in this case, 
was the trùei measure of the defendant's demand, was properly deducted 



40 lETEHAL BEPORTEB , Vol. 49. 

from the stim due td thç plaintifF. The cases cited supra support the 
charge. Warfidd' v.i Bwifv, ZB Md. 6B. 

The plàintiff says that the sums named in the counter-claim did not 
belong to the défendant, but to ail the owners of the Hagar, and that 
the défendant alone conld not set up a coUnter-claim. When one of the 
owners or partners is sued for the entire amount of damages, resulting 
from iàe breach of the charter-party, and is to be compelled to pay the 
entire sum, I thihk that he can set off the amount due upon the charter- 
party. If he couid not, great injustice might be done. The case of 
JSoplanav.Lane, 87: N. Y. 501, which was cited by the plàintiff, resta 
QpoQ & différent state of £acts. A new trial is granted. 



Mayob, Etc., ov City of New Orléans r. United States ex rd, 

Stewart. 

IClrewU Court of AppeaU, Fifth Circuit. Deoember 7, 189L) 

L MiKD^UUS TO MtTKIOIPAI, BOAED— RbS ADJODIOATA. 

On an application for a writ of tnandamus tocompel the cltyof New Orléans to 
pay a jnâgment regularly obtained against it, such juâgment is conclusire as to 
the city's Uability, and no défense can be made on the ground that the debt was not 
paid ont of the revenues of the year for whicû it was contraoted, in àccordance 
with Acts La. 1877, (Ex. Sess.) No. 80, p. 47, providing that no municipal corpora^ 
tipn shall expend ^ny money in any year in excess of the actual revenue for that 
yéar, and that thé revenue for each year shaU be devoted to the expendltures 
thereof. TT. S. v. New Orléans, 98 U. & 395, f oUowed. 

t. Samb-^Powers dp Council-tTaxatiok» 

The législature having declared that a 10-mill tax is sufacient to provide for the 
city's ùùbonded expendltures, It is aot withiu the discrétion of the council to ex- 
haustif entire revenue with one class of disbursements, and leayeothers to ac- 
cumulate; and a writ of maiidamus will issue to compel it to pay a valid judgment 
agaiiist the oity, either out of surplus revenues for the ourrent year, or, if there is 
no available Bai;plus, to inolude it in the budget for the ensuing year. 

t. Same. , 

AcialnitbBtthe cityisnotbounâ to pay the Judgment out of the revenues for 
thecurrettt year, beoause the vrhole thereof was neoessary for ordinary expenses, 
is wlthoMt inerit when it appears that $30,000 of such revenues was expended for a, 
drainage niacliine, which ia a permanent improvëment, and that the surplus was 
pver 1359,000, a large portion 01 Whioh remaii;ed unezpended. 

é> Same— £29;B:sn or Bemedt. 

The fact thât otlîer judgments besides the relator's bave heen recorded under the 
act of 1877 does not require that the writ of mancUimus applied for by him shall 
direct ail the judgments to be paid in their proper order, sinoe the court will not 
undertake to enf orce the rights of pérsons who do not invoke its aid. 

Error to the Circuit Court for the Eastem District of Louisiana. Af- 
firuled. 

STATEMKNT BY LOCKE, DISTRICT JUDQE. 

This was a pétition by C. H. Stewart, the relator, filed December 
31, 1890, ittthe circuit court of the United States for the district of Lou- 
isiana, for a,;Writ of mandamus to compel the mayor and council of the 
citypfNeTf, Orléans to put upon the budget. and appropriate money for 
the paymentofta judgment l'or $2,484.92, which had beea reçovered 
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agàinst the city of New Orléans in said circuit court in June, 1888, and 
filed and registered in the office of the comptroller of the city of New 
Orléans, for payaient, according to the provisions of the act of March 
17, 1870, being Act .No. 5, session of 1870. The writ was granted, 
and from this judgment the case is brought to this court. 

The original pétition in the suit in which the judgment was obtained 
shows that the suit was founded upon certificates issued by the city of 
New Orleàiis for services rendered that city, namely, street wages, dur- 
ing the year 1882, and allèges that they were made payable out of the 
revenues of said year, but that the city of New Orléans misappropriated 
the fundâ which were so set apart, and destroyed the restriction hith- 
erto existing. The record does not show any traverse or plea to said 
original pétition, but the case went to trial by the court, the parties in 
the cause having waived a jury trial, and, the cause having been sub- 
mitted upon the issues of fact as well as law, a final judgment was ren- 
dered thereoni which was made gênerai and unrèstrieted. In the re- 
turn to the alternative writ of mandamw, the judgment was admitted, 
but it was urged in défense that it was not a liability of the kind con- 
templated by the act of 1870;* that by Act No. 30 of 1877 the obliga- 
tions contracted during any particular year are confined to the revenues 
of that year; that unless sùch revenues pay the claims, it is Hot an in- 
debtedness of the corporation, and consequently not a liability of the 
city; and that no liability can be budgeted for out of the regular revenue 
constituting the alimony of the city, unless there is more thereof than 
is necessary to carry on the government satisfactorily, and provide for 
the péace, happiness, health, and comfort of its inhabitants. 

Franm B. Lee, for plaintiffs in error. 

Cbm. Louque, for the relater. 

Before Locke and Bruce, District Judges. ' 

Locke, District Judge, (pfter stating thefacts as àbove.') The question as 
to Whether the debt for the collection of which a mandamus was prayèd 
was a liability of the city of New Orléans or not bas been determined by 
the judgment. If there could bave been any défense made to the action 
on account of the debt having been contracted for the purposes of the year 
1882, and not paid from the revenues of that year, and therefore involv- 
ing the accumulation of an indebtedness suclî as was prohibited by the 
act of 1877, it should hâve been made at the trial of the cause in the 
court below. In U. S. v. Neio Orléans, 98 U. S. 395, the court says: 

"In the présent case the indebtedness of the city of New Orléans is conclu- 
sively estâhlished by the judgments recovered. ïhe validity of the bonds 

1 Acts La. 1870, No. 5, abollshed tho writ of fleri faclas, as agalnst the city of New 
Orléans, and substituted therefor the registration of the judgment with the comptroller 
of the city, and payment by appropriation by the common council In the order of regis- 
tration. Section 1 taises from the creditors the right to resort to mandamus upon the 
fiscal ofQcers of the city before judgment. Section g prohibits the issuance of exécu- 
tions (writs of fierl fadas) to enforce the payment of any final judgment against the 
city, "oondemning said corporation to pay any sum of money, "and provides for their 
registration. Section 3 provides for the payment et judgments against the city which 
are "flnal snd executoiy. " 
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upon which they were rendered ia not now open to question. Nor is the pay- 
ijientpf the judgments restricted to any species of propertyor revenues, or 
subject to any conditions. The indebtedness is absolute. If there were any 
question originally as to a limitation of the means by which the bonds were 
to be paid, it is eut off from considération now by the judgments. If a lim- 
itation existed, it should hâve beeu insisted upon wben tbe suits on the bonds 
were pending. and continued in the judgments. The fact tbat none is tiius 
continaed is conclusive on this application that none existed." 

Also, Ndson v. Police Jury St. Martin'a Parish, 111 U. S. 716, 4 Sup. 
et. Bep. 648. 

But it is urged that, although tfais may be a judgment absolute, yet 
it may be sufficiently examined, for the purpose of ascertaining if it is 
such a liability as was entitled to registration under the act of 1870. If 
we yield to tbe arguments of counsel so urgently tuade^ aùd go back of 
tiie judgment for that purpose oDly,;we find that Ihe cause of action was 
on contrâot for services and supplieis for the year 1882 j and that the orig- 
inal pétition allèges fhatthe fonds of that year were misappropriated by 
the city of New Orleains. Upon thèse allégations tbe case was tried, and 
an absolute judgment given. 

The allégations of the pétition upon which the judgment was based , in 
the absence of any further record, are sufficient to show the nature and 
character of the debt, and the reason why it was not paid from the reve- 
nues of that year. There is nothing to show that any provision of the act 
of 1877 was violated, that any money was appropriatôd for the year 1882 
in excess of its revenues, nor that any warrant or évidence of indebted- 
ness was issued, exoept against money actually in the treasury. It cer- 
tainly cannot be contended that the aCt of 1877 was intended to invali- 
date a debt which was just and légal wben incurred, on account of a 
misappropriation of funds from which it should hâve been pàid. The 
reason why the judgment was not raade payable from the revenues of 
the year 1882 is plainly apparent from the allégations of the record that 
those funds had already been misappropriated. But we consider that 
the jiidgment bas determîned ail those questions, and must be accepted 
as final and conclusive. : s , 

In every act in which the budgëting or estimating; for the amount of 
revenue cequired for the einsujng year has been considered, it bas been 
expressly stated,! in terms, that the liabilities should be ipcluded in the 
estimâtes. That the policy of législation and will ofthe legislators is 
againstpermittinganincreaseofindebtedness, from which somuch finan- 
cial trouble has come in tb59 past, is distinctly shown. ; If the liabilities 
of one year'a wnpaid bills can be ignored, so can those of apother, until 
the accumulation of a floating indebtedness cornes to be regard ed as a 
matter of no importance. In order to prevent this, it appears that the 
duty of municipal oflBcers bas beén made plain and distinct in this re- 
spect. , It has l?een repeatedly established, by aliheof décisions, bothin 
the suprême court of the United States àud of this state, that it is the 
duty of the common coiiiîCil of the pity to budget, provide for, and pay 
itâ liabilities. Whereit has been found that there had been a more ex- 
tended power of taxation at the tîmë ùt the contract upon which the in 



HAYOB, ETC., OF CITY OF NEW ORLEANS V. UNITED STATES. 43 

debtedness was. fouaded, it bas been ordered that that be resorted to; 
and, where it bas beeil considered tbat the revenues of the city were 
only Sufficientfor the alimony, or, in other words, the running expenses, 
of the city for the then présent year, resort bas been had to future 
budgets, and the writ issued accordingly. But in no case has it been 
declàred that it is within thô discrétion of the city government to pay or 
to refuse to pay its liabilities, and permit the accumulation of the same. 

We most cheerfuUy accept the principle that in ail matters of state 
and municipal law, the construction of the suprême court of the state 
must control, but we fail tO find therein such construction or principle 
established. In State v. Mayor, 30 La. Ann. 129, a case in which the 
question was fairly presented, demanding a positive answer, wbether or 
not il was the duty of the city government to provide in the yearly 
budget out of the funds to arise from the gênerai tax means for paying 
judgments against the city, and whether a writ of mandamm would issue 
îbr the purpose of compelling a performance of this duty, the question 
was answered in the affirmative. In the case of Moore v. City qf New Or- 
léans, 32 La. Ann. 726, it does not appear by the statement of the case 
and questions under considération, as found in the opinion of the court, 
that such question was involved in the détermination of the case; nev- 
ertheless, the writ was issued to compel the performance of what the 
court tenned a ministériel duty in levying and applying the tax. 
The same may be said in the case of Saloy v. (Xty of New Ch-leam, 33 
La. Ann. 79. This question does not appear to hâve been involved in 
the détermination of the case at issue. In no case has an applicant for 
a writ of mandamus to compel a performance of the duty of providing 
for the liabilities of the city been refused, but in numerous cases has it 
been grànted. The législature has declàred a 10-œill tax to be sufficient 
to provide for the city'S unbonded expenditures and liabilities, and it is 
not within the discrétion of the council to exhaust the entire revenue 
with one class of disbursements, and leave the other to accumulate. In 
truth, it seems to be the plainly expressed intention of both législative 
and judicial branches of the government to protect the city of New Or- 
léans from the shoals and quicksands of financial embarrassment on ac- 
count of any further acôumulatibn of unfuhded indebtedness. 

In this case it is claimed that the entire revenues of the city hâve been 
appropriated and are necessary for alimony, — the running expenses, — 
necessary for nourishing, protecting, and preserviiig the peace and wel- 
fare of the city. This is iiot conceded by relater, but it is contended 
that several items of appropriations are for permanent improvements, 
which should not be pàidfrom the four-filths of the revenues which are 
set apart for the pul-poses of providing Ibr the liabilities and ordînary 
expenses. It is not within thé province of a court to interfère with the 
distribiition of the revenues ot a city wherj the plain duties of iis offi- 
cers are, performed. Nor do we assume to be vested with the power to 
framë « budget for the city of New Orléans, but we do consider that 
wèare yested with the power to examine such budget, when made, and 
t« deteniiide therefrom the coinpliauce or Uon-compliance with a plain 
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and positive duty, when it is based upon an allégation of însufEcient 
revenues, and an exhibit presented to substantiate such allégation. 

By an actof the législature, No. 109 of 1886, it is provided that 20 per 
cent, of the revenues shall be reserved for the purposes of permanent pub- 
lic improvements. This would necessarily imply that the other four-fifths 
were to be devoted entirely to the budget of liabilities and expenditures. 
Permanent public improvements could not, even in the absence of such 
législation, be considered and deemed the necessary alimony of the city 
under any proper construction of that word, and tins conclusion simply 
déclares this -well-established principle. Upon an examination of a copy 
of thp bïidget of 1891, an exhibit filed with respondent's answer, to jus- 
tify the allégation that the entire revenues are necessary for the alimony 
of the city, we find in item 41 an appropriation of the amount of $20,- 
000 for a purpose, of which thejrespondents in their answer say: "It 
is eqpaîly clear that a drainage machine is a permanent public improve- 
iQçnt.'':, Açcepting respondent's own représentation of. the character of 
this appropriation, it would certainly appear to be improperly taken 
fron; the îjmpunt claimedi to be so necessary for the alimony of the city. 
We say.nothing of several other items of appropriations which bave 
been objected to by relator,,and only accept respondent's déclaration of 
the character of the item mentioned. Ail of thèse are doubtless proper 
and juçt, but, when they are offered as an excuse for the non-payment 
of an^mpunt incurred for the necessary alimony of the city in a past 
year, it , seems that they should be paid from the reserve set apart for 
that purpQse. To show that such appropriation from such portion of 
the revenue was not absolutely necessary, we can but refer to the ex- 
hibit of the reserve fund. This fund amounted, it appears by ordi- 
n9.nce :4987, to $362,060.24. Of this amount but $165,000 was ap- 
propriated, leaving a large proportion of the réserve revenues undisposed 
of., We inake no comment upon this further than to niention it in an- 
swer to the plea of insufRcient revenues and inability to pay declared 
liabilities, . 

We fail to find in the answer of respondents and the ^xhibit of the 
budget oif 1891 such évidence of the necessity for the entire revenue of 
the city for the purpose of its alimony îis would justify th|B neglect of a 
performance of a plain and declared duty. 

But one point remains, and that is that relator, if entifled to the writ, 
is only entitled to it to pay the entire list of judgments recorded under 
the act of 1877, and that his judgment be paid only in order of recorda- 
tion. To this it is only necessary to say, as the suprême court of the 
State haye said in State v. City of New Orléans, 87 La. Ann. 18: 

"We aye jipt called upon to consider thexights of other judgment créditera 
whose jndgments rank thatof relators in order of registry. ïhe record doea 
not àd vise uS whether their jùdgmlents are based on contract?, or wbether they 
rest upàh èiiuses of action arising priôr to the constitution»! amendaient of 
1674. It may be that noneof tbem can compete with relalors in the relief 
sought; but at ail events, the unexbausted powers of taxation are ample to 
Bftisfy ail; and if tbey are entitled to like rights with relators, and baye ueg- 
lécted to exercise tbem, there is no reasou why relators should suffer." 
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We find, therefore, no error in the action of th© court below, and the 
judgment for a peremptory writ of mandamti» mnat be aflBrmed, with 
costs; but so much time bas been occupied by the delays of thia case 
that the budget of 1891 may no longer be available, and it is ordered 
tbat this case be remandëd to the court below, with instructions that a 
peremptory writ ofmandamus issue, commanding the respondents herein 
to appropriate and pay from any appropriation of 1891, of which there 
is any surplus remaining in the treasury after ail liabilities and expend- 
itures hâve been paid, as contemplated in section 5 of Act No. 38 of 
1879, a sum sulScient to pay said judgment and interest and costs in the 
court below and herein; and, if no such sum remains of any appropri- 
atibh of the said budget of 1891, after ail such liabilities and expenses 
haVe been paid, tô proceed at their first regular meeting after service of 
said writ to budget and appropriate in the estimate and appropriations 
for the year 1892 such sum, as aforesaid; and itis so ordered. 

Pabdee, Circuit Judge, did not participate in the hearing or determi- 
Dation of this case. 

Bruce, District Judge. I concur in the conclusion and judgment of 
ïny Brdther Locke in this case. It is my opinion that it was the duty 
of the commun council of the city to put the relator's judgment upcm 
the budget for the year 1891; that it was an act ministerial in its cbar- 
actér, and mandatory, under the provisions of the act of Ex. Sesâ. 1870; 
that it was not within the discrétion of the common council to postponè 
the relator's judgment upon the ground that ail the revenues of the city 
for the year 1891 are required to provide for what is called the alimony 
of the city, or on any other ground, and that the décisions of the suprême 
court of the state cannot be held, upon a fair considération, to hâve settled 
the law in Louisiana otherwise. 



FmsT Na*. Bank OF Clarion, Pa., r.HAMOR. 
(Otnswtt Court of AppecU», Nintk Œreu/tt. Jaxmxcj 25, 189a.) 

DxraoT o> Fautibs— Flba. ik Abatsmbkt. 

The Don-jolnder of a co-debtor in a contract or judgment oan only be takeU ad- 
▼antage oi wheresuch omission âoes not appear on the face of the complaint, by a 
plea in abatement, and a défendant who fails to so plead is deemed to hare waived 
the objection: 

{.Sullohu» bu the CovrU') 

Error to the Circuit Court of the United States for the District of 
Washington. 

At Law. Action by the First National Bank of Clarion, Pa., against 
0eorge D. Hamor on jndgments obtained in Pennsylvania. From a 
Judgment for. défendant, plaintiit brought error. Beversed. 
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TF, 0. iÇAftjjjstein, for plaîutiff in error. 

Befora;DtiA,DY, Hawley, and MoEEOW, District Judges. 

Peady, District Judge. The plaintiff in error brought an action at 
laT^against the défendant in error on tiiree several judgments given on 
warrants of attorney in Clarion coanty, state of Pennsylvania, against the 
défendant tod one E. Kuntz, for the sum, in the aggregate, of $6,374.45, 
with inteyeet from dates in 1888 at the rat? of 6 per centum. 

The action waa brought against Hamor alone, and the complaint states 
that the judgments were giyen against him, without mention of Kuntz. 

The deléndant answered, denying knowîedge or information of the 
matter alleged sufficient to iorm a belief, and also made a deiense to the 
effect that be was not a résident of the state of Pennsylvania at the date 
of the judgments, but of Washington, and , that no proeess was ever 
served on him in the actions in which said judgments were given, nor 
did he appear therein, and that the appearance of any attorney for him 
was unftuthorized. 

The défense was contradicted by a reply, and the case was tried by 
the court without a jury. 

To support bis case the plaintiff offered in évidence duly-certified 
transcripts of the several judgments sued on, from which it appeared 
that they were given against Kuntz, aa well as the défendant. 

Objection was made to their admission, on the ground of variance be- 
tween them and.the complaint because pf the non-joinder of Kuntz, 
The objection was sustained, and the défendant had judgmenl. 

Varions other rulings and proceedings appear in.the record which hâve 
nothing to do with the merits of the case, or are not reviewable hère. 
For instance, tbere was a motion for a new trial, which was denied. Now,^ 
the granting' or denying a motion for a new trial rests, in the national 
courts, as at common law, in the discrétion of the judge. . 

But it is clear that the learned judge of the court below erred in re- 
fusing to admit the transcrij)ts in évidence on the ground of variance. 
They were undoubtedly admissible in support of the complaint, and fully 
proved the plaintiff 's case. 

It was lojjg eitlôe settiéd at common law that one of several joint 
debtors on a contract or judgment may be sued alone, as upon a sole in- 
debtednessi ftnd, nnless thenott-joinder of his co-debtor is taken advan- 
tage of by a plea in abatement, it is waived. Cocks v. Brewer, 11 Mees. 
<fe.W, 51; Ç%:toj,v. i/op«, 1|^ Barb. 180; t Chit. Pl.'48. , 

The cotlesofîiîiodern procédure bave given this rule the force of stat- 
utè. Tha'féf 'Washington {Jrèvîdës, (semïonl89:) "Thé défendant may 
demur to the complaint when it shall appear upon ,the: face therqofj 
either * * * (4) that there is a delect of parties plaintiff or de- 
fendant^"' i".') -h-- 1 K'/Jc'" , .,;■■ ■;■ ■ 

This defect (the non-joinder of Kuntz) did not appear on the face of 
thecomplàînti and the Oase is providéd for in section 191', which reads: 
"Wfa^iri any of the matters mentioned in section 189 do not appear npoa 
the face of tbe<:oomp]aint,'tbe objection' May be taken by ans wer." 
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Tbis answer is à snbsfitute for the common-lsw {deà in abatement, and 
only dififers from it in nainé. 

Section 193 provides: "If ho objection be taken by either démarrer 
or answer, the défendant sball be deemed to bave waived the same, ex- 
■ceptiagt" etc., not indading defects of parties. Lee v. WUkes, 27 How. 
Pr; 836; ParmcA T. Jean, 48' Cal. 364. 

The judgment is levetséd, and the case is remauded for a new trial. 



Campbell v. Silvkb Bow Babdi JJbmsa Co. 

(OtMMtt Covrt^of .^pp^l«, ifinth Cinmit. Jwuaiy 35, 189L) 

AOnOir TO RbCOTBB PoggBSMOir OF RbAL Ï^OPKBTT. ■ 

By the law of Oregon, wbich is in force in Alaska, a person in possession majr 
maintain an action to recover possession of real property from whicb be lias been 
ouBted by a mère intruder. ,_ 
{Syllalms bu the Court.) 

Error to the District Court of the XJïûted States for the District of 
Alaska. 

At LajW>' ' ^tion of «gectment by Archibald Campbell against the 
Silver Bow Basin Mining Company. From a judgment sustaining de- 
fenda^tfa ^çnj^urrer to plaintifTs cotnplaintî plaintiff ' brooght error. Sè- 
versed.'v .. 

Ç. 8. Jphpaqn and Joh^ 0. Hdd, ( W, 3. Wood, of counsel,) for plain- 
tiff in errpr. 

Befqrè Deady, Hawlby, and Môbrow, District Judges. 



Deady, District Judge. Tbis action is brought to recover the pos- 
session pf a dump claim for mill tailings, sitnajie in Çi^rris mining dis- 
trict, in the district of Alaska. 

It is alleged, in the amended complaint, that the claim does not con- 
tain five aicrés, aûd ié&t n6 value, either as agri^Ultural orïûineral lànd; 
-that tliè plaintiff is the owner in fée of the mining claim known as the 
"Fuller First Lode," situate in Silver Bow basiû, iii the district afore- 
Baid, which is very valûable for the gdld it contains; that the plaintiflf, 
for thé purpose of rainiûg saîd Iode, has built a q'^àrti-miU, and locâted 
and appropriated said dump daim, which is about 1,150 feet south 'ôf 
said quartz-mill, and worth more than $5,000, and is essential to the 
propër working of said Iode; ttiat while the plaintiff was so possessed 
and entitied to the possession of said dump claim the défendant enterèd 
upon the same, and ousted plaintiff therefrom, and still wrongfùlly 
with'hddsthè possession thereof from the plaintiff. 

Theïe was a demurrer to the complaint, which was sustained by th'e 
^sourt. ! Theôa6ei8''hêré on error, for review of the décision on the de- 
murïet. Thère is iid opinion Of the court belôw in the récoird, nàth 
ithereany'teriief or appearance^f counsel for the defendailt, 'i 
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: , Iîp,Q«ïtbie5fect8(8tated in the complaint, and admîtted by the demtirrer, 
the plaintiff is entitled to recover. He appears to hâve had, at least, 
' possession oljtbexdaim, and tbe défendant ousted him without a shadow 
of right, «nd ia. in fact, a nakeditrespasser. 

Thô laws of, tbe state of Oregpngovem this procédure, (23 St. p. 25,) 
and by them any "person who bas a légal estate in real property, and a 
prJBSent rigbt to the possession tber«of, mayrecpver sucb possession, with 
damages for with holding the same, by an action at law." Hill's Comp. 
1887, § 316. 

In Wibxm v. Mm, 14 Sawy. 38, 38 Fed. Rep. 789, it was held, in 
the United States circuit court for the district of Oregon, that a person 
in the possession of real property mîght miântain this aétion to recover 
the same against a mère intruder or wrong-doer. 

The jûdgmeht ttf the court bélow is revérsed, and tJie cause 18 r^ 
mauded foi further proceedings in accordance with this opinion. 
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{Cireuit Court of Appeau, Eighth Ci/reult. January 9ft, 1893.) 

L JËâbi^m CoBFCs— S0BSTITCTB roB Wbit ov Ebbob. 

A wrtt of hàbeas corpus caniiot bô tiSed as a mère substltnte for a Wrlt of orror, 

but wiU only be issued if applied for to relieve from imprisonment under the order 

, . qr sentence of «orne inferior fédéral court, wheu such court bas acted without ju- 

rtsdlction, or bas excéeded its jut'iddi'ction, and Its order iâ for that reason void. 
9. Spibitcous Liqooes— Introduction into Indian Cotjntbt— Information. 

An information lodged witb a United States commission^r oharged the aooused 
with "introducing ten gallons of béer into the Indian countiy^ the same being thés 
an4 there spirituous liquor, in violation of section 2189, Rev. St. U. S. " Held, that 
' : introducisg spirituous liquor izLto the Indian country was au offensé under seétion 
S189 ; that the çommissipnsr had jurisdiction of such offenses, and tbe power to de- 
fonnine if béer was a spirituous îiquoi' ; and that bis décision on that question could 
not be reviewed on a writ of Tuibeas corpus. 

Appeal from the Uniteid States Court in the Indian Territoiy. 

Application by Silas J. Boyd .for a writ of habeaa oorpia. The writ 
was denied, and he appeals.. Affirmed. 

; W- B. Johnson and C. B. Stuart, for appellant. 
, Before CaldweiLL, Circuit Judge, and Shibas and Thayer, District 
judges. 

Thayer, District Judge. This îs an appeal from an order of the United 
StatePjCRurt in the Indian Territory, denying an application for a writ of 
habeascorpug. An information appears to hâve been lodged with a United 
States oommissioner' in the Indian Territory,which was intended to charge 
the appellant with the commission of an ofifense under section 2139, Rev. 
iSt. tl. §.. The commissioner issued a warrant, aDd,,after an arrest and 
hea^ng in due form, committed the accused in defavilt of bail for trial 
before the United States court in the Indian Territory, Thereupon the 

Albert Rennto. 
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appellant applied for a writ of habeaa corpus, which waâ refused, and the 
présent appeal was taken. 

The pétition for the writ had annexed to it a full transcript of ail the 
proceedings before the commissioner, and the same bas been incorpo- 
rated into the record. From such transcript it appears that the appel- 
lant was charged in the information lodged with the commissioner with 
having "introduced ten gallons of béer into the Indian country, the same 
being then and there spirituous liquor, in violation of section 2139 of 
the Revised Statutes of the United States, and against its peace and dig- 
nity." It was claimed by appellant in the lower court, and the same 
contention is made hère, that the afïidavit or information did not charge 
an oSierise'sigainst the laws of the United States, because béer is not a 
"spirituous liquor;^* that the commissioner accordingly actéd without 
aùthority, aiid that the order committing the appellant in default of bail 
was and is unlawful and void. We are of the opinion that the lower; 
court 'prôpei-ly refused to grant a writ of habeas corpus. The information, 
as we. construe it, in effect charged the accused with "introducitig spir- 
ituous liquors into the Indian country," which is an oflFense under sec- 
tion 2139, supra, in that it alleged that the béer introduced was "spirit- 
uous liquor." It was the duty of the commissioner to hear and déter- 
mine the issue thus tendèred, and to hear and détermine it like any 
other question of law or fact that might arise in the course of the trial. 
It was as much within his jurisdiction to décide whether the liquor in 
question was "spirituous" as it was to détermine whether a liquor of any 
kind had been introduced into the territory by the accused, if that fact 
had been denied and put in issue. According to our view, the informa- 
tion charged an offense under the laws of the United States. The com- 
missioner had authority to comniit persons charged with such ofienses, 
and, as the record shows, he had acquired full jurisdiction of the person 
of the accused. Under thèse circumstances, the order of commitment 
was not void; and, such being the case, a writ of habeas corpus will not 
lie, no matter how erroneous the order may hâve been. The writ cannot 
be used as a mère substitute for a writ of error, to reverse an erroneous 
judgment, but will only be issued (if applied for to relieve from impris- 
onment under the order or sentence of some inferior fédéral court) when 
it is shown that such inferior tribunal bas acted without jurisdiction, or 
bas exceeded its jurisdiction, and that its order was and is, for that rea- 
son, void. This doctrine is fundamental, and bas often been stated and 
applied. Ex parte Parles, 93 U. S. 18; Ex parte Bigelaw, 113 U. S. 828, 5 
Sup. et. Rep. 542; Ex parte Yarhrough, 110 U. S. 651, 4 Sup. Ct. Rep. 
152; Ex parte Ulrich, 43 Fed. Rep. 663. In Ex parte Biyelow, supra, it 
was held that a district court bas jurisdiction to détermine in the first 
instance whether a particuiar act set oui and described in an indictment 
as a crime undér the laws of the United States is or is not a crime; and 
that the suprême court would not, under a writ of habeas corpus, review 
the décision of the lower court on that point, although no writ of error 
could be sued out to reverse the judgment This décision illustrâtes 
v.49F.no.l — 4 
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tlïe sdej)© atïd Strîngency of the role to which we haye referred. With- 
eut pursuing the subject further, it will suffice tosay that the order re- 
fnsing the writ was clearly right, and is hereby affirmed. 



United Stàïesd. FowEES.* 

■'■ (DUtrict Court, S. D. Ptnnéylvania, Jaaaixrj K, 1S93.) 

1. CaiMiNiT, Law— Remotai ov FBiBomsB sro, Anotheb Distmct— EviBBNcaj. 

I Syidenca wbich doet'not form the sùbject-matter of 9 défense, but merely tends 
to show that the Indictmeht had beeft ii-regularly found, 6r that the offense obarg^ed 
conil<) hftt bave been coiQmitted by tbe prisoner, wUl be heard in hls behalf in pio- 
,çeed}i»s for Warrant pf temoval, undér Rev. St. S 1014. 

S. ^ÀMJI^'SielCHAItOE Oir JSABBAS COBFC8. 

' <Where a prlsoner basbeen arrested on a warrant foun^ed on an indlctmentfonnd 
by a fêlerai grand jui^lof a district in which he did sot réside and was not found, 
Whi<ib prësumably had not been instniÉted by the court as to thé c<)nstituent8 of the 
orinkfi'^arged, and whenitbere had been no preyioifs arrest^ hearlng, or binding 
OTçr, tb^ court of the district in which tbe arrest ia made wiU disoharge the pria- 
oner oti habeas corpus. 

HahéàJs Gorpua by Frank W. Fowkes, relator, and môtîon tb court for 
warrant bf'temoval, under section 1014, Rev. Sti, çommissioner's rèturn 
93, ol* 1891, of a prîsonéi' committed bya coinmissioher on a warrant issued 
under aiiindictment found by the fêlerai grand jury of the eastern divis- 
ion of the eastern district of Missouri, for offenSè âgainst the Interstate 
commètçë' àct, (Act Corig. Feb. 4, 1887,) as aménded March 2, 1889. 

The indictment charged that the Wâbash, the New York, Chicago à 
St. LoÙis^ the Central of New Jersey, the Philadélphia & Reading, and 
the Delatvarè, Lackawaniia & Westërii Railroads, each being a corpora- 
tion, à 'èoiidînon carrier, ànd engaged in the trarisportation of property 
wholiybyrailroad, under an âgrèèmetit operated a continùous line from 
East St.' XiOUiB to Philadélphia; that they had established a joint tarifl 
of ratés for contînuorls carriage, and filed a copy thereof with the inter- 
statë cpûimércè commission, lor locomotive brakes,of 38} cents percwt,; 
and that certain namèdi)ersohs, acting for théSëveral railroads, — among 
them, said Frank W. FoWkes, for the Philadélphia & Reading Railroad, 
— willfuUy charged, etc., àrtd caufed to be chargéd, etc., a less compen- 
sation ihan the joint tarifif rates (31i cents percwt.) to the American 
Braké Company for carrying locomotive brakes ffom East St. Louis to 
Philadélphia over thdr ^ailroads. The second count of the indictment 
charged that said charge of less than taxifif rates was willfuUy permitted, 
by mèstns of a rebate alldwed by said officiais; The indictment had 
beeh'fdund merely on présentation by district attorney, and without ar- 
rest or binding oVer. The prisohét was allowed to testify, and deposed 
that he was never in thestàte of Missouri; that his business was only to 

•Reported by Mark WUks Collêtj Esq., Of the PhUadelphia bar. 
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adjust claîma forovercharges; that he had ::no authority to make rates; 
but acknowledged that claims for overcharges of freight would come be- 
fore him, and that he would sign vouchers for rebates for overcharges, 
but stated he had no memory of the traftsaction charged. Further tes- 
timony of the prisoner and another developed that the prisoner had no 
authority to allow any drawback which would make the freight less than 
the through tariflf rates, though he could sign a "voucher," which would 
bind his railroad for the repayaient of excessive rates, which was done 
by signing a "line voucher," which was signed in tum by an officiai of 
each road forming the through line, aud authorized the initial road to 
repay the shippér the excess, chargiog each of the other roads with ita 
quota. Prisoner discharged. 
John R. Read, U. S. Atty. 

3%o». Bixrt, for relator. 

The jiidge, before tbe warrant of removal la asked, may go behlnd the 
IndictméDt. O. S. v. Roger», 23 Fed. Uep. 658; f» re Wolf, 27 Fed. Bep. 
606. And some cases rnled tbere must be other évidence than this jndictment. 
17. S. y. Martin, 17 Fed. Kep. 150 ; In, re Burkhardt, 33 Fed. Uep. 25. Where 
the iiidictment sbows an impossible ofTense, it will not be followed. TJ. S. v. 
Pope, 24 Int. Kev, B. 290. The prisoner c»n produce évidence on his own 
behàlf. In re Budl, S Dill. 116; In re Mohr, 73 Ala. 508. 

BuTtEB, District Judge, The relator, having been arrested and bound 
over to court, charged with the commission of a crime in the state of Mis- 
souri, sttedoutawrit of /ta&eoscorpita; and the district attorney, atthesame 
time, applied for a warrant of removal. On return of the writ an indict- 
ment-T-found in Missouri — charging him with violation of section 10 of the 
interstate commerce statute, was presented, in justification of the arrest 
and détention. In answer, his counsel represented tbat the indictment 
•W&à found without prévious hearing, and that no hearing (except in form) 
bas yet been allowed him; that no évidence can be produced to support 
the chaîne; that be bas never been withïn the state of Missouri; that he 
bas no connection with any other railroad than that of the Philadelphia 
& Keading Railroad Company, and that his connection with it wben the 
indictment was found, and previously, conferred on him no authority 
wbateverôver the freight rates, or charges for transportation, and that hé 
had never assumed or attempted to exercise such authurity ; that he was 
simply "freight daim agent" of the company, and that his duties as 
such Gonsisted in passing upon claims— and certifying his conclusions — 
for compensation on account of erroneous exactions, in excess of es- 
tablished rates, and for loss of; or damage to, property received by the 
fioropany for transportation. In viewof thèse représentations the relator 
wàs permitted to introduce évidence in 8up{)ort of them. The testimony 
heard, (the truth of which is not questioned, as I understand,) fu|ly sup- 
ports the représentations. The case was held over for several w^eks, to 
allow the govemment ta produce évidence in support pf the charge. IS^ua^ 
howeveïj bas b^^û produced. 
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It is urged, on behalf of the prosecutîon, that the indictment îtself ia 
sufficient to recjuire the détention and transfer of the relator, and that 
the court shoUld not inquire further. This must be regarded as an ap- 
peal to the court's discrétion. There can be no doubt of its authority to 
inake such inquiry. The case is before us, not simply on the motion 
for a warrant of transfer, Under section 1014 of the Revised Statutes, but 
under the writ of habeas corpus; and in such cases the court may treat an 
indictméht as sufficient authority for holding the relator, or it may not, 
as the circumstances seem to require. Whenever there is cause to believe 
the détention improper^ the court may, and should, inquire further, 
Under ordinary circumstances an indictment is treated aa suËBcient. 
Hère, however, the circumstances are extraordinary. The indictment» 
as we hâve seen, was found at the instance of the prosecuting officer, with- 
out previous commitment or binding over; and the rel3.tor bas, conse- 
qu'ently, never had opportunity to know anything of the circumstances 
out of which the âlleged crime is supposed to arise, or the nature of the 
évidence by Whioh itis to be proved; and it is proposed to transfer him, 
uiïder thèse circûîhstances, to a distant state for trial — while the undis- 
puted ^testiniohy before me seems, at least, to justify belîef, not qnly that 
he did not, but also that he could not, commit the offense 'bharged in 
Missouri, or, indeed, elsewhere. 

In view of the circumstances under which the indictment was found, 
I do not regard it as entitled to any greater weight than a' magistrate's 
commitment aïtéir hearing, I doubt whethër it is entitled to as much; 
The practice i)ursued in obtàining indictments where there bas been no 
commitment or binding over (which is so well understood that I must 
take judicial notice of it,) is to prépare the bill on information furnished, 
and, withoUt'do'mmunicating with the court, présent it to the grand 
jury — which haS not been instructed respecting the crime charged, and, 
presumably, is ignorant in many cases of its essential cbnstituents. The 
government claims a right to pursue this practice, and I am not called 
upon to question it. When, however, indictments so obtained are pre- 
serited as authority for imprisoningmen, and transferring them to distant 
states to sland trial amorig strangers, the circumstances under which 
they are obtaînèfd must be considered in determining their value and effect. 
I think the jury's findihg in such cases may be regarded as little more 
than matter of form. It is not improper to say, in passing, that the 
practice is, iû my judgraent, attended with seriôus danger to the rights 
of individuàls, ihasmuch as it affords convenient opportunity for the 
perversion of criminal process to the advancement of private interests. 
The cases of in re Mohr, 78 Ala. 508; Jones v, Léonard, 60 Idwa, 106; 
and WUcox V. Noke, 34 Obio St. 520, — exhibit glaring instances or such 
perversion. In each it appears that the relator was arrestèd on an in- 
dictment so procured, in à state distant from bis home, charging thecom^ 
missioh of crime there, without any évidence to justify the grand jury's 
flnding— the object of the proceeding in each cafee being, manifestly, the 
extortion of money. It is not improper to say further, that, during my 
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expérience several similar instances ofthe abuse of criminal process hâve 
come to my knowledge, and that, inone of the judicial districts of this 
state, the court was ciUed upon by rule to provide that no such bill 
should be laid before the grand jury without its spécial permission, ac- 
companied by prima /ocie évidence to support the charge, or the assur- 
ance of the prosecuting officer that he had personally invesligated the 
case, and had such évidence to submit. The danger of abuse may be 
less in the fédéral courts; I do not know, however, that it is. 

It was said, during the argument, that the praCtice referred to was, to 
some extent, departed from in procuring the indictment before me, but 
it was not said from personal knowledge. Without regard, however, to 
the circumstances under which indictments are found, the courts will go 
behind them wbenever it appears that the relator's safety from unjust 
imprisonment requires it. The right to personal liberty istoo important 
to be overborne by anything short of évidence that it bas been forfeited.' 
Mère iriattèrs of form, and considérations based on notions of comity be- 
tween courts, hâve no proper place in trials onhabeas corpus. In the case 
of U/S. v. Eogers, 23 Fed. Rep. 658, and In re BueU, 3 Dill. 116, the 
court went behind the indictment to ascertain whether an offensp had beçn > 
coramitted within the jurisdiction where it was foUrid, as therein charged, 
and numèrous similar cases might be cited. In In re Mohr, supru; 
Hartman v. Aveline, 63 Ind. 344; Wilcox v. Nobe, swpra; &ad Jones V, . 
Léonard, supra, the court went behind the govemor's hearing and war- 
rant of extradition, and inquired whether there was évidence to show 
that the crime charged had been committed where the indictment (on 
which the warrant issued) was found, as itaverred. The court will not, 
of course, hear the relator's défense and try the case; it requires simply 
to be satisfied that there is évidence on which a jury may convict. In 
the case before me there is no évidence whatever produced on which a 
jury could proceed, notwithstanding thè fàct thàt the circumstances 
shown call for its production if any exist. 

The suggestion that the government would be subjected to inconven- 
ience and expense in producing évidence hère, ig entitled to no weight. 
The relator woûld be subjected to greater inconvenience and expense if 
held in custody, and transferred to Misaouri to hear it. For thèse rea- 
£OQs the relator is discharged. 
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TJnited States v. Bedgood.' 

(DUMct Court, & D. Alabama. July 28, 1891.) 

1. Public LAWDS—PBB-BMPTioN—PBBjtrKT IN "Final" Proop. 

Under Rev. St. g 2268, the propf reguired of a pre-eiùptîonist is original, and he 
cannot be conviotëd of perjury on Indictment alleging ipôtjnry in making "final" 
proot i 

8. Pekjubt— What Constituteb. 

Ferjùry consists of a f aise oath to a matérial point, administered by one having 
the liegal authority, in a proceeding valid and regular liï law. 
8. Fbobatb Judgb— Adthobitt to Administer Oath. 

In Alabama tbe probate jùdge is not the clerk of the pirâbate conrt, and he Is the 

principal judge and' notthei«lerkof the court of county commissioners, (Code Ala. 

. ' )S8(i, {$1 789, 795, 819, 827;) and so in neither capacity is he olerk of a court of record, 

authorized to administer the oath in pre-emptlou cases, within the purview of Rer. 

St. S 2263, as amènded Juue 9, 1K80. 

4. Ibi^BD Statotbs— Eepeal op Eablibb Statiwes. 

When a portion pf an earlier statute is inuorporated )n the Bevised Statutes, tha 
remttïnder of the enactment not so embraced is repealed. 

5. Crimes— Bepeal op Aot Harob 8, 1857. 

The act of March 8, 1857, (11 St. at Large, p. 350,) as to crimes, is repealed by tho 
Bevised Statutes. Baboock v. TI. S., 84 Fed, Rep. 878, distlQguisbed. 

6. PBB-8MPTI0N— RULES op SBORfe't'ÀST OP INTKBIOR. 

The seoretary of the interior, and not thQ commissioner of the gênerai land-office, 
Is authorized to designâte tte rulea in relation to pre-emptlon entries. Bev. St. 



7. Etibbncb-Jddioiai. Notiob— RB6tJi.ATioNS OP Land-Oppicb. 

. Régulations of the land-offlce, whether prescribed by secretary of the interior or 
by the commissioner, are not icnown judicially, and must bé pleaded. 

8. LaND-Ofkob Reoclations— NôT Law. 

Congress cannot confer law-makiQg pow^r on the secretary of the interior or the 
commissioner of the gênerai lànd-office. They may prescrlbe rules and régulations 
for the better transaction of bufsluess, but Cannot make a rule which shall uare the 
force of law, and whose inf ractioe t^an be punished as a crime. 

9. Pbrjtjbt— Prb-bmption op Pnflvo Lands, 

Tbe statutes as to pre-empiioii entries presoribe that false oaths, kttowlngly and 
: wUlfuUy made, in cases arisiiag hnder the landrotaoe rules, constitute perjury. 

10. ^UMB— MATBRIALITT OP EyiDBNCB. : 

The materlality of the matter swbra to must appear in the indictment for perjury. 
Buch matters as are not required by law are not materlaL 

At Law. Prosecntîon of Frances P. Bedgood for perjury. On de- 
murrel" to the indkîtment. Demurrer sustained. 

Thé" indictment was in theilbllowing words : 

"Thpgranil jurors of the United States of America, chosen, Selected, and 
sworn within and for the soutliern district of Alabama, in the natne and by 
tlie authority of the United tjlates of America, iipon tlieir oaths do flnd and 
présent ihat }'• inces F. Bedgood, whose other iiame to this grand jury is un- 
known, late of the district aforesaid. heretofore, to-wlt, on or abuut tlie thir- 
tieth day of December, A. D. eighteen hundred and eiglity-nine, and before 
the iindihg of this indictment, and within tlie said southern district of Ala- 
bama, in giving her testimony and mailing Unal proof of her pre-emption en- 
try No. 1,397, for thesoiith-east qiiarter of section ten, in township Iwo north, 
of range nine east, In Escambia county, within saiu southern district of Ala- 
bama, was duly sworn by. and took his corporal oath before, N. K. Leigf, 
judge and ex njficio clerk of tbe probate court of said Esi-ambia county, (he, 
the said 27. B. LëIGH, judge and eas offleio clerk as aforesaid, then and tliere 

■ Reported by Peter J. Hamilton, Esq., of the Mobile bar. 
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liaving sufflclent and compétent power and authority to adminlster an oath 
to the said Frances F. Bejîgood in that behalf,) whereupon it then and there 
became material in m^king the said Qnal proof for lier pre^emption entry 
homootoud [sic] as aforésaid, wliether tlie same was made for the interest and 
bene&t et the said Frànces F. Bieîdgooâ, and net for the Interest and benefilt 
6t any other person or persôns 'whomsoéver, and also Whether he had màdo 
actual settlement atad Cùltivation tbereon, and also whether the said Frances 
F. Bedgood had resided continuously on the aaid land. and whether he had 
made abonçtflde improvement and settlement thereon; and the said Frances 
F. Bedgood, being the? and there sworn as aforesaid, knowingly, falsely, and 
willfuUy âid substantially dépose and say, àmpng otbër tbings, (whicb said 
oath and t{é!8tir)aony; in that behalf made, was used and flled in tlie local land- 
offlce of the United States at Mohtgomery, Alàbama. and was subsequently 
Qled in the gênerai land-offlce ôf the United btatesat Washington, O. G.,) 
that Bhe mttde the pre-emptiop homo s toad rgfejgntryasafojesaid for her inter- 
est and beneflt, and not for the interest and beneflt of any other person qr per- 
sona whomsoever; andtbat sbe had made a!ctual settlement and culUvation 
tbereun; i^nd that shé, the said Frances F. Bedgood, bas resided continuously 
on tlié said land since Febrùary, 1889, up to December 30, 1889; and that shé 
had made a^bonafide improvement and settlement theréoh; and thàt Said im- 
provements were of the value bf fif ty-f our dollars. Wliereas, in truth and 
in fact^ jbbe said Frances F, [Qçdgood did not make the said pre-emption 
i w meotoc^d [sie] entry for her own interest and beneflt; and whereas, in truth 
and in fact, the said Frances^. Bedgood diâ make said ëntry foir thé interest 
and beneflt of other pérsbhs, Wliôbe nàmes to this grand jury are uhknown; 
and whéreas, in truth and in fact, the said Frances F^ Bedgood did hdt tnaka 
aetùal settlement and cultivatioa therèoti; and whereas, in truth and In fact, 
the said ; Frances F. Bedgood had not resided on théîsaid land continuously 
since Febrùary. 1889, upto December 30, 1889; and whereas, in truth and in 
fact, theisaid Frances F. Bedgood had not then a &ona,/^s improvement and 
settlement oh the said pre-emption homaotond [sic] entry; and that the value 
Qf berlhiprovements was not flfty-foùr dollars, as stated in her said testltnony 
and final' ^roof aforesaid. AU whicb slatetnents then and there iâaiidé," «to. 

Jif. ZJ.lTtcÂîers/iam, ÏJ. S. Attjr., for the United States. 
M. ^rRabb and W. D, McKmtry^ for défendant. 

■ TouLMiN, District Judge. The défendant i^s charged in this indictment 
with falSe swearing in making Snal proof of her pre-emption entry. TSie af- 
fidavit alleged to hâve been made by her is set ont substantially in the in- 
dictmentf and it is averréd that she made oath to the affidavit before N. B. 
Leigh, judge waàaocffido clerkof the probate court of Escambia county, 
Ala. There is no such thing as final proof required by the statute in 
pre-emption entries. The proof ia primary or original, and the proof 
required, and therefore material, is as to settlement and improvement. 
Sections 2259-2263, Rev. St. This is to be made agreeably to rôles pre- 
Bcribed by the secretary of the interior. Section 2262 prescribes the oath 
to be taken by the pre-emptionist as a prerequisite to entitle him to the 
beneflt of the law in such cases. The défendant was the pre-emptionist 
if the procédure was that ôf a pre-emption entry. The false àflBdavit 
and oath alleged in the indictment to hâve been made by him in no re- 
spect conform to the statute. Section 2262; Il does not contain wbat 
is lequired by that statute to be jsworn to, bat contaitts statements oi' iadt 
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that,,so far as it provides, are wholly immatçrial. The statute makes 
the existence of certain facts, and réquires certain déclarations to be naade, 
and oatli therçof by the applicànt qr claimant, prerequisites to sécuring 
the rights of a pre-emptionist; and oath of other facts made by him in 
connection therewith not required by law, however false, is not perjury. 
The oath must be administered dn a proceeding that ia-yalid and regular. 
It must be authorized by law. The, false testimony must be material, 
and thé oath must be administered by one having légal aùthority to ad- 
ministér it. 2 Bish. Crim. Law, §§982, 984V991; SQver v. State, 17 
Ohio, 368j White v. State,! Smeâes & M. 156; Gipson v.'State, 44 Ala. 
X7:, Uood V. State, Id.,81; Jacobs v. State, 61 Àla. 448, 454; Collins 
V. State, 78 Ala. 434; Û S. v. Howard., 37 Fed. Rep. 666; U. S. v. Man- 
ion, 44 Fed. Rep. 800; U. S. v. Nickerson; 1 Spr. 232; U. S. v. CuHîs, 
107 U. S. 672, 2 Sup, Ct. Rep. 507; U. S. v. HaU, 131 U.B. 50, 9 Sup. 
,t)tr;,Rep. 663: State v. Uoyd, 46 N. W. Rep. 898,>hère the suprême 
court of Wisconsin say'that "the principle is elementary that the statute 
must be strictly pursued, or the afiSdavit is unknown to the law. What 
he [the défendant] hàs stated in the afSdavit in place of what was re- 
quired to be stated by the statute is as immâteriaî-as if he had stated 
iiothinig. The perjury beihg assighed on T^hàt the statute does notré- 
quire to be stated in the afiidavit, the indictment states no crime." 

ïhe false statements alleged to hâve been made must hâve been made 
in a proceeding valid and regular; that is, in a proceeding or procédure 
authorized by iaw. The averments in the indictment on this subject are 
Somewhat ambiguous. The word"final" précèdes the word "proof,"and 
the word "homestead" immediately follows the word "proof." The word 
"homestead" is immediately followed by the word "pre-emption^" and 
a black mark is drawn through the word "homestead," as if tostrike it 
out of the indictment. It is commonly known, and, therefore, judicially 
known, by the court, that thereis "final proof" (as it is Called) made in 
homestead entries, but riot in pre-etnption entriés. From an inspection 
of the indictment, the court cannot say whether the word "final" was 
dnadVertently inserted in the indictinent, or whether the word "home- 
stead" was inadvertently stricken out, and the word "pre-emption" in- 
seirted instead. Reasonable certainty is required as to the proceeding 
showing the occasion for the oath, as was said by the court in Jacobs v. 
State, supra. The indictment in this respect is at least uneertain. But, 
considering the procédure as that of a pre-emption entry, I think either 
of the other points raised by the demurrer is fatal to the indictment: 
(1) That the oath set out therein is extrajudicial, not authorized by law, 
and wiU not sustain an indictment for perjury; and (2) that the oath 
was not administered by one having légal authority to administer it. 
See authorities cited, and section 2262, Rev. St., and Supp. Rev. St. 
p. 542. 

But it is claimed that the jndge of probate is ex offido clerk of the pro- 
bate court, and is therefore clerk of a court of record. The judge of the 
probate court is not cierk of that court. His duties are prescribed by 
the statute, (Code Ala. § 789j) and, among other duties, he is required 
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to record the proceedings of the court. He càn employ a clerk. Sep 
Code Ala. § 795. But he is nowhere made or designated as such clerk. 
It is further contended that he is the clerk of the court of county cpm-. 
missioners. This is refuted by the express language of the statute, which 
says that hé is the principal judge of that court, (Gode Ala. § 819;) and 
the duty of recording its proceedings is expresdy required of him as 
judge, (Gode Ala. § 827.) He cannot make himself clerk by afiBxing the 
words "aï cffido" to bis signature as judge. Adding thèse words gives no 
greater authbrity to the offioer or virtue to his acts. Golmum v. State, 
63 Ala. 93. 

If the act of congress of March 3, 1857, (11 St. at Large, p. 250,) is 
fepealed, as is contended by the defendant's counsel, the judge of probate 
had no authority to administer the oath or take the affidavit required by 
law of the défendant in her pre-emption entry. If that act is still in 
force, he had such authority. Is said act repealed? To détermine this 
question, we must consider the purpose and effect of the act of June 20, 
1874, and the act of March 2, 1877. They are found on pages 1085, 
1092, Rev. St. Section 5596, Rev. St. , being a part of the act of June 
20, 1874^ provides that "ail acts of congress passed prior to the first of 
December, 1873, anj»- portion of which is embraced in any section of said 
révision', are hereby repealed, and the section applicable thereto shall be 
in force in lieu thereof." The act of March 3, 1857, is entitled "An act 
in addition to an act more effectually to provide for the punishment of 
certain crimes against the United Statesj and for other purposes." It is 
not spécial in its opération, nor temporary nor local in its application. 
It pro vides for the punishment of certain crimes, etc., and is a gênerai 
and peripanent law, as shown by its provisions. If any portion ôf this 
act is embraced in any section of the revision of the statutes under the 
act of June 20, 1874, then said act of March 3, 1857, is repealed. At 
least thi-ee sections of the aet of 1857 are in express words embraced in 
eaid revision. See sections 5341-5343, Rev. St. The fifth section of 
the act, and which is hère ihvoked by the United States attomey, is not 
in express terms embraced in the revision; but section 6392, Rev. St., is 
applicable thereto, — is applicable to the crime defined and made punish- 
able by.said section 6 of the act of 1857. 

In Babcock v. U. S., 34 Fed. Rep. 873, the court says that "section 
5392, Rev. St., is gênerai in its terms, applying to ail casea iu' which a 
false oath or false testimony is taken or given before any compétent tri- 
bunal, officer, or person." If, as we hâve seen, the greater portion of the 
act of 1857 is embraced in the revision of 1874, and there are sections 
in the revision applicable to every portion of the said act, and shall be 
in force in lieu thereof, then, it seems to me, the repeal of the act cannot 
be questioned. And when we consider the fourth section of the act of 
March 2, 1877, as amended by the act of March 9, 1878, on page 1092, 
Rev. St., ail doubt on the subject must be removed. In the Babcock 
Casé, supra, the contention of defendant's counsel was that the act of 
1857 repealed section 5392, Rev. St., "being of iater date as passed by 
«ongfess, and being spécial in its provisions as to cases before. the land- 
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office." On this proposition the court says"that section 5392, though 
one of long standing, was reaffirmed in the revision of 1874, and for ail 
questions of validity and éxtent may be taken as of later date than the 
act of 1867 •," and déclares that section 5392, Kev. St., is gênerai in its 
terms, applying to ail cases in which a false oath or false testimony is 
taken or given before any compétent tribunal, offiçer, or person. The 
court was not called on to décide whether the act of 1857 was repealed, 
either impliedly by the reaffirmation of section 5392 in the revision of 
1874, or expressly by the act of June 20, 1874. Indeed, the attention 
of the court was not called to the latter act, and there was no occasion for 
the court to consider it. There were 16 oounts in the indictment then 
being considered, and the court said that 8 of them were good under 
section 5392, Rev, St., and that àny one good count was sufficient to 
sustain the verdict. It is true that the oourt also said that section 5392 
and the act of 1857 may stand and be considered together, unless there 
is a manifest repugnancy between their provisions, or it can be said that 
obviously one was intended as a substitute pro tanto for the other, and, 
considered together, the other eight counts would be good under thetwo 
statutes. It will be remembered, however, that the point th^n before 
the court was on the contention of counsel that the act of 1857 repealed 
section 5392, Rev. St. No référence being made to the opération and 
efifect of the acts of 1874 and 1877, they evidently were not considered 
by the court* 

But it is contended by the United States attorney that, if said act of 
1857 is repealed, the commissioner of the gênerai land-office bas author- 
ity to designate by régulations before or by what officers such an oath 
may be taken, and, I understand, contënds that the commissioner is 
authorized to designate the character of the oath and the matters to be 
sworn to. Under the authorities alreudy cited, we hâve seen that per- 
jury cannot be assigned on; any sUch oath. The commissioner of the 
gênerai land-office, under the directioii of the secretary of the interior, is 
authorized to enforce and càrry into exécution, by appropriate régula- 
tions, the provisions of the lawrelatingtd the public lands, nototherwise 
sjwdaily provided for. Revi St. § 2478. But section 2263, Rev. St., 
specially provides for the rules. to be prescribed by the secretary of the 
interior himself in relation to pre-emption entries. 

But, whether the commissioner or the secretary has the authority or 
ndt in thèse cases, there is no averment in the indictment of the exist- 
ence of such régulations, or what they are. The court does not judi- 
cially know what such régulations are, or of any usage under them, and 
cannot know them, or décide what the effect of them is, until they are 
shown by proof, and such proof cannot be taken or considered on a 
demurrer to the indictment. If such régulations bave the force of 
Iffiw, (which, however, is not admitted,) sorae référence to or averment 
of them should bave been made in the indictment.j. But,:in my opin- 
ion, no rule or régulation can become or bave the force of law. Con- 
gress cannot, if it would, confer lawvmaking power on the commissioner 
or secretary. Congress having expressly declared what officers are au- 
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thorized to take theaffldavits and administer the oaths required bj»^ law 
in pre-emption entries, and having expressly prescribed what state- 
ments the affidavit of the pre-emptionist shall contain, neither the cdm- 
missioner nor the secretary bas the légal authority to designate other 
offîcers before whom such oaths may be taken, or to prescribe oaths to 
the existence of other facts than those required by the statute. The 
law makes the existence of certain facts and oath thereof the only pre- 
reqùisites to demanding a particular right, and oath of other facts in 
connection therewith, however false, is not perjury. See authorities 
cited sii^a. If the department of the interior requires anything more 
to be done, or the existence of any other facts to be shown, it is only 
for the satisfaction of the départaient^ It may exact from those who 
transàot business with it compliance with the rules and régulations 
which it is authorized to make, but it cannot prescribe a rule which 
cafl haVe the force of law, and the violation oif which can be punished 
as a crime. Authorities mpra, especially U. S. v. Manion, 44 Fed. 
Rep. 800. 

But, as I hâve said, such rules or régulations and usage thereunder 
as bave been invoked in the argument in this case, not having been 
plèaded, the court cannot take cognizance of or consider on demurrer to 
thé indictment. If, however, the court is in error as to this, and it 
should take judicial knowledge of such rules and régulations, then what 
has been said aa to the authority of the commissioner of the gênerai 
land-oflSce to make them, and as to their effect when made, is perti- 
nent. Again, if the court is in error in the opinion that the act of 
March 3, 1857, is repealed, then, while under that act the judge of 
probate has authority to administer the oath prescribed in pre-emption 
entries, the act does not confer on any officer of the government of the 
United States authority to prescribe the particular oath or affidavit. 
Neither does it provide that, for the willful and false taking of any 
oath or affidavit prescribed by any such officer, the person so taking 
the same shall be guilty of perjury. What it does do, as I understand 
it, is to déclare generally by and before what officers or persons oaths, 
affidavits, and affirmations may be taken or made; and then provides 
that any such oaths, affidavits, and affirmations taken, used, or filed in 
any of the land-offices, as well in cases arising under any orders, rég- 
ulations, or instructions issued by the commissioner of the gênerai 
land-office, or other proper officer of the government of the United 
States, as in cases arising under the laws of the United States, if know- 
ingly, willfuUy, and falsely made, shall be perjury. 

It will be observed that this act does not say that the knowing, will- 
ful, and false taking of any oath that may be prescribed or required 
by any orders, régulations, or instructions of the commissioner of the 
gênerai land-office, or other proper officer, shall be perjury; but it say s 
that any oath taken, used, or filed in cases arising under any orders, 
régulations, etc., of that officer, etc. The orders, régulations, and in- 
structions mentioned relate to cases, and not to oaths or affidavits. 
Thaï is to say, ail oaths on which peijury can be assigned must be 
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taken or used in some prôceeding or procédure that îs valid and regu- 
lar. To naake such procédure or prôceeding valid, it must be recog- 
nized by the law as such. It must be one authorized by law. Now, 
the statute did expressly provide what the procédure was for entering 
land ùnder the pre-emption, homestead, rainerai landa, and timber-cult- 
ure acts, and prescribed the prerequisites. for denaanding aiid securing 
righta under thèse acts. But it did not provide for or prescribe the 
mode of procédure or prôceeding in cases of contested entries, of con- 
fiictingentries, of transferring entries, in cases for the issue of new war- 
rants in lieu of lost warrants, and the Uke. Congress recognized the 
fact that such cases would arise, and it conferred on the land départ- 
ment of the government the autbority to enforce and carry into exécu- 
tion, by appropriate régulations, the provisions of the law relating to 
the public lands not otherwise specially provided for. Rev. St. § 2478. 
On a charge of peijury the materiality of the matter sworn to is deter- 
minèd by the character of the prôceeding in which the oath is taken 
and the point of inquiry involved in it, and the question of materiality 
is for the court to décide, in view of the law as applicable to the par- 
ticular prôceeding, and it must appear by the indictment. The object 
and effect of the fifth section of the act of March 3, 1857, as I construe 
and understand it, is to déclare who are authorized to administer oaths 
and take afBdavits in the particular matters therein referred to; to dé- 
clare that cases arising under the orders, régulations, or instructions of 
the land department of the government of the United States are valid 
and regular proceedings; and to provide that any willfully false oaths 
or afSdavits made or used in such proceedings, if material to the issue 
involved therein, shall be perjury. The indictment under considération 
sets up matters, on which thé perjury is assigned, that are not required 
by law to be sworn to, and, so far as the court is advised, not mate- 
rial as prerequisites to claiming a pre-emption entry; and it avers that 
the oath thereto was administered by one who, in the opinion of the 
Court, did not hâve the authority to administer it. The indictment, 
therefore, charges no crime; and the demurrer to it must be sustained. 
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DuDLEY E. Jones Co. v. Mtjngeb Impkoved Cotton Mach. Manuf'g Co. ' 
iCiavuM Court of AppeaU, lyOi Circuit Deoember 7, 1891.) 

1. PATKNtS FOR lîIVBNTIONS — NOTBLTT— COMBINATION. 

Letters patent No. 808,790, issued December 2, 1884, to R. B. Munger, are for an 
apparatus designed to take loose cotton f rom the wagon or store-house into the gin- 
bouse, olean it of dust and dlrt, and feed it directly to the gin. The second daim, 
whioh substantially oovers the whole device, is for the "oomblnation with a ootton- 
gin of a pneumatic convoyer for the cotton, a screen arranged in the oonveyer, and 
exhaust chamber incioslng the screen, means for delivenng the cotton from thé 
oonveyer to the gin, and an exhaust fan for creating an air cnrrent through the 
convoyer, substantiaUy as described. " Held, that this Is only a combiaation of 
Well-known éléments, but, as it appears to hâve produced a new and useful resuit, 
the patent is valid as to the spécifie device, taken as a whole. 

a. same. 

Claim 4 is as follows : "In an apparatus for handling seed cotton, the combination 

of a pneuicjtio oonveyer, of a telescopic drop-pipe communicating therewith by a 

, flexible joint, a valve placed in said pipe, substantiaUy as described. " Held, that 

this drop-pipe Is merely the e<juivalent of an extension of the pneumatic convoyer, 

wiUi a flexible joint, and is not a patentable novelty. 

B. Baue — Equivai^ents. 

A cap used in defendant's machine to fit over the end of the pneumatic tube is 
merely the équivalent of the valves of the patent, which are located within the tube. 

4> BaMB — CONSTKUOTION. 

The patent, being for a combinaUon of old éléments, must be limited to the spé- 
cifie devices used or suggested, and, altbough the claims sued on describe one élé- 
ment as " means of couveying cotton to the gin, substantiaUy as described, " the 
court may refer to other claims and to the spécifications for a description of the 
spécifie means used or suggested for that purpose, and must Umit the claim thereto. 
■• Bame. 

The designs flled by the patentée with his application show that the means used 
by him for couveying the cotton from the cotton chamber dowuward to the gin 
consists of a valve chamber with a valve shaft, upon which are mounted valves or 
buckets of flexible material, each closely fitting the walls of the chamber, so as to 
prevent the upward passage of air by reason of the suotion of the fan. The means 
used in defendant's machine is a square box, with two stlff- sides and two flexible 
or coUapsible ones, the same being f astened at its upper end to the cotton chamber. 
When the fan is in Opération thè lower end is drawn together by the suotion, mak- 
ing a wedge-shaped cavity into which the cotton falls; the cotton being delivered 
theref rom to the gin by means of a valve in the pneumatic tube between the cotton 
chamber Eind the fan, which, being périodlcaUy closed, stops the suotion, and allows 
the stiff sides of the box to drop apart. Held, that this device is not the équivalent 
of the valve ohambér, shaft, and buckets, and hence defendant's machine does not 
ihfringe the patent. 
S, Bame. 

The fact that the box, with coUapsible sides, was used prior to the granting of 
the patent, for the purpose of delivering grain from a pneumatic tu je, does not 
affect the question of iufringement, it appearing that its lower ea was thero 
opened by the weight of the aooumuiating grain, whereas, by reason i f the light- 
ness of the cotton, it was neceissary to cbeck the air cnrrent by means it the addï- 
tional device of the periodioally acting valve. 

Appeal from the Circuit Court for the Northern District of ' 'exas. 

Suit by the Munger Improved Cotton Machine Manufacti; ring Com- 
pany against the Dudley E. Jones Company for Iufringement ol a patent. 
Decree for complainant. Défendant appeals. Reversed. 

M. L. Oawford, for appellant. 

L. L. Bond and J. R. Beckwilh, for appellee. 

Before Paedee, Circuit Judge, and Locke and Bbuob, District Judges. 

Locke, District Judge. This is a bill in equity fijed in the circuit 
Opijrt for the northei;n district of Texas charging infringement of certain 
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letters patent No. 308,790, granted to R. S. Munger, December 2, 1884, 
lïèld by complainantasi assignée, and praying an injunction and aocount- 
ing. This patent was for apparatus for handling seed cotton, consisting 
of a combination ôf elemetits by "wliich cotton ië taken from the wagon 
or store-house to and into the gin-house, thoroughly cleaned of dust, 
dirtVand other foreijgn substances, aiid fed directly to the gin. The dé- 
fendant, by its answer, dénies the novelty of said apparatus, or that said 
Mufiger was the original inventer, or that it bas «ver made or sold any 
apparatus or machine covered by said letters patent; but admits that it 
haa been making and sellîng machines manufactur«d under letters patent 
M 302,041, granted B. A. Saylor, April 26, 1887; but dénies that 
such machines are an infringement of the patent of the complainant. 

The^ Ist, 2d, 4th, and 9tb claims of complainant's application upon 
which the infringement is alleged are as foUows : 

"(1), The combination with a cottoij-gin of a pneumatlc convoyer for the 
cotton, means for delivering the cotton trom the conveyer to the gin, and an 
exhaust fan for creating an air carrent througb the conveyer, substantially 
as described. (2) The combination With a cotton-gin of a pneumatic con- 
voyer for the cotton, a screen arrangea in the conveyer, and exliaust chamber 
inclosing tbe screen, means for delivering the cotton from the conveyer to the 
gin, and an exliaust fan for creating an air current tbrough tbe conveyer, sub- 
stantially as described." "(4) In an apparatus for handling seed cotton, the 
combination with a pneùiùatic conveyer of a telescopic drop-pipe communi- 
cating therewith by a flexible joint, a valve placed in said pipe, and a second 
valve placed in the conveyer beyond said drop-pipe, substantially as described." 
"(9) In an apparatus for handling seed cotlon, the combination of the ginning- 
fapuse, the pneumatic conveyer entering the same, an exhaust chamber com- 
municating with the conveyer, and a chimney communicating with the exhaust 
chamber, for removing the dust and leaf trash from the cotton, and carrying 
it out of the ginning-room, substantially as described." 

A careful examination of thèse claims shows that the Ist, 4th, and 
9th de^cribe and daim only a portion of the several éléments which go 
to make up the entire machine, and which, with the exception of some 
enlargement of description found in the 4th, are ail incldded in the 2d, 
which then only needs demand our attention; for, if the entire combi- 
nation contains no élément of patentability, uo division of it can. 

The first question presenting itself for considération is whether this 
patent is for a combination of well-known éléments which bad been in 
common use, and therefore not patentable, unless shown to be a useful 
and novel combination, or whether there is entering into it any novel 
and newly-invented device. Taking each élément separately, and ex- 
amining the prior patents, we find that the pneumatic tubes hâve been 
known and used for years in vàrious forms and for varions purposes, and 
numerous patents bave been granted for machines in which they hâve 
been found as an important élément. In patent of Johnson, No. 66,948, 
and Von Schmidt, No. 185,600, the pneumatic tube was used for dredg- 
ing purposes; in that of Beach, No. 96,187, for conveying letters, parcels, 
and Other freight; in that of Penman, 124,851, for conveying wool; in 
that ofPearce, 168,282, for conveying cotton; in those of Taggart, 213,- 
709, and Beynard and De la Haye, 219,019, and several others, for con- 
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veying grain. The telescopic drop-pipe claimed in the claim No. 4 can 
only be considered as an équivalent for an extension Of said pneumatio 
convej'er in anqther for m, and would not be patentable for novelty; the 
flexible joint being but an équivalent for any other means by which the 
pipe or conveyer could be turned in any direction, and is found in the 
flexible hose in the invention of Taggart, or the bail and socket joint of the 
telescopic pipe of the Von Schraidt patent. Similar valves to those found 
in the pneumatic tube are found in the pneumatic tubes in the patent of 
L. Smith, 305,976; the exhaust chamber and wire screens of the claim- 
ant's patent are found in the air-tight box and wire gauze of the Beach pat- 
ent. The means for conveying the cotton from ^e exhaust chamber to 
the gin, which is found in the spécifications and in actual use in complain- 
ant's machine,— i. e. , the shaftupon which are affixed certain valves work- 
ing in an air-tight box, — ^is found in the receiving boxes of said Beach's 
patent. Tlie exhaust fan for the purpose of producing the air current is 
found in the Penman, the Graven, the Pearce, the Taggart, and the Will- 
iams patents. The dust chimney is found in the conductor of the Craven 
machine. It appears, therefore, that every élément found in the com- 
plainant's machine is found in a prior patent, and was well known to the 
art. His patent, therefore, must be treated as for a combination of well- 
known déments and devices. 

The testimony bas been very full as to the effect which the palenting 
and introduction of complainant's apparatus has had upon the handling 
of cotton between the field and the gin; of the saving in labor; in risks 
from fire; in the improved condition of the cotton; the health of those 
compelled to work in the gin-house and around the gin; and the ex- 
emption from damage to the seed to which it was exposed wheu the seed 
cotton was driven through the fan for the purpose of cleaning; and 
therç can be no question but what the révolution and improvement in 
this province of industry, ail of which may be directly traceable to this 
combination, has been great. We find, therefore, the patent of the 
complainant to be for a combination of well-known devices, but produc- 
ing a new jind useful resuit, and entitied to letters patent under the sec- 
ond claim. Lmm Co. v. Big^n», 105 U. S. 691; (M v. ÎTeflg, 22 Wall. 
1; CoUar Go. v. Van Deu8en,2B Wall. 538; FuMer v. Ymtzer, 94 U. S. 297. 

But while the law recognizes the patentability of such combination 
of known devices, it patents the entire combination of the éléments, and 
not any single élément of it, nor any combination containing any différ- 
ent or other éléments. The patent of the complainant must be consid- 
ered to be for the entire apparatus, and, in order to claim damage for 
infringement, it is necessary to show that each and every élément of 
complainant'à machine, or its équivalent, entered into respondeat's ma- 
chine. 

In lïHîer v. Yentzer, the court say: 

"Valid letters patent ùndoubtedly may be granted for an Invention which 
consists entirely in a new combination of oid éléments or ingrédient», pro- 
vided it appear tliat tlie new combination produces a new and useful resuit. 
But tbe rule is equally well settled that tiie invention in ^uch a case consista 
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merely in a new combination, and that a suit for infringement cannot be 
malutoi&ed against the party who constructs or uses a différent combination." 

Commencing with the pneumatic conveyer, and examining each élé- 
ment, of the two machines, the first difiference found is the alleged ab- 
sence from the machine of défendant of the two values situated in the 
pneumatic conVeyer of the complainant. His apparatus has a valve in 
eàch of the branches or divisions of the pneumatifc tubes, — i. e., the so- 
called conveyer leading to the store-house or elsewhere,— and.a telescopic 
drop-pipe fitted to reach the wagon; while the defendant's, instead of 
having valves so arrangea; uses a cap or removable valve or cover at the 
end of each division of the pipe whenever it is desired to close it. The 
Valve is à gatô, a door, or anything used to open or close at will a pas- 
sage-way; and, unless the location tends to affect the action in some other 
way, it is immaterial whether it is inserted in the body of the pipe or 
put upoh the end. In %h.ia case there can be no différent effect, and the 
cap or stop put over or against the end of the pneumatic thbe or the 
drop'pipe, when it is desired to hâve it closed, must be cbnsideired équiv- 
alent to the valve inserted in it in complainant's machiné. 

The so-called "deflector" inserted in the so-called "Y" in defendant's 
machine can ànswer no further purpose than to act as â portion of the 
waU or partition of either tube which may be in use for the time being, 
and cannot be considered as being of any other use or service in the 
function of the machine. With a suction or ourrent of inrushing air 
sufficient to brihg in ffoiil the wagon or' store-house unconfined cottoh, 
certainly a srn'all space opéning through the wall of one tube into the 
other can hâve no effect either bénéficiai or injurions. The dust escapé 
in both machines is through the fan-box and fan into the open air. In 
complainant's it is shôwn to be upward through the roof, and in defend- 
ant's through the sida of the gin-house; but such direction is of no ma- 
teriality or importance, and the devices must be considered équivalent. 

But when we approach the means by which the cotton is passed from 
the exbaùst chamber of the complainant's combination— ^whicli is equivar 
lent to the Èottôiï-box of ,the défendant— 16 the gini a gréa ter différence 
appeàrs, and thei rhôët difficult question of the case is reached. In the 
first claim, complainant claims for this élément of his combination 
"means for delivering the cotton from the conveyer to the gin." In the 
second, the language is the same; but in the third (which has not been 
urged in this suit) is clâimed "the rotating shaft, the buckets, and means 
for delivering the cotton from the conveyer to the gin, substaiitially as 
desctibed." It is true that the claim No. 3 has béen stricken out of the 
complainant's bill, and thëre is no suit for infringement under it; but, 
in each of the claims sued up'on, there is a provision " for means of con- 
veying cotton to the gin, substantially as described," and référence may 
be had to the other claims of the same patent and thé spécifications for 
ascertaining >vhat; those means might be. In Evansv. Kelly, 9 Eisa. 251, 
13 Fed. Rep. 903, the court say: 

" Wherè the pàïetit claims the whole as described, we cannot sever one part 
of the deseiiption from ahother, but we miïst take it in its totality.and apply 
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thé description to the claim." TurrUl v. Railroad Co„ 1 Wall. 491; Tpmp- 
kins V. Gage, 5 Blatchf . 268. 

It is true that the claims must be construed according to the language 
of each, but spécifications and designs may be referred to to Hmit or èx- 
plàin, if not to enlarge. Can we consider that the patent of complain- 
ant may be held to cover any and every means that might possibly be 
\jsed to convey the cotton from the exhaust chamber to the gin, or must 
it be limited to the actual means claimed, described, or suggested in the 
spécifications? This is, as has been herein decided, a patent for a com- 
bination, and each and every élément of such combination must be used 
as patented, or the entire resuit is changed, and the machine sought to 
be held as infringing is a difierent one. In Vance v, CampbeU, 1 Black, 
427, the court say: 

"Unless the combination is maintained, the whole bf the invention fails. 
The combination is an entirety. If one of the éléments is given up, the 
thing claimed disappears." ■ 

In determining what the combination is, for which letters patent hâve 
been granted, the entire designs, spécifications, and claims may be con- 
sidered. It is this spécial combination which has been held to be pat- 
entable on aceount of its producing a new and useful resuit; and, should 
it be held that this patent could cover every means that could bé used 
for this function, there might be a new and other combination which 
would be valuable and usâul, yet would be covered by thèse letters 
patent. 

The design filed upon application for a patent by complainant shows 
that the means used by him for the purpose stated is a valve chamber, 
with a peculiar form of valve shaft upon which are mounted valves or 
buckets, preferably of leather or other flexible material, so constructed 
and arranged that each fits the inner wall of said chamber closely . It 
is also provided in one clause of the spécification that it may be possible 
to employ a screw conveyer or other suitable means which will not only 
carry the cotton downward, but will eut off the upward air current. 
This language shows conclusiVely complainant's ideas of what means he 
suggested using in bis combination, and upon which the patent was ob- 
tained, i. e., some device or contrivance which would carry the cotton 
downward to the gin, and at the same time prevent an upward circuit 
of air; or, in other words, some kind of a valve that, while permitting 
the cotton to pass down, would be air-tight to an upward current. In 
the model presented in the évidence, the same device that was declared 
in the design, spécification, and claim was shown, and we consider that 
he must be held to such a device or means, and not be permitted to 
extend his claim to anything of a différent character or description, 
although he has omitted from his bill the claim particularly describing 
this spécial élément. Has the défendant adopted, used, and sold a ma- 
chine containing such device Or any équivalent to it in the means used 
for conveying the cotton from the chamber to the gin? What in' patent 
law is an équivalent, or what may be so considered, is a question upon 
which no positive rule nor any harmonious line of décisions eau be iu- 
v.49F.no.l — 5 
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vokedi It is an important and délicate question în any case in which 
it raay arise. The gênerai princîple is that, in ordér to be considered 
an équivalent of anotber, one device must perform the same functions, 
and perform them substantially in the same way; but this principle in 
mahy: cases leaves tbe question open for a détermination according to 
the facts and circumstances of each particular case, and an examination 
of the numerous instances in which devices or appliances hâve been held 
to be or not to be équivalents of others affords but little aid in determin- 
ing a new question» 

In place of the rotary shàft and valve affixed thereto working in an 
air-tight chamber, as heretofore described, défendant uses a square box, 
or "valve," as it is termed, with two stiff or solid sides, and two collapsi- 
ble or elastic ones, the upper end of which is made fast by hinges or 
flexible material to the enlarged, chamber or cotton-box. The Jower 
ends ôf the two solid sides, whenever the machine is in opération, are 
drawn together by the pressure of the atmosphère, making a tight 
wedgeishaped cavity into which the cotton falls. This foriii of the box 
is only maintained by the upward draught or currént of air to the fan 
above; and, whenever such current ceases, the stiff sides fall apart by 
théir owji weight, and the cotton is delivered to the gin. This so-called 
"flexible valve" is the same as is found in the Taggart patent, but in 
thaib'oasei*he apparatus being used for grain, its weight alone was suffi- 
oient foîipen the valve whenever any desired amountbad açcumulated, 
and permit it to pass into the réceptacle below. But in defendant's, the 
weight of the cotton being insufficient for sùch purpose, it was necessary 
to provide some other and further device. The current of air or" force 
of suotion being what brought the two stiff sides together and held 
them in that position, the suspension of this force would permit them 
to fall apart. The suspending of this current of air in said machine 
was successfuUy accomplished by inserting a valve in the pneumatic 
tube between tbe enlarged screen chamber and the fan, the closing of 
which shut off the current, suspended the force, holding the sides of the 
cotton-box together, and permitted the cotton to fall thrôugh to the gin. 
This valve Was so arrangea that it was worked automatically by the 
Bame force that drove the ian, opening and closing as often as desired 
by a chain belt, with catch links inserted at such distances as was re- 
quired. 

; Were or not thèse appliances or devices équivalent as means of feed- 
ing the clean cotton to the gin? It has been frequently determined 
that one point which may be considered in determining équivalents is 
the âge of the two devices, or whether the alleged infringement was 
known and in force at the timeof the granting of the complainant's pat- 
ent; the presûmption being in such case that it was used as an équiva- 
lent, only tô avoid the charge of infringement, and not as an improve- 
ment. Befinery v. Matthieasen, .2 Fish, Pat. Cas. 629; O'Eeilly v. Marset 
15Howil2g. 

It is true that the flexible valve was a well-known and patented de- 
vice at the granting of complainant's patent, but the manner in whicb 



it worked was en tirely différent, on account of the ifceight of the material 
handled, and, in order tô make it a success in thia case, it was necessary 
to provide a supplementaryapplîa-nce, — the automatic arrangement which 
opened and closed this flexible valve by means of a second valve in tlie 
chamber, — which became a part of the mechanical device, and does not 
appear tohave been known at the tîme of complainant's patent. There- 
fore we consider that, as a whole, the means for feeding the cotton to 
the gin was not known or in use at the time of complainant's patent. 
But this is not a final nor conclusive test, {Blake v. Robertson, 94 U. S. 
732;) and the question is still open, if, notwithstanding the lack of âge 
of defendant's device, it may be considered to be an équivalent. Not 
only must the device charged to be an infringement perform the same 
fuuctions, but it must perform them in the same manner, with substan- 
tially the same resuit. In complainant's machine, the controlling idea 
is to maintain a constant and continuons current of air from tlie cotton 
in the wagon or store-houSe to the final exit of the dust from the chim- 
ney, with the means for permitting the cotton to be passed out to the 
gin without admitting any air. For this means the rotary or box valve 
was provided, and a serew or any other means that would pass out the 
cotton and not admit air suggested. The checking of the current would, 
for the time being, directly combat and conilict with this idea. It 
would permit the cotton, in the portion of the pneumatic tube having a 
perpendicular position, to fall back to the cotton pijè, and the dust in 
the flue or screening chamber to fall back into the cotton. It is claimed 
by the défendant that the checking of the air current assisted in the 
clearing of the screen from the accumulated cotton, but if it did so, 
whether it was an improvement or not, when taken in connection with 
the several undesirable results, is not for the court, but for those who 
use the différent machines, to détermine. 

But it appearsto us plain that thefunctions of that élément, the feed- 
ing of the cotton to the gin, after being cleaned, is not performed in 
the same manner in the defendant's machine as in complainant's. The 
one opérâtes by maintaining the current; the other by interrupting it. 
The one requires and maintains a comparative vacuum; the other re- 
quires for its opération the destruction of the vacuum. The one feeds 
regularly and continuously; the other by entirely différent means feeds 
intermittently. In short, in construction, opération, and resuit, there 
is a decided différence between "the means for delivering the cotton 
from the conveyerto the gin," as claimêd in complainant's second claim, 
and the apparatus used by the défendant in discharging cotton from 
"the receiver." In combinations, the doctrine of équivalents is con- 
strued most strongly against him who allèges an infringement, and each 
party is held to his own élément or device, or a positive and exact équiv- 
alent which performs the same functions, in the same manner; the bur- 
den being upon the complainant to show this. In this case we cannot 
consider that the flexible expanding valve of the défendant, opened and 
closed by the automatic arrangement of the second valve with the chain 
belt and catch links, is an équivalent of the rotary valve of the com- 
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plainant, and we must find the charge of infringement has not been sus- 
tained; and the bill must be dismissed, with costs. And it is ordered 
that this cause be remanded t.o the court below with orders to dismiss 
said bill, with costs. 



Regan VAPOE-JiiNaiNE Co. V. Pacific Gas-Engine Co. et d. 

{Circuit Court of Appeala, Ninfh Circuit. January 80, 1893.) 

L Invention to be Madb — Conteaot CoNOERifiNQ. 

A contract by whioh A. dOés "license, grant, and convey" any Invention he may 
fhereafter maJie in gas-engines to B. âoes not operate as an assignment of such in- 
vention when made, and, at most, gives to A. the right in equity to hâve an assign- 
ment of such invention to hlm, whioh may be defeated by a prior assignment of the 
same, to a purchaser without notice of such contract, in good faitb, and for a valu- 
able considération. 
S. Same — AssiaNMSNT of Such Contract. 

An indorsement of such contract by B. In tbese words: "I hereby sell, assign, 
and transfer unto M. M, Barrett ail my right, title, and interest in and to the above 
agreement, " — only passes the paper on whioh it is written, with such rights of ac- 
tion thereon as bave not become vested in the indorser. 
8. Rbooed of THE Assignment of a Patent. 

The record of the assignment of two patents oontained the words, "contracts con- 

■ ceminEt the same. " Held to meau "ooncerning the rights and privilèges granted 

by said patents, and thereby assigned ; " and also that constructive notice could 

not be predioated of such record, as to ttie status or ownership of another patent. 

47 Fed. Kep. 511, reversed. 

(Syllàbus by the Court.) 

Appeal from Circuit Court of the TJnited States for the Northern 
District of California. 

J. H. MiMer, for appellant. 

John L. Boom, for appellees. 

Before Deady, Handpoed,, and Morrow, District Judges. 

Deady, District Judge. On May 12, 1890, the appellant brought suit 
against the appellees, in the circuit court of the United States for the 
northern district of California, for an alleged infringement of reissued 
letters, patent numbered 11,068,. for a gas-engine, issued to the appellant, 
as the assignée of Daniel Regan, the inventer, on April 1, 1890. 

. The appellees pleaded in abatement that the Pacific Gas-Engine Com- 
pany, one of the appellees, was the owner of ail rights under said patent 
for the Pacific coast. To this plea a replication was filed. The case 
was then referred to the master, who reported against the plea. Excep- 
tions were taken to the report, which were sustained, and the bill was 
dismissed. The plaintiff appeals to this court. 

On, May 15, 1886, Regan and Garratt entered into an agreement 
wherein they stated that we "do hereby license, and grant and convey, 
each to the olher,"throughout certain states and territories, — the license 
to Garratt being for the Pacific coast, — "ail such inventions and improve- 
ments, whether patented or not, which may be herc a ter made by either 
of us," in gas-engines and the mechanism by which they are operated. 
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This agreement was never recorded in the patent-office, nor was it 
even recordable. It fonns the basis of the appellees' claira to be the 
owner of patent numbered 408,356, issued to Regan on August 6, 
1889, and upon which this suit is brought. On September 10, 1889, 
Regan assigned to Sanford S. Bennett, in considération of $3,000, the 
undivided one-half of said patent for the whole United States, which as- 
signment was duly recorded on September 17, 1889. On October 22, 
1889, Regan and Bennett, for a valuable considération, assigned to the ap- 
pellant the entire patent for the United States. On December21, 1889, 
M. M. Bàrrett, one of the défendants, took an assignaient from Garrattof 
ail bis right, title, and interest in the Regan-Garratt agreement of May 
15, 1886. At this time Barrett had full knowledge of appellant's claim 
to patent 408,356. On May 6, 1890, Barrett assigned the interest ac- 
quired from Garratt to the Pacific Gas-Engine Company. 

On March 8, 1890, the appellant surrendered its patent, under section 
4916 of the Revised Statutes, and had a reissue on April 1, 1890. Tt 
is numbered 11,068, and grants to the Regan Vapor-Engine Company, 
its successors or assigns, the exclusive right to make, use, and vend the 
said invention for the terra of 17 years. 

The lower court decided that the Regan-Garratt agreement of May 15, 
1886, operated as an assignment of an invention which Regan, three 
years afterwards, on August 6, 1889, made and secured a patent for, 
as well as the patent issued on April 1, 1890, the same being a reissue 
thereof, and which was issued to and in the name of the appellant. 
Accordingly a decree was entered which, in efi'ect, décides that the ap- 
pellant has no title to the patent in suit for the Pacific coast, and that 
the Pacific Gas-Engine Company has. 

The agreement of May 16, 1886, is not the assignment of a patent, 
though it contains language — ^"grant and convey" — suificient for that 
purpose, if there was anything to assign. It may be good as an agree- 
ment to sell and assign a future invention, but it cannot operate as a 
sale or assignment of such an invention, even when made. No orie Can 
sell that which he hath not. Comyn's Dig. tit. "Grant," D. A man 
cannot grant ail the wool that shall grow upon his sheep that he shall 
buy afterwards, for there he hath it not actually or potentially. Bac. 
Abr. tit. "Grant," D. 

Chancellor Kent says, (2 Comm. 468:) 

"The thing sold must hâve an actual or potential existence, and be spécifie 
or identified, and capable of delivery; otherwiae it is not strictly a contract 
of sale, but a spécial or executory agreement. • * * But, if the article 
intended to be sold has no existence, there can be no contract of sale." 

Benjamin, in his work on Sales, (section 78,) says: 

"In relation to things not yet in existence, or not yet belonging to the ven- 
dor, the law consiciers thera as divided into two classes, one of which may be 
sold, while the other can oiily be the subject of an agreement to sell, — of an 
executory contract. Things, not yet existing, which may be sold, are tbose 
which may be suid to hâve a potential existence; that is, things which are the 
natural product or expected increase of something already belonging to the 
vendor. A man may sell thfe^ërop of hay to be growh on his fleld, thé yioàl 
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to be,«Upp^ from bis sheep at altUui-e time, the milk that covrs will yield in 
the cotming iaonth, and the sâle4ayaUdv But he can only make a valid agree- 
ment lo Sell, ribt an actual sale, whçre the subject of the ijontraèt is some- 
thing to bo afterwards acquired, as the wool of any sheep, 6r the milk of any 
cows, that be may buy within the yëair, or any goods to wbich be may obtain 
title Witbin the next six montbs." 

A rntùa tiia;y itiake a yalid agreement to sell an invention notyetmade 
by hiiûj but he cannot make a valid sale thereof. 

Cart|s on Patents (section 160) says: 

"ThiBstàtutes, however, which authorize the assignment of an Invention 
before the patent bas been obtaihed, appear to embrace only the cases of per- 
fected or completed inventions. There can, properly speaking, be no assign- 
ment of an Inchoate or incomplète invention, although a cuntract to convey a 
future invention may be valid, and may be enforced by a bill for spécifie per- 
formance. But the légal title of an invention can pass to auather ouly by a 
conveyance which opérâtes upon the thing invented atter it bas become ca- 
pable of belng made the subject Of an application for a patent." 

Mr. Robinson, in his wqrk on Patents, (volume 2, § 771,) says: 
"A contract for the transfer of Inventions notyet in being is valid as a con- 
tract, but is not an assignment. The subject-rnatter of an assignment is an 
existing invention, not only concelved as an ijea of means, but actually re- 
duced to practice, and thus investedwith the inchoate or perfected right to 
that monopoly which must always pass with the invention in this form of 
conveyance. An intended or incomplète invention rests merely in purpose 
and expectatiou. It does not clutHe the proposed inventer with any spécial 
privilèges, or entitle him to any spécial rigbts in the monopoly which, if his 
purposes were aceomplished, he might be able to secure. The transfer of 
Buch future inventions is a mère executory cuntract, to assign them if they 
happen to be made." 

To this gênerai rule there appears to be one exception, and that is 
where a patentée assigns a patent already issued, together with ail future 
improvements thereon. It bas been held that such assignments pass the 
title to the future improvenients. 

But that is not this case. Hère there is no assignment of a patent, 
with any improvements thereon. The document which constitutes the 
basis of appellees' claim is, at mpst, an attempted assignment of any in- 
dependent inventions to be thereafter made, by either of the contracting 
parties, in gas-enjrines. 

The case of lAtÛefidd v. Perry, 21 Wall. 226, is cited in support of 
this doctrine. This case is very différent froîn the one in hand. There 
the patentée had assigned a subsisting patent, with ail future improve- 
ments thereon. Subsequently he made and patented an improvement 
on the same, and used it without the consent of his assignée. The as- 
signée sued for infringement, and the court held the assigner was estopped 
by his deed. The case arose between the assignée and the patentée, and 
not two persons claiming to be the assignées of the same thing. Between 
the two cases there is no analogy. 

The évidence is satisfactory that the plaintiff took the assignment of 
this patent for a valùable considération, in good faith and without notice 
of the Regan-Garratt contract, and it is so admitted in the examination 
before the master by. coùnsel for the appellees. 
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Whatever effect the Regan-Garratt contract may hâve in equity, as 
against Regan, or those claiming under hioi with notice thereof, upon 
thèse faets it appears the légal title to the invention is in the appellant, 
and the defendant's plea that it is the owner or assignée of the patent for 
any part of the United States niust be found not true. 

A point is sought to be made for the appellees, on the language of 
the assignnient by Regan and Bennett to the appellant under the décis- 
ion in TumhuU v. Plow Co., 6 Biss. 225, on rehearing, 9 Biss. 334, 14 
Fed, Rep. 108. In that case the patentée assigned for the counties of 
Warren and Henderson, in the state of Illinois. Subsequently to this 
assignment the patentée assigned " ail his right, title, and interest in the 
patent in the state of Illinois." The first assignment was not recorded 
in time to prevent the second assignment from prevailing against it. 
The second assignment being raerely a quitclaim, the court held, in a 
suit by the first assignée for infringement, that, under the circumstances, 
it only conveyed such interest as the patentée then actually had left in 
hîm, which was the state of Illinois, less the two counties disposed of by 
the first assignment. 

This case was decided on the language of the assignment, and not 
upon the record of the same, or the want thereof. Judge Dbummond 
held, in analogy to conveyances of real property, that the subséquent as- 
signment of thé patenteé's "right, title, and interest" could not be con- 
strued to pass an interest which had already been assigned to another, 
and which, in fact, he did not then hâve. 

He says : 

""Where a man assigna ail the right which was conveyed to hfm by letters pat- 
ent, the meaning is that the assignment take with il everything that the let- 
ters patent conveyed. It is certainly différent from an assignment which dé- 
clares merely that he assig.ns ail the interest which he, at the time be niakes 
the assignment, has in the letters patent, provided, as in tbia, he bad pre- 
viously assigned a part of the interest which he had to another person." 14 
Fed. Bep. 110. 

But the facts of that case are very différent from the one under con- 
sidération. The assignments under which the appellant claims are not 
mère quitclaims. The one frOm Regan to Bennett is of "one undivided 
half of ail the right, title, and interest granted to him (Regan) in and 
to said invention by said letters patent; " and in the one from Regan and 
Bennett to the appellant the àssignorsdo "bargain, sell, convey, and as- 
sign * * * the said patents, and each of them, * * * and ail 
their right, title, and interest * * * in and to said patent." 

Thèse assignments are of the inventions, and the patents to which Ihey 
relate, as fuUy as when granted to the patentée. The fact that the sec- 
ond one also contains the words, " and ail their right, title, and interest," 
does not change the character of the instrument. The first and greâter 
words, "bargain, sell, convey, and assign," give scope and effect to the 
writing, and express the fuU intention of the persons who executed it. 
The latter ones may and should be regarded as surplusage. 

But admitting that the Regan-Garratt contract operated, as claimed by 
appellees, as an assignment of the patent in suit, as soon as it came into 
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existence, the pleaof the appellees that they are the owners of the patent 
must be found not true, because they do not so far connect themselves 
with that instrument. 

The supposed assignment from Garratt to Barrett ia indorsed on the 
Eegan-Garratt contract. It reads as foUows : 

"San Feancisco, Cal., Dec. 21, 1889. 
. "For and in considération of flve àollars, to me in hand paid, the reeeipt 
of whichis heieby aekhowledged, I hereby sell, assign, and transfer unto M. 
M, Barrett ail my right, title, and interest in aud to the above agreement." 

At the date of this indorsemept the original patent, of which the one 
in suitis a reissue, had been issued. . Whatever right Garratt hadtherein, 
80 far as this case is concerned, had already accrued. Thèse rights did 
not pas? to Barrett by this indorsemient, but only his right, title, and in- 
terest in the contract, — the paper as it then stood, with such rights of 
action thereon as had notbecome vested in Garratt. 

If Qarratt had similarly indorsed a promissory note to Barrett, on which 
a payment had been made, an indorsement in like manner would only 
çonfer the right to collect the unpaid remainder. 

On May; 14, 1886, Regan, Eichler, and Rauer assigned to Garratt two 
pateints for improvementg in gas-engines, being patents numbered 333,- 
3.36 and 820,285, and dated, respectively, December 29, 1885, and June 
16, 1885,." with each and everyone of the inventions and improvements 
therein described, and ail rights, liberties, and privilèges that were 
granted and secured to us, and each of us, by the said letters patent, 
and th^, assignment thereof, and contracts concerning the sanie." This 
assigriiiient wa,s recorded in the patent-office, March 10, 1888. 

Itis dainièd that the record of the words in this assignment, " and con- 
tracts concerning the same," gave notice to the appellant of the contents 
of the -contract of May 16, 1886, which was not recorded,. and that such 
wbrds rëferred toand included such contract. If we may use the expres- 
sion, this conclusion appears to us very " far fetched ;" in fact, it is purely 
imaginwyi , " Contracts concerning the same " plainly refers to the anté- 
cédent part of the sentence, which speaks of inventions and improve- 
ments described in said letters patent, and "the assignments thereof." 
The impifovements and privilèges mentioned, and which the supposed 
contracts "ooncern," are plainly of the two patents assigned. Not a 
Word therein can be tortured into referring to the contract of May 15, 
1886, which relates wholly. to the independent inventions and improve- 
ments in gas-engines contemplated and described in that writing. 

Nor is it apparent hpw any worda in the record of the assignment of 
May 14, 1886, could be notice to any one of thestatus orownership of the 
patent sued on. Abtual notice of the existe'"^'> of the writing, if it was 
material, might beshown, but how constructive notice can be predicated 
of such a record against the assignée of thig patent défies compréhen- 
sion, i 

The decree of the circuit court is reversed, and the case is remanded, 
with directions to affirm the master's report. 
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Bbubh Electric Co. et al. v. Electric Imp. Co. or Sas Josb. 

iCircuit Court, N. D. CaUfomUu Jannary 18, 1892.) 

PATBirrs POB Inventions— LiCENSE—RioHTS ov Lioensbb. 

A grant by the owner of a patent of an exclusive licenso to sell the patenteo ar- 
ticle carries wlth it an implied anthority to sue In the owner's name, even against 
his will, for the bonaftde purpose of preventing Infringement. BrushrSwan Eleo- 
trie Light Co. y. Thomson-Houston Electric Co., 48 Fed. Rep. 284, foUowed. 

In Equity. Suit by Brush Electric Company, the Califomia Elec- 
tric Light Company, and the San José Light & Power Company, and , 
others, against the Electric Improvement Company of San José, for in- 
fringemient of a patent. Heard on motion of the Brush Company to 
Btrike out its name as party plaintiff. Motion denied. 

Estee, WUson & McCutchm and Langhome & MiUeTj for California 
Electric Light Company. . 

Lloyd & Wood, Henry P. Borne, and E. P. (Me, for Brush Electric 
Company . 

Louis T. Haggin, for défendant. 

Hawléy, District Judge, {praUy.') This case was presented to me on 
a motion of the Brush Electric Company to strike out its name as. à 
party plaintiâF, because the bill had been filed without its authority or 
consent. A large number of affidavits were submitted on the motion, 
and a very extensive argument was presented by both sides. It appears 
that the Brush Electric Company, thé owner of certain patented iin- 
provements in electric arc lamps, bas had considérable litigation in 6r- 
der to maintain its patent-rights in varions states of the Union, and in 
a number of the states its patent bas been suslained. After thèse pro- 
ceedings in the courts, rival companies — the Thomson-Houston Electric 
Company — bought up a majority of the stock of the Brush Electric 
Company, and immediately stopped, or endeavored to stop, the liti- 
gation that was being conducted in différent courts by parties who held 
the exclusive agency from the Brush Electric Company to sell its pat- 
ented rights. 

I shall not attempt to make a statement of ail the facts in this case. 
They are very novel, and somewhat complicated in many respects. I 
bave carefuUy read over ail of the affidavits, and bave examined ail 
the authorities that were cited by the respective counsel. It bas been 
a serious question with me whether or not, under the affidavits that 
are presented, they do not show fuU authority and consent on the 
part of the Brush Electric Company to the California Electric Light 
Company, who holds an exclusive agency for the sale of the patented 
improvements of the Brush Electric Company, to bring this suit. It 
had given consent to bring several suits, and from the correspondence, 
as I havesaid, it is a very close question whether they hâve not given 
authority to bring any suits. It isunnecessary, however, to décide that 
matter. It is sufficient to say that I bave arrived at the conclusion 
that, whether the California Electric Light Company had express author- 
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ity to bring the suit or not, it certainly has, under the law, the implied 
aathority and power to bfing the suit in order to maintain aqd défend 
its rights. Since ibis motion was submitted, the same question has 
been decided in the circuit' court of the district of Gonnecticut by Judge 
Shipman, in a case alropstidentically the same as this, viz., Brush-Swan 
Mectnc lÀght Co. v^ MmmrirHoustm Ekdric Co., 48 Fed. Rep. 224, 
■vrherein the Thornson-Houston Electric Company had bought up the 
controlinthe other corporation, and sought to prevent litigà,tion of the 
same character instituted hère by the California Electric Light Com- 
pany agaiast the Electric Improvemeiit Company of San José. In a 
, discussion of the légal t[uestions involved, he says: 
' "If the initerest of the owner, who has in^ély gi ven bis agent a license to 
sell witUln à specifled territory, and who is still the owner of the aubstantial 
and important portion Of ,th$ patent, can be, agaiust his will, and without the 
service pf process, subjeqted to Iitigation and judicial decree, there is danger 
that the power of the licerisee will be wantonly éxercised. On the other hand, 
it is reasQnably certain tba^t a licensee can> in an action at law, use the 
««Imé'of the' owriér of tii'e {mtent, ( WilMn v. CMokerimu 14 Fed. Rep. 917 ; 
Qoodyear v. McBumey, 3 Blatclif. 32; Same v. Bisl\pp, 4 Blatchf. 438;) and 
it has also been declared with positiveness that a licensee of a patent can- 
not bring a suit in his own name, at law or in equity.for its infringement by 
a str^pg^r, {^irdsell v,^h<tliol^ 112 U. 8. 486, 5 Sup.Ct, Eep. 244.) In this 
case the Clévèland Company is really a Co-deifendànt, in view of tlie Thom- 
Bon-HoUàtOn Company's cohtrolling owner$hipof tliie stock; but, being a rés- 
ident &f OhiOi it cannot be sérved with procésa as a cô-defendant in tliis suit. 
.Tliough it ctinnot be compelled to corne ihto court as a défendant, < a court of 
equity looks at substance, rather than form. When it bas jurisdiction of the 
parties, it grants the appropriât? relief, where they corne as plaintifEs or de- 
[tendsmts, ' i^JLfttlefleld v. Fffry, 21 Wall. 205,) and places them according to 
the real positions which they rèspectively occupy in the Controversy. The 
'necessity bî înaking the owher of thepatent a pàrty in an action for infringe- 
ment is authoritatively declared in Watermah v. Makmzie, 138 U. S. 252, 11 
Sup. et. Bëp. 334, as follows: 'In equity, as in law, when the transfer 
amounts to a license only, the title romains in tbe owner of the patent, and 
suit must be brought in hi^ name, and never in the name of the licensee alone, 
;unïess that ianecessary to prevent an absolute failure of justice, as when the 
patentée is thé infringer, and cannot sue himself.' In this case, it is triie that 
the Clevelaiid Company îs Cailed upon to attack the acts of its controlling 
owner, and, in a certain sensé, to sue for its own infringement; yet the two 
corporations are separate, légal entities. One eau sue the other, and it is not 
necessary for the licensee tosiie alone, in order to prevent an absolute failure 
of justice. When the owner is not the infringer, and therefore cannot be 
made a défendant, if the licensee is to hâve an opportunity to assert his alleged 
rights, he is at a great disadvantage, uiiles's hé has the power of bringing a 
suit in equity in the name of the owner, though agaiust his will. In ray 
opinion, ne haâ, j?n'7rto /aciis, such an implied power. Whether a court of 
equity would permit a wanton or unjust or inéquitable use of the name of 
the owner of; the patent by the licensee of the bare right to sell within a lim- 
ited territory is a question v^'hich does not afflrmatively arise, and upon which 
I express no opinion." 

There is no pretensèi ih 'this case that the California Electric Light 
Company is making a iwanton, unjust, or inéquitable use of the name of 
the Brush Electric Company. On the other hand, it clearly and affirma- 
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tively appears that ît is absolutely necessary that ît should hâve the 
power to bringthis suit, inorder to défend its rights, and protect its own 
interest, under the contracts made with it by the Brush Electric Com- 
pany. Any other rule would, it seems to me, amount to a complète and 
absolute dental of justice, and no court would be justified, upon the facts 
in this case, in granting the motion. I think the opinion, from which 
I hâve read, is logical, Sound, and just, and ought to prevail. Upon 
the authority of that case, and the authorities therein cited, which are 
the same as were cited to me on the oral argument, the motion will be 
denied, and it is so ordered. 



NOPPLE ». DOEN.* 
(Clreuît Court, E. D. PennsyVoar^ki. Deeember 20, 1890.) 

Patbnts kob Inventions — What Constitctbs Infeinoembst — Consthuctio» or 
Patent. 

The class of devices employing the same process for refining oil as the device 
covered by oomplainant's letters patent No. 411,646 waa well knowii, and some of 
tbe prior devices of such class were substantially identical wlth oomplainant's de- 
vice in resuit and mode of opération. The defendant's did not embrace ail the spé- 
cial devices and combinationsforming the éléments of oomplainant's ciaims. Helâ, 
that, on account of the state of thé art, the patent must be construed strictly and 
specifically, and that tbe defeudaut's device did not infringe; 

In Equity. 

Bill by Emil Nopple to enjoin Christian Dorn from înrrînghig letters 
patent No. 411,646 lor apparatus for refining oil. The answer set up 
non-infringement as sole défense. The first claim of defendant's patent 
was "an apparatus for refining oil and purifyingoil consisting of a tank, 
a receiving réservoir, in the upper part of said tank, a horiumtal plate 
surronnding mid discharge pipe in mid plate, depending cylindera secured to 
sœid plate, forming chamhers œmmunicating at niiemale ènds, a heating pipe 
within said chamhers, said parts being combined, substantially as de- 
scribed." The éléments in italics were contained in ail complainant's 
ciaims but not in defendant's device which was manufactured uuder let- 
ters patent No. 427,421. Decree for respondent. 

(Mesbury & Shnttuck, for complainant. 

Stsrawbrïdge & Taylor, for respondent. 

BuTLEB, District .Tudge. The plaintiff sues for infringemeht of patent 
No. 411,646, covering "apparatus for refining oil," The answer dénies 
infringement and this is the only question presented and raîsed. A very 
few words will explain ail we need say respecting it. Apparatus for 
cleaningand refining oil, and other liquids, by theprocess employed, are 
old. Thi» abùndantly appears frotn the history of the art as exhibited 

•Bejrartedby Mark Wilks Ccillet, Esq., of the Fbiladelphia bar. 
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by the record. Some of such apparatus is strikingly simîlar to the plain- 
tiff's; in mode of opération and effect it is substantially identical. The 
plaintiff ,'s daims must therefore be construed strictly , and thus confined to 
the spécifie devices and combinations described. So construed does the 
défendant infringe them? It must not be overlooked that the défendant 
bas a patent, also, and consequently is entitled to a presumption that 
his patent is novel, and therefore does not infringe the plaintiff's. The 
office, with the plaintifif's claim before it, and fresh from their considéra- 
tion,; naust be regarded as deciding that they did not cover the defend- 
ant's apparatus. This décision is necessarily involved in granting the 
later patent. To overcome the presumption arising from it, the proofs 
should show with reasonable clearness, that the décision is wrong. On 
the other hand, it seems in the light of the proofs to be right. The de- 
fendant's apparatus does not, we think, embrace the spécial devices and 
combinations specified in the claims, Indeed it seems easier to distin- 
guish the defendant's apparatus from the complainant's than to distin- 
guish the latter from some ofthose that preceded it. The bill must 
therefore be dismissed and a decree may be prepared accordingly. 



The India and Owhees v. Donald et al. 
; I , (Otrcult Court of Appeals, Fifth Circuit. Deoember 7, 1891.J 

1. DEMtinRÀOE — "Weatheb Wobking Dats." 

'The term " weather worklag day, " when used In a charter-pàrty, means a ■^ny, 
ottoirwise a working day, whèn the weather will reasonably permit the carri'iug 
911 of the work contempîated. 

2. SaMB— COMiTJTATION OF LaT-D ATS. 

'"Three olear working days ' " notice, requined by a oharter-party to be given by 
. ,the master to the shipper before lay-days commence, does not begin to run until 
éuch notice reaches the ahlppSr. 
8. Samb^Exoeption in Chartee-Pabtt— Drousht Clause. 

. 4. éharter-party of a ves^él at Llmerick chartered to prooeed toShip island, thera 
to lofid with lumber, provided that the shipper should be allowed a certain number 
of '4»J'4 "to deliver the cargo, " and that in the computation of lay-dayS "shall be 
excluded any time lost by rsasC'B of quarantine, drought, * • ♦ or any extraor- 
dinary occurrence beyond the control of th^ shippers. " The cnstom of the port 
was to collect and prépare cargoea at Moss Poiit, between which place and ohip 
island no drought can affect communication. Midd, that the exception in oase of 
drought did not apply to previous droughts in the streams down which the lumber 
is floated, making a scarcity in the market and preventing the seouring of a cargo 
, »8 reqjjirpd- Pateraon v. Î)q]ii7i, 31 Fed. Rep. 682, distinguished. 

Appeàl from the District Court of the United States for the Southern 
Distri|Ctof Mississippi. 

Liijèl by Donald Bros. & Co. against the Norwegian bark India for 
damages for failure of her master to give a çlear bill pf lading. : Judg- 
mént for libelants, and dismissing cross- bill for demurrage. . The own- 
ers appeal. Reversed. 



THE INDIA. '711 <■ 

J. D. Bouse and Wm. Grant, for appellants. 

R. T. Ervin, for appellees. 

Before Paedee, Circuit Judge, and Locke and Bktjce, District Jndgea. 

Locke, District Judge. This vessel, the owners of which are îppel- 
lants herein, beiug at Limerick, was cliartered to appellees, Donald Bros. 
& Ce, of Mobile, to proceed with dispatch to Pensacola or Ship isla nd, at 
the option of charterers, there to load with sawn timber or boards, as the 
shipper might direct. The terms of the charter-party, as far as nec sssary 
to a détermination of the questions in this case, are: 

"The shippers shall supply, if légal, and if requîred by the master, ( deck- 
load, to eonsist (at shippers' option) of sawn timber and or deals and orl )arda 
at f ull freight. The cargo shall be delivered along-side vessel, at her oi/ered 
loadlng berth, at shippers' risk and expense; the master giving shippers a 
wrjtten notice of three clear working days before cargo is required, after ves- 
sel being at her ordered loading berth. * * * Eighteen weather working 
days shall be allowed the shippers in which to dellver the cargo along-side of 
vessei at port of loading, which is understood to mean actual ' delivery of 
cargo along-side,' and not 'completion of loading,' and the cargo to be un- 
loaded with ail customary dispatch at port of discharge. Ten like days shall 
be allowed on démarrage at the rate of 4d. per ton register per day. For ail 
SHCh like days as the vessel may be wrongf ully detained after such demur- 
rage days, damages for détention shall be pald at the rate of 4d. per ton reg- 
ister per day. Any démarrage or damages for détention shal! be settled at 
the place where incurred. In the computation of lay-days at port of loading 
shall be eJccluded any time lost by reason of quarantine, drought, flood, 
storms, ^trikes, tire, or any extraordinary occurrence beyond the control of 
the shippers. The master shall sign shippers' bills of lading as presented, 
without préjudice to this charter-party, but any différence in freight shall be 
settled on signing bills of lading." 

The ship, having arrived at Ship island under the charter-party, De- 
cember 25, 1890, discharged ballast, and the master reported as ready 
to receivè cargo, mailing the letter giving notice the 14thJanuary, 1891. 
This letter it appears Irom the évidence was receivéd at 9 o'cloek the 
Morning of the 16th January. The vessel remained taking in cargo as 
delivered along-side until March 6th, when she completed her loading. 
The charterers and shippers presented a clear bill of lading for the 
master to sign, but he, considering and claiming that his ship had been 
detained beyond the légal lay-days, and that he was justly entitled to de- 
murrage, refused to sign such clear bill of lading; whereupon a libel was 
filed, alleging that owing to storms and high winds and stormy bad 
weather the number of weather working days of the shipper were never 
«xhausted; that storms and high winds and bad weather afïected the 
points where the libelants had under the custom of the port collected 
and prepared the cargo; and that they were by thèse causes prevented 
from d«livering the cargo within 18 consécutive days subséquent to the 
notice; but that thèse causes were whoU}' beyond their control, and they 
had delivered the cargo within the first 18 weather working days, and 
that thé master had refused to sign a clear bill of lading, but had pro- 
tested àgainst said clear bill of lading, which had destroyed its negolia- 
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oility, and the salability of tbe cargo, greatly to their damage. To this 
the owners of the vessel, appellants, filed a cross-libel, alleging that th» 
layndays," the 18 weather worjsiag days allow«d by the charter, expired 
on the 12th of February, and that their vessel had been wrongfully 
detained,,aiid that there was due them for 10 days' démarrage and 8 
days' détention the amount of $1,162. In answer to this cross-libel, ap- 
pelées alleged that "in the computation of lay-days there shall ,be ex- 
cluded any tirae lost by reason of quarantine, drought, floods, storms, 
strikes, fire, or any extraordinary occurrences beyond the control of ship- 
pers; and that, owing to droughts, storms, and floods, they were unable 
to bave their timber delivered at Moss Point, the port where or from 
which the cargo is ordinarily delivered to Ship island, and that owing 
to said circumstances, which were whoUy beyond their control, they 
were excosed from sooner delivering said cargo. " They also denied that^ 
owing to the condition of the weather from the 16th January to the 6th 
March, the 18 weather working days had expired at the time the deliv- 
ery of thè cargo was completed. Upon thèse pleadings, the case being 
heard, judgment was found for libelants for pne cent and costs, and the 
claiiuants'. cjoss-libel was dismissed, with costs, from which the claim- 
ants hâve appealed. 

Bèsides the question of démarrage, other questions arose in the court 
below, aè to certain minôr daims of the master of the vessel, for an 
amount pai^ iâa quarantine fées;; for damage for brëaking a knee of the 
vessel; and for a différence jh exchange; but none of thèse hâve been as- 
signed in erxor, and they will receive no considération. There appears 
to be much uhcertainty in the allégations of the libelants both in thelibel 
and the ahswer to the cross-libel as to wbat condition of facts was to be 
relied upon; whether droughts, storms, or floods; and whether, accord- 
ing to the allégations of the libel, it was to be understood that the carga 
waa collected at Moss Point» and they were prevented from delivering it, 
or, accordingto the; answer to the crpssrlibel, they were unable to collect 
it there; but-, taken in connection with the évidence, there are plainly 
presented twp questions for examination: Whether there were more thaft 
18 weather; working days bçtween the tinie when the lay-days com- 
menced to rua (three clear working days atter notice by the master) and 
the final dellvery of tlie cargo; and, if so, whether such time should b© 
excluded frQm,the time subject to demurrage under the eighth article of 
the oharter-party. 

, The term "working day " bas so entered into commercialianguage and 
reçeived judicial construction that its force and meauing is beyond a 
question or doubt. It hasceased to be an ambiguous phrase; but when. 
the expression is further modified or limited by the word "weather" we 
flnd the new CQpibination not so gênerai in its use or so well established 
in its force; but its eonstru:çtipn, and theimanner and connection of its 
use, can pejjiwjt but orte meaning, namely, a day, otherwise; a "working 
day, when the weathet: woiild reasonably permit the carrying on of the 
work contempla,ted. In this case the kind of work contera plated was 
towing timber in rafts oriuûiber on lighters and delivering it along-sid» 
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of vessel. This is an exceptive term, withdrawing from ordinary work- 
ing days certain days in which it is claimed tbat one is onable to work, 
and the burden of ï)roof isiupon him who allèges the exception. The 
preeumption is tbat every working day is a day in wbicb work may be 
done, and be who allèges to tbe contrary takes the affirmative. 

tFpon the question of the number of weatber working days which 
elapsed between the master's notice and tbe completion of loading, sev- 
eral witnesses bave testifled generally to tbe bad cbâracter of tbe weatber 
■duringthe montbs of January, Fëbruary, and March, but their testi- 
mony is 80 uncertain and conflicting tbatitcannot be relied upon in 
deténnining any question of any particular day. Jackson, employedat 
«ne of. the mills, says tbe weatber for tbose montbs "was duÛ, heavy, 
and a littlerainy; windy alsb, and foggy." Cbambers, foreman of stevè- 
dores, thought the weatber "unusually severe." Danzler, a lumber 
merchant, states generally that "it was very bad weatber." The captain 
reported "bad weatber so tbick and foggy tbey could not do anything." 
"There iànot much wind when there is a fog." Howze; also a lumber 
xàercbant, says: "My recoUection is tbe weatber was rainy and foggy. 
I don't remember anything about high -^inds." "As for towing timber, 
foggy weatber is better than any other." Hearin, manager of the Pa8- 
■cagoula Lumber Company, says: "It was blowing, rainy, and foggy; a 
great deal of fog." 

There were 5 days màrked ^'stormy " by the records of the signal office 
of Mobile, and 7 upon which tbe wind reached at some time during the 
day 20 miles an bour. There were 46 days from the beginning of the 
lajr-^ays until tbe vessel bad completed loading, and it may bave been 
that the weatber was generally bad during tbe time, and yet there bave 
heèn 18 or more days in wbicb work may bave been carried on; and tbe 
only way to arrive at a satisfactory conclusion is to examine the testi- 
mony touching each individual day in question. The first question is, 
Tvben did tbe lay-days begin? Tbe charter-party provided that tbe 
raaster, when bis vessel was fuUy ready, should give three clfear working 
^ays' notice. Tbis notice cannot be considered as given until it is sbo wn 
to bave reached tbe shipper. Tbis the évidence shows was àt 9 o'clock, 
forenoon of Friday, tbe 16th' Fëbruary. It was not received so that 
Friday could be considered a clear working day, and Saturday, Monday, 
and Tuesday must be allowed, and the lay-days considered to bave be- 
gun on Wednesday, tbe 21st. This is the first day in question, tbe 
mister of the bark claiming it a weatber working day, and libelants not 
admittingit. Martin, who is engaged in tbe lumber business at Mobile, 
SLiid who bad kept a record and presented an exhibit of the weatber 
working days for the entire time in question, says "it was a heavy rain." 
Donald, in bis diary, says it was "a wet day; strong S. W. wind. No 
lay-day." Rudolph, tbe managing raan for Keyser & Co., a lumber 
rshipping firm at Moss Point, tbe nearest point to where tbe bark was 
liying, and who bad kept a regular record of tbe weatber working days, 
■which be presented, does, not call it a weatber working day. Tbe signal 
service record at Mobile bas itmarked "stormyj" qnd shows that tbesouth- 
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west wjnd reached 30 miles an hour. This certainly cannot be counted 
as a weather working day. 

CarefùUy examinîng the several days in dispute claimed by fhe claim- 
ants, and not âllowed by libelants, in the light of the testimony of Mar- 
tin's, Rudolph's, and the signal service records, libelant Donald's diary, 
and the bark's log-book, we hâve arrived at the conclusion of fact that 
the 21st, 28th, 29th January, and the 8d of February, were not weather 
working days, and the 2d, 6th, 7th, 12th, 21st, 23d, 24th, and 25th 
of February, not allowed by libelants, were weather working days, and 
should;be allowed as such. Thèse days, together with those allowed by 
libelants or classed as good in Donald's diary, make 22 weather working 
days to thia time, deducting from which the 18 lay-days allowed, leaves 
4 days for which demurrage should be allowed. It appears that the 
cargo jexcepting the deck-load, was delivered along-side the vessel Feb- 
ruary, 25th, at which timeit is found that thére had been 22 weather 
working days. The charter-party provides that this time allowed for 
ddivering cargo "shall mean actual delivering of the cargo along-side, 
and ,notcompletion of loading." This would therefore complète the 
furnishiug of cargo, ail eXcept the deck-load, as far as the shippers could 
beJieldi responsible. The language of the charter-party also shows con- 
clusively. that it was the ship's duty to take cargo on board, one provis- 
ion of it being "the vessel shall discharge barges and rajlroad cars sent 
alông-side without unreasonable détention." The shippers, having fur- 
nishedon the 25th ail the cargo so far called for, were no longer chargea- 
ble with demurrage until notified by the master that a deck-load would 
be required. The deck-load was only to be furnished if required by the 
master, and the shippers were entitled to a notice of three clear working 
dàj^Si for this. This notice was received by the shippers at 2 o'clock 
Saturday, February 28th. The three dear working days would be 
MQnday,,Tuesday, and Wednesday of the next week, or the 2d, 3d, and 
4th ofîMarch. The deck-load was furnished on the 6th. There being 
nô question but what the 5th and 6th were weather working days, they 
must be held to be subjeet to demurrage, which makes six days in ail 
for whioh the vessel is entitled. 

This brings us to the second question in the case, — are thèse six days 
to be excluded in the computation of lay-days as time lost by reason of 
quarantine, drought, flood, storms, strikes, or fire, under the exceptions 
of the eighth article of the charter-party? The évidence shows that the 
libelants had no cargo collected at Moss Point, but that they had to pro- 
cure it from the lumbermen as they could. There hâve been no alléga- 
tions or évidence of quarantine, drought, flood, strikes, fire, or any ex- 
traoïdinary occurrence happening since the computation of lay-days 
commenced, and the days of storms bave already been excluded in con- 
sidering the weather working days; but it is claimed that this clause ap- 
plie;y,not only to the time lost during the running of the lay-days, but 
to previous droughts, which had for months before caused low water in 
the streams from which the logs were usually received, and had there- 
fore produced a scarcity in the market, so that libelants lost time in pro- 
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curing cargoes as required. Such construction of the terms of the char- 
ter-party would resuit in so différent a relation between the shippers and 
ship-owners, in regard to the duties of the former in supplying cargoes, 
from what has been fuUy established by law and in ail commercial 
transactions touching the matter, that it cannot be accepted without the 
most condusive and convincing argument. 

First, let us consider the language of the contract. The sixth and 
eighth articles are to be read together. "Eighteen weather working days 
shall be allowed the shipper to deliver the cargo;" and "in the compu- 
tation oflay-days shall be excluded any time lost by reason of drought," 
etc. ShaU this be read that any time that may hâve been previoUsly 
Idst, or that any time lost by any drought which may hâve previously 
existed, shall be computed and excluded from the running days? or 
shall theword8"to procure and" be interpolated before the "to deliver?" 
The terni used, "excluded," instead of what might hâve been used, "de- 
dncted," does not favor such construction. Is there anything thât re- 
quires it? The case of Paterson v. Dakin, 81 Fôd. Rep. 682, is relied 
upon by libelants in the position taken by them. In this case the ques- 
tion appears to hâve been carefully considered, and the learned judge 
to bave-" arrived at the conclusions therein stated upon two grounds: 
Fir^, a désire to give force to every term used; and, secondly, to construe 
the contract according to the peculiar usages of the port of loading, as 
they appearcd in that case. It is claimed that unless the term" drought," 
as hère uséd, can be applied to droughts existing throughout the states 
from which lumber is supplied, causing the low water which prevents 
obtaining logs, it can hâve no force or opération in this contract, as no 
drought coùld affect the waters over which the delivery of cargo between 
Moss Point and Ship island was made. This may be true, that no droUght 
could affect the delivery of cargoes at Moss Point any more than qùar- 
antine, fire, or strikes hâve affected the case; but it is not shown that 
the ehip^wners were aware of that fact at the time of making the char- 
ter. We recognize the gênerai principle that, where a construction may 
be given a contract which ;^^ill give force to every term and provision of 
it, it should be donc; but such construction must be reasonablè, just, 
and consistent with well-established law and the apparent intention of 
the parties. In construing charter-parties, which are almost always made 
upon prepared and printed forms, and into which terms and conditions 
are introduced tô cover every case which might arise, it is impossible to 
give force and opération to every term so used in every case, and come 
within this rule of construction. The intention of the parties is the 
principal point to be aimed at, and it is to be looked for as well in the 
surrounding circumstances and usage of gênerai and local trade as in the 
language. It appears by the allégations of both the libel and answer to 
the cross-libel that it was the custom and usage of the port to bave 
timber. cargoes collected and prepared at Moss Point, where, as the libel 
asserts, libelants had, "under the custom of the port, collected and pre- 
pared the said cargo," and in the answer to the cross-libel they "were 
unable to hâve their timber delivered at Moss Point, the port where or 
v.49F.no.l— ^ 
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from wbich cargo is ordinàrily deliveted to Ship island." This being 
the custorriary point at wbich to hâve cargoes coUected and prepared, 
can it be held, for the purpoae of giving force and opération to tbe term 
"droughts," tbat tbô forestS of the back country are to be considered as 
tbe store-houses of the cargoes, the points from wbich the delivery be- 
gins, and the owner to assume the risks aiid uncertainties of getting 
them to markèt? i 

It is urged in bebalf of libelants tbat it was well known tbat the 
timber of the contemplated cargoes canie from the bead'waters of the 
rivers, and tbat frequently droughts prevented getting it down the streams 
to the mills, where it was prepared for shipment,: and tbat itsbôuld be 
presamedi that tbe charter-patty was made with tbat knowledge, and thé 
drdught daùse sbould therefore be beld to apply. We do not think so. 
Such construction would completely revolutionize the law of shippers 
and shiptowners; make the ship-owner responsible for what was plainly 
thedUtyof tbe sbipper; excusé tbe sbipperof grain for tbe détention 
of a ■ v«ss6l Bit New Orléans on account of seasons of drougbt on tbe 
wheat-fields of the nortb-wèst, and ; the shipper of coal from Philadel- 
phia for strikes naontbs before in the coal mines of Pennsylyania of 
wbich tbe sbipper had knowledge at the time of chartering a vessel in 
Liverpool. It cannot be assumed that the sbiprowner assùmed such 
risks and responsibility without the most direct and unequivocal language 
in the charter^iparïy. I» thé cûse of Hudéon v. iife, L- R- 2 Q. B. 566, 
the sbipper was excused only beôause, accordingito the custom of the 
port of Suliriam, the grain was stored higher up tbe river ât Galatz, and 
on aecount of ice it could not be brought dowii} but in this case the 
custom isshown to be the other way, — that cargoes are to be coUected 
and pi^pared at Moss Point. 

lin Grant v. Goverdakih. R. 9 App. Casi 470, cited by appellanta, it 
îS'Said: ,..■',■, ■; ,, 

"There is nocontract as ta the particular place from which the cargo was 
to corne, npooi^traçt as to the particular manner in Which it was to be sup- 
plied, or.how it.was tp be brougbt to the place of loadip^, and that, therefore, 
itçpuld not bp supposed that, the parties were çpntràcting about any such 
thih^." "ït caniiot be deniéa that unless those Vvords bf exception, accord- 
jihg to their proper construction j take this case which bas happened out of the 
d^murrage clausfi, the mere^'étof frost, or any other thing, having impeded 
theiperformance of that which the charterer, and not the ahip-owner, is 
{bound to perform, will not absolve him from the conséquences of keepingthe 
shjp toolong." 

It is true that in that case the term "loading" wns directly used, but 
in the présent case tho language of tbe section relied upon would, we 
consider, as strongly confine the loss to the exclusion of those days 
which were lost iri delivéring, not in procuring. In that case the load- 
ing was prevented because the ice prevented bringing the iron through 
the canal to, the dock, but the!cause was considei"ed too remote to excuse 
the sbipper. In this case the same reason holds with more force. The 
libelants thémselves show that the custom of the port is that cargoes are 
coUected and prepared at Moss Point, between which place and Ship 
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island no drought can affect communication. Can it be reasonably pre- 
sumed that in making such charter the owners were aware of the fact 
that the term could bave no force unless it was extended to the woods 
of Louisiana, Alab'ama, or Mississippi, and intended to take the chances 
of a drought there ? We are clearly of the opinion that no such inten- 
tion can be presumed from the language of the contract; gênerai custom 
and usage is directly opposed to such construction; and we find nothing 
in local custom or usage to demand it. 

Thjs precludes the examination further as to whether it bas been proven 
that it was the drought that caused any loss of time to the shippers in 
tbis particular case. The çharterers (the libelants) were loading some 
10 vessels at Mobile and several others at Ship island. It appears that 
tbey were loading sbips at Mobile, Pensacola, Horn island, and Sbip 
island; tliat from January to the time of taking the testimony they had 
loaded at Ship island alone some eigbt or nine, taking between five and 
six million superficial feet of lumber; that as a rule tbey kept a very 
large stock in the booms at Mobile; that the Pascagoula Lumber Com- 
pany had in their booms on the Ist of January agood many more than 
5,000 logs, — the manager would not say quite 10,000, but a good many 
over 5,000. Was it a scarcity of timber or an excess of vessels? Was 
it the drought and low streams or scarcity of lumber and lumberraen in 
the forests to supply such an active demand? None of thèse things ap- 
pear, àud it certainly cannot be presumed that the ship-owner contracted 
against ail of thèse exigencies, 

We do not consider that the sbipper was excused for the delay of the 
vessel on account of any of the exceptions of the eighth article, and find, 
therefore, that, at the time of refusai of the master to sign clear bills of 
lading as demanded of him, there was anamountof demurrage due him 
which be had a right to demand should be settled at the place of load- 
ing, or for whicb he had a lien upon the cargo, and be was fuUy justi- 
fied in such refusai, and the libel should be dismissed witb costs. We 
further find that, under the cross-libel, the libelants, Donald Bros. & 
Co. , as çharterers of the bark India, are indebted to the owners in de- 
murrage for 6 days, or £79 12s., at the rate of $4.83è, or $384.87, for 
which judgment would foUow, with costs; and it is ordered that the 
cause beteinanded by said district court, with instructions to dismiss 
said libel, with costs, and enter judgment for thedaimauts on the cross- 
libel for $384.87, and costs, together with the costs of this appeal. 
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The Virginia and The Lomaa. 

(District Court, D. Kon/Ianâ. Uay 8, 1891.) 

L OOIAISTOir BBTWBBN 8TBAMBK8— SlONiiS— PAILTTKB TO REVEKSa. 

A collision happened In the night-time at the junction of the Pt. MoHenry and 
Brewérton channels of the Patapsoo river between two side-wheel passenger steam- 
ers, the Virginia and the Louise. The Louise, the incoming steamer, at a proper 
distance signaled to the Virginia by two blasts that sbe desired to take the south- 
erly side of the channel, being the side which was on her port. The signal was 
Bhswered by a steam-tug, which was between her and the Virginia. Without get- 
ting any reply from the Virginia, théLoaise put her helm to starboard, and con- 
tinued, at her fuU speed of 11 miles an hour, until she was about a quarter of a mile 
fi<om tl)e Virginia, whensheagaiD gaye a signal of two blasts. The Virginia be- 
ing. then over on the southerly edge of the channel with her wheel to starboard, and 
the channel being obstruétéd by a schooner, the Virginia was unable to avoid the 
Louise, 4nd they collided just at the bend of the channel. Meld, tlutt the Louise 
was; in fat;ilt (1) in putting her helm to starboard, and taking the side of the chan- 
nel which was on her port, without gettingan assenting signal from the Virginia; 
(8) alsd in not obeyiiig the rule which required her, having the Virginia on her 
starboard. side, to keep out of tbe Virginia's way; (8) also because, when the risk 
of collisidu was apparent^ the Louise did not stop and reverse her eugines, but 
meifeiy Blowed. 
a. SiJiB— Rate of Spbed— MtTTDU. Fault. 

The Virginia, the outgolng steamer, heard the signal of two blasts glven by the 
Louise, and when it was anSa w'èted by the tug supposed it was intended for the tug. 
She oontinued her full speed of 14 miles an hour, and ported her helm to avoid the 
schooner, and went over to the southerly edge of the channel; but she did not 
make out the side lights of the Louise, nôr did she signal hersèlf nntil the Louise 
came eut from behind the schooner, and signaled a second time when the steamers 
were not over a quarter of a mile apart. Xhen the Virginia blew danger signais, 
and reversed her engines, and did ail she could to avoid the collision. Héld, as to 
'. the Virginia, that, as she was nearing a bend of the channel obstructed by the 
schooner, and had not made out the side lights of the Louise, she was in fault in 
maintaihing such a high rate of speed in a place of such danger, under such uncer- 
tdinty: with regard to tbe Louise's course, without having a distinct understanding 
by interchange of signais béfore the steamers had approached so near to each other, 
E&pèMebbe has demonstratèd that the strict observance of every précaution pre- 
gcrlbed by etatutory régulations and by good seamanship is necessary for the safe 
navigation of steamers at high speed in the channels of the Patapsco river. Held, 
that boih Bteàmers wére in fault. 
{SylWnMtiythie Court.) 

In Admiralty. Libel for damages by collision between steamers. 
Thomaa W. Hall and if. F. D. Johiis, for the Louise. 
John H. Thomas and Oeorge lÂeper Thomas, for the Virginia. 
Archibdld Sterling, Thamàa 0. Hayea, Robert H. SmM, and Beverly W. 
Mister, for petitioners. 

MoBEis, District Judge. About 8 o'clock on the evening of July 28, 
1890, the steamer Virginia and the steamer Louise, both side-wheel pas- 
senger steamers, came into collision in the Patapsco river, near Pt. Carroll, 
about six miles from Baltimore. The Virginia was on her regular trip 
from Baltimore to Norfolk, and received considérable damage from the 
breaking of her stem, which was twisted to starboard, but neither her 
passengers nor cargo were injured. The Louise was a large excursion 
Bteam-boat, returning to the city from Tolchester Beach, with 1,500 ex- 
cursionists on board. She was eut into on her starboard side, about 30 
feet from her stem, the bow of the Virginia peuetrating through her 
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guards, and cutting her huU to the water's edge, doîng her considérable 
in jury, and with the lamentable resuit that 14 of her passengers lost 
thieir lives and a number were injured. The case is now heard upon the 
libels and pétitions of the injured passengers of the Louise, and of the 
persons who, under the Maryland statute, are entitled to sue for the 
death of those who were killed, thèse libels and pétitions alleging that 
both the steamers were in fault; and upon the çross-libels of the owners 
of the steamers, each alleging that the other was in fault for the collis- 
ion. The collision took place at from 100 to 200 yards to westward 
and louthward of the bend at the junction of the Ft. McHenry and 
Brewerton channels of the Patapsco river. Thèse are deepened channels 
of the river, in which, near the place of collision, there is a depth of 27 
feet for a width of 500 or 600 feet; but the natural depth of the river at 
that point, and for a considérable distance above and below, is naviga- 
ble for steamers of the draft of the Virginia and the Louise for a distance 
of nearly half a mile on each side of the deepened. channels. The course 
of the Ft. MeHenry channel is N. W. è N., and of the Brewerton chan- 
nel W. N. W. i N.; so that the différence in the Courses is two points. 
As thèse channels are the most direct route for vessels approaching or 
leaving Baltimore, and are marked with buoys on the northern and east- 
«rn side, and range lights are maintained to guide vessels in them, they 
are commonly followed by ail steamers, including those whose shallow 
•draught does not require that they should keep in them. The iesti- 
mony on behalf of the Louise shows that she leit Tolchester Beach at 7 
-o'clock, to bring her passengers to Baltimore, and that when she was in 
the Brewerton channel, some distance below the bend, her pilot saw 
ahead of her a three-masted schooner, the Yale, proceeding under sail 
lUp the Brewerton channel in the same direction as the Louise, and that 
ihe saw the Virginia coming down the Ft. McHenry chaimel. He blew 
a signal of two blasts, intending to indicate to the Virginia that the Lou- 
ise would starboard her wheel, and desired to take the southerly and 
westerly side of the channel, and to pass on the Virginia 's starboard side. 
This signal was immediately answered with an assenting signal of two 
blasts, not by the Virginia, but by a steam-tug, which was just coming 
up to the schooner Yale to speak her, and which was outside the chan- 
nel to the northward. The pilot of the Louise did not immediately re- 
peat his signal, but, putting his helm a little to starboard, he proceeded 
on up the channel, getting a little more to the southerly sideof it, un- 
til, when not far from the bend, he saw the Virginia's rèd light coming 
.around the southerly side of the Yde. He then again blew two blasts 
to the Virginia, expecting, as he says, that the Virginia, after clearing 
the Yale, would starboard her wheel and change her course to straighten 
down the Brewerton channel, and would come in between the Yale and 
the Louise. This the master of the Virginia states he had never in- 
-tended to do, and that, when he got the signais from the Louise,' it was 
iinpossible for him to do it, as, when he had cleared the Yale; he was 
under a port helm, and had the Louise two points on his port bow, and 
îiis position was such that he had every reason to conclude that it was 
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împossîMeforhîm to break hîs sheer arid change hîs course, and pass in 
between.the Louise and the Yale. Dp to the moment of the Louise 
givingher second signal, both steamers were under fuU speed, the Vir- 
ginia making not less than 14 miles an hour, and the Louise not less 
than 12 miles an hour. Both the pilot and the master of the Louise 
claim that the Virginia did answer the Louise's second signal with an as- 
senting signal of two blasts; and afterwards blew danger signais. The 
witnesses on behalf of the Virginia deny tliat she ever answered with as- 
senting signais, and testify that she blew danger signais just as soon as 
the Louise blew the two blasts, and showed her green light on the s^uth- 
erly aide of the Yale, and that she continued to blow repeated danger 
signais almost to the moment of collision. 

Assuming, however, as is contended on behalf of the Louise, that the 
Virginia did answer with two blasts, and in a very short interval after- 
wards blew the danger signais, still, even if we take the testimony of the 
master and pilot of th.e Louise more fàvorably for her thaii the incon- 
sistettcies in the master's testimony and the confliots between bis state- 
ments and those of the pilot would warrant, I think there can be no 
doubt that the case made for the Louise condemns her. Taking the sit- 
uation to be as those in charge of the Louise evidently considered it to 
be at the time they gave the first signais, they were then expecting, and 
based their actions upon the expectation, that both steamers would keep 
to the channelsj ând they recognized the fact that neither was to be ex- 
pected to p»râue any course iùdependently of the course of the chan- 
nels. The master and pilot of the Louise both say they expected that 
the Virginiaj which was then in the Ft. McHenry channel, would change 
her course whéh she got to the Brewerton channel, and they evidently 
expected to pass her in one or other of the channels, or in the bend. 
Under thèse conditions, they were bound by article 21 of the interna- 
tional rulesto keep the Louise to that side of the mid-ohannel which 
was to her atarboard side. Fûrthermore, in passing in either of the 
channels, the steamers would be meeting end on, or nearly end «n, so 
as to involve risk of collision, ahd the Louise would be bound to direct 
her course to tlie starboard, so as to pass on the port side ofthe Vir- 
ginia. Alsûjiby rule 1 ofthe pilot rules, they would be bound to pass 
port to port^ and bound to signal with onè blast of the whistle. Thèse 
rules, applicable to the navi^tion of the Louise, those in charge of her, 
without any compelJing reason except their own convenience, desired to 
reverse, and to také the side of the channel which was on their port 
side, and to bave the Virginia pass them on their starboard side. Such 
a course, especially near the bend of n river channel, requires the most 
cautions seamansbip; but they had the privilège of attempting it upon 
one simple^ but absolutely essential, condition, which was that, at a 
sufficient distance apart, they first obtained the agreernent of the Vir- 
ginia by getting her assenting signais. That agreement they attémptéd 
to obtain at -the distance at which they thought they ought to hâve it. 
Their signal was iiot answered by the Virginia, but was answered by an- 
otber nearer steamer, and yet they kept on with a starboard Wheel, just 
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■as îf they had obtained the agreement, and nkaintaitied theîr full speed 
of 11 miles an hour, approaching rapidly the schooner, which was an 
obstruction to both steamers; approaching the bend in the channel where 
they supposed both steamers would alter their courses, and where there is 
always greatest necessity for caution, and .where, if both steamers képt 
to the southerly side of the channel, they must almost certainly collide. 

It clearly appears from the case made for the Louise by the testimony 
of her master and pilot, that, without gètting any agreement by inter- 
change of signais, and without, slackening speed, and while violating ail 
the rules prescribed to avoid risk, and seeing ail th« time the red light 
of the Virginia open off their starboard boifr, they képt on, trusting solely 
to an expectation that when the Virginia had reàched the turn aftd had 
cleared the Yale she would sterboard her wheel and change her cotirse 
so as to ipass the Louise on her starboard side . Tbig ■ was leaving ail to 
«hance in a situation which called for a distinct understanding with the 
approaching steamer, and the strictest observance of ail the rules for safe 
navigation. If, on the other hand, it can be said, as was earnestly urged 
on behalf of the Louise, that, both beiug side- whêeli steamers of shallow 
draught, they were not confined to the channels, and that they are there- 
fore to be treatied as vesseis in wide navigable waters, then the Louise is 
equally in fànlt. She had >th^ Virginia on her starboard side, and by 
article 16 the Louise was bound to keep outof the Wày of the Virginia. 
This shedidinot do, and did not intend to do, but those navigating her 
relied upon the expectation that the Virginia would keep out of her way 
by changing the Virginia's course to haul into the Brewerton channel. 
It is plain, aiso, that, after the Virginia ported to avoid the schooner, 
and the Louise starboarded upon giving her £5rst signal, the steamers 
were in the fourth situation shown in the diagràms of the pilot rules 
illustrating the use of the side lights. The Louise was showing her green 
light, and was seeing thè red light of the Virginia, and was bound to 
put her hëlmto port, and the Virginia was' bound to Continue her course. 

It is obvious that the pilot of the Louise, without àny indication from 
the- Virginia, proceeded upon a theory that it was the intention of those 
navigating her when they had cleared the Yale to starboard her wheel, 
and go to the eastward; and upon this theory he kept on at full speed, 
without repeating bis signal, until it was discovered that he had misap^ 
prehended the intention of those in charge of the Virginia. Nor did the 
nfiaster of the Louise, when he assumed full control, after the second sig- 
nal of the Louise was given, and when he heard the danger signais of 
the Virginia, take proper steps to avoid the impending collision. He 
neither stopped and reversed bis engines, as required by article 18, nor 
did he hard a-starboard bis wheel, and go full speed ahead, either of which 
maneuvers might possibly hâve beau successful; but he put bis wheél 
somewhat to starboard, but not hard a-starboard, and merely slowed bis 
engines. It does not seem to me that there is any view that can be taken 
ofthe navigation of the Louise which do'es not ineulpate that steamer. 

The case of the Virginia présents much greater difficulty . Unless the 
Virginia delayed too long, considering her high rate of speed and the 
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want of certaînty as to the movements of the Louise, în taking the ini- 
tiative apd giving the proper passing signais prescribed by the pilot rules, 
I can fini no other fault which can be imputed to her navigation. She 
waa on her proper side of the middle of the channel from the time she 
Stisaightened down the Ft. M,cHenry channel, and, in avoiding the Yale, 
Ji?(<J.:got over to the southerly edge, andprobably outside of it. The 
Yale, being about the middle of the channel, and the Virginia on her 
proper side, in clearing the Yale the Virginia rightly ported and kept well 
away from her. The Virginia was also justified in supposing that the 
fiirst signal ;of the Louise was not intended for her, as it was immediately 
answered by the tug, which was much nearer to the Louise, and it was 
noX lepeated. When the Virginia gôt the second signal from the Louise, 
whatever may hâve been the impression on the minds of the officers of 
the Louise, I think it is abundantly proved that the Virginia did not 
answer with an assenting signal of two blasts, but she at once blew dan- 
ger signais, and at once rang to reverse fuU speed astern- This was the 
proper thing to do, and is prescribed by article 18 and by rule 3 of the 
pilot, rple,s- This prompt reversing doubtless prevented the collision 
fromi being much more calamitous in its results, as the Virginia had 
neariy stopped her headway when the vessels came together. 

It is prged on behalf of the Virginia that, as she was the privileged 
vesselj pursuing the course which, under the law, she was entitled to 
hold, she had a right tomaintain her speed, relying upon the approach- 
ing ve3sel performiûg her duty, to keep out of her way, or, at any 
fate, tO' keep away from the Virginia's side of the channel. But, be- 
tween tw;0 steamers which are approaching each other, either head and 
head, or in an' oblique direction, safety of navigation requires that there 
shall be no uncertainty aS to how they propose to pasa;each other; and 
therefore the pilot rules peremptorily require that they shall interchange 
signais 4t the distance of half a mile apart, or, if they do not, that, when 
they get within half a mile of each other, they shall slow down until 
proper signala are interchanged and adefinite understanding is arrived 
at. It is quite true that, often in harbors and with small steam-vessels, 
the opportunity to interchange signais or the necessity for an understand- 
ing with each other does not arise until the vessels are nearer than half 
a mile, and it is also true that the estimation of distance is so difficult 
on the water that admiralty courts are careful not to hold navigators to 
an impossible accuracy as to distances, provided, having due regard to 
the speed of the vessel and the other circumstances of the case, the signal 
is given at, a perfectly safe distance, and the rule is substantially com- 
plied with. It is therefore necessary that the court should ascertain, 
as neariy as the testimony will disclose, what was the distance between 
the two steamers when the second signal was given by the Louise, and 
whetherjconsidering their speed and the place where they were to pass and 
the circumstances attending their approach to each other, the Virginia was 
in fault in wiot taking the initiative, and signaling before the Louise. The 
Louise was seen from the Virginia at least as soon as she gave her first 
signal. It was not quite dark, ail her salooa lights were seen, and she was 
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known to be the Louise, a lai^e excursion steamer of considérable speed. 
It was known to those in charge of the Virginia that the Louise's course 
was up the Brewerton channel towards Baltimore. It was known to 
them that the two steamers would pass each other soraewhere near the 
bend in the channel, and somewhere near the schooner Yale. It waa 
known to them that the combined speed of the two steamers was not less 
than 25 miles an hour, approching each other at the rate of half a mile 
in less than a minute and a half. Thèse facts, known to those ii) charge 
of the Virginia, presented to them, it seems to me, a case in which, if 
their speed of 14 miles an hour could be allowable, it could only be 80 
if accompanied with the most careful attention to the movements of the 
other steamer, and an intérchange of signais at such a distance apart that 
misunderstandings could be corrected. 

In ascertaining the distances in this case, there is not only the usual 
difficulty that the direct testimony on the subject is only an uncertain es- 
timate, but the additional difficulty that the ofBcers of both steamers and 
the witnesses in their behalf are liable to be swayed by the fact that neither 
steamer can justify herself except by puttitig the distance at half a mile; 
so that both sets of witnesses are tempted to make the most favorable esti- 
mate of the distance. This influence is observable in some différences be- 
tween the statements madè just after the occurrence and those made at the 
hearing, when the importance of the distance was more fully appreciated. 
But among the facts quite accurately established by the testimony is the 
place of the collision, and the place where the schooner was at that time, 
and the witnesses pretty well agrée in fixing the distance from each of the 
steamers to the schooner at the time the second signal was given. Capt. 
Bohannan, the master of the Virginia, testifies that he had just put fais 
hand to the rope to give a signal of one blast to the Louise, when he heard 
the Tjouise's second signal of two blasts, and, seeing then that it was 
impossible for the Louise to pass him by going to bis starboard, he 
withoùt a moment's delay blew the danger signais and rang to stop and 
back full speed astern. He says that at that time the schooner Yale was 
off bis port beam her jibboom pointed between the Virginia's paddle- 
box and stem. The lookout of the Virginia says the place of collision 
was off the Yale's port quarter, a little abaft her beam. The master of 
the Yale says the collision took place 300 to 400 yards, bearing S. E. by 
S. off from his port quarter, and would hâve been abeam of hinj if he 
had not luffed, throwing his schooner's head to the northward. He also 
says that, just before the danger signala were sounded, thinking the Vir- 
ginia was getting ralher close to him, he ported his wheel and luffed, in 
order to be safe, and be out of the Virginia's way, she being then within 
hailing distance. With regard to the Louise, the master of the Yale 
says: "When she got close up under my port quarter she blew two more 
whistles;" meaning her second signal. It also appears from the testi- 
mony of those on the Yale that, when the Virginia reversed her engines, 
the master of the Yale ordered the peaks of his sails to be dropped, and 
the schooner to be luffed still more, for fear he might run into the Vir- 
ginia if she backed. Capt. Boon, of the tug Mamie, which was to the 
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eastwarcf of the Yale, testifies that when the Louise blewher second sig- 
nal sbe was under the Yale's port quarter, and that the collision took 
place right off the Yale's port bow. Rhuark, the pilot of the Louise^ 
testifies that, when he blew the second signais, the Virginia's bow aud 
her réd light had opened clear of the Yale's stem; and Capt. Truitt, the 
master of the Louise, testifies that when the Louise blew her second sig- 
nal the Yale was right on the Louise's brbadside, abeam, and about 300 
yards off. Several of the naost observing witnesses from araong the ex- 
cursion paasengers on the Louise confirm the nearness of the schooner. 
01dfield,"belng questioned as to the distance of the Yale from the Vir- 
ginia when the Virginia changea her course to the westward, and gave 
the danger signais, says: "We had got past the sehooner, and the tug 
was then astern of us." Livingstone, another passenger of the Louise, 
testifies that they were passing the sehooner just as he heard the Louise 
give the second signais. 

It would appear, by a gênerai concurrence of the witnesses from ail the 
vessels, thait the Yale, which was lufiing and moving very slowly, was, 
just befôre the collision, at the very single or bend of the two channels, 
and about in the middle of the channel; that both the Virginia and the 
Louise, although both well eff to the westward of the Yale, had ap- 
proached sb near each other before the second signal was given by the 
Louise ag! that both appeared to be passing the Yale. Each steamer 
then sawthê other around,eitherto the westward side orthestern, of the 
Yale, the Virginia discovering the green light of the Louise, and the 
Louise seeing the red light of the Virginia, coming out from under the 
stem of the Yale. It was at this moment that the Louise gave her sec- 
ond signal, and that the Virginia answered with the danger signais. 
Both were at once aware that there was imminent risk of collision, and 
both tried to avoid it; the Virginia by hacking, and the Louise by con- 
tinuing het sheer under a starboard helm, and somewhat slackening 
her speed. The reason why thèse maneuvers were not successful was 
that, considering the speed of the steamers, there was not distance enough 
between them; This, it seems to me, is convincing that the distance 
between mnst bave been much less than half a mile, and much less 
than was safe for them to àpproach éach other without an interchange 
of sigbals. They were bbth side- wheel steamers, of shallow draught, 
not diMcult to handle. The master of the Louise says that when she is 
at full speed she can be stopped in from 600 to 900 feet. The master 
of the Virginia says she can be stopped and started back in four times 
her length, which would be about 1,000 feet. Half a mile is 2,640 
feet. The' engineer of the Virginia says he got the bells to stop and back 
full speed astemimmediately upon hearing the danger signais; that the 
Virginia can be stopped with about five reversed révolutions of her 
wheels; and that he bad got about two reversed révolutions before the 
collision. As Soon as Capt. Bohaniian heard the second signal of the 
Louise, he exclaimed that it was impossible for her to cross his course. 
If they were then half a mile apart, it is not easy to understand why he 
could not hâve stopped tfae Virginia before she had gone ahead a quar- 
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ter of a mile, or 1,320 feet. If, on" tbe other hand, ît can be true that 
when the danger was seen and the signais given the vessels were half 
a mile apart, then it is évident that the Virginia's spçed of 14 miles an 
hour was dangerous for her to maintain-, in the night^time, navigating the 
channel with a schooner ahead cl ber atad a steamer coming up astern of 
the schooner, whose course had not been indicated to those on the Vir- 
ginia by her side lights or her wbistle. 

There is no question but that there ia a great différence between the 
culpability of the officers navigating tbe Virginia and those navigating 
the Louise. The latter were primarily in fault for breating the risk of 
collision, while those navigating the Virginia did everything to avoid it, 
and are only in fault for allowing the Louise to get as near as she did 
without taking the initiative, and giving the proper passing signal; ap- 
parently taking for granted that the Louise was coming up on her proper 
side of the channel, as they supposed the interchange of signais between 
her and the tug indicated that she would. It is certain, bowever, that, 
if the Virginia had signaled before the Louise came out frora behind 
the Yale, the collision would hâve been avoided. Considering the well- 
known danger which attends navigating thèse channels, unless every pré- 
caution is taken to avoid misunderstandings, it is the duty of the court 
to rigidly enforce tiie régulations. It may be said of the pilot rules for 
interchange of signais between steamers when navigating ihese channels, 
as bas been said of the rules governing vessels navigating in a fog, that 
they are not merely for the purpose of preventing collisions, but of pre- 
venting danger of collisions. The Dordogne, lO Prob. Div. 10. 

There is another point to which it is proper to advert. It is alleged in 
the Virginia's libel, and testified to by her master and pilot and look- 
out, that, although they saw the gênerai saloon lights of the Louise 
when she gave her first signal, they never made out either of her side 
lights until ber green light came out upon them from under the stern of 
tbe Yale. They suggest, as the possible reason for tbis, that they were 
too far off at first, and that afterwards the lights were hid by the Yale. 
But the Louise's side lights could hâve been seen, especially with tbe 
glasses, at two miles off; and, if they remained hid by tbe Yale for any 
considérable time that, of itself indicated that the Louise was starboard- 
ing, or, at least, it was a case of such uncertainty that it was a fault in 
the Virginia to keep on at full speed without signaling. Those in charge 
of the Virginia were looking at the Louise's lights àcross the interior 
angle formed by the two channels. She was astern of the Yale, and they 
say she appeared to them to be well on the starboard or northern side of 
the Yale's course, because, looking to* the starboard of the Yale, they 
saw a long space between ber and the Yale. But tbis was an unreliable 
inference. They were looking across the bend, and could not well dé- 
termine how the Louise bore to the Yale; and the fact is that, if they 
had made out the Louise's side light aftcr she blew her tirst signal, they 
would hâve seen her green light, and might bave discovered that she 
was starboarding. I think, in fact, they were watching the Yale, and 
were relying on the Louise keeping to her proper side of the channel, 
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and did not give that attention to her lights whîch those maîntaîning 
Buch speed, under such circumstances, should hâve given. The Mani- 
toba, 122 U. S. 97, 7 Sup. Ct. Rep. 1158, is an instructive case as to the 
high deg^rée of diligence and watchfulness required by both approaching 
steam-veesels when there la uncertainty as to the intention of either. 
The case was one in which, as in thia, the collision wns mainly the fault 
of one of the steamers; but the other was also condemned solely because, 
baving nô certain indication of the intention of the approaching steamer, 
she allowed her to get so near as to produce the risk of collision before 
BÎgnaling or slackening speed. This court had occasion, in 1880, in the 
case of The Kate Irvingi 2 Fed. Rep. 919, to call attention to the high de- 
gree of caution required to enable steam-vessels to safely pass each other 
in the Ft. McHenry, Brewerton, and Craighill channels; and the great 
number of lamentable collisions which hâve since occurred, resulting in 
loss of life and destruction of property, demonstrates that, with vessela 
approaching each other in thèse channels, risk of collision is liable to 
arise unexpêctedly, at any moment, and that safety can only be sécured 
by the strictest observance of every précaution prescribed by statute rég- 
ulations and by good seamanship. I ând that both the Louise and the 
Virginia are in fault. 



The E. a. Packeb. 

, New Jersey Lighteeage Cp. v. The E, A. Packeb. 
ICircuit Court, S. D. New York. January 8, 1892.) 

COLLISIOIÎ— TÇGS WITH TOWS— EbBOR IN EXTREMIS— FlNDINGS OP PA0T3. 

The tug'W. was towing a barge by a hawser from Robert»' store, on East river, 
to JersB^ Ctty, going with the Ude aboutseven miles an hour. Tha tug P., 
with a tow lashed on her port side, proieoting Tjeyond the bûw of the tug, rounded 
the Battery, frOm the North river into the East river, going about two miles an 
hour.: The vessels discovered each other when about 500 yards apart, on crosslng 
courses, the P.having the W. on her starboard bovv. The ÎP. immediately blew 
two whistles'to indicate that she desired to pass to port and aoross the bows of the 
W. The W. made no reply,: but kept on her course, without abating speed, until 
within about 300 feet of the P. The P. then reversed her engines and came to a 
stand-still, being then almost direotly in tho path of the W., but somewhat on her 
port bow; an5 the W. ported her wheel, thereby changing her course to starboard 
four or five points. The W. escaped collision with the P., but her tow struck the 
bow of the P.'s tow. In a suit brought by the owners of the tow of the W. against 
the P., héld: (1) If the P. was in fault the libelant should recover, even though 
theW. ht^d.algo been in fault. (3) That, Inasmuch as the P. had the W. on her 
starboard boW when the vessels discovered each other, it was the duty of the P. to 
avoid the W. and her tow, and the 'duty of the W. to keep her course; and that, 
there being no spécial circumstances rendering a departure necessary from the 
Ordinary rules at the time when the vessels were 50O yards apart, the P. was in 
fault for attempting to cross the bows of the W., it being apparent that doing so 
was likely tp involve risk of collision. (3) If it was an error for the W. to port at 
the time she did, instead oEreversihg her engines, the error was oommitted under 
stress of a «udden péril brought about by the original fault of the P., and the P. 
should be held altogether responsible for the collision. (4) The suprême court 
having reversed the former decree of this court because of a refusai of the judge 
to flnd a certain fact as requested by tho defeated party, this court now makes a 
flnding upon tbe fact, arthough it is not necessary to do so since the act of March 3, 
1891, establisbing the ciccuit courts of appeals. 
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In Admiralty. Libel for collision. Decree for libelr.nt. 

This was a suit in admiralty, instituted by the New Jersey Lighterage 
Company, owner of the barge Atlanta, against the steam-tug Dr. John 
Wolverton, which had the Atlanta in tow, and also against the steam-tug 
E. A. Packer, to recover damages for a collision between the Atlanta and 
a barge lashed along-side and in tow of the Packer on her port side, 
known as "Cross Creek Barge No. 6," which occurred in the afternoon 
of October 26, 1880, near the mouth of the East river, in the harbor of 
New York. Service never haviug been obtained upon the Wolverton, 
the case proceeded against the Packer, and in the district court a decree 
was granted dismissing the libel upon the ground that the Wolverton 
was solely at fault for the collision. 20 Fed. Rep. 327. Upon appeal 
to the circuit court, this decree was reversed upon the ground that the 
collision was partly, at least, the fault of the Packer, and that, under the 
rulings of this court, the libelant was entitled to recover its entire damage 
against her, which amounted, with interest, to $5,404.31, for which a 
decree was rendered against her. On appeal to the suprême court, this 
decree was reversed, (11 Sup. Ct. Rep. 794,) mainly upon the ground 
of a refusai of the circuit court to make a finding in regard to a certain 
matter of fact. The findings made by the circuit court were as foUows: 

"Pif St. That on the 25th day of October, 1880, the libelant was the owner 
of the barge Atlanta, and was a common carrier o£ a cargo on said barge, as 
alleged in the libel. Second. That on that day, in the afternoon, a collision 
occurred between said barge and the barge Cross Creek No. 5, theii in tow of 
the steam-tug Packer. Third. That the barge Atlanta and her cargo were 
on that day taken in tow by the steam-tug Wolverton at Roberts' stores, in 
the East river, to be towed to the Long dock, Jersey City, and were towed 
asternof said tug by a hawserof one hundred and tiftyfeet in length between 
the tug and barge. Fourth. That on that day the tug Packer was bound 
from the North river into the East river, having in tow on her port side the 
barge Crosa Creek No. 5, lûaded wîth about 450 tons of coal, the barge pro- 
jécting beyond the bow of the tug. Pifth. As the Wolverton, with her tow, 
was Crossing the mouth of the East river, the Packer, with her tow, was 
heading around the Battery into the East river, passing the New York shore 
opposite the barge office, nearly two hundred yards away. Sixth. That the 
tide in the East river was ebb, and at about full strength. The Wolverton 
and her tow were going with the tide about seven miles an hour, and the 
Packer aud her tow were proCeeding against the tide at a speed of about two 
rdiles an honr. Seventh. That the Packer and lier tow had corne so far around 
from the North river beforè seeing the Wolverton as to be in the ebb-tide cora- 
ing out of the East river, and when she saw she was heading up against that 
tide, and was about 200 yards Out from the shore opposite the barge office. 
Bightii. The vessels saw each other when about 500 yards apart, and at that 
time the course of the Wolverton was about N. W. by N., and the course of 
the Packer was E. by N., and as they approaclied each otlier the Packer had 
the Wolverton on her starboard bow, and the Wolverton had the Packer on 
her port bow, the Wolverton being further out in the river from the New 
York shore than the Packer, and the vessels being upon crossing courses, 
con verging towards the New York shore. Ninth. As soon as the Packer saw 
the Wolverton she blew two blasts of her steam-whistle. She was then un- 
der a starboard wheel, and making in somewhat towards the end of the piers, 
but Upon signaling the Wolverton she starboarded the wheel still more. The 
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"Wolverton made no reply to the Packer's signais, butî kept on her course, 
•Witthout âbating speed, until within about 200 feefe. The Packer tlieii biew 
twpipi.ore whistles, and reversed herengines, and the Wolverton ported her 
■whe^L The Wolverton passed tiie bow pf the Packeir jind her tow, but the 
libéJaut's barge was unable to do so, and her port side came into Collision with 
the tow of the Packer's tow. Tmth. At the time the Wolverton ported her 
wheel danger of collision was imminent, and a collision seemed unavoida- 
ble. Ele^enth. There was notbingln the river to interfère with the naviga- 
tion of either vessel. The collision oconrred about 400 or 500 feet ofif the 
endft pf the piers, and just below; the slip of the South ferry. Tweifth. There 
wasnp Içcal usage of navigation, applicable to the situation of the vessels 
when tliey discovèred eacli oLher, Thirteenth. That between the tide of the 
Éast river and the North river there is an eddy, which exténds out about 400 
feet froth the barge office, and the Packer bad passed through this eddy and 
reached the ^bb-tide, which struck on the port bowof her tow, and swung the 
vessels still f urther off shore before her pilot saw the' Wolverton. Fourteenth. 
ïhe libelant's barge was in ail respects properly navigated. By reason of the 
coUisioathe barge and cargo sustained serions injury." 

The .following conclusions of law are found: 

"Fifst. The two tugs being on crossing courses, it was the duty of the 
Packer. having the Wolverton on lier starboard hand, to keep outof the way, 
and the duty of the Wolverton to keep her course. Second. It was the duty 
of the Packer to port her wheel, and stop and reverse her engine in time to 
aypid, the collision. Third, The libelant is entitled to recover against the 
Packer the damages sustained by the collision." 

The course of the Wolverton, as stated in the eighth finding, was sub- 
sequently changed by the circuit judge from N. W. by N, to W. N. W. 
Benedid, Taft & Beiiedict, for libelant. 
Edw. D. McCarthy, for claimant of the E. Â. Packer. 

Waixacb, Circuit Judge. The decree forraerly made in this case, 
adjudging the libelant entitled to recover against the Packer for the dam- 
ages sustained by the collision between thp libelant's barge Atlanta and 
the barge in tow of the Packer, having been reversed by the suprême court 
upon appeal. because this court refused to make a finding of fàct which 
that court, upon the évidence before it, thought the appellant entitled to, 
the case is now hère fdr a redeterùiination. Nothing was decided by the 
suprême court authoritatively, except that, upon the évidence before it, 
the appellant, the owner of the Packer, was entitled to the finding of fact 
which he had requested. The facts in the case substantially appear in 
the statement preceding the opinion of the suprême court.' The E. A. 
Packer, 140 U. S. 360, 11 Sup. Ct. Rep. Y94. Inasmuch as upon any 
further review there will be no bill of exceptions, and there is no neces- 
sity for any findings of fact by this court, it would seem unnecessary to 
make the finding which was the subject of the exception upon which the 
former decree was reversed. Nevertheless, in viewof the opinion of the 
suprême court, it has seemed to me the more proper course to reconsider 
the évidence, much of which was not embodied in the record on the 

> The statement preceding this opinion is substantially copled from that of the suprême 
court. 
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^ppeaj, with a view of making or refusing to make the finding. In do- 
ing this the entire évidence in the case has necessarily l(een re-examined 
and reconsidered. I hâve reached the conclusion, reached before, that 
the libelant is entitled to a decree against the Packer. I hâve little to 
add to my former opinion filed when the cause was priginally decided; 
but it may assist the circuit court of appeals, in case pf an appeal from, 
the présent décision to that tribunal, to refer to some of the évidence 
bearing upon the questions of fact and to some additional reasons for 
my conclusions of law. 

The master of the Packer testified originally that the collision took 
place from i^O to 200 yards off the New York side of the river. This 
statement is in harmony with the facts set forth in the answer of the 
Packer. If she was 200 yards oflf while roundingthe Battery, she could 
not hâve approached, under the helm shç carried, and with the ebb-tide 
on the port.bow of her tow, much nearer than this distance up to the 
time of the collision. Without referring to other testimony and corrobo- 
rating ciroumstances, the place of collision would seem to be correctly 
located where it was placed in the original findings. It will be observed 
that, according to the theory of the Packer's answer, there was not any 
rank change of course made by the Woiverton after the Packer discov- 
ered her. Its theory is that the Packer was entitled, because of the sit- 
uation of the vessels when they first saw each other, to go between the 
Woiverton and the New York shore. It avers that when she first saw 
the Woiverton it would bave been impossible to clear the Atlanta by 
going off on a port wheel, and that any movement to tJie right would 
hâve rendered a collision with the Woiverton inévitable. It assumes 
that the Atlanta was in fault for the collision because she did not follow 
the Woiverton directly, and it distinctly charges fault in this respect 
upon the AÛanta; while, in enumerating the faults of the Woiverton, it 
does not charge any fault upon her because of any change of course on 
her part. The testimony of Barker, and of Ackerley, each of whom was 
at the wheel of the Atlanta, indicates that there was no change of course 
on the part of the Woiverton until collision seemed imminent. Thèse, 
among other considérations, bave led me to the conclusion that there 
was no change of course on the part of the Woiverton, until, as her master 
testifies, he ported to avoid destruction when the tugs were within 200 
feet of each other. The vessels were not sailing by compass. I bave 
accepted the testimony of Frazer, who was in the pilot-house of the 
Woiverton, and who seems to be an intelligent and trustworthy witness, 
as the mopt reliable by which to ascertain the course of the Woiverton. 
He says that after she got out from Roberts' stores she headed for about 
pier 5, on the New York side, and was making allowance for the ebb- 
tide to carry her opposite pier 1 or 2, when she should reach the New 
York shore, intending to get in there as close as she could. The testi- 
mony of this witness also shows, as does that of the pilot in charge of 
the jPaçker, that the Atlanta sagged a little with the tidebelow the course 
of the Wolyerton, but that ehe did not sag so much that the Wolvertoi} 
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coUld not, while going at the speed she maintained, managé her in a way 
conigistent with her safety or that of other vesseis. 

ïhe'testimony of the Various witnesses is practically in accord, making 
due àlloWance for the discrepancies which always occur upon such a 
question, that the tugs were about 500 yards apart wheri they discovered 
each thé other. I hâve accepted as substantially correct the statement 
of Adàftls, the erigineer of the Wolverton, who locates the Wolverton at 
a distance of 300 or 400 yards off the New York shore when the Packer 
was 400 or 600 yards away, and who locates the Pack«r at that time a 
littlé on the port bow'of the Wolverton. The weight of testimony is, 
decîdedly, that the Pàcker had the Wolverton on her starboard bow 
when she first discovered her; and, indeed, this is fairly inferable from 
the stateinenits in the answer of the Packer. There is no évidence in the 
record y worthy of considération, to dénote that the Atlanta was improp- 
erly steered, or dîd not folio w the Wolverton as closely as she could, in 
View of the action of the tide. 

tJpon the facts, as I hâve found them, it being entirely plftîft that the 
Atlanta was innocent of any fault, the libelant is entitled to compensa- 
tion for thé loss sustained by the collision, either from the Packer or 
from the Wolverton, or from both. If this were a suit between the two 
tugs,' and cases could be decided upon sentimental considérations, the 
sympathies' of the court would be whoUy with the Packer. But the 
Wolverton is not in court, and the only question to be determined is 
whether the Packer was guilty of fault which was contributory to the 
coUisiorli' If she was, the libelant is entitled to a decfee. It is obvious 
that the collision raight hâve been easily avoided if the Wolverton had 
yieldedheï strict rights, and alterèd her course to port wihén informed 
by thé sighals of the Packer that the latter propôsed to pass across her 
bows bykèeping to port. The Packer was in a very iticonvenient situ- 
ation, and naturally preferred keeping between the New York shore and 
the Wolverton, beeause' by altering her course to starboard she would 
expose hersfelf and her cuâlbersome tow broad-side to the full force of 
the tide. The Wolvertpn, howeyer, wanted to get the benefit of the 
slack-wàter near the shore at the Battery, and refused to accède to the 
proposition ôf the Packer, although she could hâve done so With perfedt 
safety, and without serions inconvenience to herself. But I cannot find 
upon the facts that the Packer could not hâve avoided the Atlanta as 
well as the Wolverton if she had taken a course to the starboard and 
astern of the vesseis; and I agrée with the learned district judge who 
decided this cause in the district court that she could hâve done so. 

Inasmuch as when the vesseis first saw each other, at a distance of 
about 500 yards away, the Packer had the Wolverton on her starboard 
hand, and the Wolverton had the Packer on her port bow, it was the 
duty of the Packer to avoid the Wolverton, and the corrélative duty of 
Wolverton to keep her course. In that situation rule 2 of the supervis- 
ing inspectors, then, aS now, in force, required the Packer to fulflU her 
dùty of avoiding the Wolverton by passing to the right of the latter, and 
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required the Wolverton to pàss to the right of the Packer. It is unnec- 
essary to dçcide whether this régulation is one which has the force of a 
statutory rule, or whether it is one in excess of the authority which is 
conferred by law upon the super vising inspectors. It sufiSces that the 
rule, at leàst as to the duty 6f the Packèr under the circunistances of the 
prosentcase, formulâtes the practice which is approved by the best nau- 
tical expérience, and which has been adopted as an imperative régula- 
tion by the international marine conférence. The language of the su- 
pceme court, when this cause was before it, proves that the Packer was 
in finilt in taking a course to port: 

"H It were clear that no collision would hâve occurred had the Wolverton 
kept ber course, then the starboarding of the Fkcker was not a fault, since 
the point of intersection would be ahead of or astern of the Packer. But if 
siicb starlToarding was likely to involve risk of collision, then, of course, it 
was a f^It." 

That the starboarding of the Packer did in this case involve risk of 
collision is demonstrated; beyond peradventure or cavil by the fact that, 
before thè Wolverton changed faer course at ail, the Packer saw that dan- 
ger of eoDision was imminent, and that she could not pass ahead of the 
Wolverton, and reversed her engines. 

I cannot see how the twenty-fourth nile of navigation has any appli- 
cation to the case. That rule authorizes a departure from the other rules 
when there are spécial circumstances rendering a departure necessary "in 
order to avoid immédiate danger." There were no such circumstances 
when the vessels were 500 yards apart, and when the first fault of the 
Packer, if there was any, was committed. This was conceded in the 
opinion of the district judge. Therè was no immédiate danger, and no 
condition in the situation which would bave rendered it unsafe for her 
to hâve- taken her course to starboard. It would bave been inconvénient 
for the Packer to do so, but nothing more. If it was the duty of the 
Wolverton to alter her course to port when she heard, or ought to bave 
heard, the first signal of the Packer, then it is clear the collision is at- 
tributable solely to her faùlt. That proposition has not been advanced 
by counsel for the Packer, and, notwithstanding some expressions in the 
opinion of the suprême court which may be interpreted as sanctioning 
it, I cannot believe that it was intended to be so declared. Unless one 
vessel has a right, merely at her option, and without regard to any spé- 
cial circumstances, to dictate to another vessel a departure from a rule 
which it is the right and the duty of the latter to observe, this propo- 
sition cannot be maintained. 

It remains to be considered whether the collision is attributable to the 
conduct of the Wolverton, either because she did not reverse before the 
collision, or because she ported her helm. Upon this question that 
which seems to me the pregnant and controlling circumstance in the sit- 
uation is not adverted to in the opinion of the suprême court. That 
circumstance is thatwhile the Wolverton was fulfiUing her duty of keep- 
ing her course, and relying upon the Packer to fulfill her duty of keep- 
ing out of the way in the manner she had selected, by passing in front 
v.49F.no.l — 7 
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of the Wûlverton, the Packer dowed and reVersed heren^ûes, and 
brought herself practically to a stand-stil] in the water. ThisWasdone 
whén the tugs were within a distance of about 200 feet of one another. 
If the Packer had not thus brought berself to a stand-still when she 
was nearly in the pnth of the Wolverton, it is probable that the Wol- 
verton would baye passed astern; at least, it is possible that the Wol- 
verton might bave done so. Unless it can be found that the Wolverton 
could not bave passed astern of the Packer had not the latter reversed, 
it cannot be adjudged that the collision is solely attributable to the con- 
duct of the Wolverton in not reversing. The évidence does not warrant 
such a finding. , ? 

Was the Wolverton in fault for porting? It seems to hâve been as- 
sumed by the suprême court that she was, and that tribunal reVersed 
the former decree of this court because of the refusai of this court tofitid^ 
as the évidence before the suprême court denoted, that the course of the 
Wolverton was changed tostiarboard four or five points from her former 
course; In the opinion it is snid "that the porting of the Wolverton 
must almost of hecessity hâve brought âbout a collision." How this 
reaùlt could happen when the Packer was off the port bow of the Wol- 
verton, and at a stand-still in the water, or nearly so, having abandoned 
her attempt to go forward in front of the Wolverton, I am at a loss to 
understand. It was for this reasoh, and because I deemed the finding 
immaterial, that I refused to find as requested. It seems to me that 
the more the Wolverton could bave changed her course to the starboard 
the greater would hâve been the chance of safety to both vessels, because 
the greater the change of course the wider would bave been the distancé 
between them. If the Packer had maintained her speed, I am not sat- 
isfied that a change of course of four or five points to starboard on the 
part of the Wolverton would bave enhanced the chances of a collision; 
but as it was, if it would hâve been aafe for ihe Wolverton to proceed 
without altering her course, it certainly could not hâve been unsafe to 
alter it in a direction whioh would carry her a further distance away 
from the bows of the Packer than 6he would bave otherwise gone. I 
bave very great doubt whether it was possible for the Packer, in the short 
intervening distance between the intersecting courses of the two tugs, to 
changei her course four or five points to starboard. Any such change 
is utterly inconsistent with the theoryof the Packer's answer. Still, 
ShultSi the master of the Wolverton, states that he effected such a change 
by porting, and, notwithstanding much in the testimony that leads me 
to a contrary opinion, I will find for présent purposes that such a change 
was made. If it should be assumed that if the Wolverton had reversed, 
or had not ported, the collision might bave been avoided, the question 
remaina whether the Packer was not in fault for bringing the Wolverton 
into a situation where her master wasliable to commit an error of judg- 
meht. 

I understand the rulé to be well established that in every case where 
a vessel, by her own négligence, or the breach of a statutory rule, places 
another in great péril, the latter will not be held guilty of négligence 
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because at tbe last moment she did something that contributed to the 
collision, or omitted to do something that might hâve avoided it. It 
has often been held by the suprême court that a vessel which by her 
own fault causes a sudden péril to another cannot impute to the other 
as a fault a measure talçëii èi extremis, although it was a wrong step, and 
but for it the collision wôuld not hâve occurred; and that a mistake 
made in the agony of the collision is regarded as an error for which the 
vessel causing the péril is altogether responsible. The Nichols, 7 Wall. 
656; The airroU, 8 Wall. 302; The Oity of Paris, 9 Wall. 634; The Lu- 
cUle, 16 Wall. 676; The Favorila, 18 Wall. 598; The Falcon, 19 Wall. 75; 
The Sen GvM, 23 Wall. 165. If this is the correct rule, it would seem 
that if the Wolverton was in fault for not reversing, or for porting, or for 
not starboarding, it was a fault committed in the throes of a collision, 
which not only does not exonerate the Packer, but does not subject the 
Wolverton to liability. Whàtever the conclusion raay be as to fault on 
the part of the Wolverton, it sufBces to establish the liability of the Packer 
to the libelant; that the Packer was guilty of iàult which was contrib- 
utory tô the collision. She insisted upon adopting the most hazardous 
mode of fulfiUing her duty of avoiding the Wolverton, and attempted 
to do it in a way which her own conduct conclusively shows was not 
practicable, except at lisk of collision. A decree is ordered for tbe 
libelant. 



The Conqubbob.* 

Vandebbilt V. Ths Conquerob et al. 

(DUtrict CorwrU 8. D. Kew Tarit. Januaiy 88, 1892.) 

1. CvBTOMS DnriBS— FoBBioN Bdilt Yacht— Impoktbd Aetioi-b— Shippino Lavs. 

From the f oundation of the govemment tbe duties on ships and vessels hare been 
regulated by acts independent of the castom laws, and under a différent System of 
législation. Nor are vessels mentioned by name in any of the schedules or para- 
graphs presoribing duties. Accordingly, when the foreign built yacht Cîonqueror 
was purchased abroad by an American citizen, and navlgated to the port of Kew 
York, and was then seized by the coUector of customs, ou tbe claim that she was 
liable to duties as an imported article, under the gênerai tariff act of October 1, 
1890, (36 St. at Large, p. 567,) and her owner thereupon brought this suitto recover 
possession of her, it was heUl that the yacht was not an imported article, in the 
sensé of the tariff law, and not subject to duties under the tariff act of Ootober 1, 
1890. 

2. Bahe — Praotioe— Co]:j.botob's Possession — Seizube by Habshjo.. 

Under section 934 of the Revised Statutes, where the coUeotor's agent in pos- 
session of thé res dénies the authority of the court, the court will order the mar- 
shal to take exclusive possession of.the subject of tbe suit. 

In Admiralty. Suit by the owner to recover possession of the yacht 
Conqueror, held by the coUector of customs for iion-payment of duties. 
See 12 Sup. Ct. Rep. 295. , 

>Beported by Edward O. Benediot, Esq., of the New York W. 
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Elihu Root and Samuel. B. Olarke, for libelant. 

EduHird MitcheU, U. S. Dist. Atty., ajnd Henry 0. Platt, Asst. U. S. Dist. 
Atty,, for respondent. 

Brown, District Judge. On September 1, 1891, the libelant brought 
the aboyé possessory action against J. Sloat Fassett, coUector at this port, 
to recover possession of his yacht, the Conqueror, which the collecter had 
taken and held in his custody on the claim that she was subject to cus- 
toms duties. The authority of the court to proceed in the malter being 
denied, the marahal, under fmalioa process, and the explicit order of the 
court, under its gênerai poweirs and section 934, Rev. St., took the 
yacht out of the possession of the officers of customs into his exclusive 
custody; and thereafter, on the 19th of October, 1891, upon the appli- 
cation of Fassett to the suprême court, an order was obtained , requiring 
this court to show cause why a writ of prohibition should not issue, for- 
bidding this court from further enlertaining the cause. On the hearing 
of that order, the question both of the jurisdiction of this court and 
whether the yacht was dutiable under the customs laws was fuHy argued. 
The suprême court denied the writ of prohibition, on the ground that 
this court had lawfiil jurisdiction both of the parties and of the subject- 
matter, without considering whether; the yacht was liable to duty as an 
imported article. The proofs since taken sustain the' main facts stated 
in the libel and the answer. The défendant claims no other right to 
the custody of the yacht than for the collection of customs duties. 
The proofs show that Mr. Vanderbilt, a native born citizen of the United 
States, and a member of the Royal Mersey Yacht Club of England, 
purchased the yacht in England oti Mày 7, 1891, of W. S. Bailey, the 
registered owner of the yacht, by a bill of sale in the usual form; that, 
atter cruising in the wâtei's of Great Britàin and Norwày, the yacht was 
havigated by her master to Halifax, and thence to the United States, 
arriving at thé port of New York on or about July 6, 1891; that on 
arrivai hère the yacht was -entered at the custora-house, the bill of sale, 
previously ceTtifîed by thé America,n 'consul at Liverpool, being pre-t 
sented to the collector for record and certification; and that the col- 
lector's (Sertificàte was indoirsed tbérèon,. in accordance with articles 93 
to 97 of the treasury régulations of 1884, entitling the yacht to the pro- 
tection and'flag of the United, Stîtteg, but not entitling her to engage 
in commerce, (Rev. St. § 2497;) that the collector claimed that the 
yacht was subjèct to customs diitiea as an imported article, and that, 
Buch duties not being paid, he, on the 27 th of Àugust, 1891, by his 
deputies, took possession of and held her for the payment of such du- 
ties, until she was arrested by the marshal, as above stated. 

The libel being filed to recover possession of a vessel alleged to be 
wrongfuUy detained, it is immaterial whether at the moment of the 
filing of thé libel, or of the issuing df the original process, the yacht 
was Within thé territorial limita of this jurisdiction, or in the waters 
of the adjoining district; for she presentiy came within the territorial 
jurisdiction of the court, and. was there lawfuHy and regularly arrested 
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under the process. The process was not void merely because when is- 
sued the yacht was across the boundary line of this district. The su- 
prême court, having ail the facts upon the record before it, bas ex- 
pressly affirmed the jurisdiction of the court over both the vessel and 
the parties, and its authority to proceed with the cause. 

The only remaining question is whether the yacht is subject to cus- 
toms duties. If she is not, the seizure and possession by the collecter 
were illégal, and it is the duty of the court to give the libelant judg- 
ment and a writ of possession. 

The history of législation in this country in référence to ships and 
vessels, as shown by scores of acts in the United States Statutes at Large, 
leaves no doubt, as it seems to me, that from the begirining ships and 
vessels bave been treated as a subject SMt gmeris, and that the acts of con- 
gress in regard to them form a complète system by itself, whoUy outside 
of ordinary tariff législation as respects imported goods, wares, and mer- 
chandise. Duties on vessels hâve always been imposed, but never in 
those acts, or in the same sections of acts, that deal with customs duties 
on goods, wares, and merchandise. They hâve always been imposed 
either by independent acts, or by independent sections in the same act, 
and by différent methods from those applicable to merchandise, viz.; 
duties computed by tonnage. Protection to American industries also, 
and the development of American commerce and of the American ma- 
rine, 80 sedulously studied from the first, hâve been provided for in 
ways altogether peculiar to ships and Vessels alone; not merely by éx^ 
acting higher duties on foreign built vessels than upon domestic ones-, 
but higher duties also upon the cargoes bronght in foreign bottoms; 
(still the law, except where exempted by spécial treaty stipulation;) and; 
finally, by excluding foreign vessels altogether from American registry; 
sô that no foreign built ship can become a vessel of the United States 
except by a spécial act of congress, or take part in the coasting or internai 
tràde of the country. Not a décade bas passed since the foundation of 
the government during which one or more, often several, changes bave 
not been made in the régulation of the duties to be paid by foreign and 
domestic vessels, and in the discriminations affecting the vessels of par-i 
ticular countries. Thèse acts are much more numerous than the tariff 
acts, and show the constant présence of the subject in the mind of con- 
gress. In view of such a body of législation, evidently forming a Sys- 
tem by itself, and covering the subject of duties to be paid to the gov-' 
ernment by foreign or domestic vessels coming to this country in the 
usual course of navigation, and presumptively, therefore, embodying the 
whole intention of congress in référence thereto, the usual rule in the 
construction of statutes would exclude ships and vessels from the pur- 
view of ordinary tariff législation as regards imports of goods, wares, and 
merchandise, in the absence of any provisions showing a clear intention 
to include ships and vessels, and thus to impose on them a double duty. 
Examination of aU the tariff acts, including that of October 1, 1890, 
shows that in not one of them are ships or vessels named in the sched- 
ules <Jf im ports; nor is there a single phrase under which they can be 
cîaased, except by a strained and unnatural construction. By the rul6 
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of construction above reférred to, therefore, and without référence tothe 
practice of the govemment for more than a century not to treat vessels 
coming hère in the usual course of navigation as subject to tarifif duties 
on imports, ail such vessels should be held subject to such duties only as 
are imposed under the spécial acts dealing with ships and vessels, and 
not subject to the acts dealing only with duties on imported merchan- 
dise. 

While the foregoing gênerai view seems to me quite eufficient for the 
décision of the cause, the novelty of the subject makès proper, perhaps, 
a considération of it more in détail. Duties upon the yacht are claimed 
to be due under the customs act of October 1, 1890, (26 St. at Large, p. 
567.) Thatact déclares in its first paragraph thafthereshallbelevied, 
coUected, and paid upon ail articles imported from foreign countries, 
and mentioned in the schedules herein contained, the rates of duty by 
the schedules prescribed." To corne within the act the article must be 
(1) imported; (2) mentioned in the schedules; and (3) fall within the 
gênerai scope and intention of this act, rather than within those other 
acts that provide specially for duties upon ships and vessels. Neither 
of thèse conditions seem to me to exist as regards such a vessel as the 
Conqueror. She is a seargoing, schooner-rigged, screw steam-ship, 1821 
feet long, nearly 25 feet wide, and 13è feet deep. Her measurement is 
about 372 tons gross, 219 1-5 tons net. Her crew consists of 25 men 
She came to this country in the ordinary course of navigation, as a 
pleasure yacht, duly entered at the custom-house, and presented the 
biU of sale, in conformity with the treasury régulations applicable to for- 
eign built vessels purchased by citizens of this country, as above stated. 
She paid no tonnage duty, because section 4216 of the Bevised Statutes 
abolished that duty upon yachts belonging to a regularly organized 
yacht club of a foreign nation which extended similar privilèges to 
yachts of this country. 

1. A vessel arriving in this way is not, in my judgment, an "imported 
article," within the meaning of the tariff law. The word "imported 
has, in gênerai, the same meaning in the tariff laws that its etymology 
shows, — in porto, to bear; to carry. To "import" is to bear or carry into. 
An "imported" article is an article brought or carried into this country 
from abroad. This yacht was not borne or carried into, this country. 
Vessels are the means or instruments of importation. They are not or- 
dinarily themselves imported. The définition of a "vessel" in section 3 
of the Revised Statutes is, ''every description of water-craft * * * 
capable of being used as a means of transportation on water." A vessel 
arriving in the ordinary course of navigation is no more "imported," in 
the ordinary sensé of that word, than she is "transported." Occasion- 
ally small crafts are carried from one country to another on board of 
larger vessels. When thus transported from one country to another, they 
are imported, and so far may be subject to duties as imports. The prés- 
ent is no such case. 

2. Ships and vessels are not "mentioned" by name in any of the 
schedules or paragraphs prescribing duties. The only paragraphs under 
which it ia claimed they might be brought are paragraph 215, as " man* 
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ufaclures of îron or steel, * * * whether partly or wholly manu- 
factured;" paragraph 230, as "manufactures of wood;" paragraph 137, 
as "beams, posts, building forms, etc., together with ail other struct- 
ural shapesof iron or steel, whether plain or punched, or fitted for use;" 
paragraph 153, "anchors, or parts thereof, of iron or steel, wrought-iron 
for ships, forginga of iron or steel for vessels or parts thereof;" and sec- 
tion 4 of the act, as "articles, manufactured in whole or in part, not pro- 
vided for in this act." Paragraphs 137 and 153 plainly enough refer 
to the articles in their separate forms; not when found built into, or 
forming a part of, such a structure as a vessel, wWch must be treated as 
a unit. Paragraphs 215 and 230 and section 4 relate only to articles 
"manufactured." The first imposes a duty of 45 per cent, ad valorem, 
the second 35 per cent. , and the third 20 per cent, ad valorem. The 
mère etymology of the word "manufactured," — -that is, something made 
by hand, — might admit of its application to a ship; and in the case of a 
vessel, though completed, brought into port on board of another vessel, 
as merchandise, and not properly falling within the provisions or the in- 
tention of tbe spécial acte imposing duties on ships and vessels, I am 
not prepared to say that the description of it as a "manufactured" article 
under some of those gênerai clauses, though it may be diflScult to say 
which, might not be sufficient to render it chargeable with duties as an 
import "mentioned" in the tariff act, as in the case of The Madge, Treas. 
Dec. 4960, (March 17, 1882.) But in the ordinary use of language a 
vessel is no more "manufactured" than a house or a cathedral. Ships 
are "built" or "constructed," and those who build them are known as 
"ship-builders," not as "ship-manufaoturers. Considering the fact that 
hundreds of objects are specifically named in the tarifif acts, many of 
them of but slight conséquence in comparison with ships and vessels; 
and considering the prominence of ships and vessels as the chief means 
of ail importation, that they are so olten presented to the attention of 
congress, and that there is not a tariff act lôut contains some allusion to 
them, — it is not crédible that if it had been the intent of congress to 
make sea-going vessels coming to this country in the usual course of 
navigation subject either to spécifie or ad vahren duties, they would not 
hâve been mentioned eo nomme in some of the tariff schedules, and not 
left to be covered by such remote and far-fetched clauses as "manufact- 
ures of iroQ or wood," or "manufactures not otherwise provided for." 
The absence of apt words affords a strong presumption that vessels com- 
ing hère in the usual way are not included. 

3. The controUing fact, however, which accounts at once for the ab- 
sence of ships and vessels from the express provisions of the tariff acts, 
and for the lack of any apt words in those acte to include them, is the 
fact first above mentioned, viz., that from the foundation of the govern- 
ment the duties on ships and vessels hâve been regulated by acts inde- 
pendent of the customs laws, and under a différent system of législation. 
From the first, duties on im ports and duties on ships and vessels hâve 
been always treated as separate and independent subjecte. The first act 
of the first congress was ior ite own organizatiou. The second was an 
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act laying a duty on "goods, wares, and merchandîse imported." (1 St. 
at Large, c. 2, p. 24.) The very next act, passed July 20, 1789, (1 St. 
at Large, c. 3, p. 27,) provided for dutiës on ships and vessels. It en- 
acted that "the following duties shall be and are hereby imposed on ail 
ships or vessels entered in the United States;" imposing différent rafes 
of duty per ton, viz.: (1) On those built and owned hère, six cents per 
ton; (2) on those built hère, but belonging wholly or in part to foreign- 
ers, 30 cents per ton; and (3) on ail other vessels, i e., those built 
abroad, 50 cents per ton, This distinction betweeri ships and vessels 
dutiable at certain rates per ton, and goods, wares, and merchandise im- 
ported, and dutiable at spécifie or ad valorem rates, has continued to the 
présent hour, and has been recognized in scores of àcts. The Revised 
Statutes (section 42iy) enact that, "upon vessels entered in the United 
States from any foreign port, there shall be paid duties as folio ws,"speci- 
fyihg varions différent rates per ton. Section 4223 provided that "the 
tonnage duty imposed on ail vessels engaged in foreign commerce shall 
be levied once a year. By the act of June 19, 1886, (24 St. at Large, 
p. 82, § 11,) "a duty of six cents per ton, not to exceed 30 cents per ton 
per annum," was "imposed at each entry upon ail vessels entered from 
any foreign ports; not, however, to include vessels in distress, or not 
engaged in trade." In the numerous statutes which hâve regulated the 
changes in the rate of tonnage duty, and the distinctions made between 
domestic and foreign built vessels, thèse duties are sometimes spoken 
of simply as "duties on ships and vessels," as in the firat act; sometimes 
as "duties on the tonnage of ships," or as "tonnage duties on ships," or 
as a "tonnage taX." The varions expressions ail signify the same thing. 
Air are "duties," imposed as directly upon ships as the tariff duties are 
imposed upon merchandise. Thé two classes of subject are wholly dis- 
tinct. The tonnage duty is the duty provided to be paid by ships; the 
tariff duty, by imported merchandise. Each class is governed by ita 
bwn laws, and neither is designed to pay a double tax. The reason for 
the distinction is obvious. V^essels are^destined to come and go con- 
tihually; merchandise, to be consumed on shore. Merchandise, there- 
fore, pays duty on its value but once, and once for ail. If vessels were 
dutiable, under the same law, on their whole value at every entry into 
poït, they would be speedily taxed out of existence, and navigation 
would become insupportable. Vessels, therefore, are taxable at à much 
lower rate, but payable at every entry, or yearly. 

There is nothing in the act of 1890, so far as regards the question un- 
der considération, that in any way distinguishes it from prior tariff acts. 
The words "articles imported," used in the act of 1890, hâve been used 
in several previous acts, and those words hâve no more extended mean- 
ing than the Word "merchandise" in the earlier acts, since the word 
"merchandise" includes "chattels of every description capable of being 
imported." Rev. St. § 2766. The revenue act of July 14, 1862,(12 
St. at Large, p. 543,) well illustrâtes the above views. That act in 
its first 14 sections imposed duties on imported merchandise, etc. It 
'provided also (Id. p. 557) for duties on manufactures in substantially 
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the same terras as paragraph 215, and § 4, Act 1890. The next section 
imposed duties on ships and vessels as follows: 

"Sec. 15. Be it further euacted tliat iipon ail ships, vessels, or steamers 
which shall be entered in anyeustom-housein the United States from any for- 
eign port or place, whether ships or vessels of the United States, or belonging 
wholly or in part to subjects of foreign powers, there shall be paid a tax or 
tonnage duty of 10 cents per ton, • * * in addition to any tonnage duty 
now imposed by law." 

Hère are the two classes of subjects, viz., "imported merchandise" as 
one gronp, and "ships and vessels" as the other, brought side by side in 
the same act. The différent duties and the différent modes of imposing 
them on the two classes are clearly discriminated. No one would seri- 
ously contend that vessels liable to a tonnage duty under section 15 of 
that aèl could be liable as an imported article to an additional duty, un- 
der such gênerai words in the prier sections as "manufactures of iïon" 
or "manufactures not otherwise provided for." The manifest intent of 
congress to provide independently in section 15 for the duties to be paid 
by ships and vessels excludes the prior sections from any application tb 
whatèver is covered by the latter. Similar provisions in the act of 1890 
cannot reçoive any différent construction. 

In the case of U. S. v, A Chain Cable, 2 Sum. 862, where a chain 
cable had been bought in Liverpool by the master of an American vés- 
sel to replace an old one wom out, and was landed in Boston without a 
permît, anddaimed to hâve beconietherebyforfeited, Mr. Justice Stoby 
held that the article, though brought in on board the ship, and so im- 
ported, was nevertheless to be treated as a part of the shipj and not as 
goods, wares, or merchandise, within the meaning of the gênerai reve- 
nue laws. So in The Gertrude, 3 Story, 68, Mr. Justice Story, affirm- 
ing the décision of Waee, J. , held that the "tackle, apparel, and fumi- 
ture of a foreign vessel wrécked upon our shores did not come within thè 
meaning of the revenue laws as imported merchandise." But forthe 
acts of June 29, 1870, (Rev. St. § 4216,) and of June 19, 1886, (24 6t. 
at Large, p. 82, § 11,) there can be no question that this yacht would 
bave been required to pay tonnage duties like ail other vessels comîng 
from a foreign port. She is plainly within the spécial statutes relating 
to duties on ships and vessels, and is therefore not within the scope of 
the gênerai tariff upon imported merchandise. By the acts of 1870 and 
1886, above referred to, congress has exempted such yachts, not engaged 
in trade, from the payment of tonnage duties. The effect of this was 
not in any degree to extend the scope of the tariff act concerning im ports, 
so as to make it applicable where it was not applicable before. The 
plain intent of congress was to relieve such yachts from the prior burden 
of tonnage duty; not to increase their burdens, or to add any new ones. 
The reasons for it, if I am rightly informed, were for the improvement 
of navigation, by the development of the finest models both for speed 
and in the varions forms of naval architecture, for free intercommunica- 
tion between yachtsmen of différent countries, their invitation to our 
shores, and the advantages to our own yacht-builders likely to resuit 
therefrom. 
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4. It is urged, how^vèr/ that, though foreign vessels entering at oûr 
ports may not in gênerai be subject to duty as imports, the case ofthe 
Conquerer is distingnishable from th«m in two respects: (1) That the 
fotmer are treated by; international comity as a part of the territory 
ofthe country to which they belong, and, being hère only temporarily, 
are by comity not coïisidered as iniports; (2) that the Conqueror pre- 
sented her bill of sale atthe custom-House, and ôbtained the certificatè 
of the collecter thereon, entitling her to the protection and flag of the 
United States, and that this act made her an import by change of domi- 
cile, and subject, therefore, to iœport duties. 

If, however, the viewa previously expressed are correct, none of thèse 
suggestions hâve weight;,, They do not change the fact that the yacht 
M'as navigated to this pOrt as a sea-going visssel, and hence liable to duty. 
if atall, under the shjpping laws, and not under the laws applicable to 
imported merchandise. The ciroumstances stated do not widen the 
scope ofthe tariff law, nor change the class to which the yacht belongs, 
nor transfer her from thô one System of législation to the other. Af ter 
the bill of sale was made, she was none the less governed by the ship- 
ping lawsalone; and, butforthe acts of 1870 and 1886, she would hâve 
remained subject to tonnage duties precisely as before, whether the bill 
of sale was presented and certified at once, or not till long afterwards. 
Th« certification bas not the effect ascribed to it. It contributed noth- 
ing to give the yacht an American domicile, or to xaakQ l^er American 
property. She waa made American property raonths before by the bill 
of sale, and her domicile followed that of her owner. The certiScation 
did not make her a "vessel ofthe United States," nor give her the gên- 
erai rights or privilèges of vessels of the United States. The Merriti, 17 
Wall. $82. She could not enter into the foreign trade, nor into the in- 
ternai or coastwise trade of the country. Sections 2497, 4131, 4311. 
The only use of the certification was to serve as "proof of American 
oWnershipi," for her convenience in navigation as a pleasure yacht, and to 
absolve her from the payment of lighfe-money." Rev. St. §§ 4225, 4226; 
The iMiranda, 47 Fed. Rep. 816; Sîeght v. Haiphorne, 2 Johns. 531, 
545. She had already once before entered this port under the libelant's 
ownership, and paid "light-money," not having certified papers. If she 
was not liable to import duties before the certification, when navigated 
by the libelant as owner, there is nothing in the tariff act, or in section 
4226, that makes the payment of import duties either a condition or a 
conséquence of such certification; and : wjthout that there can be no ad- 
ditional duties imposed. 

As regards the other suggestion, it is not correct to say that foreign 
private ships are usually treated as parts of the territory of the country to 
which they belong. Iti^-Qnly public vessels that are entitled to that ex- 
emption. As to private foreign vessels, the contrary is the rule. They 
are subject to ail the laws and regulati««s enacted jn regard to them by 
the country which they* enter. It is under such laws that foreign vessels 
are required to paytontiage duties, pilotage fées, and light-nùoney. 
That import duties, are; net exacted of such vessels is not because of any 
légal fiction or international comity, but because they are not within 
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the scope of the tariff laws on imports, and are dutîable accordîng to the 
shipping laws alone. Had foreign vessels been within the scope of the 
tariff law on imports, it is certain that the government would not hâve 
foreborne for a century past to coUect import duties on such vessels, 
either by reason of their temporary stay, or of any notions of interna* 
tional comity. 

In my judgment, nothing in the case removes this yacht from the 
domain of the laws specially enacted for ships and vessels, as to the du- 
tiable chaires thereon; and as by thèse laws she is released from the 
payment of the duties ordinarily imposed on vessels, without being 
charged with any other duties, or made subject to the gênerai tarifif law 
on imported merchandise, her détention for customs duties was illégal, 
and the libelaut is entitled to a decree for podsessioa, with coâts aud 
damages. 



Ckeiohton V. BïiKB et al.^ 
(Dlitrlet Court, M. D. Penns]/:«anla. Febroary 3, 1801) 

1. DaKAOU— LtABIMTT OP CHARTBIlltlU 

A cbarterer, having notice of the vessel*R readiness, and belng bound to Mlvav 
tbe cargo, is liable for demurragé for delay cauaed by loading and discbarglng • 
quantity of iron not intended to be sblpped, whlch an employé of tbe cbarterer er- 
rçoeously designated as part of tbe cargo. 

a. SaMB— LOADINO ON BUKDAT. 

A master, in the absence of agreement or considération to the contrary, la not 
bound to permit tbe obarterer's stevedores to load the vessel at night or on 
Sundàys. 
8. Bamb — Meabcbe op Dahaobs. 

Tbe qieasure of damages for delay cansed by the cbarterer, who had aereed to 
load with "customary dispatcb," negligently loading, and being obligea to dis- 
charge a wrong cargo, is not demurragé for the time spent in such loading and dis- 
charging, but the time spent in getting tne vessel loaded over the time U would 
bave taken to load with "customary dispatch. " 

In Admiralty. Lîbel by James E. Creighton, master of the schooner 
Mary O'Neill, against George H. Dilks & Co, to recover demurragé for 
alleged delay in loading said vessel. Decree for libelant for $302.50. 

John F. Lewis, for libelant. 

F. I. Gowen, for respondents. 

BuTi,ER, District Judge. On September 17, 1889, the respondents 
chartered the schooner Mary O'Neill (of which libelant is master,) to carry 
a cargo of railroad iron from the Philadelphia & Reading Railroad Com- 
pany's wharves at Port Richmond, Philadelphia, to Birmingham, Ga. 
The schooner was required to be in readiness for loading on the foUowing 
Monday. "Customary dispatch" was allowed respondents for loading, 
ftnd in case of further détention $55 per da:y were to be paid the vessel 
for loss of titne. The schoober was in readiness at the time appointed; 

'Rej^rted by Mark Wilks Coneti Bsq.., of the FhUadelphia baa 
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and the ISading commenced late on that day. The iron was poînted 
ont by an employé of the raih-oad company, at the wharf, and loaded 
under the direction of Mr. Shannon, chief stevedore employed by the 
respondents (through Mr. Boney) — as he testifies — for this purpose. 
The iron turned out to be other than that which the respondents in- 
tended to ship, but the mistake was not discovered until a large quan- 
tity had been loaded. When discovered the iron was ordered off; and 
about seven days' time was lost by the error, The loading in consé- 
quence was not complète until the night of the 21st of September. 
The libelant claims compensation for the loss of time to which he was 
subjected. The respondents deny liability on the grounds that the mis- 
take, as they allège, was not theirs; and that, even if it was, there would 
fiot hâve been any détention over the time allowed for loading, if the 
libelant had permitted them to work at night. Neither position eau be 
Bustained. It was the duty of the respondents to deliver the cargo to 
the vessel. They knew she was at the wharf, ready to receive it, the 
terms of the charter required them to take notice of the fact, and be- 
sides express notice to them is averjed in the libel, and not denied. 
They depended upon others to point ouït and load the iron they desired 
to ship, andr (We responsible for their acts. There is no room for prê- 
teuse that the error arose from any fault of the libelant. 

The second position is equally untenable. The respondents had no 
yight to- call pn the libelant for permission to work on the vessel at 
night or on Sundays. Neither the charter, nor any custom entitled 
them to such permission. It is unimpoirtant what induced the libelant 
to refuse. It is plain, however, that loading at such a time would hâve 
Subjected hitnto disadvantages; not only for the reason which he states, 
but for the additional one that it was his duty to be présent when the 
loading was being done, and to superintend the storage of the cargo. 
The testimony of the respondents' witnesses respecting what he sàid after 
the raistake was discovered does not show a con tract that the work 
should proceed at night, or on Sundays. Even if it showèd an agree- 
mçnt that it might, he would not be bound, in the absence of a con- 
iideration for his promise; and none is suggested. I incline to believe, 
however, that his own testimony on this subject — which is that he of- 
fered to agrée ' provided he was compensated for tîve days' time which 
he then supposed would be lost — is nearer an accurate statement of 
what occurred. He is more likely to know what he said than other 
witnesses are., 8,nd this statement seems more consistent with probabili- 
ties; and finds some corroboration ip what the respondents' witnesses 
^y. Although the libelant is entitled to recover for loss of time, it does 
not,follow that the loss is to be measured by time occupied in taking on 
and puttingofifthe wrong iion. The charterers were entitled toso much 
time as, was neqessary to load, employing "customary dispatch." For 
^uçh détention as he was subjected to beyond this time he is entitled to 
compensation; but to no more. A good deal more than customary dis-, 
patch watf uséd after the error was discovered; and a little before. How 
many tons should hâve been loaded per day with such dispatqb, is aot 
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entîrely clear. The respondenta' witnesses disagree respecting it. Mr. 
Shannon, who is probably most compétent to form a just estimate, 
eays, "100 tons could bave been loaded easily." The vessel, as he says, 
wàs especially adapted to speedy loading of such cargo. Before the er- 
ror was dicovered the loading was at the rate of abont 140 tons per day. 
The work continued, however, for 11 hours while the customary hours of 
working are but 10. It was understood that the libelant was anxious 
to get away, and there was something probably more than customary 
speed shown, aside from the gain obtained by working the extra hour. 
I bélieve it is safe to say that with the dispatch required by the charter 
125 tons per day should hâve been loaded; and I do not think it safe 
to place the rate higher. At this estimate 6 days would hâve been re- 
quired to load the 725 tons carried. To this must be added one day 
for thé Sunday which intervened. I think half a day should also be 
added for the time it rained on Friday, when, according to custom, the 
men would not work. Mr. Shaiinon speaks of rain on the preceding 
day also, but it is manifest, I think, that he is spealdng of the night 
of the lOth. Other parts of his testimony seem to show this, and that 
the day was not wet. Seven and a half days, therefore, should be al- 
lowed for loading. The vessel was detained until the night of the 2làt 
of the month, covering a period of 13 days. Taking 7J from this 
leaVes S"!, which represents the loss of the time to which the vessel was 
subjepted, and for which it should be paid— at the rate provided by 
the charter. This wiil give him $302.50. A decree may be entered 'for 
this BÙm, with costs. 



Chamberlain v. Pemit.' 

(District Court, E. D. PennsyVoaniiu Jannary 16, 1893.) 

1. Shippikg— Chaetbr-Pabtt. 

A charter of a vessel to carry a certain named cargo, drawn in formai terms and 
without conditions, will not be construed as a mère mémorandum, not binding on 
tbe parties, where there is nothing to warrant a belief that the ship's représenta- 
tive i^nderstood that he was to be affected by the charterer's f ailure to gât the cargo 
named in the charter. 

2. Samb— Damages pok Beeach. 

A meiflber of a flrm of ship-brokers having chartered a vessel to carry a certain 
kind of cargo, and being unaible to furnish the cargo, his firm rechartered the ves- 
sel for a cargo of a difFerent character, paying also to the ship a sum in addition to 
the freight named in tbe second charter. Seld, as none of thèse circumstances 
show that the masteir agreed that the second charter should replace the first, he 
was entitled to recover damages if the vessel was delayed or tbe fieight of the 
second cargo of less valiie than the first. 

In Admiralty. Libel mpersonom by Joab Chamberlain, jnâster and 
part owner of the schooner Vanderherschen, against Charles A. Pettit, 
Frank D. Pettit, a,nd Robert F. Smith, trading as Charles A. Pettit & 

'Beported by Mark Wilks Collet, Esq., of the Philadélphîa bai* 
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Co;., to recover damages for breach of contract to furnish a certain cargo 
for said schooner. Order for commissioner to assess damages, if same 
not mutuallyagreed on by parties. 

Alfred Driver and /. Warren Coidston, for libelant, cites, as towhat con- 
stitutes a charter-party, The Trîhmie, 3 Sum. 144. 

Henry R. Edmonds, for respondent. 

Butler, District Judge.i In August, 1890, Charles A. Pettitchartered 
the schponer Vanderherschen to carry a cargo of lumber from Charleston 
to Philadelphia, on the terras stated in the written charter, then signed. 
Soon thereafter the charterer inlbrmed the libelant that he could not fur- 
nish th,e cargo, and would not need the vessel. He however, as a member 
of the firm of Charles A. Pettit & Co. , ship-brokers, (on whose account, 
it would seera, the charter was taken,) procured a cargo of railroad tiea 
from pther parties. Aller the cargo was carried, and the freight on it 
coUected, the libelant brought suit to recover damages, — which he says 
he sustained from the respondent 's failure to complj' with his contract. 

The défense is twofold: Mrst, that the charter was intended as a 
mémorandum simply and that the parties were not to be bound by it; 
and aeçond, that the cargo of ties carried under charter with others which 
the respondeut's firm obtained for the vessel, was substituted for the 
lumber, which the respondent undertook to furnish, and the respondent 
relieved from ail responsibility under his contvact. 

I do not find anything whatever tp support the; first proposition, There 
is no doubt that the respondent contemplated a transfer of the charter^ 
or of his rights under it, to parties in Wilmington, (with whom he was 
in correspondence;) and it is probable the libelant was aware of Ihis; 
but there is nothing to warrant a belief that the libelant understood that 
he was to be affected by any disappointment the respondent niight be 
subjected to in his dealing^.with thèse parties., The charter was lorraal 
in ail its terms and without conditions. ïf it was not intended to bind 
the parties absolutely, itijvould not hâve been so drawn. A few lines 
would hâve expressed the conditional understanding which the respondent 
says the parties had arrived at; and if.no more had been intended it is 
réasonable to suppose an informai mémorandum would bave been made, 
expressing this, and nothing telse. 

' Nor do I find anything to support the second proposition, except in 
the testimony of Robert F. Smith, who was a member of the firm of 
Charles A. Pettît & Co. If his statement that the charter (in suit) was 
destroyed in his présence and with the assent of the libelant, wasuncon- 
tradicted, or so corroborated that it could be accepted afe true, it would sus- 
lain this branch of the défense. It seems reasonably certain, however, 
that the witness is mistaken. The respondent himsiftlf testifies that he, 
per8ona,lly , destroyed the charter, (believing it to be of no further value;) 
hé does nôt réboUect the libelant béing présent, and does not suggest or 
prétend that he assented, or was àwai'e bf'the intention to destroy it. 
It is pliain from his tèstitûony that he did not ask the libelant's assent; 
and that the libelaijt was unaware of his act, until told of it subsequently. 
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The libelant contradiets Mr. Sinith flatly, by^saying that ïie knéw'noth- 
ing of the destruction of the paJpet'Until told of it, when he desired to 
see it or hâve a copy. It seems plain that Mr. Smith is mistaken. 
There is nothin^ eïse, as bèfore8tated;'Which tends to support thisbranch 
of thé défense. The respbndent niay hâve supposed at the time, that 
the second charter was to take the) place of the first, as his testimony in- 
dicates, but there is nothing which tends to âhow thaï the libelant agreed 
that it should, or that hédid not expèct to hold the respondent to his 
<iontract The circumstaûce that Pettit & Co. paid a small sum in addi- 
tion to the amouht which the second charter named as freight, to induce 
the libelant to take this catgo, does'nôt seem to bave any bearing on the 
question.. The respondent waa interèsted in procuring a cargo for the 
vessel and faad an inducenlent to makéthe sacrifice involved inthis pay- 
aient, — independently of a settlettient with the libelant. The carriage 
of thi& cargo necessarily reduced the damages which might resuît froni 
his failure to comply with his contratt; and besides, the procurement 
of this charter entiîled his fifm to commissions several times greater than 
the sùtll pàid. 

I willnbt consider the question of damages. It is possible noneKrere 
suetained. If the second" charter was as valuable as the first, so that the 
libelàilt taûdé as much under it as he wonld hâve made undèr the first, 
ànd suflered no détention, hècannotoômplain. I will submit this ques- 
tion to à commi.ssiOner, (if ■ the parties do not agrée respecting it,) and 
will bdâë the decrée on his report, yter it bas been approved. 



The Mahàbajah. 

Enîiis z/. The Maharajah rt ol. 
CCircuft Court of Appèals, Second CiràulU Deceniber 14, 1891. 

SHIPPIHarH-IaABILITT FOR PbBSONAI. INIOBIBS. • ;)■ 

Xibelftnl:, in thç eœploy ot a atevedçre in loading a ship's cargo, was asstgned to 
Wûrlt a witich belongmg to thé ship. In sio doing, his hand' slipped îroud tlie handle 
ûf thë crank-bâr of tbe winch, and was caught and orushed in tbe cog3< The winch 
wasof an old pattem, witU.unguarded cogs; but a persoD using it oould protèct 
himself from snch an liijury as occurréd to libelant by a âiinple expédient', which 
libelant negleoted. Libelant was aware of the dangers of the winch, but used it 
without complaint for several hours. Held, that he was not entltled to recover 
damages from the steam-ship for the injury reoeived. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel by George Ennis against the steam-ship Ma- 
harajah for personal injuries. Libel dismissed. See 40 Fed. Rep. 784. 
AfiBrmed on appeal to the circuit court. Libelant appeala. Affirmed. 

Robert D, Benedict, for appellant. 
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WShekaus Mynderse, for appellees. 

Before Wallacb and L4.combe, Circuit Judges. 

Hallage, Circuit Judge-. While the libelantwas driving a winch be- 
longing to the steam-ship, hia hand slipped from the handle of the crank- 
bar,,and was caught and crushed in the cogs, whereby he sustained seri- 
ôusinjury, He was in the employ of a stevedore who was epgaged in 
loading the ship with cargo, and had been assigned by him to work 
the! winph. He imputes his injuries to the négligence of the steam-ship, 
upon the theory that the winch was unsafe because the handle came 
dangerously near the cogs in operating the crank-bar, and the cogs were 
not covered by a guard, and also because the handle was slippery from 
grease and steam that escaped from defective parts of the machine. The 
proofs are that the winch was, in détails of structure, substantially like 
those in gênerai use atthe time it was built,:had been used on the steam- 
ship for a dozen yearsor more, and was not materially out of repair; 
that such winches are stilliscommon use upon vessels, but an improved 
machine bas been also introduced, constructed with a guard over the 
cogs; '«nd that the handle was not exceptionally slippery on the daj' of 
the accident. It also appears that the libelant was familiar with winches, 
bayingiopeïated themfor J0 or 12 years, and that he had been operat- 
ingilhjaone nearly ail day befbre the accident tpok place, and had not 
madp any complaint about it. Manifestly the libelant undertook to use 
a machine jyhichhe knew wpuld «ndangey his hand unies? he eyercised 
due care. Owing to a momentary relaxation of proper caution, he met 
with such an accident as he could bave foreseen. His own conduct af- 
fords the best évidence thaf the machine was not exceptionally unsafe, 
inherently or casually. If it had been, he would not hâve used it with- 
out objection. AU the éléments of, danger incident to its use were pat- 
ent to him after he had used it a few minutes; yet he used it several 
hours, and, until he'washurtj withouta complaint, or attemptingto pro- 
tect himself by thè simple expédient adbpted after the accident by the 
witness Smith. He has no just ground of complaint against the steam- 
ship. One who voluntarily undertakes to perform a service for another 
impliedly consents to assume the known risks incident to it, and cannot 
impute to thé other any breach of duty or négligence founded solely 
upon the présence of such risks. The decree is affirmed. As the libel- 
ant sues informa pauperis, the affirmance is without costs. 
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Pacific Postal Tel. Cable Co. v. Ikvine et al. 
(Circuit Court, S. D. CaWomia, January 19, 1892.) 

1, JUBISDICTION— DiVBBgB CiTIZBÎlSHIP— Pl/BADINO. 

An allégation tUat plaintiff is a New York corporation, and that défendants are 
"résidents" of California, does not show diverse citizenship. 
8. Tblegeaph Compànïbs— Use of Hiqhwat. 

The use of a public highway by a telegraph Une erecting pôles and wiresthereon 
is an additional burden, and wbere the Xee is in the adjacent ownercannotbetaken 
without his consent, or by statutory proceedings, in which he is entitled to com- 
pensation. 

In Equity. Motion for an injunction. 
Geor^ffi iZai^for'd, for complaînant. 
, WUaon & Lamme, for défendants. 

Ross, District Judge. There are two very substantial reasons why the 
inotioii fpr an înjUnction herein shoTjld not be granted: 

1. Neither the original nor the amended bill shows diverse citizen- 
shîi^.Qf l;he parties, npop which groUnd alone the jurisdiction of this 
court isânvokedby the complainant. In the amended bill it is alleged 
that the cômplàihaht is a New York corporation, and that the défendants 
are résidents of the state of California. But a person may be a résident 
of à statè of wMch hç is not a citizen. There are many résidents of 
California who arè itiQt citizens of any Btaté pif the Union. 

2. The papers Babmitted upon the motion show that the telegraph 
pôles and wires in question were erected by complainant upon land, the 
fee ofiwhich isiin: the défendant James Irvine, and over which the right 
of way for a public road had been theretofore granted to the board of 
supervisors of the county în which the land is situate. It appears that 
the pôles and wires were erected by complainant under a grant from the 
board oî supervisors so to do, but without the consent and against the 
protest of the défendants. The right of way granted tp the supervisors 
was for a public road, that is to say, a way to be used by the publie for 
ordinary travel. Where the fee of the highway is vested in the public, 
there dan be no valid légal objection to the grant by the public of a right 
to erect such pôles and wires without regard to the adjacent property 
holders; but where, as hère, the fee of the highway remains in the adja- 
cent' owner, and only its use for purposes of public travel bas been 
granted; I think it clear thàt every use of the highway not in the line 
of such travel is an additional burden, for which the proprietor of the 
fee is entitled to additional compensation, and which cannot be consti- 
tutionally taken from him without his consent, except by proceedings 
regulariy iûstitufed and pfosëcuted according to law. 

Motion denied; 
v.49F.no.2— 8 
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KANàAs '& A. ilT. Ry. Coi V. PAYHi! et al. 

(OtrcMft Court nf Appealt, EigMh, CirotM. January 25, 1893.) 

L Raiijioad Companibs— Rioht ot Wat — Compensation — Injunction. 

Complaisants occupied a tract of land in ttïé ÏDdiaD Tèfritory, frontingr «m th« 
Arkànsas river, Opposite the city of Ft.' Bmîtlï,' and weio eng&ged in operating a 
ferry at that point, under à license granted tliem by the Cherokee Nation. The K. 
& A. V. Ry. Co., in 1S88, condemned a rigbtt^ Way tbrough said' tract of land to the 
fivâr; trader Act Gong. Juhe 1, 1886, which authorized it to bulldaraiiroadthrough 
thë-Itiâlan Territot<yi iand to oondemnland to ba used îoTrwllv>ay,telegraph, and 
tel^héne purposea mil/y^- On MarohlS, 1890^ oongress authorlzedtfaerailway Com- 
pany to build a bridge aoross the Arkansas river, to be used as a raUivaj/, pas- 
senger, and wagon bridge. The last act recited that the building of the rallway, 
as authorized by the act of June 1, 18S6, involved the necesslty.of conatructing the 
bridge. Held: (1) That, by the àctof Màrûh 18, 1890, èongress impliadly author- 
ized the railway company to use its right of wajr as a road-way forordinary travel, 
BO far as might be found necessary to glvé vehicles and foôt passengers access to 
Its bridge. (2) That the Rrant of the right to build a bridge» for the purposeot 
gênerai travel did not infringe the ferry franchise. (3) That the complainants 
w^re not entitled to contpensation for the loss o( ferry patrqnage, as the building 
«{f the Wdge and suitàole'approacheS'thereto for gênerai travel had Tiot eut oS ao- 
cess to the ferry landing,.or,rende^ed itany less feasible thon b^fore to operate a 
ferry. (4) That a court OfÀquity would not enjoin the râilwiày ooàipàny from per- 
inittiiig' fOot passengers ànâ vehiolies to travel over its rightxit itliy, to auch extent 
I as migçtbe, necessary to .reaoh the. bridge, for the reason that the damages. If any, 
iiusid'ent to such tisè, inight bd reooverôd in an action at law, aiifl were oértbiiiiy 
vâry-smislUif notpurely nominal; and, furthermore, because thejrbUway-oompan^ 
dld not propose to intrude -upon thepossessionof asylauds occupied, by the cpm- 
plàlnaùts. 

I.' Samb^Rbub* 'nf ■ EQtrWY,: 

A court of eauity ia^notiboupd to grant an anoonditional ordeiiof Injunctlon whan 

it can afford adéquat? relief in pome other manner. Adéquate relief would hava 

been afforded in'tbe pretéht casé hy requiring the railway company to grive • bond 

. to pay raob daihages, if myi as mlgbt d^ eventuaUy as^essed again9t It in conse- 

qi^esoe of ^lie alleged new use imposed on thé right of way. 

Àppéjkt 'fwjm the Circuit Court of the United States for the Western Dis- 
trict of Àrkiansas. 

Action' by Grabriel L. Pàytiè and Houston J. Payne against the Kansas 
& ArkanéftS Valley Railway 'Company torestrain the use èfdefendant's 
right ôf way for ttpproachés to a passenger and wagon bridge. Défend- 
ant appeàis flx)ni' à decree for complainants. Reversed. ' 

Hj s. Priést &Dd Aléa. 6. Cochran,,fot appellant. ■ 

/oAn fT; iîbgers, for appéllees. 

Before CaldWell, Circuit Judge, and Shiras and Thayeb, District 
JUdges. ■■; ■ ■;•'.■■. ! ^- ' ■■- • ■■ •■ ..i'>-. 

THAyEB,! District Judge. This is an appeal from an order granting and 
continuing ft preliminary injunctlon, as authorized by the seventh section 
oftheactofiMftrphS, 1891 , cre^ting this court. The sole question for our 
ConsideratjioB is whether ijae existing injupction was properly ^warded, 
and that i? tobe determined on thp casis p^açie by thg bill; ,and: answer, 
and the aôdavits and,Q;i?hihit9; fi,led in the jpwer court on t^çihearing 
of the motion. The record before us shows that the appeUs|nt is a cor- 
poration created and existing under and by virtue of the l^ws of the 
state of Arkansas, and that by an act of congress approved June 1, 1886, 
(24 St. p. 73,) it was authorized to locate, construct, and operate a rail- 
WHiy, teltigraph, and téléphone Une through the Indiau Territory, be- 



KAN8AS '■&. A. V. RY. CO. P. PAYNE. H5 

ginning on ,the eastern line of the territory, at or near the city of Ft. 
Smith, ia the state of Arkansas, andrunning thence, in a north-west- 
wardly direction, through the Territory to a designated point on its 
northern boundary. line. To that end the railway company was em- 
powered to take and use a right of way 100 feet in width tlîrough the 
Indian Territory, but it was provided, in effect, that the land taken 
should not be leased or sold, and that it should ordy be used in such 
manner and for such purpose as should be necessary for the con- 
struction and convenient opération of a railroad, telegraph, and tdephone 
line. The act contained provisions requiring compensation to be made 
to the Indian tribes and to individual occupants for ail such lands as 
might be taken, and it also prescribed a mode of condemnation to be 
pursued in certain contingencies; but, without going into détail, it wiU 
sufËce to eay that before said railway could be constructed through any 
lands held by individual occupants, "according to the laws, customs, 
and usages of the Indian nations or tribes through which it might be 
constructed," the act required that fuU compensation should be made 
to such occupants "for ail property taken or damage done by reason of 
the construction of such railway." Under the authority so conferred, 
and prior to the institution of this suit, the appellent had located and 
constructed its railroad for a long distance through the Cherokee Nation 
down to a point on the north bank of the Arkansas river opposite the 
city of Ft. Smith. To reach the water at that point, it was compelled 
to Gondemn s right of way through a tract of land, fronting on the river, 
which was oct^upied and held by the appellees according to the laws, 
customs, and usages of the Cherokee Nation. Such condemnation pro- 
ceeding was duly prosecuted in the mode prescribed by the act of June 
1, 1886, and resulted in a final decree on January 14, 1888, granting 
to the railway company a right of way through tfae appellees' lands to 
the water'B edge. The damages awarded in such proceeding appear to 
hâve been duly paid shortly aller the final decree. By another act of 
congress, approved March 16, 1890, (26 St. p. 21,) the appellent was 
authorized to bridge the Arkansas river at or near Ft. Smith. The first 
section of that act is as folio ws: 

"Be it enacted * • « that the Kansas & Arkansas Valley Eallway, a 
corpuralion organized and existing under the laws of the state of Arkansas, 
and being empowered by act of cungress approved June first, eigbteeu hun 
dréd and elghty-six, to coiistnict its railway from a point on tbe eastern 
boundary liiie of the Indian Territory, at or near Ft. Snaith, Arkaosasj 
through said territory, in a north-west direction, to a point on the northern 
boundary line of aaid territory; wiili the power to build a brancli as tberein 
providfd, tbe construction and opération of which said line of railway in- 
volves the Jiecessity of constructing a bridge across tlie Arkansas river, »« 
the Indian Territory, from a point at or near Ft. Smith, be, and the said 
Kansas, & Arkansas Valley Kailway, its successors aiid assigns, are heréby, 
authoriï^éd attd empowered to cuiistruct said bridge across said river, and to 
main tain and operate thesameas a railway, passenger, and wagon bridge." 

Aftei: /the approval of thie act last referred to, the railway compauy 
proceedoi.tQ çoustruct a brjldge strictly in accordance with its.jtroyis- 
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ions. It was se locàted that thenorthern end of the structure abutted 
on, and lay wholly within, the limits of the right of way previously con- 
demned through the lands of thèse appellees. The bridge had been 
about completed, and the raihvay company was constructing an ap- 
proach thereto at the northern end, suitable for the use of wagons and 
foot-passengers, as well as for railway trains, when the work was ar- 
rested by the order of injunction from which this appeal was taken. 
The bill fîled by the appellees to obtain an injunction alleged, among 
other things, that complainants occupied land fronting on the Arkansas 
river both above and below the northern terminus of the bridge; that a 
férry privilège was "attached to said land;" that they had a license and 
the exclusive right from the Cherokee Nation to run a ferry across the 
river from that point to Ft. Smith, and had been engaged for years in 
runiiing a ferry for the accommodation of wagons; pedestrians, stock, 
and gênerai travel, and had a large sùni of money invested in said ferry; 
that the railway company had begun to construct "on its right of way," 
at thé nôrthend of the bridge, a wagon road and approaches for vehicles, 
fpot-passengers, àiid gênerai travel, and had also begùn to construct such 
a^prpachés;on the complainants' land outside of the' limits Of its right 
of way. il waâ' further averréd that the construction of said toad-way 
for foôtmeri and gênerai travel, on the railway company's right of way, 
çonstitùted an additiofiâl burden on complainants' larïd Which was un- 
authorized by law; and that the construction of said roiid-way for gen^ 
eral travel oVer the appéllant's right of way, and oVer the eomplainants' 
land, "would utterly destroy the value bf the ferry privilège attached to 
said lands, and cause almost a total loss * * * of thé money in- 
vested în said ferry, ferry franchises, privilèges, and othér ferry çrop- 
erty."" '''■'• 

The foregoing statement discloses the material facts on which the ap- 
pellees predicated their right to injunctive relief. The case is stated more 
at length in the opinion of the lower court. 46 Fed. Rep. 546. It is 
évident thàt the existing injunction cannot be siistained on the ground 
that thé railway company had begun to construct approaches to its bridge 
suitable for foot-passengers and vehicles, outside of the limita of its right 
of way , and on lands at the time occupied by th e appellees. The injunc- 
tion as awarded is clearly toc broad to be sustained solely on that theory, 
for the re^on that it in effect restrains the railway company from pèt- 
mitting wagons and foot-passengers to hâve access to ifs bridge over any 
part of its right of way heretofore mentioned, which is the only method 
of gainiiig access to the bridge that seems to be possible. The right tô 
an injunction , however, is not rested exclusively or miainly on the ground 
last suggestçd. It is contended in behalf of the appellees, that the rail- 
way company bas no authority to permit any part of its right of way tp 
be trav'^l©d over by vehicles or foot-passengers for the purpoge of reach- 
ing the bridge, because that would be subjeoting the right of way toa 
new use, without compensation; and, furthermore, that a court of equity, 
when appealed to, must of necessity aWard an injunction to prevént the 
imposition of siich additional servitude. We areoftheopimoù, in view 
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of ail the circumstances of the case, that an unconditional order, such as 
was entered, restraining the appellant from constructing on its right of 
way a suitable road-way for footmen and vehieles, and restraining it as well 
from permitting the public to use the sanie, should not bave been granted, 
and cannot be upheld, even on the last-mentioned theory. We entertain 
no doubt that the railway company bas the right to construct an approach 
to the north end of its bridge, provided it keeps within the limits of 
its right of way, and that the appellees hâve no just cause to coniplain, 
even though the approach is made wide enough, and suitable for gênerai 
travel, as well as for railway trains. The width and character of the 
approach is no concem of the appellees, if it is located wholly on land 
heretofore condemned and in the possession of the railway company. 
What they really désire to prevent by thèse proceedings is the use of 
the right of way by wagons and pedestrians when the approach to the 
bridge is completed; it is this right of use which evidently forms the 
subject of contention. 

By the act of March 15, 18Q0, supra, congress, as we think, impliedly 
authorized the railway company to use its right of way as a road-way for ■ 
ordinary. travel, so far as might be found necessary to give vehieles and 
foot-passengers access to its bridge. The railway company,. therefore, 
has l^slative sanction for permitting the new use of which the appellees 
«omplain. The act déclares that the structure thereby authorized may: 
be used as a "railroad, passenger, and wagon bridge;" and it recites, in 
substance, that the grant of the right to construct a railroad through the 
Indian Territory, by the previoUs act of June 1, 1886, "invôlved the ne- 
cessity of constructing a bridge across the Arkansas river, in the Indian 
Territory, * * * at or near Fort Smith." From thèse provisions it 
must be inferred that congress intended that the north end of the bridge 
«hould abut against appellant's right of way where it intersected the Ar- 
kansas river, and form a mère prolongation of the right of way across 
the stream. Under thèse circumstances, we must présume that congress 
intendedi that the railroad right of way should be uséd by wagons and 
foot-passengers to such extent as might be found necessary to enable 
them to i-each the bridge, and that appellant should permit such use. 
To indulge in any other présomption would be to hold that congress has 
igranted a right that cannot be enjoyed, as there is no mode by which 
gênerai travel can reach the bridge, without passing to some extent over 
the railroad right of way. Furthermore, the moving papers in the cause 
.show that the railway company only proposes to use its right of way for 
gênerai travel for a short distance back from the river, where the railroad 
■crosses a public highway, and that the opeuing of the bridge for the use 
of foot-passengers and vehieles, as well as for railroads, is a matter of 
Euch great public concem that the citizens of Ft. Smith hâve already do- 
nated a considérable sum towards the érection of the structure. It must 
also be borne in mind that the alleged new use to which the appellant 
proposes to dévote a portion of its right of way in no wise interfères with 
the possession of any lands now held and occupied by the appellees; 
neither.dœs it aller any of the physical aspects of the, place. . The new 
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servitade imposed on the right of way will not render ît any less feasible 
than before to operate a ferry across the river, as it is not alleged, or even 
sùggestéd, that any proposed changes made along the right of way to artapt 
it to gênerai travel will obstruct access to the ferry landing, either on the 
land or water side, or impair any other riparian right. In short, the ap- 
pellees, in their bill, hâve not alleged any ioss or inconvenience as liable 
to enfeue from the new use, except'that the opening of the bridge for the 
accommodation of gênerai travel will lessen the patronage of the ferry; 
and this is evidently a species of damage against which neither a court 
of law or equity can afFord the appellees any protection. It is a damage 
not due to the fact that by destroying some riparian right of the appel- 
lees, wby obstructing the approaches to the ferry landing, the railway 
Company has rendered it less feasible to operate a ferry; but it is a dam- 
age that is whoUy due to the fact that a new means of crossing the river 
has been authorized by congress, which enters into compétition with the 
ferry, and renders the business less profitjible. It is hardly necessary to 
add that congress was not bound to provide compensation for a conse- 
quential injury of that character, when it authorized the construction of 
a bridge, as the ferry franchise was not iniringed or taken, within the 
meaning of the constitution, by building the bridge. And the same 
proposition would hold good if the appellees had had a spécial franchise 
to operate a ferry for a tenu of years, instead of a ferry license from the 
Cherokee Nation, renewable annually, which is ail that the présent rec- 
ord discloses. Patroit V. Œty of Lautrence, 2 Dill. 332; Bushv. Bridge Go., 
3 Ind. 21; Harvard Bridge Co. v. IMm Ferry Co., 29 Conn. 210; Charles 
River Bridge v. Warren Bridge, 11 Pet. 420. 

In view of the considérations to which we hâve adverted, we are satis- 
fied that the complainants below were not, as a matter of right, entitled 
to injunctive relief, and that the existing injunction should not hâve 
been granted, even tbough we concède, for the purposes of the présent 
décision, that the additional use to which the railway company pro- 
posed to dévote its right of way was of such character as entitles the 
complainants to some additional compensation. It was nndoubtedly a 
matter o^' mùch public concern to the citizens of Ft. Smith and the In- 
dian Temtory that vehicles and foot-passengers should be allowed to use 
the bridge as soon as possible, and that necessitated the use to a limited 
extent of appellant's right of way. When congress authorized the lat- 
ter use (as we think it did) it was not incumbent on it to require com- 
pensation for the additional servitude to be paid in advance of its actual 
enjoyment by the public, even if some additional compensation is recov* 
érable. Cherokee Nation v. EaUway Co., 135 U. S. 641-659, 10 Sup. 
Ct. Rep. 965. Furthermore, the appellees hâve a light of action at law 
to recover such . additional compensation as they may be entitled to. 
Railway Co.~v.' -Punne, 23 Kan. 691; Railroad Co. v. Baker, 45 Ark. 252; 
Lewis, Em;:GDom. § 628, and citations. But the most important con- 
sidération bearing on tha right to ap injunction is the fact that, in the 
exercisD of the authorit^' granted to it by congress, the railway company 
does not propose, to intrude npon the possession of any lands now occu- 
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pied by the appellees, or to do an act that will occasion înjury to any 
considérable estent. The damages, if any, to which the appellees can 
la-wfuUy lay claim, are certainly very small, if not purely nominal. We 
recognize the rule that légal rights of every description are entitled to 
protection, no matter how small their money value may be, but a court 
of equity is not bound to afford protection by an unconditional order of 
injunction, when adéquate relief raaybe afforded in some other manner, 
whether the right involved is of great or little value. Bassett v. Man- 
ufacturing Cb., 47 N. H. 437; McElroyv, Kansaa Oityi 21 Fed. Rep. 
257; Em R. Co. v. DâawareyL. & W. R. Co., 21 N. J. Eq, 291, 292. 
"We are of the opinion that the circuit court would hâve gone quite far 
enough in the case at bar, had it required the appellant to give a bond 
in a reâsonablé sum, not exceeding $2,500, conditioned to pay such 
damages, if any, as the complainants below might thereafter be adjudged 
to be entitled to, by any court of compétent jurisdiction, in conséquence 
of the alleged additionai servitude impoged or tbreatened to be imposed 
on its right of way. Entertaining thèse viewa, the order of injunction 
appealed from is hereby vacated and annulled, the existing injunction 
is dissolved, ànd the cause is remanded to the lower court, with direc- 
tions to take a bond for the protection of the appellees not exceeding tb« 
amoUbt^ ma with conditions as above indicatéd. 



Eattsas ft A. y. Bt. CSo. v. Lx FloBb. 
(Circuit Court of Appeals, ElgJUh CireuU. January 25, 1893.) 

Appeal from the Circuit Court et the United States for tbe Western Dis- 
trict of Arkansas. 

H. 8é Priest and Alex. G. Cœhran, for appellant. 

John Et. Rogers, for appelles. 

Beforë Cal1)well, Circuit Jadge, ànd Shibas and TSateb. District 
Judgra. 

Thater, District Judge. Tliis is an appeal from an order granting and 
continuing a preliininai y injunction. The same questions arise that bave 
been fully considered and determined at the présent session in tbe <^se of 
tbe same appellant against Gabriel L. Payne and Houston J. Payne. 49 
Fed. Kep. 114. For the reasons statèd In the opinion on file in the last-men- 
tioned cause the order of injunction appeailed from is vacaïéd andanniillea, the 
existing injunction is dissolved, aiid the cause is remanded to the lowercourt, 
witb directions to take a bond with suttlcipnt sureties f rpm the appellant, in 
a sum not to exceed $2,500, conditioneid that the appellant will pay such dam- 
ages, if any, as the appelle^ may hereafter be adjijd^ed to be entitled ta by 
any court of compétent jurisdiction, iri'côrisèqUencé ôf the alleged additîonal 
Servitude imposed, oi' tbreiiteued to be iinposéd. on tbe appellant 'a rigbt of 
'wayi'' 
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In re Fiest Nat. Bank of St. Albans. 

{Circuit Court, D. Vermont. Pecember 84, 1891.) 

1. Natiohal Ba^-ks-^Marbibd Wombn as Sharbhoiders— Liabilitt fob Assbss- 

1IBNT8. 

Married woinen, wlio are permitted by the laws of the state in which they réside 
to beCome shareholders In national banks; are liable to assessments tbereon under 
tbe national banking laws. 

2, Execution— Validitt — Jo:nt Dbbtors. 

WTiere a jiidgment is against a busband and wlfe jointly, the f aot tbat exécution 
is Issned against the wife alone is an irregùlarity not within the reach of a wrlt 
of error, and, when ne motion is made in the trial court to correct it, it must be 
considered as yalid. 
8. ExEcitJTioN SAi.ES— Rédemption oï Lands— Voluntabt Patmbnt. 

Under Laws Vt. 1884^ No. 189, § 10, permitting the debtor to redeem within six 
montbs laods sold on exécution, by p^ylng to the offlcer the amount for which they 
were sold, with interest, snoh a paynient is voluntary, and constitutes a waiver of 
alldefects in the proceedings. 
4. BoBviyAi, pp Actions— Dbath Pendino Appbal. 

A decree founded upon a tort will survive though the debtor die pending an ap- 
peal iii wbich a superseâeoji bond has been given. 

In Equity. In the matter of the reçeivership of the First National 
Bank of St. Albans. Heard on pétition by the receiver for leave to ac- 
cept a proposai to compromise, together with a petitioq, to sell assets ia 
case the proposai is not approved. Proposai disapproved. For former 
reports, see 35 Fed. Rep. 463; 39 Fed. Rep. 403; 40 Fed. Eep. 413; 
41 Fed. Rep. 752; 43 Fed, Rep. 700. 

Edward A. Sowlea, Henry C. Adams, and T. W. Moloney, for pétition. 

Albert A. HaRy H. OharkaMoyce, Geo, A. BaUard,. Henry A. Èurt, Jed 
P. Ladd, and WiHard Farrington, opposed. 

Wheeler, J. This bank has long been in the hands of a receiver ap- 
pbinted by the comptroller of thé cutrèncy. The statutê (section 5234) 
provides that the receiver, "upon the order of a court of record of com- 
pétent jurisdiction, may JBelI or compound ail bad or doubtful debts; 
apd, on alikeçfder, may sell ail the real and personal property ofsuch as- 
sociation, on Buch terms as the court shall direct." This reçeivership now 
has cash in treasury and bank about $22,500; real estate, which came from 
mortgages fonrierly belonging to the estate ofHiram Bellows, through Ed- 
ward- A. Sowles, èxecutor, worth about 16,500; redeemable leases from 
the sarae source in the same way, worth about $4,500; a judgment of 
this court agjiinst Margarét B. Sowles and Edward A. Sowles for about 
$50,000, appayently satisfied to about $30,000, on which- a writ of error 
without supereedeas is now pending in the suprême court of the United 
States; real estate sold on exécution against her on this judgment to the 
amount of abdut $10,000; a decree of this court against Oscar A. Burton 
for about $16,000, on whiûh an appeâl is now pending in the suprême 
court of thelJhited States; aticî poor paper of one Marshall to the amount 
of about $100,000, for which $2,700 is offered. The claims amount to 
about $290,000, besides one in favor of Margarét B. Sowles of about 
$26,000, established by decree of this court since the payment of divi- 
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dends on the others. Margaret B. Sowles and Snsan B. Sowles, with 
others, making claims upon the assets, oËFer, in compromise of the whole, 
to pay, in substance, a sum sufficient to make a further dividend of 7 
per cent, to ail creditors but Margaret B. Sowles (aboul $20,300) for ail 
of thèse assets, without claim by her for further dividend. This pro- 
posai has been submitted by the receiver, under direction of the comp- 
troller, to this court, under that statute, with a pétition for leave to sell 
ail the assets if the proposai is net approved. Both hâve been fully 
heard on full notice to ail the creditors, and appearance and expression 
of wishes by nearly ail. Thèse expressions are not sufficiently unani- 
mous to be controUing. 

The question is, what, in view of ail the circumstances, is best for the 
creditors. The cash on hand would pay the 7 per cent, dividend offered 
to ail the creditors but Mrs. Sowles; the judgment against her yet, re- 
mains to meet any dividend to her; and more than $2,000 would be 
left. The proposai, therefore, in reality, is that the receiver give up ail 
the assets but the cash on hand, and pay upwardsof $2,000 for a release 
of the claims to that. If the judgment against Mrs. Sowles shôuld be 
reversed, and final judgment in that suit be rendered in her favor, the 
ofiset would fail, and she would be entiOed to a dividend of about $8,500 
from this or other money, to make her equal with the other creditors on 
past dividends. About $2,200 of this money came from her to redeem 
real estate sold on the exeeution against her, and about $2,200 more came 
from the bidon a farm sold on the same exécution. The lien by attach- 
ment on ail the real estate sold on exécution is claimed to hâve been lostby 
lapse of time between the judgment and sale. The validity of that judg- 
ment, or of the claim against her for the assessment on her stock in the 
bank, on which the judgment is founded, and on which another.may be 
had if this should be reversed for some technical error, is very material. 

The principal question about this ia whether married women are lia- 
ble to such assessments. This court held that they were. Wittersv. 
Sondes, 32 Ped. Rep.130. After the verdict on which this judgment was 
rendered, and before the décision on the motion for a new trial, the su- 
prême court of the United States held that they were, in equity , when 
by the law of the place they could become such shareholders. Bwndy 
V. Coche, 128 U. S. 185, 9 Sup. Ct. Rep. 242. Thèy may become such 
shareholders in Vermont, and the motion for a new trial was overruled. 
Waters v. Sowles, 38 Fed, Rep. 700. Since then the suprême court has 
fully decided, in a case quite similar, that they are liable at law. Key- 
ser V. Hitz, 133 U. S. 138, 10 Sup. Ct. Rep. 290. Thèse décisions seem 
to settle the validity of the claim on which the judgment against her 
was founded, and to go far towards settling the validity of the judgment. 

A suggestion is made that the suit was not ended as to Edward A. 
Sowles, the husband, and that the judgment against the wife was against 
her alone, and erroneous, but it is not well founded. The issue for the 
jury on thé plea of both was whether she was a stockholder, and legally 
holden for the assessment. The verdict foUowed that issue, ànd was that 
she was. The judgment for the plaintiff on the verdict was on the plea 
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of both, and against both, — the one as much as the other. B3' some in- 
advertence, exécution against her alone was taken ont and levied, That 
wàs an irregularity, not within reach of the writ of error, and which 
might bave bave been corrected on motion in her behalf. As it was, 
and was left by ail to stand, it had the judgment against her, althongh 
against him also, behind it; which would probably amply support it. 
If that judgment should be reversed, another in the same suit would 
quite likely be obtained, to which the lien by attachment would, by the 
laws of the state, adopted by the rules of this court under the laws of 
the United States, be carried, and be capable of being effected by new 
levy in due season and proper form. The statutes adopted, regulating 
sales of real estate, provide that "the debtor may redeem the premises 
80 sold by pàying to theofficer the amount for which the same was .«old, 
with interéstthereon," at any time within six months. Laws Vt. 1884, 
No. 139, § 10. Such payment on the debtor's own debt would seem to be 
clearly a waiver of ail defects in the proceedings, voluntary, and not re- 
coverable back on account of them. Sowles v. Soûle, 69 Vt. 131, 7 Atl. 
Rep. 715i The purchaser of the farm would, doubtless, if his title should 
fail from defects in the proceedings, about which no opinion is now in- 
timated, bave a right té his money back; but, if that should be paid 
back out of the money oinhand, enoi^h would be left to pay the 7 per 
cent. ofFeired. 

Claimsof unpaid legatees under the wills of Hiram Bellows and Susan 
B. BellowB upon the funds of the bank, redeemable leases, and lands 
which came from mortgages belonging to the estate of Hiram Bellows, 
are set up as incumbrances, which the funds to pay the 7 per cent, to 
creditors would be relieved of, and those who would take the rest of the 
assets would hâve to provide against. The assets of thoSe estâtes, on 
which thèse claims woùld afise, were, under the laws of the state, Per- 
sonal assets in the hands of Edward Â. Sowles, executor of both wills. 
After they had been converted by him, a final decree of the probate 
court, on notice to ail, settling his accounts, decreeing payment of the 
l^acies by him, and leaving thèse assets in his hands, was made, was 
not appealed from by any, and became binding upon aU. He mort- 
gaged and conveyed them to the bank. Susan B. Bellows was residu- 
ary legatee under the will of Hiram Bellows, and Margaret B. Sowles 
under the will of Susan B. Bellows. Margaret B. Sowles, as such legatee, 
brought suit against the receiver for this same property, and failed to 
make good any claim to it. Sowles v. Witters, 39 Fed.- Rep. 403. This 
décision was in accordance with those of the suprême court of the state 
upon the same decree of the probate court. Bellows v. Sowles, 67 Vt. 411 ; 
Weehs V. Sffwka, 58 Vt. 696, 6 Atl. Rep. 603. The claims of the other 
l^atees must be similar to hers in thèse respects, and may also hâve 
become unfavorably aflfected by the lapse of time beyond the period 
of the statute of limitations. 

The decree against Burton is founded upon his assent as director to an 
unlawful loan of the money of the bank to Edward A. Sowles. That 
this liability might not survive if he should not live till a décision upon 
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ii by the suprême court is suggested. But the liabilîiy is now fixed by 
a decree. The appeal does not vacate the decree. The opération of it 
is suspended by the mperaedeas founded on the bond for payment of the 
decree if it is affirmed, Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 
Rep. 136. The liability on this bond would survive, and, would be en- 
forceable against the sureties as well, if the decree should be affirmed. 
He has offered $4,000 for this liability. The real estate sold on the ex- 
écution against Mrs. Sowles may or may not be holden. Whether it is 
or not, the value of the assets appears to be much beyond the amount 
offered. 

A fair compromise of really disputable daims, to end litigation, would 
doubtless be wise; but this review of the assets of the bank and of the 
claims made upon them leads to the conclusion that the acceptance of 
this proposai would not be.any such fair compromise, but would be a 
surrender of the righta of the bank to a large and unjustifiable extent. 

The pétition for leave to accept the proposai is denied. 



Clafp V. Clabe a d. 
(CTrcutt Court, S. D. New Y&rk. February 6, 1892.) 

l. SxeerrroRB awd Administhatobs— Sbttino Asibis Assionubkt ot Testatos. 

An ezecutor may maintaln a suit in equity to set aslde a gênerai assignaient made, 
and judgment suffered, by testator, on tbe ground of incapacity, undue influence, 
and f raud against creditors, nnder Laws N. T. 1880, c. S45, % 1, whicb provides tbat 
any ezecutor may, for the beneflt of creditors, disaiBrm, treat as void, and resist 
ail acts done, transféra and agreements made, in fraud of therighta of creditors. 

3. Sàme — Epfeot ot Judoment Suffgrbd bt Testator. 

Tbe assignment bavlng failed, and tbe jndgment standing alone not constituting 
an excessive préférence of creditors, tbe statute bas no application tbereto; and 
tberef ore tbe bill sbould be dismissed as to tbe judgment. 

In Equity. Suit by John H. Clapp, executor of George F. Damon, 
against William Clark and others. 
John H. Clapp, pro se. 
Chaa. B. Meyer, for défendants. 

Wheelee, J. This suit was brought to set aside a mortgage and gên- 
erai assignment made by the testator, and a judgment against him, for in- 
capacity, undue influence, and fraud against creditors, and to bave the 
préférences created by the mortgage and judgment, as parts of the as- 
signment, limited to one-tbird of the value of the property. 

Question is made about the right of the orator, as executor, to such 
relief, in either aspect. If the assignment was valid the property would 
vest in the assignée for the benefit of the creditors, and no right to it re- 
mained in the testator to pass to the executor; and he does not appear 
to hâve any interest to bave the préférences, however created, eut down. 
That right would seem to remain to the creditors injured by the préférences. 
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But chaptér 314 of the Laws of 1858 of New York, as ameiided by chap- 
ter 245 of the Laws of 1880, § 1, provides that "any executor * * * 
may, for the benefit of creditors or others interested in the estate, * * * 
disaffirm, treatas void, and resist ail acts donc, transfers and agree- 
ménts made, in fraud of the rights of creditors. * * *" Thisseems 
to give the orator the full right to attack the conveyances and judgment. 
Mach and repeated considération of the évidence leads to the conclu- 
sion that the testator was too much broken and too weak for the transac- 
tion of such business, and was overpersuaded, while in that condition, 
to exécute the mortgage and assignment, unfairly to the other creditors; 
and that thèse instruments are for that reason invalid. The judgment 
appears to hâve been entered iii the regular course of judicial proceed- 
ings for the recovery of a valid and just debt. Under such circum- 
stances the lacik of capacity would not avoid it, especially in a collatéral 
proceeding. If the assignment should stand, the judgment might be 
avoided, as a part of it, to the exteût that it would create too large a 
préférence under the statutes of New York, limiting préférences in gên- 
erai assignments. Laws 1887, c. 603, § 30; Berger v. Varrelmann, (N. 
Y. App.) 27 N. E. Rep. 1065. But, as the assignment fails, this stat- 
ute does not apply to the judgment; and it is left to stand as at com- 
mon law, whereiu the collection of a just debt is lawful, although other 
creditors may be left. W^ite v. Qatzhausea, 129 U. S. 329, 9 Sup. Ct. 
Rep. 309. U^n. thèse views the mortgage and assignment should be 
set aside, and the bill dismissed as to the judgment. As the défendants, 
who are plaintlffs in the judgment, and who are the real parties in inter- 
est, prevàil as tp part, the costs, which are discretionary in equity, 
should be to someextent apportioned. Let a decree be entered, setting 
aside the mortgage and assignment, and dismissing the bill of complaint 
as to the judgment, with two-thirds of his costs to the orator. 



Beunggeb v. Smith. 

{Circuit Court, D. Massachusetts. January 6, 1893.) 

1. Attobnets — Pbivilegbd Comjidnications. 

The dopti-lne of privileged communications does not apply to testimony of a solto- 
itor of patents wbo is not an attorney at law. 

2. SàMe-t-Solicitor of Patents. ' 

A soliciter of patents, who Is not an attorney at law, is not privileged f rom testl- 
fying under Rev. St. § 4908, Whioh provided that a witness on the trial of an inter- 
férence' need not ^'disclose any secret invention or dlscovery made or owned by 
himself . " , , . 

8, WlTNBSS — IIÈFUSAI, TO TbSTIFT— AtTACHMENT. 

In the casé of the refusai to testify of a witness subpœnaed on thë trial of an in- 
terférence, the remedy is by pétition for an attachment for contempt, and not for 
an ordep to compel the witness to answer the questions put to hlm. 

At Law. 

Pétition of Herman Brungger for ani order of court directing the wit- 
ness, Charles F. Brown , to aùswer certain questions put to such witness 
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on the trial of the interférence No. 14,195, between the applications Nos. 
349, 621, 349, 622, and 349,623, of Herman Brungger, filed April 26, 
1890, and the application No. 307,277, of Sidney Smith, filed March 7, 
1889. Brown refused to answer the questions put to him on the ground 
that the facts and matter inquired about were privileged as communica- 
tions between client and counsel. In the answer to the pétition it was 
alleged: 

"First. That said Brown is a solicitor of patents in good standing, and 
recogtiized as such by the commissioner of patents, and acts in a profeasional 
capacity when employed as such solicitor by claimants and applicants for pat- 
ents before the United States patent-oflBce. His relations to his client are 
precisely the same as those between a regular praetitioner before the courts 
and his citent, inasmuch as the nature of his employment requires profes- 
sional skill, integrity, and secrecy; and he is therefore privileged from dis- 
closing any professional matters, information, or conversations within the 
âcope of ëiich employment. Second. That said witness, acting in a profes- 
•iJonal capacity as solicitor of patents, employed by Sidney Smith, the party to 
this interférence, as such, cannot be compelled to disclose any secret inven- 
tion wherein his client is protected by Eev. St. TJ. S. § 4908. Third. That 
this respondent has not waived, or in any manner has he intended to waive, 
his privilège herein, as alleged by the counsel for Brungger. Fourth. This 
respondent dénies that said questions are raaterial in this case, or proper re- 
buttal.btit charges and says that the examination of this witness is for the 
sole purpase ôfprobing into the contents of a certain application for patent 
of this respondent now pending, not in this interférence, and in which said 
witness is the solicitor, attorney, and légal adviser. Fifth. The very nature 
or character or scope of the question which the witness refused to answer is 
within the rule of privileged communications, thougb it calls for a fact." 

H. T. Mknson, for petitiofler. 
R. A. Sprague, opposed. 

CoLT, Circuit Judge. The doctrine of privileged communication is qon- 
âned tb cases of counsel, solicitor, and attorney. The witness in the prés- 
ent case tëstifies that he is not an attorney at law; and therefore, undef 
■well-settled rules, he cannot in voke this privilège. This witness is not 
privileged from answering uhder the last paragraph of section 4908, Rev. 
St., becapse he does not corne within the description therein set forth. 

The proper form of application to enforce obédience to a subpœna is- 
Bued under section 4906, Rev. St., is a pétition for an attachment for 
cbntempt. Upon the pleadings, as hère presented, the court will not 
enter a formai order. The motion and answer in this case disclose to 
the court the existing facts on the examination of the witness before a 
commissioner of this court, and this rescirîpt will inform the parties and 
the wituess as to the views of the court upon the questions presented. 
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iBiEWETT V. FbomtvSïkEet Oable Ey. Go. 

(Cirouit Court, D. WashlMOton, N. D. Deoembôr 7, 1891.) 

1. PoràB— Actions— Meabprb op Damaoeb— Pbnjlltt. 

Flaintiff conveyed property to a trustée for défendant as part of à bonus to aid In 
the construction of a cable road of which défendant was a promoter, and took from 
It 9j)ond in a penalty eoflal to the value of the land conveyed, conditioned for the 
construction oî the roaiï. The rOad was not oonstructed, and plaintifE sued on the 
' bond. Held, that tae Was entitled to recôver the wbole of the penalty, as the value 
of the property is a pcoper measure of damages for the breaoh of thecontract in 
. cpnsiderationof whiqhitwas conveyed. 

a. DUEDS— DBLIVERTr-ESOBOTirS— PaBOI. EvIDENOB. 

Where the deedwàà duly delivered' to suoh trustée, and purported tovestthe 
title ùnconditionàlly, paroi évidence is not admissible to ëhoW that it was delivered 
in escrow, and was not to talie eSect unless défendant seoured an additional bonus, 
but was to be returned to plaintift, and the bond tbereupon to be void, if the road 
was not constructed on account of failuré to secure such additional bonus. 

8. Bojfps— Actions— Evidence— Harmlbss Erjior. 

The admission of évidence on the pàbt of plaintifF that thé land was conveyed In 
considération of the bond, and for no other considération, is without préjudice to 
défendant, sinceit in no manner varies tbe terms of the transaction as they ap- 
pear on the face of the bond. 

ON BÉJIBABlSa. 

4. Samis— Damages— INTBRBST., 

Although the damages allowed wercj measured by the amount of the penalty, 
they must be considered as unliquidatéd until fixed by the .judgment, and hence 

SlaintifF was not entitled to ihterest eithèr from tbe date of the breach of the con- 
ition, or from the commencement of the action; espeoially as the land was unim- 
proved «nd yielding no inoome. 

At Law. Action by Edward Blewett against the Front-Street Cable 
Railway Company. A jury was waived, and the trial was by the court. 
Burke, Shepard & Woods, for plaintiJBf. 
/. C, Haines, for défendant. 

Hanford, District Judge. Thîs is an action at law to recover dam- 
ages upqn a pénal bond containing the foUowing récital and conditions: 

"Tbe condition of the foregoing obligation is such that whereaa, the said 
Edward £iewett hasgranted and conveyed to Jacob Furth, assignée [trustée] 
Of tbe said Front-Street Cable Kailway Company, tbe following described 
property, * * * as a part of a bonus given to secure the building of a 
cable road hereinafter mentioned : Now, therefore, if the North Seattle Cable 
Bailway Company, a corporation organized and existing underthe laws of the 
State of Washington, its saccessors and assigns, shall, within ten(lO) months 
from the date of thèse présents, construct, ready for opération, a doubie-track 
cable railway pf the same gauge as the railway of the said Front-Street Cable 
Bailway Conipany, and operate cars both ways thereon, from the présent ter- 
minus of the said Fronl-Street Cable Railway * * * to a point near the 
outlet of Lake Union, in the Denny & Hoyt addition to Seattle, Chen this 
obligation shall be void; other wise to be and remain in full force and vir- 
tue.» 

The défendant admits the exécution of the bond, and admits the 
breach of it. The only controversy is as to the amount of damages re- 
coverable. Plaintiff allèges in his cora plaint that the property described 
in the bond was in fact conveyed to the trustée named by valid deeds 
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delivered to hito,; for and in considération of the giving of said bond, and 
for no other considération, and on the trial he was permitted to prove 
thèse avermentfi. The two deeds given are in évidence, having been 
produced by the grantee, who testified that he received them from the 
plaintifif. They appear to hâve been legally executed and acknowledged 
by the piaintiff and his wife, and purport to convey the property ab- 
solntely and unconditionally. The plaintiÉPs évidence on this point 
was offered in aid of the bond, and is confirmatory, rather than contra- 
dictory, of the récital, and was intended to show a gratuitous transferof 
the property induced by the giving of the bond, and the value thereof, 
as a bôsis.for fixing the measure of damages. The penalty of the bond 
is $18,CK)0, and that sum is the value of the property conveyed to Mr. 
Furth by the piaintiff, and he contends that any less sum will not be 
compensation to him for his actual loss. The défendant offered to prove 
that the piaintiff bas not sustained a loss by a transfer of property; that, 
instead; of a complète transfer of the title, the deeds were delivered in 
escrow, witb the verbal understanding between the parties that, if the 
défendant eboald be unable to secure a suffîcient bonus or subsidy in 
lands or money to justify the construction and opération of the proposed 
line of iailway referred to in said bond, said deeds should be returned 
to the piaintiff by Mr, Furth, and thereupon said bond should be nuU 
and void; that a suSicient bonus or subsidy was not secured, and Mr. 
Furth bas offered to and is now willing to return said deeds, and restore 
said property unincumbered to the piaintiff. The allégations of thèse 
facts in the defendant's answer were, on motion, stricken out, and the 
évidence offered on the trial to the same effect was excluded. The con- 
tention on the part of the défendant is that, for the purpose of meeting 
the plaintiff's claim as to the measure of the damages, and the oral évi- 
dence which he was permitted to introduce as to the facts of the transac- 
tion, the évidence offered should hâve been admitted. 

The position assumed, that the deeds could, under anycircumstances, 
be shôwn by évidence to bave been delivered to the grantee in escrow, is 
certainly untetiable. In the conveyance of real property, the last act es- 
sential to complète a transfer is delivéry of the deed to the grantee. After 
an intentional voluntary delivéry of the deed, the grantor is completely 
divested of bis title, and his ownership cannot be restored without the 
exécution and delivéry of a proper deed of conveyance in the same man- 
ner as if he had been theretofore an eritire stranger to the title. A de- 
livéry in escrow mùst be to a stranger or disinterested party, with au- 
thority to hold the instrument until performance of some particular con- 
dition necegsary to entitle the grantee to an absolute delivéry. 6 Amer. & 
Eng, Enc. Law, 858; Moss v. Riddle, 5 Cranch, 351; Fairbanka v. Metcalf, 
8 Mass. 230; (^hv. Baricer, 49 N. Y. 110; Beers v. Beers, 22 Mich. 
42; Johnes v. Shaw, 67 Mo, 667; McCann v. AtherUm, 106 111. 32. Unless 
the partira intended that the railway should be built or that the property 
given by piaintiff as a bonus should be paid for, there is no reason ap- 
parent for the making of this bond; and,whatèver may be the real fact, it îa 
not penuissible in a court of law to say that the actual agreement in any 
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case was to the effect that a failure to performthe conditions of a wrîtten 
contract should giVe the party in default a right to insist upon a rescis- 
sion ofit, and to immunityfrom the conséquences stipulated in the writ- 
teri instrument. Admission of the oral évidence introduced by the plainr 
tiiF, if an error of the court, was not prejudicial to the défendant, since 
it is not matter différent or additional to what appears upon the face of 
the bond itself, nor at variance with it in any particular. In my opin- 
ion, this évidence was wholly unnecessary in the case; but no harm was 
done by its introduction, and it could not hâve the effect to open the 
way for the introduction of rebutting testimony going to the ex tant of 
releasing the défendant from the binding force of its obligation. It is an 
incontestable fact that the plaintiff conveyed $18,000 worth of property 
to a truétee for the use and benefit of the défendant, to aid in the con- 
struction of a certain rail way of which the défendant was the promotor, 
and the rail way has not been constructed. What amount of benefit plain- 
tiff raight bave derived from thè completion and opération of the projected 
rail way is a matter of mère conjecture. It seems fair, however, to as- 
sume that the amount of his loss by the failure to carry eut the project 
is at least equal to the amount which he was willing to contribute as a 
snbsidy in aid ofit, and a rule making the value of property which the 
défendant has received by the contract the measure of damages for thé 
bréadh of its conditions is not "a harsh one. Findings may be prepared 
in accordance with this opinion, and a judgment will be awarded in favor 
of the plaintiff for $18,000, and costsi 

ON eeHearinq. 
(Decémber â6, 1891.) 

Hanforp, District judge. In his complaint the plaintiff prays for 
interest on the full amount of the penalty of the bond in suit from the 
time of the breach of the condition, and his counsel.now earnestly con- 
tends for an aJlowance of such interest from the date of the commence- 
ment of the action as further damages for the wrongful withholding of the 
money pending the litigation. But it is my opinion that $18,000 is the 
limit of the damages which he can, recover. There are two reasons for 
this: .First. That is the sum fixed by the contract as the utmost liabilit7 
of the défendant. The amount of the actual liability has not been fixed 
or agreed to by the parties, and could not be known until it was ascer- 
tained and adjudged by the court. Prior to judgment there is no par- 
ticular sum due, which the défendant can be charged with having wrong- 
fully withheld. Second. The value of the property which the plaintiff 
has parted with is in this case the measure of damages. I bave a right 
to infer from facts in évidence, and because the contrary is not alleged, 
that the property is unimproved and yielding no income; therefore, by 
awarding him the full value of the property, with interest from the date 
of the judgment, ample justice is done to the plaintiff, for he is thereby 
fuUy cumpensated for his actual loss. 
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NoETHEEN Pac. R. Co. V. Sandees et ol. 

(Circuit Court qf Appeals, NinOi Circuit. January 25, 1892.) 

Raileoad Géants— Réservations — Location op Mining Claims, 

Aot July 2, 1864, granting land to the Northern Pacific Raïlroad Company to atd 
in the construction of its rdad, whiôh créâtes a reserve of the odd-numbered sec- 
tions of lands "not minerai, " within the lîmits deflaed; "whidh are free from pré- 
emption or other claims or rights, " from the time of flling a plat of the gênerai 
route in the gênerai land-offlce, does not prevent persons taking up mining claims 
in the reserved lands af ter tlie flling of such map, and bef ore 'the dennite location of 
theroad; and it does not avail the railroadcompany that the lands so located un- 
der mining claims are In f act non-minerai lands. Butte v. Bailroad Co., 7 Sup. Ct. 
Rep. 100, 119 U. 8. 55, and Denny v. Dodson, 83 Fed. Kep. 899, distinguished. 47 
Fed. Rep. 604, afflrmed. 

Error to the Circuit Court of the United States for the District of Mon- 
tana. 

At Law. Ejectment by the Northern Pacific Eailroad Company 
against Junius G. Sanders and others. From a judgnient for défendants 
overruling plaintitPs demurrer to the answer plaintiff hrings error. Af- 
flrmed. 

Fred. M, Dudley, for plaintiff in error. 

WZèwr P. Sanders, for défendants in error. 

Before Hamfoed, Hawlky, and Moreow, District Judges. 

Hanfobd, District Judge. This action waa brought by the Northern 
Pacific Eailroad Company to recover possession of section 21, township 10 
N., of range 3 W., in the state of Montana. By an amended complaint 
the plaintiff has pleaded the grantôf lands made to it by act of congress, 
and the facts upon which it relies to establish itslitie to the premises as 
part of said grant. To said amended complaint the défendants answered , 
admitting ail the facts alleged by- the plaintiff, but to avoid the effect 
of such admissions, and to controvert the légal conclusions contended 
for by thè plaintiff, set up by affirmative allégations certain additional 
facts. A gênerai demurrer to this answer wasoverruled, and thereupon, 
the plaintiff having elected to not plead' further, judgment wasgiven for 
the défendants. By writ of error the case bas been brought to this court 
for review. The portions of the act pf congress whiçh must be consid- 
ered in deciding this case are hère quoted: 

"Sec. 3. That there be, and hereby is, granted tothe Northern Pacifie 
itailroad Company, its successors and assigns, for the purpose of aiding in 
the construction of said railroad and telegraph line to the Pacifie coast, and 
to securo the safe and speedy transportation of the mails, troops, munitions 
of war, and public stores over the route of said railway, every alternate sec- 
tion of public land, not minerai, designated by odd numbers, to the amount 
of twenty ialternate sections per mile on each side of said railroad line, as said 
cbmpahy may adopt, through the territories of the United States, and ten al- 
ternate sections of land per mile on each side, of said railroad wheneverit 
passes through any state, and whenever on the Une thereof the United States 
hâve full title, not reserved, sold, granted, or otherwise appropriated, and 
free from pre-emption oïother daims or rigbts.'at thé time the Une of said 
v.49F.no.2— -9 
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road is defiiiitely fixed", and the plat thereof filed In the office of tlie commis- 
Bioner of the gênerai land-ofiicp; and whenever, prier to said time, any of 
said sections or parts of sections Shall hâve beeà granted, Sold, reserved, oc- 
cupied by homestead settlers, or pre-enapted, or olherwise disposed of, other 
Jands shall be selected by said Company in lieu thereof, In àlterriàté sections, 
and designated by odd nuinbers, not more than ten miles beyond the limita of 
said alternate sections." . / 

"Sec. 6. Tliat thepresident pf theTJnitedStates shall causé the lands tobe 
surveyed for forty miles in wldth on both sides of the entire line of said road, 
af ter the général route shall be flxed, and as fast as may be required by the 
construction of said railroad; and the odd sections of land hereby granted 
shall not be liable to sale or entry or pre-emptlon before or aftec they are sur- 
veyed, except by said company^ as provided in tbis aci." 

The material facts of the case, as stated in the pleadinga, are as fol- 
lows: The land in controversy is an odd-numbered section of non-min- 
erai land within the limita ôf the grant.- On the 2l8t day of February, 
1872, the plaintiff filed a map of its gênerai route in the gênerai land- 
office, and on the 22d day ofApril, 1872» the commissioner of the gen- 
6ral.land-office,«nder the dii«ction of the secretary of the interior, by a 
circular directed the local; l«nd-ofl5ce for the Helena district, in which 
said land is situated, to withdraw from sale or location, pre-emption or 
homestead entry , ail the odd-numbered sections of public lands within 40 
miles on each side of the Une of gênerai route of the plaintifPs road, as 
fixed by thefilihg bf said mapi> On theôth day of July, 1882, the portion 
of the line of the plaintiâ's road opposite to the land in controversy was 
definitely located. On différent dates subséquent to receipt at the local 
land-office of. the circular abovementioned, and prior tothe definite loca- 
tion of the line of plaintiff's road, persons namedin the answer located ail 
of this section 21 as mining ground, and endeavored to acquire title 
thereto from the government under thelaws relating to minerai lands of 
the United States. To shoTrthe nature of thèse supposed mining claims, 
and what was done in asserting and -endeavoring to maintain them, wo 
copy a portion bf the answer: , 

. "On the 2d day of August, 1880. Théodore Kleinsohmidti, Edward W. 
Knight, Henry M. Parclien. Charles E. Wells,j George P. Reeves, David H. 
Cuthbert, Cornélius Hedges, andStephen E. Atkiuson, each being then and 
there a citizen çï the United States, and each haylng tberetofore filed upon a 
certain separate twenty acres oii the north-eàst quarter of said section accord- 
ing to the laws of thé territbry'of Montana and the mining usages and cus- 
toins then in force in the unorgahized mining district in whichsaid land was 
situated, and being In ail respects, qualifled to enter minerai land undêr the 
laws of the United States, did enter into the possession of, and did enter in the 
United Stated land-ofiice, and,di4 file upon said quarter of said section in the 
land-ofBce of the United States at Helena, Montana, in whiçh district said 
laud was situated, as mlneri») land^ and did apply for a patent therefor, and 
did then and there, and indiieform, file an application to purchaaesaid prem- 
iSés as such minerai land, and did then andtliere make oath before the regis- 
ter and receiver of said land-office thatthey had discovered cainçrals thereon, 
and had located tli« said quarter section as minerai land, and elaimed the 
^arae as sucb for the valuabje, minerai deposits therein, and that they had 
complied vt ith chapter 6 of title 82 of the Kevised Statutes of the United 
Btatea, whicb said application; was so filed in the land-office of Helena, Mon- 
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tana, under the oath of the said appiteaiits, Bhowing that théy had complied 
with the law aforesald, and deseribedithe same by légal subdivision; and they, 
did then and there, prior to Bling said applications, post in a conspicuous 
place on the claim eipbraced therein, a cppy of said application and notice 
hereitiafter mentioned, which said notice did then and there retnain conspicu- 
ouslj posted on sâid premises duiring thé period of ptibtieatioh liereinafter 
mentioned; and they did then and there file with the said application in said 
land-offlee an affldavlt of two persons that such notice had been so duly posted, 
and did then and thèse file a copyof said notice in the land-offlce-with thereg- 
ister^nd receiver thereof , and by said application thëy requested to be per- 
Doitted to purchase t^e same as minerai land; aQd.they then and there under- 
took, and oiïeied to maintain by proof that the said preriiisea were valuable 
for the gold contained therein, and werè minerai landà of the United States, 
to which they were eiifcitled under the laws thereof; and that they had done 
the requisite amount of work thereon, to-wit, work of the value of 6ve hun- 
dred dollars, and were entitled to a patent therefor; which said application 
and affldavlt and notice were! then an() there entered of record in said Unit^ed 
Çtatea Jand-oiSce by the register and receiver thereof, and the said application 
was set for a hearing upoo their said proofs to be produced, and notice of 
such hearing in due form 6t làw wks given by the register and receiver in the 
proper newspaper designateà for that purposé, and was duly published therein^ 
which said entry, application, aflSdavits, and notice were in ail respects fornaal 
according to law, and the said application was set down for a hearing in said 
land-ofBce by the register and receiver thereof at the expiration. of tlie period 
of tinae prescribed in said notice; and, at the date at, which the same was so 
set, the said plaintiflf having theretpfore flled a prétest against the perfection 
of thô said eiitry, as clailned by said plaintifï, that the same was not minerai 
land or comniercially valuable for the gold or other precious metals therein 
contained, the said application was continued tbereafter by the consent of par- 
ties or otherwise, from time lo time, and was asserted and remained pending 
on the 6th day of July, 1882; and thereafter the said applicants, on said 6th 
day of July, 1882, and thereafter as theretofore, averring their ability to 
prove that the said land was commercially valuable for the gold therem con- 
tained, and was minerai land wtthin the définition of that phrase contained in 
the act granting lands to said plaintiff mentioned in said amended complaint, 
and the said applicants were on the date last aforesaid claiming, affirming, 
and undertaking to maintain on their application for said premises in said 
land-otBce tliat the same was minerai land of the United btates, to which 
they were entitled thereunder, and was not land in quality such as was de- 
scribed in the grant to the said plaintitt." 

The answer makes similar averments as to the other three-quarters of 
tlie section, and further allèges: 

"And as to the said proceedings, and each and ail of tbem, in the office of 
the county clerk and recorder of said county of Lewis and Clarke, Montana, 
in which county said premises are situated, and in the United States land- 
office at Helena aforesaid, they were in the form prescribed by law for the 
claim and entry of placef mining daims; and thereafter, to-wit, on the 4th 
day of August, 1887, the said plaintiff presented to thé said register and re- 
ceiver a list of lands selected by it as having beén granted toit by the act afore- 
mentioned, and claimed by it thereunder, to be approved to the end that the 
said premises in said list descrtbed might be çertifled to it for patent, which 
list inciuded said section twenty-one; but to approve said list or to certify said 
land to said company the said register and receiver and the land department 
of the United States ref used. because of the existence on the 6tb day of July, 
1882, of the foregoing claims to the same as minerai lands." 
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Subsequently to the 6th day of July, 1882, the défendants entered 
intO the occupancy of said section 21, and at the time this action was 
commeaftfed they were in possession of the same. 

The case as made présents this distinét t[Uestion of law : Is the land de- 
scribed eiçluded from the grant tô the NOrthèrn Pacific Eailroad Company 
because pot free from claims other than pre-emption claims at the time of 
the definite location of the line of plaintiff 's road? , "We do not find in the 
cases whèrein the suprême court has conatrued the grant to this company 
any décision ôf this précise question; therefore, we must be guided in our 
decisiôni,4û so far as thô'casè differs from caèes wbich hâve been decided 
by the stipreme court, by elementàryrules. Cohsidering thé act as a 
whole, apd its purpose apd object, andgiving to every word of thegranting 
clause, sonae force and meaaing and the usual significance thereof, we 
conclude tliat congrëss intendèd to and dîd except and reserve out of the 
grant (1) lands not owned in fee by the United States; (2) lands reserved; 
(8) laïidsTSôrd; (4) lands gr^nted to parties other than the Northern Pa- 
cific Ra'ilroad Company; (5) lands othefwise appropriated; (6) lands sub- 
ject to pre-emption claims; (7) lands subject to claims other than pré- 
emption claims; (8) lands subject to pre-emption rights; (9) lands subject 
to rights other than pre-emption rights; (10) lands containing minerais 
other thah iron ôr coal.'' To détermine whetherany particular odd-num- 
hered' section within thé limits of the grant was included in, or excluded 
from, the grânt, , the condition of the tract must be considered as it ex- 
isted at, the time the Ijne. of the roafî opposite thereto was definitely 
fixed, and the plat thereof filed in: the. office of the commissioner of the 
gênerai land^-officé.' The pre-emption claims and rights to which référ- 
ence is iïiade in the griant, probably, thôugh not necessaïily, are such 
èlaims and rights as may/bç asserted or ac(5|uired under the àct of con- 
grëss comnionlyknown fis tlie " Pxe-emptioii Law;" but thère could be 
no reason.fprmakingspgçiatprovisionsfor the protection of thèse which 
would not,apply;&B welL ta claims and rights of settlers under the home- 
stead law, and to the claiméand rights of prospectors and miners, founded 
upon thé laWs made expressly to r'eward them fôr the capital invested, 
the liabor^ jjeïîôrrhed, alld hafdfehips en^dùred in efforts to discover and 
develop the minerai resources of the coûhtry. It would therefore be un- 
reasonableto sô'cbnstrue this law as tO not exclude from the grant lands 
subject to claims and rights existing under the homestêad law, and ail other 
laws providing for' the disposai of the public lands of the United States, 
and granting préférences to settlers, improvers, and discoverers, as well as 
the lands àffected by the pre-emption law. The ru le that gênerai descrijD- 
tive words in a statute, wben connected with words of spécifie import, 
are to be uôderstdod as being qualified by the latter so as to include oniy 
things or acts of similar kind or nature to those specifically referred to, 
is not viôlated by including in the exceptions and réservations of this 
grânt the land subject to the claims or rights of miners and prospectors 
ttndei' the laws providirig'f6îr the acquisition of minerallandâ from the 
govçrnment, for ail such çlaimsabd rights are similar to Claims and rights 
tihder the pre-emption la,w. ^Tbe législation hy oqngress relating to the 
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acquisition by settlers upon unappropriated agricultural lands of limited 
portions thereof, including the improvements made by each, and the 
statutes providing for the disposai to discoverers and miners of limited 
portions of the minerai lands, has been in pursuance of the gênerai pol- 
icy of the government to bestow and distribute the public lands upon 
and among those citizens who will do the most to render the same pro- 
ductive; and there is a gênerai similarity in ail proceedings in the land- 
offices of the United States by which, under the gênerai laws, claims to 
particular tracts of public lands are made and titles perfected, sufficient, 
at least, to render the above-mentioned rule of construction inapplicable 
in the way in which plaintîff's counsel would hâve it applied in this case. 
The argument is made that the act must not be so construed as to itt- 
clude claims to minerai lands, as such, in the same category with pré- 
emption or.other claims to agricultural land. Two reasons are alleged 
in support of this proposition: i^rst. The lands reserved from the grant 
are divisible into two classes, — minerai lands, which are excluded froiiQ 
the grant by reason of the character of the land, regardless of the condi- 
tion of the title; and lands exempted by reason of the condition of 
the titie at the time of the definite fixing of the line of the road. It is 
said that, as ail lands containing minerai other than coal <k iron are 
excluded under the clause of the actreferring to that description of lands, 
the other class of exempted lands should not include any minerai lands, 
else the act will be subject to the criticism of uselessly providing two 
distinct grounds of exemption applicable to the same lands. Second. 
Claims to minerai lands cannot be supposed to hâve been in contempla- 
tion of congress in the making of this law, because at the date of the act 
there was "no act of congress or any law under which a right or claim 
cOuld be initiated to minerai lands." We regard both reasons as iti- 
sufficient, and the proposition itself as unsound. The fault of the first 
argument is well illustrated by, and a complète answer to it found ini, 
this very case. Whether the land is or not valuable for the mineraiil 
it con tains is a question of fact which may be a subject of contention ; 
and cannot be decided without the introduction of évidence. As to this 
land there was such a disputed question at the timè theline of plaintiflPs 
road opposite thereto was definitely fixed, and until the décision of that 
question by compétent authority, after due investigation, it was not and 
could not be known whether the land was minerai or not. But the fact 
that an actual controversy existed concerning the title to this land which 
necessarily affected the right of the plaintiff to receive the same as part 
of its grant was known, and appeared by the records in the government 
land-offices. The question was finally decided adversely to the minéral 
claimants. Now, suppose that the décision was based upon false tes^ 
timony, and that it is erroneous, or that the évidence had been différ- 
ent, and an erroneous décision had been given in favor of the claimants. 
In either case, if the existence of a claim and litigation dôes not afifèct 
it, the right of the company to the land would dépend less upon thé 
actual truth as to its character than upon the décision of a contested 
claim; and it foUows that the plaintiff would hâve an interest at stake^ 
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îand therefore a' Hght to challenge; every minerai claîna covering any part 
of an odd^numlîerecl section within the limits of its grant, and a right to 
introduce évidence on its part to deieat every such claim. It requires 
no strain of aiental vision to discover thë possibility of erroneous décis- 
ions in numej'ons; instances of. valuable mines claimed by persons of in- 
suffioient méans to developjthe same or maintain a contest according to 
the rules andpractice of: the United States Iand department. The pro- 
visions of the act itself show that congress did not intend that this Com- 
pany should hâve a standing, as a contestant of any class of claims which 
the làw recognizes, antedating the definite location of the road, for not 
only istiiere an absolute omission of words limiting the application of 
the phrase "or other daims or rights" to non-minerai lands, but by the 
provision allowing the company tû sélect lieu lands it is manifest that 
congress was careful to guard against, and as far as possible prevent, dis- 
piutes and contention as to the lands which the company should receive. 
We hâve also the authority of repeated décisions of the suprême court 
for sayiiig that the policy of the govern ment preclu des an interprétation 
of such àgrant, which would in effect ereate a powerful contestant with an 
interest to defeat individual claimants.' NewhaU v. Sanger, 92 U. 8. 761 ; 
Bailroad G), v. Dunmeyer, 113 U. S. 629, 6 Sup. Ct. Rep. 666; Rail- 
road Co, V. WhUney, 132 U. S. 357, 10 Sup. Ct. Rep. 112. • 

The second reason or argument is answered by the fact that the grant 
is not 60 worded as to imply that a claim, to hâve the effect of exclud- 
ing Iand from the grant, must be founded upon an act of congress or an 
express provision of any law. It would be a misconstruction of the 
law to even modify the force of the sentence by interpolating into it the 
adjective "lawful," as said in the opinion of the court by Mr. Justice 
D AviB in NewMll V. Sanger, 92 U. S. 765. "There is no authority to 
import a Word into a statute in order to change its meaning." Much 
less can there be any authority or jurisdiction for construing a grant by 
narrowing a réservation made therein for the benefit of the people in 
gênerai, by ascribing to it a meaning différent from anything which its 
words express. Although there was no statute providing for the sale or 
bestowal of minerai lands at the time of the grant to plaintifî, congress 
had the right to and did alterwards makesuch a law, and under it claims 
could be and were lawfuUy initiated prior to the definite fixing of the 
line of plaintifTs road. We think that the réservations in the pJaintiffs 
grant were made in contemplation of future législation as well as the 
then existing laws. We also hold that claims to minerai lands could be 
lawfully initiated by discovery, possession, and development, according 
to the custom of miners and local régulations at and préviens to the date 
pf plaintiffs grant. For more than a score of years before there was a 
statute authorizing a conveyance from the government of title to minerai 
lands, the mines found chiefly in the public lands of the United States, 
eituated inlGalilbmia, Colorado, Nevada, and the other states and terri- 
tories west of the Rocky mountains, yielded their wealth to hundreds 
of thousands of individuals whose right to appropriate the precious 
metals extra,cted from their mining claims according to such customs 
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and régulations were never questioned by governmental authority. In 
the opinion of the suprême court in the case of Forbes V. Gracey, 94 U. 
S. 763, it is said that "it is very true that congress bas by statutes and 
by tacit consent permitted individuals and corporations to dig out and 
convert to their own use the ores containing the precious metals which 
are found in the lands belonging to the government without exacting or 
receiving any compensation for those ores. It bas gone further, and 
recognized the possessory rights of thèse miners as ascertained among 
tbemselves by the rules which bave become the laws of the mining dis- 
tricts as regards mining claims. See Rev, St. tit. 32, c. 6, §§ 2318-2352. 
But in doing this it bas not parted with the title io the land, except in 
cases where the land bas been sold in accordance with the provisions of 
the law on that subject." Just hère seems to be a good place to remark 
that, in the common parlance of the mining districts, the word "claim," 
used as a noun, bas a definite and particular meaning, denoting, when 
coupled with the name of miner, a particular pièce of ground to which 
that miner had a recognized vested and exclusive right of possession for 
the purpose of extracting precious metals therefrom, and there is reason 
to suppœè that, in firaming the réservation clause of this grant, congress 
selected the word "claims" for the express purpose of excluding fromthe 
grant lands held in possession of, and claimed by, miners accord ing to 
local custom:s. 

It is next insisted that the minerai claims referred to in the answer 
were not simply voidable, but absolutely void àb inUio, because the land 
is in fact non-minerai, and in support of this it is said that as minerai 
lands are reserved from sale and entry, as agricultural lands, so non- 
minerai lands are unâffected by the mining laws, or the laws relating to 
entries of rainerai lands, and the location and entry under minerai laws 
of non-minerai land is unauthorized, and a patent issued upon sucb an 
entry would be as void as a patent for minerai lands issued under & 
grant exduding such lands ffom its opération. This is very well, but we 
do not understand that a patent issued to a settler under the bomestead 
or pre-emption laws would be void, or even voidable, by reason of the 
mère fact that the land conveyed contaîns valuable mines. The author- 
ities cited certainly do not maintain that titles resting upon patents from 
the government can be vitiated by the discovery of minerais subsequently 
to the issuance thereof. In the case of Mulkm v. U. 8., 118 U. S. 271, 
6 Sup. Ct. Rep. 1041, the suprême court held that, as the entryman 
knew befôreband that the land contained a coal mine, be was guilty of 
misrepresentâtion and fraud in making the proofs upon which the pat- 
ent was issued, and for that reason at the suit of the government it waa 
canceled. In ail the cases in which patents hâve been canceled, the 
courts bave proceeded according to the familiar rules of equity, and the 
government haS been required to allège and prove, by clear évidence, 
fraud, or some other sufHcient équitable ground for wresting the prop- 
erty from the parties sued. 

The last proposition affirmed by counsel for the plaintiff is this: The 
land, bèing in fact non-minerai, was by virtue of the sixth section of 
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pliintiff'sfcbarter, from the date of the filing of a plat of the gênerai 
rëti<ie:'of,- the road in the gênerai land-office, reserved for the plaintiff's 
tenefit^ àod no claim to it could be thereafter initiated whereby the 
plaintifî's right to it under its grant coùld be defeated. We yield full 
assent to the authorities holding that the sixth section of this charter 
•créâtes a reserve of the odd-numbered sections within the limits defined 
from/the time of the filing of a plat Of the gênerai route in the gênerai 
land*office. But the réservation which this section mçjses is limited, 
and no greater effect should be given it than congress iiitended. This 
law does not purport to prohibit any person froni going upon the land 
reserved from sale or entry or pre-emption for the pnrpose of hnnting or 
fishing, nor prohibit eattle from grazing thereon, nor render unlawful a 
search for minerais, nor forbid the taking up of mining clairas in such 
lands by persons supposing the same to qontain the precious metals in 
Bufficiçiît quanti ties to pay for working. The country at large had an in- 
tèrest to be subserved by the early discQvery of ail the mines contained 
in lands liable to be claimed by the plaintifF under its grant; and it is 
foUy tosuppose that if congress had intented, contrary to the public in- 
teresti to .prohibit the prospècting of a yast area of the public land through 
a région known to be rieh. in minerais, oi; to deprive prospectors of the 
right to claim and.hold supposed discoyeries until the truth regarding the 
same could be ascertained in the only practical way, — that is, by devel- 
opment,— ^requiring time, and invoiving labor and the outlay of money, 
it wbuld not hâve positively said so in ^plain words. Of the multitude 
M' i authorities citèd, the décisions of Mr. Justice Field and Judge 
I^BADY in the case of Dennyy. Dodson, 32 Fed. Rep. 899, and the case 
of Buttzv. Raûroad Co.,, 119 U. S. 66,7 Sup. Ct. Rep. 100, are es- 
peciàlly relied upon by the plaintiff's coupsel. Denny v. Dodson was an, 
actioQ of eje^tment by a vendee of the Northern Pacific Railroad Com- 
pany*; The complaint alleged that the demanded' premises were portions 
of an ôdd-^numbered section within the limits of the grant, fuUy earued 
by the company by a completion of that part of the road opposite thereto, 
aiid compliance on the part, of the company with ail requireraents of the 
law,^nd that at the date of fixing the gênerai route of the road said lands 
were public lands, not minerai, and not reserved, sold, granted, or oc- 
pùpied by honUestead or other settlers, nor otherwise disposed of or lo- 
càtéd upon, and Were free from pre-emption or other claims or rights, 
and to them the United States had full title, not appropriated otherwise 
than by the grant to said company. By the décision of the court a de- 
murrer to said; com plaint was overruled. From the opinion of Mr. 
Justice Field, it appears that, after the fixing of the Une of gênerai route 
of the road, the land was settled upon, and at the time of the definite 
location of the line the saine was occupied as a town-site; and upon the 
demurrer it was argued that the complaint was insufBcient, for want of an 
allégation to the effect that at the latter date the lands were not claimed 
under the town-site law. The court held that, on account of the réserva- 
tion by the sixth section of the plaintiffs' charter, np entry pf the land un» 
derlhetownTsite act cpuld be made after the date of the filing of a plat of 
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the gênerai route in the gênerai land-ofBce, and therefore such an alléga- 
tion in the complaint was nnnecessary. In BvMzv. Raûroad Oo., the 
contention was regarding part of an odd-numbered section within the 
liinits of thé grant which had been settled upon while it remained part 
of the Indian country, not at the time open to settlement under the laws 
of the United States, because the Indian title had not been extinguished". 
It was the settler's intention at the time of commencing to occupy the 
land to acquire title to it under the pre-emption law, and within three 
inonths after the township plats of the government survey had been filed 
in the district land-ofEce he offered to file his declaratory statement as a 
pre-emptor. The land was Within the limita defined by an order of the 
secretary of the interior previously made, withdrawing the odd-nùm- 
befëd sections therein frojn pre-emption entries under the sixth section 
of the plàintiff's charter, and for that reason tïie filing of said déclara- 
tory atat^jiîpnt was not permitted. The suprême court held, in effçct, 
that à cïaîm of a mère squatter, based upon nothing but ah' uttlBWfii| qc- 
cupanffy pf-lands, \yiU not be taken notice of by the government for'finy 
purpose; Ihàt the offer to file a declaratory stàtemehtundértlieîire-eri^p- 
tion law was properly réjected by the officers of the land departmeùf; 
and that the land was not excludéd from the grant to the rail roadçbiiif 
pany by reason of an unrecpgnized claim of a squâttèï, nor ty reàisp'h 
of thé fàct tha,t the right of occupancy of the Indiâiis hsid not \kei\ 
cbmpletely extinguished àt the tiine of the definite location of the roàdU. 
Thèse cases are not like the case at bar. It is cleatly distingtiisHà'blé 
frbm eàch oîthem by the important fact that the' land in coritrovërsy 
was, at the time the grant ceased to beafloat, aff"ected by something ni6rô 
than.^ mère pretended claim existing only in the mind of an individual. 
It waa fôrthe time being àctually segregated from the body of thé pub- 
lic domain, by clairas apparently genuine and lawful, appearing of réci- 
ord and rècognized by the officers of the government, and as to thé àct^ 
ual validity thereof dépendent only upon issues of fact to be theréiftér 
detemiined by compétent authoritiôs. By an unbroken line of décisions 
of the suprême court, from the case of Wilcox v. Jackson, 1 S Pet. 498i^ 
to the case of St. Paul & P. R. Oo. v. Northern. Pac. R. Co., 139 U. S; 
1, 11 Sup. Ct. Eep. 389, the title to land so afibcted does not pase- 
by a grant of'publicland." For the reasons above given it isthed^ 
cision of thîs court that the judgment of the circuit court for tte district 
of Montenà in this case bè affirmed, 
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1 HiLL etial.v. WooDBËRRy et al. 
(CH/màt Cowrt qf A.ppeals, EigUth Circuit. January 25, 1892.) 

L ASBIONMSKT ,Vq& SBNEri* 01 CçBpjTOBS-T'VALroiTT. 

The provision in a deed of assignment for the benefit df credltors aitthorlzing the 
assignée to " SUé' fôr " acconùtaj bûtéS, etc., is in barmony witli ttie iaw of Arliansas, 
aud does n(^ vitiate tlie deed. ! . , 
S. Rbview on Aer^Ui. 

Where thé court's flbdings are Spécial the ctrcnit court of ajpiieals eannot inqulre 
-whether tfae évidence supports tbë spécial flndings of facts,:but only whether the 
; facts found are, sufflcient to support the judgment. 
8. FrULxmvjJETSi Convetances — ^ErFECT on AssiSnmbnt. 

= À f <^udulént disposition Of pÀDpeHy invélidâtâs A subséquent asilf^ment for the 
pfiti&^% I ^t creditors ouly wJwr^ ,the ,deed o(t. assignment is part of ^ scheme to de- 
fraùd, ând the provisions, 91 the deëd èiré calctilated to promo'te t^t object. 

Il) J^^^r to the Circuit Court of the United States, Eâôtern District 

Actipp,,bylïill, Fontaine ^^ agàihst Woodberry & Hamilton, in 

which 1^ altachment was suejâ out, John M. Denman, as assignée of 
defendsnïs, ipterplejaiiécl. Plaintiiffs appéal frooi a judgment ifor the in- 
terpieaçl^r. AflSrmed. 

Harvlsj Â Stii ând Àtkinson, Thmphîns & Oreeson, for plaintiffs in error. 

C. Ç. Éainby aaà Tkos. C. Ùc^ae, for défendant in errbr, J. M. Den- 
man, intprplesder. 

Beifpr^ ÇAjjJWEtL, Circuit Jûdge, and Shibas ànd Thayeb, District 
Judges." .,' , ■';,'_ _ 

Caldwpia, Circuit Judge, On the 12th day of March, 1891, Wood- 
berry & Hamiltpn, partners in the mercaptile business at Prescott, Ark., 
executed a deèd of ^eignmept to Penman, as iassignee, for the benefit of 
their creditora, without préférences, of their stock of ïnerchandise, notes, 
and accpunts, "and alsqallotherproperty, ofeveryna,nae, nature, and de- 
scriptiop, to them belonging." On the same day, but a.fter the exécution 
and delivery of the deed of a.ssignnient, the plaintiffs in error commenced 
an action î» which they. sued out a writ of attachcrientagainst Wood- 
berry &. l^a^iaiilton for the sum of $14,j900.34, and caused the marsHal 
to levy the ;S!|me on the property whicb ;the défendants had conveyed to 
Denman as assignée for the benefit oftheif, credltors. The assignée in- 
tervened in the action in the court below, and filed an interplea, claim- 
ing the property attached under the deed of assignment. The issues be- 
tween the plaintiffs and the assignée arising on the interplea were, by 
agreement of the parties, tried before the court, which made a spécial 
finding of facts, upon which judgment was rendered in favor of the in- 
terpleader; and thereupon the plaintiffs sued out this writ of error. 

The deed of assignment authorizes the assignée "to demand, sue for, 
collect, and receipt for" the accounts, notes, and évidences of debt as- 
signed to him by the deed. The trial court held the authorîty conferred 
on the assignée lo "sue for" the collection of the choses in action did 
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not render the deed void; and this rulïng is assigned for error. It is 
settled by repeated décisions of thè suprême court 6f Àrfcansas, constru- 
ing the statute of the state relatidg to assignments for tlie benefit of cred- 
itors, (sections 305-309, Mansf. Dig.;) that any provision in tbe deed 
which authorizes or directs tbe assignée to administer the trust in a dif- 
férent manner from that prescribed by the statute renders the deed void, 
Baldgh v. Griffith, 37 Ark. 150; Teah V. Roth, 39 Ark. 66; Jaffray v. 
McGehee, 107 U. S. 361, 2 Sup. Ct. Rep. 367; Rke v. m-ayser, 24 Fed. 
Rep. 460; CoUw- v. Davis, 47 Ark. 373, 1 S. W. Rep. 684. Bût thereis 
nothing in the statute which in terms or by implication prohibits the 
assignée from bringing suit to coUect a debt duo the estate. Dnder the 
statute as amended by the act of February 23, 1883, the assignée ad- 
ministers the trust under the supervision of the court of chancery. It 
is provided by section 306 that the "assignée shaJl at the first term of 
the court after one year from the date of the assignment, and at the cor- 
responding term of said court every yeaï théreafter, until the proceeds 
of the property assigned be disposed of for the benefit of creditors, pré- 
sent to the court a lair written statemént or account current, in which 
he shall charge himself with the whole amount of the property assigned, 
including ail debts due or to become due. * * * " Section 307 pro- 
vides that "such account shall be carelully examined by the court, and 
upon such examination the court shall allow the assignée for ail tbe 
debts with which he stands charged, which the court shall be satisfièd 
couldnot becollected. * * *" Thèse provisions clearly contemplatè 
the collection by the assignée of the ooUédtible debts due the estate. 
He is not entitled to crédit for thé uncollected debts with which he 
stands charged until he satisfies the court that they "could not be col- 
lected." Suppose an assignée should ask the court to crédit him with 
uncollected debts, stating in bis application for such crédit that the 
debtors were solvent, and had no défense to the debts, but would not 
pay without suit. Would the court, upon such a showing, crédit him 
with the amount of such debts upon the ground that they "could not 
be coUeeteilî" Are thè debts due irom solvent debtors to be treated as 
uncollectîble, and returned as worthless, whenever the debtors neglect 
or refusé to pny them Voluntarily? The power and authority of the 
assignée to coUect debts is not limited to dunning the debtors. Itis bis 
dùty to coUéct the debts due the estate; and that dûty is not discharged 
by simply demanding payment of the dèbtor who will not pay volun- 
tàril}', but Who can be compelled to pay by suit. The clause in the 
deed empowering the assignée to sue for the collection of the choses in 
action is a useless one; but it does not vitiate the deed, for the reason 
that it is in harmony with the law, and eonlers on the assignée no power 
w'hich he would not hâve possessed if it had been omitted. It is not 
nècefsary in this case to décide, and we do not décidé, whether, upôn a 
ccJMidération of ail thé provisions of the statute, the term "property,* 
aà< u^séd in section 309, îndudes the choses in action. In any event'it 
would be the duty of the assignée to collect ail the debts he could within 
the 120 days; and for that purpose he would hâve the right, and it 
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woujd be his duty, to bring suit against a debtor when necessary to col- 
leot ior secure the debt. If choses in action hâve to be sold under section 
809, the faot that suits are pending for their collection is noimpediment 
to their sale. 

The içourfc below, among its other findings of fact, found that Wood- 
berry, 'pf the firm of Woodberrj' & Hamilton, withdrew from the firm 
assets "during the year 1890, and up to March 2, 1891," the sum of 
$3,768,.46i f'and that that sum was largely in excess of the ainount re- 
quirpd for the necessary expenses of said Woodberry, and was more 
than thÊi.apiount contributed by him to the capital stock of said firm." 
The plaimàffs in error contend that the withdrawalby Woodberry of the 
sunj -menîtioped from the firm assets was a fraudulent act, and that the 
subséquent making of the deed of assignment for the reraaining firm as- 
sete;W»S thclast act in a scheme to defràud the firm creditor?. The con- 
cliugiy)?! jajftçvyer to this contention. is that the court below expressly finds 
"jthaib.rajl :the .improper acts 0;f the défendant Woodberry in the use of 
païtn6i#ii,p funds were prior to ih;e exécution of the assignment," and 
".thafe'tiiç ^ï(?pgnment was açd is fnee frona any fraud, and conveys ail 
thi«.r6r.îni'.prQperty,:and was execijted.and delivered prior tothesuing out 
ofitliftpr^ÉiOf attachraent herein, and that the titleto the said property 
pas^jEçi ;tft) the' assignée, and is not si}bject tp the atlachment." The ex- 
press) fipdingof the court 'Çthat the assignment was and is free from any 
fraiud;" .13 iÇîonclnsive of tbat questipn. It is earnestly contepded that 
th6;:eç?i(i<9nce did not wjarr^nt this finding of the court, but this court 
cannpfoiBflpiTe whether the évidence warranted the spécial finding of the 
CQHrtî bfilpviïi ; ,Where the cpurt's findings are spécial, it;is required to 
State tiieiiultitûate facts, and not tbe.ievidence; and such spécial finding 
qf ifecta fliiieiaîljthe facts that this court can consider. The inquiry in this 
cppyt.! jipi enQh cases is not whether the évidence supports the spécial find- 
ipg.qf .façtSjbut only w:hether the facts found are sufiicientto support 
tbe judgweijt. Norria v, Jackson, 9 Wall. 125; Tyng v, Grinndl, 92 U. 

-, ;An 'insolvent firm may . undoubtedly make a valid assignment of the 
partnqrphip uproperty for th^.payment of the partnership: debts. The 
validity -of su.ch an assignrnent is not aâected by the fact that, before it was 
madcj jone laeinber of the firm wrongfuUy or fraudulently appn)priated 
to his OW5Î; use a part of the firm assets. Such wrongful or fraudulent 
act. Ot oae <5f the partners may bave compelled the firm to make an as- 
signment; for tbe equal protection of ail their creditors. It is very well 
aettledi,thflt;ftt fraudulent disposition pf property by a debtor does not of 
itself impair;, a subséquent gênerai assignment for the beuefit of his cred- , 
itorsy. em: r, Gunter, 122 U. S. 450, 456, 7 Sup. Gt. Rep. 1275. A 
fraudulent disposition of property invalidâtes a subséquent assignment 
ipr. the beii^t of creditors oply where the deed of assignment is part of 
a scbemeito defraud crpditors, and the provisions of the deed are cal- 
QUlîited ,tQ prcTOote that object. Upon the facts found the judgment of 
the <iOïui; ;Wow was right, and must be affirmed. 
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Wamsotta Mïlls V. Fox. 
(Circuit Vourt, D. Connectlcut, February 4, 1892.) 

INJUNCTION— QnAMTT OF &00D8 SOLD — MiSÉEPEESENTATIONS. 

An employé of défendant retail dry-goods marchant, in charge of the men's fur- 
nisbing goods department, advertised sales, at rednced priées, of men's shirts 
made from Wamsutta cotton, a high-grade cotton of established réputation made 
by plàlntlff, and the clerk in charge of snob sales, in positive lerms, represented 
the shirts sold at the advertised priées as made of Wamsutta cotton, when, in fact, 
they were made of a much inferior cotton. jBeld, that a temporary injunction 
should be granied restraining défendant from advertising and selling snob shirts 
as made from Wamsutta cotton, notwitb^tandlng défendant denied knowledge of 
the untrue représentation, and the sales were discontinued on service of the mo- 
tion papers and notice of the mlBrepresentation. 

In Equity. Bill in equity by the Wamsutta Mills against MosesFoXj 
to restrain défendant from advertisirlg and selling articles as made fi^om 
muslin ihanufactured by défendant, whioh were, in fact, made from in- 
ierior musliu. Motion for temporary injunction. Granted. 

Edward D, Bobbins, for plamtiS. 

Charles E. Grosa, for défendant. ' 

Shipman, District Judge. This is a bill in equity to restraîn the dé- 
fendant froni advertising and selling shirts, made from inferior cotton 
«hirtings, as made from Wamsutta Cotton, upon' the ground that the oot- 
toti shirtiti^ manufactured by the plaintiff, and known as, ànd generally 
«alled, ^'Wamsutta cotton," has acquired a well*known, wideiy extended, 
and high réputation, and extensive sales throughout the country; and that 
the sale of an inferior article under that name; and the untrue assertion 
by advertiaements, and otherwise, that the inferior cotton shirting is 
Wamsutta cotton, injure the plaintiff's réputation, the good-will, ahd the 
profits of its business. The présent hearing is upon a motion for tem- 
porary injunction. 

The allégations of the bill in regard to the high and gênerai réputa- 
tion of the cotton shirting manufactured by the plaintiff, and generally 
called "Wamsutta," are not denied. It appearâ from the afEdavits that 
the défendant is a large retail dry-goods merchant in Hartford, whose 
business is divided into departments, and that onè of his employés is 
the head of the men's furnishing goods department. In accordance 
with a not unusual custom amongmerchants of this dass, the pl-ices of 
the odd lots on hand were reduced after the Ist of January, and were 
advertised, by an extensive ad vertisement, to be sold at thèse low priées 
-during the week beginning January 4, 1892. Among men's furnishing 
^oods, there were advertised, "Men's Laundered Shirts, Wamsutta cot- 
ton, 67c.,; value $1.00. Men's Night-Shirts, Wamsutta cotton, 47c., 
value 75g." This part of the advertisement was prepared by the head 
«f said department, without the knowledge of Fox, who did not' réad it. 
AfBdavits are produced from three persons, who bought at thé defend- 
ant'a store,iiii response to this advertisement, four tiight-shirts and one 
laundered shirt, ail which were expressly reprâsënted by the salesman 
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in attendance to be Wamsutta cotton. The clerk said he would warrant 
the laundered shirt to be "WamsviJitB Çpttpn, and, at the request of the 
buyer, inserted "Wam." in the bill of the goods. Thèse shirts were ail 
made of greatly iiiférior godds, whiohwere not the manufacture of the 
plaintiff. The defendant's afSdayit ^tates that hç knew no1;hing of thç 
uiîtrue représentations, that they were Kiade withbut his orders, that his 
attentioti was first called to theit; exiistence by thé'inotiôn papers in this 
case, whên he iorthwith ordered the'i sides to be stopped, and that his 
gênerai, orders to his clerks hâve bèènto exercise ali; possible care, and 
not to misrepresent the origin ofany article. Thé head of the depart- 
ment says,. ijx his afEda\'it, that there' were laundered shirts on hand, 
stamped "Wamsutta muslin,'' which- were made of. Wamsutta cotton, 
and were marked down to 67 cents, and that the ad vertisement referred to 
thèse shirts. and to no ôthers; and that, in the advertisement in regard 
to the night^sbittsj he made a raistakeï innocently, and without inten- 
tion to miBïepreBent; that the Bàles of thèse shirts wctc stopped on Jan- 
uary 16th, When the papers wéré çerved. Betweeû the 2d and 16th of 
January, 25 laundered shirts were sold, sonje of .theto made of Wam- 
sutta cotton, and 31 night-shirts were sold. The ïeçeipts from the two 
classes of sales were $31.82. On January 2d the plaintiff had on hand 
146 laundered shirts, and 132 night*Ehirts, which : were respectively 
marked dowB to 67 and 47 cents. The argument of the défendant 
against a temporary injunction is that; the sales were for a temporary 
purpose, that, the goods On Jiand were a sntiall quantity, that the repré- 
sentations wôre innocently made, and that the sales were promptly 
stopped wheniithe défendant was informed of the misrepresentations. 
The nightrshiitef are so ipferior that itî is; impossible to suppose that a 
person of the «xperienee of.ài head of a department in dry-goods waa 
mistaken^ if'he,«xamined them. ; If hepïepared thei^v^rtisement with- 
out knowing whether he^astelliftg the tTuth or not be was exceedingly 
careless. The del'endant had on hand some Wamsutta laundered shirts, 
i«îd sonleof an inlerîor quality. Theyall seem t6<have been marked 
^ti 67 cents. The, derk wfho, Was in charge» in positive terms^ mÏBrepre- 
flefiûted the character of the lajandered shirt which hé,eold. I am satis- 
fied that in the advertisement, and in the sales under it, there was an 
indifférence to truthontthe part of the subdrdinates in the defendant's 
«tore. The point of most Importance which bas been urged by the de- 
fendant is that the sales were stnall in amount, hâve been sto|)ped, and 
that an iiyunctiori is to prêtent a threatèned wrong, rather than to pun- 
ii§h for a past injury. "Itiseeks to prevent a meditated wrong, more 
pfteti tham toiredress an injury alreadydone." 2 Story, Eq. Jur. § 862. 
When a paat/injury has eeased, ànd oannot be renfewed or continued^a 
tettlpqrary injunetionwill. mot be issued. iPottery. ÇroweU, 1 Abb. (U. 
6i*)i89, In this case it canibe renewed. It will notiibe consciously re- 
n0Wed;by-rth^i défendant^ but, altàiough hë has héretol'or&'<'given orders 
to his cletks; and employés to exercise; ail possible car© ;in ;this raatter, 
and not to represeht any article sold as made of any material of which 
they are not poeitivBi^' tbe orders bave not béen !obe.yfid' by the pereons 
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in charge of the men's fumishing department, and may be still dis- 
obeyed . The conduct df thèse persoris cannot bè successfully defended. 
The amount of sales was small, but it is apparent that the litigation is 
to be continued, and, for the reâsôn which t havè gi\^èû, I think that an 
mjxxnciioïi pendente lite should be issued. The motiou is granted. 

ON MOTIOlf FQK REHEARINO. 
(Febniary 19, X892.) 

Shipman, District Judge. This iga motioo for a rehearing of the ap- 
plication for a temporary injunçtion in the ftbove^entitled cause, upon 
the ground that the meaning of that portion of the defendant's affidavit 
upon which the court based its reasonforgrantjng an injunçtion wasmis- 
understood. The défendant now makes an affidavit that the orders 
which he issued to his clerks, not to misrepresent any article sold as 
madeof ahy material of whieh they'werè bot ppiàti'vfe, were given àfter 
xhé motion papers in this case weresserved, and thfttno such orders had 
■ever been previously given, ^d that the need ofsuch orders to his 
•clerks'againstthe misrepreaentation of thecharacter of goods offerëd for 
sale had neveroccurred to:him,4s he had assumed that such an order 
\va8 necessarily impli«df:^>n account of what he knew to be his reputa^ 
tionamong the people.ofi Hartford for fairand hônest dealing, to whidi 
he attributes bis success as a merchant. i ; 

Th8 meaoipgof the, oiiginal affidavit wasmisunderstood; for I sup- 
posed'that it referred to;dii-ections which Jiie defenc^ant had previously 
been in the habit of giving, or 'which he had previously given. It api- 
pears that no express directions were given,; and theineed of such orders 
Jiad never occurred to him, upon the assumption that they were implied. 
It will be observed that the distinction between the facts as now ex- 
pkined andaa formerly tmderstood cbnaists in the :di8tinction between 
an express order and the defendant's assumption that there was an im-' 
plied order; butit is not neoessary to dwéll upon thàt point, because I 
tiiink that, although the partiottlar reasouBpon which the order for an 
înjunction was based did not exist, the facts which j as appears from ail 
Ibe affîdavits^ did exist constitùte a sufficient reason for a temporary 
injunçtion. Th© motion is denied. ; , 
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Palmeb V. Sandees et àl, 
{Circuit Cwrt, s. D. ^eu> Tork. January 25, 1899.) 

IjBABB— PAROL EtIDENCB TO VABT. 

Farol évidence of consent by the lessor to eut trees on the leased promises and 
on adjoining premises is not inadmissible as yarying the written lease, wMch pro- 
vides that trees shouldQot be eut on the premises withont consent of the lessor. 

At law. Action by John B. Pàlmer against Elizabeth B. Sanders 
and Charles W. Sandét-s, for mali«kius prosecution. Verdict for plain- 
tifT. Motion by défendants' to set the same asjide, and for a new triiil. 
DèBiedi' ■■ ■ ■/ .. ^: i-^ ^ ^ ;■ .■ : 

Pcdnia'&Boothhyyiot^hintiïï. - 

2*. O. fenderà, for Refendants. , ' 

Wbbeleb, J. Thé plaîntiÉf took a lease for five years of a farm in 
New Jeisey belonging to the huabandof the défendant E'izabeth, father 
of the défendant Charleài of which they bad charge, some of the fences 
on which were gohe;' agreeing ifa the lease to make ail necessàry repairs 
to the fences and buildings, and to lexpend $600 in improvements on it 
withi® twô years, and not t& eut àny living trees witiiout the consent of 
the lessdr. He carried some feneei^posts away from this farm to another, 
of which he had the use, near by. ; They went together to look the posta 
up, ahd,<o)3 thé complaint-of defeodànt Charles, he was prosecuted for 
stealihg* the postSj imprisoned, tried, ànd acqditted. This suit is 
brou^ht for starting that prosecution riialiciously. 

The défendants claimèd that the posts were on the farm, piled, before 
the plaintiff took the lease; he daiméd that he eut part of them on the 
leased premises, and tbe reSt on lànd adjoining, beiohging to the lessor, 
with the consent ùf défendant Elizabeth, acting for the lessor, for re- 
building the fences. • ■ I 

The défelidants irisist tiiat the paroi évidence of this consent was inad- 
missible, because it wouldvary or add to the terms of the written lease; 
But consent to eut trees on the leàsed premises was expressly provided 
for inithe lease, and not required to be in writing, and consent to eut 
on the other premises was whoUy without the terms of the lease. Be- 
sides this, the paroi proof must bave been admissible to account for the 
posts which he carried away, and shows that they were not there before 
he went there. His right, or claim of right, to the posts on account of 
having eut them with this consent was the turning point on the question 
of want of probable cause. It was submitted to the jury on ail the évi- 
dence, and found for the plaintifiP. This finding is argued to hâve been 
against the weight of the évidence, and reasons in support of that view 
are brought forward. They were, however, well presented to the jury 
on the trial, and must bave been considered. That there was no évi- 
dence to support the finding is not claimed. Under those circumstan- 
ces, it cannot be disturbed without trenching upou the province of th& 
jury. 
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In stating the question whether tlie défendant Elizabeth so took part 
in the prosecution as to be liable for it, the court appearsto hâve said 
that the défendants returned to New York together after the making of 
the complaint, when in fact they came separately. This is relied upon 
in favor of a new trial. But as they came after the prosecution wa? 
started, wheiher they came together or separately was wholly immate- 
rial. If not, the attention of the court should hâve been called to the 
mistake, that it might be correeted. Some other points of the same sort 
are made, but are similarly and no better founded. 

No vftlid reason for setting aside the verdict is made to appear, and 
the motion for that purpose must be overruled. Motion denied. Stay 
eontiûiied 30 daysJ, Ibr settling exceptions. 



.■,,,,; XiEU HiNG Dot V. United States. 

{Circuit Court of A-WealB, Nitith Circuit. January 7, 1892.) 

ÀPMÀI/^iJlBMISSAL—^BECÎOBDS AND BkIEM. 

In tbe circuit eburt^f appeals dtsmissals are provlded for if noçonnsel appears 
or no .brjef ia filefl for appellant or plaintiff in error "when the case is caUed lor 
triftl," (ïlùlè 28, 47 Vjéd. Rep. x.;) and aiso if the record has not heén printed 
l'fwhen.thecase isrerâ!heâ.ln the regular caUof tbedocket,''(Rule23.) Held, that 
tihe time jnçant.in çach rjile is not the time of golng throngh the docket to arrange 
thé htisiness of tbé'court, but the time of actual call fOrtnal, and no motion to dis- 
: misàJontheigroniids mentibnedcanbeentertainedbefore that time. 

Appeal from the District Court of the United States for the Northern 
District of California. 

Application for writ of hnbeas corpus to release Lem Hing Dun from 
restraint on board the steamer City of Peking, and to permit him to land 
in the United States. The court below found that the prisoner was not 
entitled to land nnder the exclusion act, and remanded him to the cus- 
tody of the master, to be transported to China. The prisoner appeals. 

Z. T. Cascm, for appellant. 

W. G, Witter, Asst. U. S. Atty. 

Before Hanfoed, HaWley, and Moerow, District Judges. 

Hanfoed, District Judge. A motion to dismiss the appeal in this case 
has been naade for the reasons that the appellant has failed to hâve the 
record prihied, and copies thereof furnished to the adverse party, as re- 
quired by rule 23 of this court, and that the attorney for the appellant 
is ûot yet prepared to argue the case, although it was docketed in this 
court prier to the beginning of the présent term in October last. 

We havé acted upon and granted similar motions at this session. In 
doing sa, we were influenced bj' représentations made in open court that 
Counàel for the appellant in each case had declarèd an intention to aban- 
don the appeal, and by the fact that the motions were not opposed by 
v.49F.no.2— 10 
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any att«*ney àppeariiig géherally in behalf of the appeUanJSg^ ,;But we 
wish to larve ibunderstood that we hâve not intended to establish a préc- 
èdent, ontogive a construction to the rules authorizing tûotions to dis- 
miss pribr ta the actual calling of the cases for argument, i This court 
has but.'one term in each year, and rule 17 does not warrant thoi dismis- 
sal of a casé until it shall haye. been called fon hearing at two terms suc- 
cessivBly;:;.If'uponsuchcallat the second term neither party is ready 
to argue it^ia case will be thendismissed by the court upon its own 
motion; tlie object of the uule being to prevent the slumberîng of cases 
after both fparties hâve loèt interest Iherein, Rule 22 provides that 
where nbcoubsel appears aodmo brief ;has been filed for the plaintifif in 
error or appellent when the case is calle^ for trial, the défendant may 
hâve the plaintitf called, and the writ of error or appeal dismissed. It 
is certainly plain that under this rule a motion to dismiss, made before 
the case is regularly reached and called for trial, is prématuré. Rule 23 
provides for printing of the record and service of copies to be made at 
least six days before t^e trial, and that, if the record shall not hâve 
been printed wheil thé cà^é isi-eached in' the roulai* call of the docket, 
the case m»y, be dismissed. The time when a motion to dismiss for 
failure to *ôbséï^e the rëquirénients of thii'rule mây bè tnadè îs the same 
as under rule 22. The regular call of the docfeet is the call that is in^de 
of the case»4Jierèori foi: triai, and not a, going througb the entire docket 
atàny on^'^JpC'^P' *^® pQTÎibse of inforaipg the çquil; BiiHp^unsela? to 
the conditî<>ïi'of<pending cases, or to arrange the bueinesa of the court. 
The rule^ jà'r| ilitèndçd', i<)'çpnfcirm the praqtîçp in thjs ç^îilrt tp tlbe prac- 
tice in the supreflae court fis ilearly as it m«y be, and we think that if a 
case is docketed in time, any subséquent neglect should not authorize 
the respondent ta move for à dismissal prior to tbe actual call of the 
case for trial. ■ 'r . 

This case; bas not beeii reaChed in the càll of the docket, and in our 
Opinion :wè>cannotat this time entertain a motion to dismiss on such 
grounds as are. alleged in this motion. 



:,,,,GeeFook,Sin(3 p. United States.,. 
iCtr&iU Court (if Appeau, Ninth Circuit. January 85,1893.) 

•lilCHINBSB— EXCTJOSION OP iMMlOBAJfTS»: : i -j. : ', 

Under the. lourteentl^aiiienâioeiitto the constitution, th^ )aws e^oluding immi- 
OTants Whb ara Chinesé laborëi'W aria inapplicable to'à'persbn" bbrn in the United 

. : States, and snlkject to its. jwiBdictiori, eveni ttiougb bis parçittS'Vlrene not eitizens, 
And, b^ingiCbinçife, were not entitled to beoçme eitizens. under tbe naturalization 

■ ''lÔWS^ ' ■■'■'■; '■' ■ .' ■ ■■ !l- ni. V . ■ ■ '^'. y ::■■,' '■ 

2, Same— fîASBABi'OôRi'D's.'i^ ■ ^H ,■ ,::: ; ■'••■■■ 

, . ï Any pe,rson. iall^Rlng WP?self to be a oitizen,(rf the Unl|«d States, desiring to re- 

■ ' tiirn to his cbuntry f rbm a fôrèlgn land, and'fjrev'énted from doihg so without due 

' probëss <it'U)9^i laiid- a^(>lyiag on that ground' toi tbe Unïted States court for a writ 

of habeaf^oçtrmsMili. entitled to a hearing and JHdiclal détermination ot tbe tacts so 

allégea ; tiind no aôt bf cbïtgréss can be ùndërstôod br ôonstrUed to be a bar to sùch 

hearing and jtadlblail dete^minationL 
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8. BaME— EVIDENCB OF PlAOB OP BiBTH, 

A persoil 6t Chlnese parelitage testified, on a hearing in hfibeas corpit» prooeed- 
Ings toi déterminé hls right t6 corne into the United States, that h« was born in San 
Francisco in 1877, that lie vjras taken to China by his parents when under three 
years of âge, and retnatnéd thére oontinuously untll Ootober, 1890. On the ques- 
tion of his birth he was corroborated only by the hearsay téstimony of other Chinese 
persons, who had seen him but a f ew Urnes. Held, that a tinding against him 
should uot be disturbed on appeaU 

Appeal from the District Court of the United States for the Northern 
District of California. 

Pétition for writ of habeçts corpus to détermine the right of petitioner 
to come into the United States. Petitioner appeals from a judgment re- 
manding him. Affirmed, 

H. B. M. MîUer, for appellant. 

W. 0. WUier, Asst. U. S. Atty. 

BeforeDEADY, Hanford, and Hawley, District Judges. 

HAifiQBD, District Judge. From the record it appears that on October 
16* 1890, «ne Gee Joong Ding filed a pétition for a writ Qihabea» corpus 
on behftlf of the appellant in the district court for the nprthern district of 
Galiforittia, alleging, in substance, that the appellant was then illegally 
restrained of his îiberty and imprisoned on board tiie steam-ship Belgic, 
at the port of San Francisco, by the master of eaid vessel; that the 
cause of eaid restraint and imprisonment was that said master claimed 
that the appellant was a,,passenger on said vessel, and a Chinese per- 
son, of the class prohibited by law from landing in the United States; 
that the appellant had applied to thecpUector of customs for the port 
of San Francisco to be penpitted to land from sa.id vessel, and his ap- 
plication had been denied by the collector; and that the appellant was 
not a person prohibited from entering or remaining in the United States, 
he having been born in the city of San Francisco, in the United States, 
and being a citizen thereof. Upon said pétition a writ was issued, and 
about j^^'çar alterwards the évidence in the case was taken before a 
commissioiier, tp whom the case was referred to tkke proofs and report 
lindings, according to the established practice of the district court in 
such cases. In his report the commissioner négatives the allégations 
of the petitioner in the important matter as to the citizenship of the ap- 
pellant by findings that he is a sûbject of the èmperor of China, and 
that he bas not by sufficient évidence established his right to enter or 
reinain in the United States. The case was heard by the district court 
upon the évidence so taken, and the report of the commissioner. with 
the resuit that the findings of the commissioner were affirmed, and a 
judgment givenremanding the appellSût. 

The case bas been submitted in this court upon the record without 
argument. We hâve conaidered ail the questions «f law and iact which 
%e find învolved, and oUt conclusions are that, inasmuch as the four- 
teenth article of the aniéndhieuts to the constitution of the United Stâttes 
dedàriea that ail persons born in thé Ijnited State?,, ànd subject to thé 
Jurisdiçtion thereof, areciiizens of the United States,, 8ud:of the stàte 
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wherein,tlïf7 resjde, the laws excluding immigrants whô are'Chinese' 
laborers aïe inapplicable to a person born in this country, and subject to 
the juriëdîction of its , gpvernment, even though his parents were not 
citizens, nor entitled to become citizens, under the laws providing for 
the nàturalization of aliens; that any person alleging himself to be a 
citizen of the United States, and desiring to return to his country from 
a foreign land,, and that he is prevented from doing so without due pro- 
cess of law, and who on that ground applies to any United States court 
for a w.rit of habeas corpus, is entitled to hâve a hearing and a judicial 
détermination of the facts so alleged; and that no act of congress can be 
understood or construed as a bar to sUch hearing and judicial détermina- 
tion. The évidence in the case shows. that it is an admitted fact that 
the appellant is of Chinese parentage.' His appearance and language 
proves that he is in ail respects, save, possibly, în the oné màtter of his 
légal citizenship, a Chinamân, ànd nbt ail American. H'e ieétiâës that 
he was born in San Francisco in 1877, that he was taken to China by 
his pàrèntà when hè wàs uridéi' three yèata of âge, and that he rômained 
there contînuôùsly until Oéftôber, 1890. ' Under the citoumStances statéd 
by him,bùt little,'if any, crédence should be given to hiS ' 6 wh évidence 
as to 'the place of his birth,'âhd he iô'cérrbbbrated Oli this vital point 
only by the teStimony of bthër Chinese ^ persons, who confessedly hâve 
seen him but à few times, ahd can gîve ônly hearsa^ évidence. There 
cettaiiily is riot disclosed in thîs record anj'thing to justify thiâ court in 
reversîhg the judgment of the district cotirtoh thé grôuad of error in 
its 'findings'of fact. '■'' :■ ' >. ^ 

The judgment appealed froÉo iâ'affirmed, and the cause rarùanded for 
such further proceedings as ïnày be necessary. 



Lem HiKG DuN V. United States. Lêe Foo e, Saïéb. Lttm Suey 
CflEONG ». Same. Toy Quong Teung e. SÀme. 

(Circuît Court Cif Appeals, Ninth Circuit. Januarya5,;1893.) 

Appeals from the District Court of the Unite<I States for the iNorthern Dis- 
trict of California. 

Pétition for writs of Tiaheas corpus. Petitioners appeal from jvj^gmeuts re- 
manding theni. Âffirmed. 

Charles L. We^er, fOr appellants. 

W^. ff. PVrtfer, Asst. U. S. Atty. 

Before Dbady, Hanford, and Hawiet, District Jadges , 

Hanford, District Judge. The opiaioft of this court In tlie case of Gee 
Fook 8ing v. U.8., 49 Fed. iRep. 146, (justl^lpd,) disposes of a.li the que». 
tions of law in thèse cases. Tl)e evidenpç is not sutiicient to make a case in 
favor of the appellant so elear as'to, warrant this court in revérsing the judg- 
ment of the district court iipon tl)e facts. As to each of the cases we consider 
that the évidence, as à wholej ddes not make as guod a case for the àppellaaf; 
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as it might be reasonably expected a man would make ont in his native city, 
after time for ample préparation; and the case is such as any impostor could 
easily make. 

We hold tliat wtien, upon a candid considération of ail the évidence in a 
case, there appears to be room for a différence of opinion as to the material 
tacts in issue, this court ougiit not to reverse the judgment on a question of 
fact alone. 

Judgments affirmed and causes remanded. 



CJnited States v. Ebbs. 
{District Corm, W.D. North CaroUna. November Terin, 1881.) 

1. Unitb» States Mabshals— Febs por Abbests. 

■AiïTnited States marshal who reads a warrant ol arrest to a person charged with 
crime, but afterwards permits him to go f ree upon his verbal promise, toappearbe- 
' fore tbe commisslon'er lor examination, is not entitled to a f ee toi the arrest. 

3. SAMa-4A.I*EABAN0E BOND. ■ 

Tbe acçeptance by a United States commissioner of an appearance bond.tendered 
by tbe frlends of an absent offender, snpersedes a warrant of arrest tberetof ore is- 
suedriat^ tbe màrahal is not entitled to a fee fora subséquent arrest upon tbesame 
warrant, under tbe verbal direction of tbe commissioner. 

8. Same — DnTT TO Akbest Pbomptlt. 

A députy United States marsbal who bas a warrant of arrest Is bovind to be pre- 
pared at ail times to exécute the same, and if he cornes into the présence of the ac- 
cu sed, but does not arrest bim, because the warrant was lef t at home, he is not en- 
titled to f ees for time slibSequently spent in making the arrest», 

-4. Same-«-Guabding PbisonbB. 

WienaUnited States pommissioner holds an accused person to trial bef ore the 
court, and verbally commiits him to tbe custody of the marshal until bail is ob- 
talned, the latt«r is entitled to fées for guarding bim, as he bas no àuthority to 
commit him to jail witbouta written mUtimiM. The marshal is sole judgeasto 
wbetbér a guard is necéssary while the pHsoner Is before tbe commissioner. 

At Law. Prosecution on a criminal charge. On a rule for the re- 
iaxation of costs. 

V. S. Lmk, in support of rule. 
CM. AfcZoMfi, for marshal. 

DicK, District Judge. The exceptions presented în the aflBdavît to the 
«osts taxed before the commissioner are as follows: (1) Thé marshal 
charges for service of the warrant when there was no valid service. (2) 
The marshal charges expenses for 14 days in endeavoring to arrest the de- 
fendantj when the défendant might hâve been easily arrested, as he made 
no effort to évade the process of the law. (3) The marshal charges for 
^ttending the court of the commissioner, and guarding the défendant, 
when there was no necessity for such service, as the défendant was upon 
bail. 

As to the first exception, it appeàrs in évidence that the deputy-mar- 
shal, while he had the warrant in his hands, met the défendant, and 
read the warrant to hini, and told him that be was under arrest. The 
Refendant at once submitted to the àuthority of the deputy-marshal, 
^ho told him that he might départ from custody if he would promise to 
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attend tJ»e, c()«irnissioner!8 ciaiirt on a certain deeigûated day. The de- 
fendant àgrçed to the propoeition, and went <)ff;=and did not afterwards 
appear at the time and place designated. I am of opinion thatthis was 
not Huch H service of the warrant as entitled the marshal to the fee 
char^éd. ^he service of a commissibner's warrant in a criminaLcase 
consista of more than a ihere arrest, as the marshal must keep the de- 
fendant in custody until he is carried hefore an examining magistrale 
for a preliminary hearing upon the charges in the warrant. Where an 
arrest is made on a cornmissioner's warrant, the officer making the arrest 
has no authority. in law to take bail, and, if he voluntarily allows the de- 
fendant to départ from custody before the case has been heard by the 
magistrate, it is a voluntaryeiscape, The liability of the officer is abso- 
lute, and cannot be relieved by a subséquent arrest of the défendant; but 
the warrant is nôt in validated, and the défendant mây be retaken under 
the same warrant, and by the same officer. The misconduct of the offi- 
cer does not prevpnt an arrest, as the public good requires that the de- 
fendant shottîd' be brought to Justice. 1 Chit. Crim. Law, 61. The rule 
of law is aomewnat différent in mesne process in civil cases, as the offi- 
cer becomes B|)e<àâl bail if he allows a défendant to départ ont of custody 
without giying 4;b*y-bo°<î' Upoh final process of exécution, if there is 
a voluntary escape, the liability ôf the officer is absolute. If there is a 
négligent escape,, the officer may retake the prisoner on fresh pursuit, 
and hold him, 80 as to relievehis liability. Adama v. T^unentine, 8 
Ired. 147. Th'è action ofthé depUty-mârshal in this case, and the sub- 
mission of the défendant to the control of the officer, constituted a valid 
arrest. Wheth'eracts conàtittite an arrest dépends upon the intent of 
the parties ait the time. Aoarrest may bamade without touchîng the 
person of the/defendftnt at the time, if hé Yoluntarily stibmits to the 
process of thè law in the hands of the officer. Jones v. Jones, 13 Ired. 
448...:, , .,;.„; 

Although there was a valid arrest in this case, there was not a due 
service of process, and the marshal is npt entitled to the fee charged. 
In his answer the marshal insists that the delendant was retaken on the 
"warrant on a subséquent day, and carried before the commissioner for a 
preliminary hearing. The évidence shows that the défendant, previôus 
to the second arrest, and while he was still lurking in the woods and 
evading the officer j had an appearance bond, with sureties, prepared by 
his brother, I, N. Ebbs, with a condition to appear before the coramis- 
«ioner for an ejfamination on; the 20th Hay of Âugust. This bond waa 
presented by J. N. Ebbs to the commissioner, and was by him accepted, 
'n the absenge.of the défendant, and the deputy-marshal knew that 
said bond hiad .been accepted. ; The défendant made his appearance at 
the time and place designated in the bond. Before the hearing of the 
case commenced,; the commissioner, then regarding the said bond as er- 
roneous and void, gave a verbal direction to the deputy-marshal to arrest 
the delehdant, and hold him ift custody until the case could be heard. 
The deputy-marshal made an, airest on the warrant, which he had long 
had in, his hands. 
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I am of the opinion tbat when the appeàrancè bond was accepted by 
the commissioner, and the deputy-marehal was advised of tbat iact, the 
warrant in bis bands was virtually superseded, and did not authorize an 
arrest. If tbe bond accepted by the commissioner was irregular, or in 
any way insufficient, he ougbt to bave prdceeded to bave tbe défendant 
arrested in the manner provided in section 1019, Rev. St. This verbal 
direction to arrest was without légal force and authority. An examin- 
ing and committing magistrate bas no power verbally to command an 
arrest, exceptfor a felony or breacb of the peace committéd in bis prés- 
ence, or for contempt in open court, or eo near as todîsturb bis officiai 
proceedings. After bearing a case, be may, by verbal order, direct an 
officer to take a défendant in to custody until a propet mîUimua cah be 
prepared; butin no case can be commit a défendant to prison without 
a writlen warrant settingforth the cause ofsucb commitment in spécifie 
terras. -.:. 

Tbe correctoess of tbe form of tbe bond, as an appearance bond, and 
tbe solvency of tbe suretiesi are not denied, but the counsel of the mar- 
sbal insisted tbat tbe bond was erroneoué and void, as tbe commissioner 
bad no power to t^e such a: bond in tbenature of a recognizance, in tbe 
absence of the principal, and befpre a bearing of the matter. It is well- 
settled law in this state tbat a bond duly signed, witb sureties, and witb 
a condition for tbe appearance of tbe principal in a criminal case befbre 
a court, accepted by a p^on authorized to take bail, is good as a recog- 
nizance. Edneiy'a Case, 2 Winst. 463; Boxiston^a Gase, 76 N. C. 256. 
In the case of a formai recognizance, tbe obligation ie generally acknowl- 
edgai by tbe parties in open court, and entered of, record, and tbey need 
not sign their names; but in tbe case of a bond in tbe nature of a recog- 
nizance, wbere theparties sign their names, I can see no absolute neces- 
sity for tbe principal being présent before tbe person authorized to ac- 
cept such bond. During the absence of the principal, the magistrate 
migbt refuse to accept such bond; but if be is satisfied tbat the bond 
was duly signed and sealed, and tbe sureties are sufBcient, and be ac- 
<»pts tbe bond, I am of the opinion that it is valid. At the common law, 
even in tbe case of a formai recognizance, wbere the défendant is an in- 
fant or in prison, and so absent, sureties were aUowed to enter into recog- 
nizance of bail, and a warrant called a "liberate,"' was issued by the per- 
son taking bail for the enlargement of tbe défendant. 2 Haie, P. C. 
126. If the bond in this case was as good as a recognizance, I am of 
opinion tbat it operated as a mpersedeaé of tbe warrant in tbe bands of 
the depuly-marshal, without any formai supersedeas writ. At the com- 
mon law, an appréhension under à warrant couldv in many cases, be 
prevented by a party going before a justice of the péace, and finding 
sufficient sureties for bis appearance to anSwer any indictment, and ob- 
taining tbe mpersedeaa oî the magistrate. ' This couid be done even after 
an indictment found in a court. 1 Chili, Crimi Law, 46. 

If process of arnest from a court after imdictmènt could thus he super- 
seded by à justice of tbe ip^ace, I see no reason wby a commissioner, 
havîng thé powers of a justice of tbe peace in such matters, cannot su- 



152 FEPEBAL EEPOPTEE , vol. 49. 

persède a warrant whioh he has isauèd to bring a person before hîœ for 
an examination upon a charge of crime, by accejjting a bond, with suf- 
ficient sureties, to secure an appearance in a bailable case, and where 
the défendant is entitled to hâve his witnesses heard upon the investiga- 
tion. I donot approve of this practice of aceepting bail to prevent an 
appréhension upon légal procesa, and I will instruct the commissioners 
of this district not to adopt it, as I think it most proper and regular for 
défendants to enter into bond or recognizance in person before the mag- 
istrate, ànd that other proceedings should be in accordance with the 
usuàl course and practice of the courts. No justice of the peace can 
supersede the warrant of another withouta formai and légal eyamination, 
(1 Gbit. Crim. Law, 86;) but we may reasonably suppose that a justice 
with whom a complaint was filed, and who hadissued the warrant, 
may supersede such warrant whenthe appearance of the défendant had 
been secured by him in taking a suflScient bond. Commissioners are 
invested with many- of the powers and functions of justices of the peàce, 
and thêy act within the scope of such powers upon their own judgment 
and responsibility. A district attomey has noauthorîty to direct a 
tûarsh^i not io exécute a warrant issùed by a commissioner. U. S. v. 
Scroggmel 3 Woods, 529. He may appear before tiie commissioner, and 
attendto the présentation of the évidence, but he is only counsel for the 
goveitamenti ; He cannot direct the commissioner in his judgment, or'as 
to what course he shall pursue, or dismiss the proceedings. U. S. v. 
SyiumâVMii 2 Abb. (U. S.) 623. 

I amf iriclined to doubt the power of a fédéral judge,by writ of pro- 
hibition or otherwise, to control the discrétion t)f a commissioner in the 
hearing of a cause befoi% his order of commitment. The décision of a 
commissioner may in some things bè reviewed upon writs of Aaèeas 
corpus and certtoran, and rules of court may be adopted regulating the 
practice and modes of procédure in such in ferior courts. As an examin- 
ing and committîng magistrate, a commissioner has similar powers to 
those ofa justice of .the peace, in the state where he acts, and his pro- 
ceedings must be agreeable"to the usual mode of process against of- 
fendea-s in such states." In this state a justice of the peace is authorized 
and' directed to hear the witnesses of the défendant, and allow him rea- 
sonable titale lio employ counsel in his défense, and détermine the mat- 
ter after' hearing évidence and argument on bothsides of the case. The 
justice being vested with such powers and dutiea of* investigation, he 
must nécessarily. bave the incidental powers of continuing the matter to 
a future day, to enable parties to bave a fair and full investigation, and 
also allowing a defetidant bail' in bailable cases, dnring such continuance 
of the cause. This course of: procédure was adopted by the justice of 
the peace in Qvteen's Oase, Që N. C. 616, and the suprême court seemed 
to regard such course as regular and proper. As the commissioner in 
this case adopted a similar course in aceepting the appearance bond of 
the défendant, he could not, by a mère verbal order, revive a superseded 
warrant,: and legally direct an arrest ofa person on bail, which had been 
accepted, before an examination of the merits ot the case. I think that 



DNITED STATES V. EBBS. 153 

tbe deptity-raarshal made the charge tpith an honest belief that he was 
^ntitled to such fee fot service of the warrant, and the commissioner is 
not blâmable for approving the sarne, as required by the rules of court. 

The second exception presented by the défendant is not fuUy sus- 
tained by the évidence. It appears that the vearrant was issued on the 
16th day of May, and that the défendant knew it waa in the hands of 
the deputy-inarshal, and he used ail the means in his power to évade an 
arrest. His brother, I. N. Ebbs, wrote to the deputy-marshal that, if 
he would meet him at his house on the 17th day of July, an arrange- 
ment could be made for the surrender of the défendant and three other 
co-de£endants. The deputy went to the place at the time designated, 
but a satisfactory arrangement was not made. The deputy, on his re- 
tum, passed by a place where a number of raen had met to bave "a 
shooting match." ThB défendant was there, and the deputy remained 
some time with him, but did not make an arrest, as he did not hâve 
the warrant in his possession. On several subséquent days the deputy 
made active efforts to arrest the défendant, but did not sucçeed until 
the day of the first arrest mentioned in considering the first exceptioUi 

The marshal is entitled to the expenses cliarged for the days his dep- 
uty endeavored to make an arrest previous to the 17th of July. I disal- 
low thé expenses for the subséquent days. When a warrant of arrest is 
put in the hands of an officer, it is his duty, as soon as he conveniently 
can, to proceed with secrecy and diligence to apprehend the défendant. 
He must always be ready to perform the mandate of the warrant. In this 
instance I am disposed to hold tbe oflScer to the highest and strictest 
rule df diity, for when he subsequently made an arrest he voluntarily al- 
lôwed the défendant to départ from cuêtody on a promise to appear be- 
fore the commissioner for trial on a future day. He had no right.to 
show favor or trust to the promise of a criminal who had se long been 
evading the process of law. At the common law it was allowable for a 
constable, when he had made an arrest without a warrant, in a case of 
a petty nature, to take the defendant's word for an appearanoe before a 
magistràte if he was of good repute, and there was no probability of his 
àbsconding, (1 Chit. Crim. Law, 59;) but such indulgence waa not al- 
lowable in this case. 

As to the third exception, the évidence shows that the défendant had 
given bond to appear before the commissioner on the 20th day of Au- 
gust, and we bave above decided that such bond was valid. While under 
bond, and before the case was heard, there was no necessity for guarding 
him, as he was in the constructive custody of the court, and his sureties 
were his keepers. The défendant gave a nevv bond for his appearance 
on the 27th day of August, and the custody in which he was placed by 
the verbal order of the magistràte was unlawful. The law fixes no time 
and place for the session of a commissioner's court, and the marshal and 
his deputies are not required to be présent at such court, except where 
they hâve process to rétum and défendants to bring in and guard. 
When a défendant is admitted to bail, he is placed in the custody of 
his sureties, who bave power to arrest him at any time they. may désire; 
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and they riiust hâve him before the court at the time and place desig- 
nated in the bond, and they are not freed from this respoasibility until 
the défendant is dischaigèd, admitted aga,in to bail, or placed in the 
cûstody of an oflBcer of the law. If the magistrate hears the case, and 
décides that the défendant shall give bail for hig appearance in court to 
answer an indictnaent, and the défendant fails to give sufflcient bail, he 
may be committed to prison, and, if no regular officer can conveniently 
be found, the mittimus laay be directed to any person who shall hâve 
power to exécute the same. iBattle, Révisai, c. 33, § 97; Dean's Case, S 
Jones, (N. G.) 393. In such a case thereis no l^nl requirement for 
the marshal or his deputy being présent, but if either shpuld be prés- 
ent, and the défendant is committed to the custody of such oËScer, then 
the marshal would be entitled to charge for his own attendance and the 
service of a guard, if such service was rendered and was necessary, and 
the marshal must judge of such necessity. He would be responsible if 
the défendant should make an escape through his négligence in not sum- 
moning a gnard^ The law does not require or expect an ofBcer, without 
assistanccj to keep the custody. of a prisoner charged with crime. If he 
relies upon his own vigilance, strength, and courage, pnd the prisoner 
escapes, heisnôt excused, no matter how earnestly and faithfully he 
endeavored to perform the duty imposed upon him. When the marshal 
or his deputy arrests a person uuder a warrant, the law requires him to 
carry the alleged offender before some ezamining magistrate as soon as 
the circumstances will permit. He may lodge the prisoner in the com- 
mon jail, or resort to other modes of confinement, if any necessity or 
serions emergency should require such a course,— he must keep the 
prisoner. Nothing, however, but obvions necessity will authorize an 
ofiScer to lodge a prisoner in jail before an examination and regular writ- 
ten commitmént by a magistrate. This course may beadopted if the 
arrest is made in or near night, whereby he cannot attend the magis- 
trate, or if there be danger of a rescue, or the party be too ill to appear 
before the magistrate, etc. 1 Chit. Crim. Law, 59; State v. James, 78 
N. C. 455. When a prisoner is brought before the magistrate, he is 
still in the custody of theofficer, who must keep him securely until he 
is disposed of in due course of law. As this high and strict responsi- 
biltty is imposed by law upon the marshal, he is authorized to sum mon 
the necessary assistance, and he can keep such assistance as long as the 
respousibility continues, and he is entitled to the fées allowed by law 
for such important and responsible service. The rule of this court, 
which requires the commissioner to détermine the question whether a 
guard is necessary .for the marshal when a prisoner is before the court 
under arrest, must be set aeîde, as it is contrary to law. The marshal 
alone can détermine this question, and say how far he is willing to sub- 
ject himself to the chances and responsibilities of an èscape. The mar- 
shal cannot be relieved by any action of the commissioner, as he has no 
power to commit a prisoner brought before him for examination until a 
cause of commitinent judicially appears-, When any commitmént is or- 
dered, a writtén mitUmua, setting fortb the cause, must be directed to 
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the marslial or his deputy, commanding him to deliver the prisoner to 
the keeper of the oommon jail; and when the mandate of the warrant is 
obeyed, then the marshal is relie ved from the responsihility of custody. 
Randolph V. Doncddaon, 2 Cranch, 7S. i 

The marshal is clearly entitled to the fées chargea for attending court 
and guarding the défendant où the 27th of August, as the défendant 
was put in his custody by order of the commissioner until sufRcient bail 
was given for an appearance at court to answer an indictmént. Alter 
hearing a case, and determining to hold a défendant to bail, the com- 
missioner can by verbal order put the défendant lu custody of an officer 
until the bail required is given; but the officer cannot commit to jail 
without a written mitimu* from the commissioner. 

It is ordered that the clerk of this court rçtax the costs ia this case in 
conformity with this opinion. 



United States v. Ingbahah. 

(CireuU Cowrt, D. Bhode IsUmd. February 4, 1893.) 

1. Olaims AflAiNST United Statbb— Fratto— Inbiotmbst. 

An indictmént for tbe offense of presenting to any officer "tn the oivU, mlUtary, 
or naval service of the United States" a false clalm (Rev. St S 5433) Is sufficiently 
certain in alleging that snch olaim was presented to the "thlrd auditor of the treas- 
iiry department of the United States. " It need not allège that he is an officer in 
the civil service of the United States. 

3. Samg. 

An indlotment alleging tho présentation of a false affldavlt need not aver that the 
officer before wbom it was taken was authorized to administer oatbs. The word 
"affidavit, " as used in the statute, relates to the form of the false paper, and not 
tts légal oharacter. 

At Law. Indictmént of Boyal Ingraham under Bev. 8t. § 5438. 
Motion in arrest of judgment. 

Raihbone Oardner, Dist. Atty. j for the United Statea. 
f^anklm P. Owen, for défendant. 

Cakpentek, District Judge. This is a motion in arrest of judgment 
after verdict on an indictmént under section 5438 of the Revieed Stat- 
utes, which is as follows: 

"Section 5438. Every person who makes or causes to be made, or présents 
or causes to be presented, for payraent or approval, to or by any person Or 
oflScer in the civil, military, or naval service of the United States, any claim 
upon or against the government of the United States, or any department or 
officer thereof, knowing such claim to be false, tictitions, or fraudaient, or 
who, for the purpose of obtaining or aiding to obtain the payment or ap- 
proval of Buch claim, makes, uses, or causes to be made or used, any false 
bill, receipt, voucher, roll, account, claim, certiâcate, allidavit, or déposition, 
knowing the same to contain any f rauduleut or flctitious statement or entry, 
• • * shallbe imprisoned," etc. 
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The language of the indiclment, so far as it is pertinent to the ques-' 
tiens raised by this motion, is as folio ws: In the first count — 

"That Eoyal Ingi'abam * * * dit! knowingly, willfully, and unlaw- 
fully make and présent, and cause to be made'and presented, for payaient 
and approval, t» the Jhird àuditor of the treasury departraent of the United 
States of Ameiica, 9, certain claim against the government of tlie United 
States." 

— And in the second count — . ;; 

"That said Eoyal Ingraham, • • * for the purpose of obtaining and 
aiding to obtain tbe payment and approval of a certain daim against the gov- 
ernment of the United States, to-wit," etc., "* * * did knowingly, will- 
fully, and unlawfuily use and cause to be used a certain false afBdavit, to- 
wit, the affldavit of one Perry Ingraham and one Mary B. Ingraham, * * * 
subseribed and sworn to on the ninth day of December, in theyearof our 
Lord one thonsand eight hundred and ninety, before Daniel H. Kemington, a 
justice of the peace, be, the said Royal Ingraham, then and there well know- 
Ing the said affldavit tocontain a fraudaient and fictitious statement, to-wit," 
etc. 

The motion in arrest of judgment is based upon the followinggrounds: 
(1) That the first count is uncertain and charges, no offense, in that it 
does not set forth that the third auditor of the treasury department of 
the United States of America was a person and ofRcer in the civil, mili- 
tary, or naval service of the United States. (2) That the second count 
is uncertain and charges no offense, in that it does not set forth that the 
claim âgaihst the government of the United States had been or was to be 
presented toa person or ofScer in the civil, military, or naval service of 
the United States, and also in thàt it does not aet forth that said Daniel 
H. Remington, a justice of the peace, was authorized to administer oaths, 
and iti ;:.what jurisdiction said Remington was justice of the peace. and 
that, #i'd affidavit was sWiOrn-to in his jurisdiction. I am of opinion 
that in both the above particulars the offense is sufBciently stated under 
the statute. 

As to the first objection, it is td be observed that the purpose of the 
indictment is to make it clear beyond a peradventurp that the daim in 
question was presented toa person such as is deséribed in the statute. 
The grand jury, the court, and the prisoner, being conclusively pre- 
sumed to know the law, are therefore conclusively presumed to know 
that -the third auditor is a person and ofKcer in the civil service. The 
language, therefore, makes, certain the meaning of the grand jury, and 
sufBciently informs the prisoner of the charge against him. The person 
to whom the cl^im was presented is ^escribed in terrns,, which show him 
to be one qf the gênerai class of persons intended by the statute, and it 
is not necessary explicitlyto state that he belongs to that class. It can 
be no more necessary to allège that the auditor is a person in the civil 
service than it would be to- allège that Royal Ingraham is a person. 

As to the second objection, I observe that the substance of the crime 
consists in the présentation of a "false * * * afRdavit, * * * 
knowing the same to contain any fra^dulent or fictitious statement." 
Clearly, the affidavit so alleged to hâve been presented msast be so fullv 
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describèd that the prisoner may be able to identify the particular affida- 
vit intended by the grand jury, and it is not necessary that it be de- 
scribèd further. In this indiclment it is describèd by date of jurât, 
and name of the person taking the same, and also by a récital of the al- 
leged false statement contained in the affidavit. The allégation that 
Remington was authorized to administer the oath could not add to this 
certainty of description. Still further, it seems to me to be clear that it 
is not liecessary that Remington should hâve been authorized to admin- 
ister oaths in order that the offense hère charged shall be complète. The 
Word "affidavit" relates to theformof the false paper which is presented, 
and not to its légal character. If Remington were not a justice of the 
peàce, or if he did not administer the oath, and his signature to the jurât 
were forgedj I think the paper would still be a "false aflSdavit," within 
the rneaning of the statute. • 

The tnotion must, therefoïe, be denied and dismissed. 



Nation AI, Sueface Guabd Ce. v. Meebill. 
(Circuit Court of Appeàls, Sixth Circuit. Ootober 6, 1891.) 

PATËS'i's POB Inventions— A.NTiciPi.TioN—CATTLB-GuAKi>8. 

Letters patent No. 873,859, issued November 15, 1887, upon the application of Joha 
T. Gilbert, to James T. Hall, ^s assignée for a oattle-guard consisting of strips of 
perforated métal placed on edge, and fastened together by transverse rods pasâing 
through tbe perforations, and through aleeves placed between the strips, were an- 
ticipât^; l/yvthe Akin patent,, (No. 183,099, Ootober 10, 1876,) which shows paraUel 
bars ôf wooa, secured bynotches in transverse timbers; ànd the Kline patent, (No. 
141 ,566, issued August 5, 1873, ) showing paraUel wooden bars set at an incline, and 
pre^entjDg, Sharp angles at the upper edge, and secured in substantially the sa^e 
maiinèi' as the métal bars of the (Gilbert patent. 

Sam»— Bit And Surface G-UÀKDS. 

The pat<fntcannot be sustained on the ground that the device is a surface guard, 
as distiiiguished from a pit guard, sinoe no claim is made for this feature, and 
since such a claim would be invalid for anticipation byboth the Kline and Akin 
patents,. p.Tii| the Dillon and Gartner patent, (No. 275,883, issued April 3, 1883,) 
which is declared by the spécification to be an improvement, "whereby the use of 
the oustomàry pits, as now éonstructed by railroads, may be àispensed with. " ■ 

SAME^VisRATiîia Bars; 

Letters patent No. 403,582, issued May 31, 1889, to James T. Hall, for an improve- 
ment in the guard by fastening the bars only at the ends, thus leaving them fre© 
to vibrate laterally when trod upon by animais, involves no patentable invention, 
and is, besi^es, substantially shown in the Akin and Kline patents. 

Same. 

Letters patent No. 418,014, Issued December 24, 1889, to James T. Hall, for an Im- 
provement consisting in using bars with the ends turned down so as to raise the 
body thereof, and allow the use of a cross-bar so lo\y as not to be cauglxt by any- 
thing dragging under the train, and also prosenting an angle at the upper side of 
the bar, oontain no patentable invention. 

SAMB-r-GijABD-SHIELD8. 

Letters patent No. 421,928, issued Pebruary 26, 1890, to the same inventer, for in- 
verted V-shaped shlelds, set upon the rods, and presenting a surface incliçed in 
both directions, apd eztending from the tOp of the guard-rail to the tie, to ayoid 
dangei' from ahy beam or cbain' hanging from a passinK train, is a mère mecban- 
'icaijd&ylo^ .■.,.:,.;,,,• . « 
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■ Appeal frbm-ithe Circtiit' Court of the United States for the Easterii 
Distribt of Mfchigan. ■' ' i :< 

Suit by the National Surface Guard Company against Parker Merrill 
fof infringement of patents. Decree below dismissing the bill. Com- 
plaînant appeals. Affirmed. 

Parker & Burion &iid GœrgeLothrcfp, for a.'ppe\lant, 

Irûhid!; Knappèn, foT appelhe. 

BeCore Brown^ Circuit Justice; Jackson, Circuit Judge; and Sage, 
District Judge. 

Sage, District Judge. The suit is tbr the infringement of four pat- 
ente for railway cattle-guards. The first, No. 373,359, was issued No- 
V6mhëT lÔy'lSSl, upon the application of John T. Gilbert, aasignor, by 
mesne asaignments, to James T. Hall; the second, No. 403,582, May 
21, 1889, to James T. Hall; the third, No, 418,014, December 24, 

1889, to James T. Hall; and the fourth, No. 421,928, February 25, 

1890, to James T. Hall. The appellent is the owner of ail thèse patents. 
The Gilbert patent is for a cattle-guard consisting of thin strips of per- 

forated métal, placed on edge, and tied together by rods làstened through 
the strips and through sleeyes, interposed between the strjps. There are 
two claims, each for a spécifie constractiôn of that character; the first re- 
citing the ,s);?4ps. bolts, and sleeves in inore gênerai terms, and the sec- 
ond in more spécifie terms. The drawings show strips serrated on their 
upper edges, and the spécification statea that they may be serrated or 
not, at willi ' ; 

The H4IÎ patent No. 403,582 is composed of flexible bars set upon 
edge lengthwise of the track in the form of a grating, and free to vibrate 
laterally. It is suppdrted by raised ties under the ends, and combined 
with sloping side fences. 

In the Hall jpatent No. 418,014 the novel feature set up is the form 
of the bar, which is longitudinal, and turned down at each end, whereby 
the body of the bar is raised; and a cross-bar, so low as not to becaught 
by anything dragging under the train, can be used. 

The invention claimed in the Hall patent No. 421,928 consists in the 
peculiar construction of inclined, inverted, V-shaped métal shields, set 
upon the Connecting rods between the bars, and serving the double purr 
pose of shields and of spacing blocks. As shields they présent a surface 
inclined in both directions from the top of the guard-rail to the tie, to 
avoid danger'from any beam or chain hanging or dragging from a passing 
train, and as spacing blocks they prevent latéral movement of the bars 
upon the Connecting rods. 

The argument upon the hearing was devoted exelusively to the valid- 
ity of the patent to Gilbert, No. 378,359, and to the question of its in- 
fringement by the défendant. The contention of counsel for the com- 
plainant was that that was the pioneer patent, and, as such, entitled to 
a broad and. libéral construction. The bther two patents were referred 
to as subordinate or structural patents, the principles of which, it is 
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cl&îmed in Ihe brief, are embodied in the structure which the défendant 
bas been making and selling. It is, however, practically conceded that 
the case turns upon the validity and the infringement of the Gilbert pat- 
ent. We do not concur in the proposition that it should be recognized 
as a pioiwer patent. The Akia patent, No. 183,099, October 10, 1876, 
shoT^s parallel bars of wood, placed on edge, at statèd distances, and se- 
cured by notches or gains in transverse timbers or sills. The moment, 
therefore, that complainant undertakes to sustain the charge of infringe- 
ment by showing that the défendant uses a mechanical équivalent, al- 
though he does not use the précise method described and claimed in the 
Gilbert patent, he encouûters an anticipation in the Akin patent. The 
speciâcation of material in that patent is nothing more than a matter 
of selectiw, for it is stated that it is.preferably, though not necessarily, 
wood. Moreover, the language of the speciâcation in regard to the 
method of attaching and supporting and securing the bars is that "the 
parts may be attached by any of th^ known methods and devicea équiv- 
alent to those shown." 

The patent to Kline.of Auguste, 1873, No. 141,566, for improve- 
ment in cattlfr^uards, shows parallel wooden bars, set at an incline, and 
presenting a sbarp angle at the upper edge. Thèse are secured substan- 
tially as the bars in the Akin patent. Thèse two patents clearly show 
that the use of parallel bars set on edge so as to présent a sharp angle at 
the upper surface, and secured at fixed distances from each other, was 
not newat the date of the issue of the Gilbert patent, which disclo?ed 
no new features excepting the peculiar and exact meanp of securing the 
bars, and the notched upper edges, which latter are not claimed. 

But it is urged that the Gilbert guard is a surface guard, and that, al- 
though there was nothing novel in the mechanical device of fastening 
stripsof wood or métal together by means of rods or bolts passed through 
perforations, or in the use of a sleeve or jacket over a rod to keep a bar 
from slipping up, and a] though (io use the expression in the testimony 
of the expert for complainant) there were thousands of pit guards in ex- 
istence before the Gilbert patent, in which the pit was covered over in 
one way or another by bars or strips of wood to enable persons walking 
the track to pass over, and those bars were laid at intervais apart, and 
made to afford very small and insecure footing, so that it would be diffi- 
cult for animais to pass over, and although it was common to set wooden 
bars or boards on edge across pits, the use of the same upon the sur- 
face,: or, in other words, without the pit, was a novel feature, and un- 
known prior to the Gilbert patent. Upon the argument it was admitted 
that if the defendant's deviçe^which consists of rods or bars, parallel 
with the rail, attached at equal distances to cross-beams between the 
rails, and formed of sheet-steel, bent nearly together in the form of an 
inverted U, into which the bent ends of diamond-shaped bars of steel 
are hooked, the bars being strained to a tension over, the central cross- 
beam, which is higher than the others, and tied there by staples — 
were placed over a pit, instead of upon the surface, it would not be an 
infringement. The answers tothis contention are: i%£t. That the com- 
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plainant malces no claim to this feature. The claims are corifined to tbe 
fitructute of the guard itself. Second. This contention brings the com- 
plainant fade to face with anticipations which would rnake such a elaim 
altogether invalid. 

In thë Kiine patent the under surface of the bars is ehown by the 
drawlBgs to be on a level with the top of the ties, and some of them rest 
thereôn. Réferring to the spécifications, we find a clear indication that 
it was a surfaoe guard. The ianguage is that the edges of the boards or 
bars "do not afford any foothold. The coW's foot slips down betwéen 
the boards to the ground below. As soon as the cowadvancés to put 
down thè next foot, she finds the other foot jammed by thé change of 
her position," etc. 

The Akift patent shows a shallow pit under two of the- slats and un- 
der the sills "of sufScient depth to prevent hogs, sheep, and other ani- 
mais having Stnall feet ftom stepping through said slats on the ground 
below.^ 'With thèse exceptions, that guard is a surface guard. There 
is another patent which is a complète anticipation in this regard. It 
wasgraritèd April 3, 1883, toDillon and Gartner, and is No. 276,333. 
It employé spike rollers, instead of the bars shown in the patents above 
referred tô. It is declared in the spécifications to be an iraprovement 
"whereby the use of the custoniary pits, as now constructèd byrailroads, 
may be dispénsed with." It is therefore dear that the complainant can 
«dérive rio benéfit from this alleged feature of his patent. The défendant 
does not ùêe strips of métal placed on edge, nor in any other respect 
doès he eriiploy the construction described iu the coraplainànt's patent; 
and we are of opinion that, if the patent were héld valid, thé défendant 
should not be held to be an infringer. 

Our conclusion, however, is that the complainant's patent is antici- 
pated by the patents above referred to^ and that it is not valid. 

With référence to the other patents in volved in this suit j il is not 
nécessary to cohsider them at length. No. 403,532 relates first to thé 
matter of so'constructing the guard that its rails or bars should be flexi- 
ble, and fréè to vibra te latérally; This feature ia covered by claims 1 
and 2. Clainis 3 and 4 relate to the combination of the guard with the 
féncesand- extended ties underneath the track. The main object sought 
is to secure thè latéral vibration of the bars when trod Upon by animais; 
To this end the patentée does away with the bearing of the bars upon 
ail the ties underneath the guard, and uses only a minimum of sup- 
ports undeir them, which he preferably accomplishes by the Use of two 
ties, one at éach end of the guard. We do not tbink that a patentable 
feature. It is shown substantially in the Akin patent and in the Kline 
patent. It is scarcely neces.sary to add that, the patent being in valid in 
this respect, the claims relating to the combination are also invalid. ■ 

We are pf opinion that there are no patentable features in No. 418,- 
014. Each bar is provided with turn-down ends, forming legs or sup- 
ports. Thèse raise the body of the bar, and dispense with the necessity 
of using a cross-bar of any considérable depth, but there was nothing 
new in this feature. Aô to the other feature, of presenting an angle at 
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the npper side of the bars, that is shown in the Kline patent bars. In 
our opinion, this patent is invalid. 

The shield or guard pièces which are claimed singly and in combina- 
tion iu No. 421,928 are sùbstantially the same, and amount practically 
td substitutes for the sieeves on the rods shown in the Gilbert patent, 
excepting that they présent inclined surfaces to any hook or chain drag- 
gihg from a pàssing car. We flnd that this was nothing more than a 
mechanical de vice, which, before the date of the patent, had been in 
commoh use in varions structures, and that it shows nothing novel or 
patentable, either singly or in any of the combinations claimed. 

The decree of the court below dismissing the bill is affîrmed. 



The Mary H. Brockwây.' 

Stabe d al. V. The Mary H. Brockwat. 

(VisPrUst Court. S. D. New York. January 14, 1893.) 

CosTS AN» Fbeb— Harshai,'8,Comuissioi7s— Bbv. St. s 829— PpssEssoKT Suit.. 

In a suit torecdver possession of a vessel, whera tbe marshal seizes and takes 
possession of the vessel, and, on settlement of the suit, deUvers up possession of 
tfae propertjr subject to his fées, he is «ntitled to bis rej;ular commissions on tha 
value of the vessel, under Bev. St. { £^, besides keeper's fées, though the olaim 
was not f or a money démand. 

In Âdmiralty. On appeal from taxation of costs. 
James Parker, for libelant. 

Brownj District Judge. Upon a libel filed to recovet possession of the 
schooiier Mary H* Brockway from & pfrt ownerj who had been removed 
as master, but who refused to give up possession, the marshal arrested and 
topk possession of the veàsel under process. Thereafter the suit was settled 
between the parties, and the, possession of the property was accordingly 
delivered by the marshal, subjèct to the payment of his fées. The ves- 
sel being of thé value of $25,000, the marshal's fées were taxed at the 
sUm of $127.50, under section 829 of the Revised Statutes. The libel- 
ant appeàls from the taxation, on the ground that section 829 allows 
oùly $2.50 per day for keeping the vessel; that the language of the fol- 
lowing paragraph of that section, giving the marshal a commission 
"Ivhen the debt or claim in âdmiralty is settled by the parties with- 
out a sale of the property," is not applicable; and that, under section 
857^ ùpon the analogy of the state practice, (Code, § 3307, subd. 2,) 
he shbuld only receive such reasonable compensation for hia trouble aa 
the court or judge should aÛovr. 

'Reported by Edward Or. Benediot, Bs^., of the New York bar. 

v.49F.no.2— 11 



162 TSDERÀIé B^FOBTEBt VOl. 49. 

Sectidw» 857;.of: the Revised Statutes relates only to the mode of recov- 
ering fées, not to the amount of fées chargeable. Thèse are regulated 
by section 829. , The languagerpf the paragraph above referred to — 

"WheB the debt or claim in admiralty is settled by the parties without a 
sale of propertyi a commission of one per centum on the first$500 of the claim 
or decree, andone-half of one per çentnm on the excess: provided, that if the 
value b|B less tha|i the claim, the commission shall be allowed only on the ap- 
praised value thereof" — 

is broad enough to include the présent case. The claim was for the pos- 
session of the vessel. Possession bas been secured through the procès» 
of tbe court, the attachment, and the possession and custody of the 
marshal, until delivered over, pursuant to the settlement. The claim 
was settledby the parties without a sale. The claim is, indeed, not for 
a money demand, so that thé case is noi within the very letter of the 
section, but it is plainly within it» spirit. The claim, being for the 
possession of the vessel, ^as, in effect, a claim for the value of the ves- 
sel, not in money, but in property. Mr. Justice Blatchfobd in thé 
Oase of Johnston, 8 Ben. 191, in which marahal's commissions were al- 
lowed upon the property of the bankrupts, which had been seized 
in proceedingain bankruptcy, and.afterwarde delivered over upon a set- 
tlement betweeu the parties, says: 

"The theory of this allowanée is that the mafshal, liî an admiralty suit tn 
rem, has attached the property, and bolds it, and that then, with a sale of the 
property by th» marshal, the coritroversy is so disposed of -by the parties that 
the niarshàl is called upon to give up possession of tbe property, so that be 
loses the fées for selling it and for recei ving and payïng over the money. In 
Buch a case he is allowed a commission, which is intended as a compensation 
for his risk and responsibilityi just as the poundage allowed on final process, 
and the percentage allowed on a sale of property in admiralty, are each of 
them a compensation for risk and responsibility, not merely in selling the 
property, but in holding posséssioniot il under process. Fersonally, he can 
hâve no other compensation for keeping safely the property. For the expense 
of keeping it, not exceeding $2,50 a day can be allowed, only when paid to a 
fceeper. * * * The commission is given by section 829 for the service of 
tbe marshal in respect to the property which be relinquishes, in taking the 
risk and responsibility which h6 takes in regard to it while be holds it." 

It would be unjust to the majrshal that he should be required to an- 
swer for the responsibility of keeping property for the benefit of the 
parties to the cause, and délivering it to them pursuant to settlement, 
without any compensation whatever. He is entitled to nothing for that 
responsibility, except under this clause, since, under the preceding sec- 
tion "for necessary expenses," he can recoveronly what he pays to the 
keeper. The sum allowed on settlement is less than half that allowed 
00 sale by the following clause. The observations quoted from Mr. Jus- 
tice BiiATcm^BD seem to me to be décisive, and the amount taxed in 
accordance therewith should be allowed, and the taxation affîrmed. 
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The AsPOTOGAN.* 
- WiLiils V. The Aspotogan, 

(District Court, E. D, Pennsylvanla. Jannary 5, 1892.) 

Shipping— LiABiuTT FOU Pekbonai Inj^bibs— SbAmen Unloadino Cakoo. 

Libelant, a seaman engaged in unloading wood f rom a vessel, was hurt by the fall 
of a tier of wood, caused by the mate's withdrawal of a cleat. The removal of the 
deat was necesssry in order to ueload the ve^sel, and was effected in the ordinary 
and proper manner, and after répeated warnings, whlch were heeded by ail the 
men at work ezcept the libelant. Held, that no négligence could be imputed to the 
mate, as be was justiiied in belieyinf that libelant would head the warniniçs. 

In Admiralty. ïjibel by George Willis, formerly a seaman on board 
the bark Aspotogan, against said bark, to recover damages for personal 
injuries sustained while unloading cargo. Libel dismissed. 

John F. Lewis and Charles Gibbons, for libelant. 

Alfred Driver and J. Warren Covidon, for respondent. 

BuTLEK, District Judge. The libelant, a seaman on board the bark 
Aspotogan, was injured while assisting to unload a cargo of lumber, 
which she carried to Rio de Janeiro, and sued for damages — charging 
bis injury tocareless and wrongful conduct of the mate, as follows: 

"Libelant was working between decks, and was running the planks out of 
the bark through tbe port buw, onto ligliters. A large tier of planks was 
piled up along the port side of tbe yessel as tbey had been loaded, and were 
held iu position by cleats of wood which had been driven in between tbe 
planks and the beams of the vessel. The mate of the vessel was superïn* 
tëiiding the removal, and while libelant was busily engaged in counting bis 
planks, the mate, withuut a word of warning, knocked away one of the cleats 
which so beld up the said tier of planks, and in conséquence of the loss of 
tbis support, the tier ot planks fell down and buried the libelant under their 
weight, in conséquence of which bis leftleg was broken and other serious in- 
jury sustained, • • * withoutany négligence on bis part wbatever." 

The answer dénies the imputed négligence and ail liability for the in- 
jury. Tbe mate was superiutending and assisting; and severàl other 
were engaged in the work of removing the lumber, as the libelant wfls. 
He alone, however, was injured. The master was on board. The testi- 
mony of the libelant, upon which alone his caserests, is contradicted by 
that produced by the respondent. A careful examination has satisfied 
me that the charge of négligence ia net sustained. What the mate 
did was proper and usual under the circumstances. It was necessary to 
remove tbe cleats and it was customary to do it as he did. The testi- 
mony seems to leare no room for doubt that he gave ample and répeated 
warning that he was about to do it, which the other workmen heard and 
obeyed. The mate was justified in believing the libelant would also 
heed it. Why he did not is explained by bis statement immediately 

'Beported by Mark Wilks Collet, Esq., of the Phlladelphia bar. 
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after the occurrence; he thought himself safe where he was. The testï- 
mony justifies a conclusion that his, injury resulted entirely from his own 
■want of care, It is unnecessary therefore to consider the légal question 
raised — that the vessel was not responsible for the mate's négligence, if 
he was négligent. The libel must he dismissed. 



The Capb Horn Pigeon. 
Da Crovz et al. v. Thb Cape Hobn Pigeos. 
(Dittrlot Covrt, N. D.Cal{fornia. Januàry 37, 1888.) 

L Bbamus— Rhmotibbation op WhauiB!»— iSbttlbmbnt. 

On a question whether the ralqatibn of wbalebone, whlch f ormed the basis of a 

aettlement between certain whalers and ttaeir men, was fair and reasonable, it ap- 

I>earing that there was no maiîkettherefor in San Francisco, where the aettlement 

' was made, the value must be flxed upon the basis of the selling price in New York, 

wlth proper déductions for the expense of seuding it there and preparing it for sale. 

B, BJlkk. 

The settlement complained of was made at $1.39 per pound for the men, and it 
appeared that, in order to pay this amount without loss, the owners must realize 
tl.TTper pound in NewTork. The highest offer they had received was $1.50, whioh 
they refused, and they had then offered to sell at $3, which was not accepted. Bev- 
eralship-owners and agents ôf expérience in the business testified that the settle- 
ment was a fair one, and it was «ihovirn that many of the same men had engaged fer 
the following season at $1.25 per potind if the catch exceeded 800 whales, and $1.50 
per pound if it was less than that number. The catch for the season in question 
was 845 whales. He2â, that the settlement should not be disturbed. 

In Admiralty. Libel by J. Al Dà Crouz and others agaînst the whaling 
bark Cape Horn pigeon. 

Danid T. SvUivan &nA F. Van Nprrnan, foT li]îelwa^^ 
MitUm Andros and ChJaa, Fage, for respondents. 

HoïTMAN, District Judgé. This is one of ihe'seWàl libels filed by 
the crewç, of the whaling fleej; which arrived at this port at the close 
of last year's whaling season, to procure a revision by the court of the 
Bettlements made or offered tp ttie men. It \vas stipulated by the advo- 
cateS; representiijg ail the vessels libeled and ail the libelants that the tes- 
timony should be confined to thè iiiquiry, whether the valuation of the 
cil and bone, which formed the hasis on which the men's accounts were 
made up and adjusted, was fair and reasonable, and, if not, the court 
should détermine on what valuation the accounts should be restated. 
The testimony was quite voluminous. I havè veiy carefully perused it. 
The conclusions I hâve reached are in accordance with the impressions 
I received from hearing it orally delivered. 

1. With regard to the oil, I think it is conclusively shown that the, 
price at which it was valued was fair, if not libéral. 

2. As to the bone, it seemS that there is no market for the bone in 
this city. The valuation on which the accounts must be adjusted is the 
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market price in New York, less the freight, shrinkage, insurance, aniî 
other charges and expansés incident to placing the bone on that naarket. 
The losses on a ton of bone shipped at this port, as taken from the ship 
and put oh Ihe market at New York, appear to be as follows: 

Shrinkage between San Francisco and New Bedford, 10 per cent., 200 Ibsl 
Shrinkage by cleaning at New Bedford, 6 per cent., - - -100 Ibs. 

Separating cuHings under 4J feet, 10 per cent., - - - 200 Ibs; 

500 Ibs, 

There will thus arrive at New York, of good cnlled bone, 1,500 Ibs., 
and also of cullings, 200 Ibs. The charges and expansés incurred par tori 
in placing this quantity of selected bone and cullings on the New York 
market, and efifëcting a sale of it, are shown to be as follows : 

Cartage from ship to railroad, ..... 

Preight to New Bedford at 2J cents per Ib., 

Insurance at IJ per cent, on a valuation of $1.25 per Ib., or $2,500 

per ton, - - - - - 

Cartage to warehouse at New Bedford, ... 

Cleanmg and culling 1,800 Ibs, of bone (the quantity arriving after 

deducting shrinkage) at 2J cents per Ib., ... 

Cartage at New Bedtord for New York, ... 

Freight tb New York on 1,700 Ibs. at J cent per Ib., 
Insurance to New York at l-lO of 1 per cent, on valuation of 

$1,25 per Ib., 

Cartage in New York, » - • - ' - 

Brokerage in New York, (say) - - 

Interest 60 days at 6 per cent, per annum on valuation of $1.25 

per Ib., - -- 

Thèse charges aggregate . . - . . 

Adding $1.25 per lb„ the valuation at San Francisco, 

We hâve thus total cost of bone, if sold in New York within 60 
days after arrivai at San Francisco, without including ware. 
house charges at New Bedford or New York, - - - 

We hâve seen that from one ton of boné shipped from San Francisco 
there will be put on the market at New York, cuUed and selected bone, 
1 ,500 Ibs. ; cullings, 200 Ibs. The bone on arriving at New York is therte 
charged with cost and expansés amounting to $2,714.25. The 200 Ibà'. 
of cullings, it is testified, are of little value, perhaps 25 cents per Ib., 
equal to $50. To enable the owners to settle with the men at $1.25 per 
Ib., without loss, the 1,600 Ibs. of selected bone must be sold at New 
York, within 60 days, at $1.77 per Ib. The best offer received by thô 
owners, for any considérable quantity of bone, was $1.50 per Ib. for 100,- 
000 Ibs. This was declined. But they offered to sell at $2 per Ib. Thià 
offer was also declined. The bone was to be cuiled and selected bdde', 
delivered free of charges in New York. 

Seyeral of the ship-ownèrs and agents bave testified in court." They 
are men of great expérience in the business, and some of them of Uhusnàl 
intelligence. They afBrm very positively, and with apparent candor, that 
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the t'asis of settlement adopted by them was, in theîr opinion, just and 
falirtQithe men; and tl^t^ir. opinions dérive much support from the fact 
that the crews of a large; part of the whalers hâve reshipped for the next 
season on an agreed basigjof settlement of $1.25 per Ib. for bone if the 
catch amounts to 200 whalfis or ove'r, and $1,50 if the catch is less than 
200 whales. Twenty cents is to be allowed for oil, without référence to 
catch. The number of whalps taken during the last season was 345 . The 
men hâve been settled with on the same basis as that mutually agreed 
for next year, if the catch is over 200 whales. 

I find no reason for disturbing. the settlement made, on the ground 
that the men hâve not been fairly dealt by. 



The Sabah Cdllen. 
Knickebbockeb Sïeam Towagb Co. V. The Sabah CulI/EN. 

{Circuit Court of AppecUs, Second Circuit. November 7, 189L) 

Mabitimb Libn— Towaob— Ckedit ot Thirù Pbrbon. 

Libelant rendered towage service to a vesael witbout express em 



master, or agreemént to pay. Libelant was afterwards informed tbat the R. loe 
Company was to pay for the towage, and thereafter, tor the above aod subséquent 
towage services, rendered biUs to sucb icë compauy, which were paid in part. No 
notice was given to the vesèël owner that the ship was expeoted to pay for the tow- 
age untU tbe failure of the loe Company, six months after the first voyage. Held, 
that the service was not rendered on the crédit ot tha vessel, but on the crédit ot 
the cbarterer. 45 Fed. Rep. 611, afflrmed. 

Âppeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel for towage by the Knickerbocker Steam Towage 
Company against the schooner Sarah Cullen. A decree dismissing the 
libel was affîrmed by tbe circuit court, and libelant appeals. Affirmed. 

It appeared that the schooner was at the time under charter to the 
Elnickerbocker Ice Company, which had agreed to pay for ail towages 
in the Kennebec river. Previous to the rendering of the towage sued 
for, the libelant had rendered other towage services to the schooner, the 
bills for which had been paid by the Ridgewood Ice Company. No no- 
tice was given the master or owners of the vessel that they were expected 
to pay thèse towage bills until after the failure of the Ridgewood Ice 
Company, and the claimants contended that the services were not ren- 
dered on the crédit of the vessel, but at the request and on the crédit of 
the ice company. The district court found that the services were not 
rendered on the crédit of the vessel, and dismissed the libel, (45 Fed. 
Rep. 511;) and, on appeal, &pro forma affirmance was rendered by the 
circuit court, whence libelant appealed to this court. 

Wing, Shoudy & Putnam, for appellant. 
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Owen, Gray & Sturges, for appellee. 

Before Wallace and Lacombe, Circuit Judges. 

Per CnBiAM. We are satisfied that the towage service, for the recov- 
ery of which this libel is filed, was not rendered on the crédit of the 
schooner or her ownera, but both her maateirand the libelant understood 
that the towage was to be collected of the Eidgewood Ice Company, the 
oharterer of the vessel. The decree of the circuit court is affirmed, with 
costs of this court, and the cause remanded to that court, with directions 
to render a decree accordingly. 



The Coe P. Youno. 

Ibons «t ai. t>. The Coe F. Youko.' 

(drcutt Court of AppeaU, Second Circuit, November 14, 1891.) 

L CoixisiQN— Stkau and Bail— Lookout. 

A Balltng vessel is entitled to assame that a steam-Tessel, approaching her, is be- 
ing navigated with a proper lookout, and with reasooable attention to the obliga- 
tions laid upon her. 

8. Samb— DuTT 07 Sail-Vbssei/— Bbatiko Oot Tack. 

A saiUng vessel, beating in the vlclnity of a steam-vessel, ts not obliged to mn 
ont her taoks, provided her going about is not calculated to misleaâ or embarrass 
the steam-vessel. 

8. Samb— Stateuent or Casb. 

A tng was going up about the mldâle of the North river on a clear moming, and 
was gradually overtaking a sloop, which was beating up the stream. The tug had 
no lookout, other than her master at the wheel. The sloop went from one tack to 
auother, wben about 1,000 feet from shore, and the tug soon after struck and sank 
her. Tue tug claimed that the change of course was the cause of the collision. 
The court found that the tug had ample time to hâve avoided the sloop after her 

foing about, and accordingly Tield, that the tug was solely in f ault for keeping a 
ef ective lookout 

Âppeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel agaînst the steam-tug Coe F. Young for dam- 
age by a collision with the sloop Mary; by the owners of the vessel, for 
Its loss; the master, for personal injuries; and a deck-hand, for the loss 
of Personal çfiFects. A decree for libelants was affirmed by the circuit 
court, and respondent appeals. Affirmed. 

On the moming of April 19, 1890, the steam-tug Coe F. Young 
left the foot of Fulton street, New York, bound for Yonkers. The 
moming was clear, the tUg had no tow, and went ont about one-third 
of the distance across the river, and then took a straight up-river 
course, going at full speed. She had no stationed lookout forward, 
other than her master in the pilot-house. When somewhere in the 

>Bep<Med by Edward Q. Benedict, Esq., of the New York bar. 
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neighborhood of Twenty-Third street, lier inaster discoveréd ahead of him 
the small fishing sloop Mary ^which was beating up the river, heading 
somewhat on the New York shore, and which was then to the eastward 
ofthe course of the tug. Thelattèr kept oh with unabated speed, con- 
titiûallyovertaking the sloop. When about ofE" Twenty-Sixth orTwenty- 
Seventfa Street, and whilè still 1,000 feet from the New York shore, the 
sloôpwent about on her tack towards New Jersey. Shortly afterwards 
the tug struck the sloop, cutting oÉf her stem, causing her to become 
a total wreek, and inflicting personal injuries on her master, who was at 
the helm. The owner of the sloop brought suit for the loss of the vessel, 
the master for his personal injuries, and a deck-hand for the loss of bis 
effects, ail of which suits were Consolidated on motion. The district court 
held the tug solely in fault, (45 Fed. Rep. 505,) and on appeal apro 
forma afBrmance was given by the circuit court, whence an appeal was 
taken to this court. 

Benedkt & Benedîct, for appellants. 

The absence of a fetationed Jookout on the. tug is iniroatêrial, unless the col- 
lision was caused by such absence of lookout. The Farragut, 10 Wall. 334; 
The Fanfiifii 11 Wall. 238; The Atlas, 10 Blatçhf. 459, 464; The Gen. Franz 
tiiyel, 6 Ben. 550; The Margaret, 3 Ped. Rep. SIO; TheBwskeye, 9 Fed. Rep. 
666; The George Murray, 22 Fed. Rep. 117, 122; Law v. Baker, 26 Fed. 
Repi 164. The sailing vessel was boiind to beat ont her tack, and her going 
aboùt a» she did was the sole cause of the collision. The Potomao, 8 Wall. 
590; The Adriatic, 107 U. S. 512, 2 Sup. Ct. Rep. 355; The City o/New York. 
l,Qli,a..75; TAe A. W. Thompson, 39 Fed. Rep. 115; The W. C. Redfleld, 4 
Ben. 227; The Illinois, 103 U. S. 298. Tbe sloop's change of course mialed 
and embarrassed the tug. 

• ifj/ktnd (fc ^forisHe, for appellees. 

i; ; The collision was caused by the fàilure of the tug to keep a lookout. 

' Before Wallace and Lacombb,, Circuit Judges. 

Per Cueiam. The sloop was entitled to assume that the tug was nav- 
igating with a proper lookout, and with reasonable attention to the obli- 
gations laid ïipon her as an overtaki'ng steatn-vessél. If, under that as- 
sumption, the sloop's maneuver was not calculated to mislead or embar- 
rass thetug, it is immàterial whether or nôt she ran out her port tack. 
Thetestimony shows dearly, and in fact it was conceded on the argu- 
meùtjithaÊshe had gone about and filled upon the starboard tack be- 
fore the cbllision. The disputed question is whether there was abundant 
time and space to enable the tug, seeing her maneuver, to keep out of 
the wày.' The collision happened about opposite Twenty-Seventh or 
Twenty-Eighth street. Such is the testimony of the disinterested wit- 
hessés oalled by the claimant, who saw it from the foot of Twenty-Ninth 
street. Vaijation in their estimâtes of the précise distance is to be ex- 
liected; bat it was certainly below, not above, their own position. They 
testify that the sloop went about very shortly before, (though one of 
them fixes the time as three or four minutes,) and therefore a little fur- 
ther down the river* The witness S?,nds, who was standing on the pier 
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at the foot of Twenty-Fifth street, says that she went about ofif Twenty- 
Fourth street, and that the collision took place off Twenty-Sixth or 
Twenty-Sevet>th street. Any estimate of his as to distances awaj' from 
bim, in the same direction, is as fallible as such estimâtes usually are; 
but it seems hardly possible he could be mistaken in the statement that 
one of the places he indicates is above, and the other below. his own 
point of observation. It seems a fair conclusion from the évidence that 
the sloop had sailed on her tiew tack, at least as far as from Twenty»' 
Fourth to Twenty-Sixth Street, which gave the tug ample time to con- 
form her own navigation to the change of the sloop's course, if she had 
seen the latter corne about, as she should bave done. The decree of 
the court below is affirmed, with interest and the costs of the appeal 
to be paid by the appellant, and the cause remanded for further pro- 
ceedings td be there taken in pursuancè of this opinion. 



The Bolivia. ' 

'■'-,''•' i 

Adams a al. V. The Bolwia. 

.ri' 

(Circutt C&urt cif AppeaU, Second Ci/rculU December 14, 1891,> 

1. Collision— Foo Sionalb bt Sailino Vessel— Meohanicai, Foo-Horh. 

By a collision, durlng a fog, between a steam-sbip and a gchooner, the latter i»- 
ceived injuries from whicb sbe sank. Tbe scbobner bàd no inecbanicai f og-horn, . 
and, thoiigh the born wbicb sbe bad was sounded, it was not heard by tboâe'in 
cbarge of tbe steam-sbip. Held, tbat tbe failure of tbe schooner to bave and use 
an efficient fog-born, to be sounded by mecbanical means, as required bjr statuté, 
was at least a contributing cause of tb'e coUisioD. ■' /> 

2. SiME — Reduciko Katb of Speed of Steâm-Shif. 

A steam-sbip, failing to reduce her speed, wben going tbrottgb a fog in one of tbe 
main Unes of océan travel between New York and Europe, to such a rate as will 
admit of her being brought to a stand-still within tbe distance at which, in tbe con- 
dition of tbe fog, she can discover anotber vessel, is guilty of a fault rendering her 
responsible for damages in case of a collision wbicb migbt bave been avoidëd if beï 
speed bad been less. 

8. Same— Mutual Faolt— Division of Oaicaoes. 

Wbere the loss of a schooner by collision witb a steamsbip in a fog is caused by 
an improper rate of speed on tbe part of tbe steam-sbip, and the want of a proper 
fog-born on tbe part of tbe schooner, the damages must be divided. 

48 Fed. Rep. 173, reversed. 

Appeal from the Circuit Court of the United States for the Ikstera 
District of New York. 

In Admiralty. Libel by Robert B. Adams and another against the 
steam-sbip Bolivia for the loss of a schooner by collision with the steam- 
sbip. The libel was dismissed. I jbelants appeal. Reversed. 

Edward L. (hven, for appellants. 

Harrmgton Pvinam, for appellee. 

Before Wallace and Lacombe, Circuit Judges. 
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■WaI;L*gb, Circuit Judge. This is alibelby the ovvnersofthe sçhooner 
Eval. Smith toreeover for the loss of the vessel, her cargo and freight, and 
the pra:8onal effects of her pfficers and crew, in a collision with the steam- 
ship Bolivia. : The libel wa^ dismissed by thedistriqt court. The libelants 
haye appealed. The collision took place about 20 miles off Fire island, 
June37, 1889, about 11;40 a. m. The;Schooner,at the timeof the col- 
lision.'.was bound from; Richmond, Me-^to Philadelphia, laden with a 
cargo dfijçe. The Bolivia waa proceeding from Mediterranean ports to New 
York.; She was ap iron steam-ship, built.for carrying passengers and 
freight, ai}d was about 400 feet long. Thç weather was Very foggy. The 
wind was light, and fromithe south-weet. The sçhooner was close hauled 
on the starboard tack, on a^ course S. by E^^ and making about 2 or S knots 
an houff 1 iTbe, steam-ship was on a course W. by N, , ^nd under a speed 
of about 7 or 8 knots art hour. The fogiSet in about half an hour before 
the collision. The steam-ship had been niaking about 11 knots an hour 
before the fog set in, and then her speed was reduced to that which she 
was maintaining at the timeof the collision. The lookouts were doubled, 
the passengers forward were sent ait, and the engineers were doubled on 
the watch below, and ordered to stand by the engines. When going at 
a speed of 11 knots she would run aboiit^^ lengths of herself before stop- 
ping, when the order to stop and reverse was executed as promptly as 
possible; and going betjireen:? and 8 kno!ts she would run about 3 lengths. 
The sçhooner did not bave any mechanical fog-hom. After the fog set 
in, herfog'h^rD was blownat proper interyals, forwarii. Her men heard 
the fog signais of the steamer several times before the steamer was visible, 
and on eachoGcasion the sehooner's hora was immediately sounded in the 
direction of the 3teamçj, The fog-horn pf the sçhooner was not an effi- 
cient one. If it had bëèni under the conditions of the wind, it would, in 
ail probability , hftve beéii heard by sème of those in charge of the steamer. 
Àa it was, none of them heard it. They discovered the sçhooner as soon 
as she was visible in the condition of the fog, and she was then 300 or 
;400 fèet awày. The schijoner saw the steamer wheu she was twice that 
distance away, probably because the fog was denser on the deck of the 
steamer thaû iï Was lower down on the sehooner's deçk. As soon as the 
sçhooner was discovered by the steam-ship she ported, to go under the 
sehooner's stem, and reversad her ëngines; bat, although she nearly 
;<^ep.Féd thç,âchip01ie,r, shé vyàa unable to aVoid her, and struck her on the 
port side, abaft of her main rigging, outting her down to the water's edge, 
and the sçhooner shortly thereafter sunk. 

The sçhooner was plainly in fault for not complying with the statute, 
:which, since 1885, bas Kiqûiredsailingvessels to be provided with an 
efficient fog-hom, to be sounded by mechanical nieafls. Act March 3, 
•1885, (23.St. p. 438^0. 354, art. 12i) By presiimption of law, as she 
was at the timeof the collision in violation of a statutory rule, intended 
to prevent-collision, her jfault was ât least a contributory cause of the 
disaster. Under the circumstances ofthè présent case, it seems more 
than probable that, if she had been provided with and had prpperly used 
such a fog-horn as therdtatuté prëâcribes, thé steam-ship li^ould have 
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been notified of herproximity, and could hâve reduced her speed to the 
lowest rate consistent with her ability to control herself efficiently in a 
moment of péril. 

The steam-ship must also be held in fault because she was not going 
at a moderate speed in the fog, under the spécial circumstances and con- 
ditions of the case. Act March 3, 1885, (23 St. p. 438, c. 354, art. 
13.) She bas given no évidence to show what speed she was required 
to maintain in order to keep steerage-way, and none to show that at a 
lower rate of speed than at 7 or 8 knots she would not bave been un- 
der efficient control, and able to govem her own movements promptly 
and effectually. Under the existing state of the fog, and exercising the 
best vigilance, she could not discover another vessel more than 300 or 
400 feet away, yet maintained such a speed that, after reversing, her 
headway through the water could not be stopped within three times that 
distance. The locality was one frequented by numerous vessels in the 
coasting trade, and lay in one of the paths of the océan traffic between 
Europe and the principal commercial port of this country. The steam- 
ship had but jnst passed a sister steam-ship of her own Kne, bound in 
an opposite direction; and the schooner had seen or beard several ves- 
sels during the previous half hour of the fog. Under such circumstances, 
it is not enough that the steam-ship moderated her speed; she should 
bave reduced it to that moderate speed which was safe and prudent, in 
view ttf âll the circumstances and conditions of the case. The rule is 
firmly established in this country, and also in England, that the speed 
of a steam-ship is not moderate, at least in localities where there is a 
likelihood ôf meeting other vessels, if it is such that she cannot reverse 
her éngines and be brought to a stand-still within the distance at whicb, 
in the condition of the fog, she can discover another vessel. The Colo- 
rado, 91 U. S. 692; The Nacoochee, 137 U. S. 330, Il Sup. Ct. Rep. 122; 
The Muropa, 2 Eng. Law & Eq. 557; The Batavier, 9 Moore, P. C. 286. 

We cannot agrée with the opinion of the learned district judge that the 
fault of the steam-ship was not contributory to the collision. The burden 
is upoïl her to show that it was not, and from the nature of the case 
this cannot be donc. If she had been going slower, she would not hâve 
reacbed the place of the collision when the schooner was there. If, going 
at the speed she was, and seeing the schooner as she did, she was able 
to almost clear the schooner, it is quite obvions that going at a less speed, 
under equally efficient control, she would probably hâve been able to 
avoid the schooner wholly. The facts are very similar to those in The 
Pennsylvania, 19 Wall. 125, where the collision occurred in a fog about 
200 milœ from Sandy Hook, between a bark, going very slowly and 
ringing a bell as a fog signal, and a steamer, going at the rate of 7 knots. 
The court divided the damages, holding both vessels in fault; thesteamer, 
because not maintaining moderate speed, and the biirk for not using a 
fog-hom. The court in that case applied the rule that it is to be pre- 
sumed against a vessel which, at the time of a collision, is in violation 
of a statutory rule intended to prevent collisions, that her fault was at 
leaat a contributory cause of thé disaster, and that the burden rests upon 
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her of showing liot merely that her fault might not hâve been one of the 
causes, or that it probably was not, but that it could not hâve been. 

We regret to hâve to apply the strict rule of the authorities in respect 
to moderate speed in a fog against the steam-ship in favor of a vessel 
that neglected to provide herself with any adéquate means to enable the 
steara^shîp to discover and avoid her, or for her own protection, or that 
of othervessela, in a fog; but we must conform to the law as it bas been 
enacted and construed. The case is one for a division of the loss. 

The decree below is reversed, and the cause remanded, with instruc- 
tions to ascertain the damages, and render a decree for the libelants, 
dividing the damages, and for half the costs of the district court and the 
Costa bf this court. 



" Tnlt Stàte op CALffioÉNiA, (A. M. Simpson et d., Libelants.) 

The foBTLAND, (Pacific Coast S. S. Co., Libelants.) 

■ (Circuit Court ctf Appeals, Nlnth Circuit. January 19, 1893.) 

It CotMsioNn-DuTT oï Stbamee OS Mebting SAI1>VbS8EL. 

, , On the morning of ,April 7, 1886, the steam-sliip State of Callfornia was bound for 
' San Francisco, and, when â short distance outside the heads, sighted thé barkentine 
!: Portlanfl, twO points ofl her starboard bow, and near two miles distant, bound for 
. the same place. No lights were observed on the barkentine, and the inaster of the 
' Bteamer, supposing that the courses of the two vessels were neârly parallel, nei- 
■ ^ tiierr^Tersed his angine nor slackened his speed, but steamëd on his course at the 
rate of 18 knots an hour. The night was dark, but clear, and the courses of the 
' vessels' were, in f act, nearly at a right angle. The barkentine was on the star-, 
boaid t^ck,. sailing close-hauled upon the wlnd, and continued her course until the' 
steamer was within 800 yards of her, and apparently about to strike her amid- 
! ships, When she was luSed into the wind, thus slackening her speed, and turning 
her Kowto Btarboard and aWay from the steamer. The latter, without changing 
her coijrse or abating her speed, undertook to steam across the bows of the barken- 
tine, when they collidéd, tne bow of the barkentine coming in contact with the 
.; steamer ; jàst abaft her beam, and both were seriously injured. The lights were 
burningon the barkentine, but the proof was not satisfaotory that they were sufd- 
' oient, and such as required by law. Méld, that the steamer was in fault, on sight- 
' Ing the sail, in not reversing her engines, or slackening her speed, until the course 
of the Jbarkeutlne could be certainly aseertalned, and then it was her duty to keep 
ontoftbeway; and therefore the damage occasloned bythe collision oughtto be 
divided. 
2. Flare-Up, When IShown bt Sail-Vessel. 

Section 4834 of the Kevised Statutes, requiring a sail-vessel to show a torch on 
the quarter on which a steam-vessel is approaching her, is superseded by arti- 
cle 11 of the "International Kegulations, " so far as the high seas and the coast wa- 
ters are oôncerned. 

& PiNDINOS OF FaCT BT THB ClKOOlT COURT. 

i: The law limiting the suprême court, on an appeal in admiralty, to a review of the 
findlngs of the circuit court, on questions of law merely, does not apply to this 
court. 
{^yllMbusby the Court.) 

Appeal from the District Court of the United States for tKe Northern 
District of Callfornia. 

. In Admiralty. Cross-libels between A. M. Simpson and others, own- 
ers of the barkentine Portland, and the Pacific Coast Steam-Ship Gom- 
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pany, owners of the steam-ship State of Califomîa, for damages fora 
collision. The owners of the barkentiné Portland appeal from a decree 
of the circuit court affirming a decree dismissing their libel, and award- 
ing damages on the libel of the owners of the State of California. Re- 
versed. 

Mr. E. W. McGraw, for the Portland. 

Mr. George B. MerriU, for the State of California. 

Before Dbady, Hanfoed, and Hawley, District Judgea. 

Deady, District Judge, delivered the opinion of the court. 

About 4 o'clock on the morning of April 7, 1886, a collision occurred 
between the steam-ship State of California and the barkentiné Portland, 
a short distance outside thé héads of the San Francisco bay. 
i The night was dark and clear, and the lights on Point Bonita, Point 
Reyes, and Fort Point were plainly ^^Bible. 

Both vessels were bound in, and each was aware of her position. The 
wind; was north-easterly.i The course of the baitentine was about N. 
by W., and she was close-hauled on her starboard tack. The cOurse 
of the steamer was âbout E. by N. From this it will be seen that 
the vessels were approaéhing each other at nearly a right angle. Thé 
steanièr, while attempting to Cross the bows of the barkentiné, collided 
"with hèr abaft her beam, oh the starboard side. The barkentiné was 
eut doWil from the bowsprit, below the water. In a few minutes after 
she was struck the vessel was water-logged, but, being loaded with lum- 
bér, she fcept afloat, and was towed in. 

The steamer had a hole stove in her side 8 or 10 feet in diameter, but 
by shiiting the passengers and cargo, which consisted largely of wheat 
and flour, to port, she managed to get to her dock without injury 
theretô. 

On July 26, 1886, A. M. Simpson and others, the owners of the 
barkentiné, libeled the steamer on account of said collision; and on Sep- 
tember 13, 1886, the owner of the steamer, the Pacific Gôast Steam- 
Ship Company, libeled the barkentiné for the same cause. On Decem- 
ber 3, 1889, the libel in case of the steamer was dismissed, and the 
«laimant had a decree for costs, and in the case of the barkentiné the 
libelant had a decree for the damage suffered by the collision, and re- 
ferring the case to a commissioner to find the amount thereof. On 
March 31, 1891, the commissioner reported the damage to thé steamer 
àt $8,880.30, and on July 28, 1891, the libelant had a decree for said 
damages, and for demurrage 83,076.05, with interest thereon, amount- 
ing in ail to the sum of $15,165.65, with costs. 

On December 11, 1889, the libelant appealed from the decree of the 
district court (46 Fed. Rep. 877) dismissing the libel in the Case of the 
steamer, and on July 20, 1891, the circuit court affirmed said decree, 
and dismissed the libel. The materiâl findings of the circuit court are 
tô the efifect that the lights on the steamer were in good condition, and 
wei;e seen by the men on the barkentiné half an hour before the collis- 
ion j that the red Iigh+ of the latter was not displayed, or was burning 
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dimiy; ttiat thaiSail pf the PorÛandjwas séen by the master and lookout 
of the stew^r4 or 5 minutes befoie the collision, while she was about 
a mile and a; half distant, and "the absence of the red light led the mas- 
ter of the steamer to believe that the two vessels were sailing on nearly 
the same course, and therefore he did not reverse his engine, or slacken 
speed;" that the steamer was runningat the rate of 18 knots an hour, 
was 315 feet in length, and could bave been stopped in 6 times her 
length; that if, op first sighting thâ ;PortIand, the engines of the Cali- 
fornia had been reversed, the collision would not bave occurred, but she 
neither revOTged her engines, slackened her speed, nor changed her 
course; tbat the Portland had a torch on board, but did not exhibit it, 
nor was it satisfactorily shpwn tbat the: lights of the Portland were such 
as were requifiçd by the United Status Statntes; and that, about 6 min- 
utes before thp collision, the Portland was, by order of the mate, luffed 
into the wind, "thereby arresting her headway, and tbrowing her more 
into the trapk of the steamer;" and concluded that the collision resulted 
from the neglect of the Portland to show a proper and sufficient red 

TJpon thèse findings the steamer must be held Jn serions fault, in not 
reyersing her engines or slackening her speed when the lookout reported 
^'as^il on the starboard bow." The master had no right to suppose 
tbat the vessel was on the saine course with the steamer, and therefore 
tbere was DO danger of collision. Seeing no light at ail, he had no right 
tp indulge. in any supposition. It was bis duty to stop at once, or 
slacken his speed, so as to simply hold , bis way until the course of the 
barkentine was ascertained. 

!Phe Hermanti, 4 Blatchf. 441; Steam-SUp Cb. v. Caldenmod, 19 Hovr. 
245; Louisiana v. /^îs/ter, 21.How. 5; The Illinois, 5 Blatchf. 258; Ping- 
On V. Blethm, 11 Fed. Rep. 607; The Ancm, 8 Sawy. 334, 17 Fed. Rep. 
742., . 

, The International Régulations are aJso décisive of the question. Ar- 
ticles 17 and 18 are as follQWs: 

"Art. 17. If two ships, one of which is a sailing ship and the other a 
s^eaiTi-sliip, are pruceeding in such direction as tp involve a rislt of collision, 
tlbi^ steam-ship sliall keep ont of the way of tlie sailingship. Art. 18. Every 
sleafn-sliip, when approaclilng another ship sp as to involve risli of collision, 
shall àiacken lier speed, or stop and reverse, if liecèssary. " 23 St. p. 441. 

fhe barkentine was some two points ofif the starboard bow of the 
steamer, and might well be, as she was, sailing on; açourse convergent 
to tb^t of the steamer, in which case the risk of collision was certainly 
involved. 

;flt.,is claimed by the appellant that, on the faets found, there should 
|iaf ^;been a division of the damages on the ground of the manifest fault 
of the; steamer. . 

It isi proper to state hère that we do not çonsider the act of February 
1|8, 1875, (Supp, Rev. St. 135,) which no^kes the finding of facts of the 
circuit court conclusive upon the suprême court, applicable to an appeal 
from a circuit :C0^rt to tbis court. 
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The àct oïganizîrtg this court (section 6) gives it "àppellate jurîsdiction 
to review by appeal" ail cases in admiralty, — to reviëw them by appeal, 
tihqUâlifiédly, in whieh the case is tried de mvù, on the évidence, and 
hot upoïl mère question of law. 

The question is only material in the case of a decree given in a circuit 
court, on appeal from a district coUrt, prior to March 3, 1891, the date 
bfthé àct organizing this court; as sincé that time no appeal is allowed 
frora the district to the'circuit courts. Section 4. Sq the provision in 
sectibti 11 of the aCt concerliing "métbods and Systems of review" ià 
prospective, and does nôlsapply to appëals in admiralty from decrees 
pronounced under the old law. . 

I* Wàs found in the circuit court that the barkentine did not displa^^ 
à'torch-light, as provided iii section 4234 of the Revised Statutes, which 
rëqtiiifeB such light to bèMÉidWn by à saU-vessel on the approftch of a 
steam-vessel, on whatever quartér it tnight b& approaching. But 'this 
sectSôïi is Buperseded, as'to vesseis on the high seas and coast WatërS of 
the United States, by artide il ofthé International Régulations; which 
ïeadBî' ; ;■' ' ■ ■ ' ' ^--^ ' 

• "À ÉiWi) which is befn^'ttVertaken by anbthershall show from her stern to 
Bttcb ]ast>ineiitioned aiiip a 'whiiteligbt, or a flare-up light. ^' ThéAïgtera, 38 
^«d.iBep. 5261 The Sxcelsifâ-i ^'Ped.Bépi 55B. . ^ 

■>-iTb€ barkentine was iâ thétfoftst wateîïi of the Utiîiôd States, and Was 
not being overtaken by the steamer. ' 

The case of the barkentine comes hère direct from the district court, 
on the evideiice, whiçh jnakes a case more favorable for her than the 
findings in the circuit court, 

For instance, the circuit couft found that, 6 minutes before the col- 
iisioh, the barkentine waa lùffed up into ihe wind, whéreby her headWay 
was stopped, and she w^ thrown more into the tra(± of the steamer. 

The mate, Peterson, tegtifiés thatj abouti minutes before tiie collis- 
ion, he gave the order topat the vessel close to the wind. . < 

It is possible he is: mistakèn about the time, and that the' order waa 
givènless than 5 minutes before the collision. It was given when the 
Bteaœirship was about 300 yards distant from the barkentine, and ftppar- 
«ntly about to strike her amid»ships; but the longer before the cJoUisîon 
ihe beltér tfor the case of the barkentine. The putting her more âgainst 
the wind had a tendency:to stop her headway, and probably did reduce 
her speed to 2 or 3 miles an hour. At the moment of the collision her 
sails were aback or fluttering. This slackening of speed gave the steamer 
more time to cross her bows, and reduce the force of the impact, when 
they came together; and so far from the luffing throwing the barkentine 
more into the track of the steamer, the contrary is true. Her bow swung 
to the starboard, — to the right, — and if she had Swung half round in the 
same direction she would hâve been parallel to the steamer, and no col- 
lision would bave occurred. It was the gênerai duty of the barkentine 
to hold her course; but when the mate sawthe steamer was crossing her 
bow, and likely to coUide with the barkentine, it was his right and duty 
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to do whatever seemed most likely to avert or diminish the impendîng 
«alamity. Articles 23, 24, 23 St. p. 442. 

Nçtwithstanding, the steamer forged ahead on her course, at the rate 
of 13 knots an hour, when a slight déviation to port would hâve sent 
her clear of the barkentine, and prevented the collision. 

As to the lights on the barkentine, the weight of the testimony is to 
the effect that they were in place and burning; but the testimony is iiot 
satisfactory as to.their condition or quality. The libelants were prac- 
tically çhallenged, on thç hearing, to bring the red light into court for 
inspection. They failed to do so, and thç reasonable inference is that it 
would hâve been found insufEcieut. 

• The case is. oneof mutual fault, and the damages must be divided, by 
requiring half the différence of the respective losses, if any, to be paid 
by theone sustaiping the lesser loss to the qther. The Oregon, 14 Sawy. 
466, 4,2. Fed. Rep. 78, and 45 Fed. Rep. 62. 

The décision pftbis court is that, in the case of the steaiper State of 
California (A.' M. Simpson and others, Jibejants) the decree of the circuit 
court is reversed, and the cause is remanded to that court for further 
proçeedings in accordance witji this opinion; and in the case of the bark- 
entine (the JPçicifiç Coast Steam-Ship Company, libelants) the decree of 
the district court is reversed, and the cause is remanded to that courte 
with, direction, tqtlismiss the libel, and enter a decree lu favor of the 
claimunts for costs. 



Motion fob a modification of the decbeb. 

(January 25, 1893.) 

Deady, District Judge; The order for a decree is modifîed as followsr 
The decreeûf this court will be that the decrees in th« cases of The 
Poïiiand and The State of Cdlijorma are both reversed, and that they both 
be remanded to the district court, and there Consolidated and tried as 
one case, upon the question of the amount of damage sustained by the 
Portland and State of California, respectively, by reason of the collision; 
and that, if either is shown to hâve sustained more damage than the 
other, the lesser sum, with the costs of libel ant in such case, shall be 
deducted from the greater sum, with costs, and the party sustaining the 
greater loss shall hâve & decree for the one- half of the remainder. 
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Rycroft V. Geeen. 
(Oirciitt Court, S. D. New York. Pebrnary 6, 1893.) 

RsMcfYAL oF Causes— Extension oï Timb to Answeb. 

In View of the Code rules and practice of the courts of New York, an extension 
of time to answer by order of court extends the time for removal. 

At Law. Motion to remand. 
Henry Thompson, for the motion. 
George, W. Wicker^m, opposed. 

Lacomi^e, Circuit Judge. It le the law and practîce of thîs drcnit 
that an extension of time to answer by order of court, whether made on 
stipulation or not, extenda the time for removal. This was settled prac- 
tice hère before the décisions in other circuits, which are referred to on 
the arguinent, and, in view of what an "extension of time to answer" is 
undei" the Code rules and practice of the courts pf this state, seems con- 
formable aJilie to the letteir and the spirit of the removal act 



Interstate Cîommebce Commission v. Lehigh VAl. R. Ço.* 

(Circuit Court, JE. D. Pennsyloania. January 15, 1892.) 

t. Intsbstatb Cohmbbcb Commission— Findiks of Faots. 

' Thé âaâing of facts in a report bytbe Interstate commerce commission bas no 
gréater welgbt where the commission itself proceeds by pétition under section 
Its, 24 St at Large, p. 88i, to enforce obédience to its orders, than where an in- 
dÏTidual iaggrieved so proceeds, and is not conclusive évidence of sucb facts. Ken- 
tuûky, etc., BridaeCo. v. Lnuisvllle, etc., B. Co., 3T Ped. Rep. 567, followed. 

3. BAME— DiSOBEDIENOB OF OuBBES — INJUI^CTION. 

Apreliminary injunction torestrainaoarrier from disobeying an order of the 
Interstate commerce commission will nOt be granted in proceedings under section 
16, 3é St. at Large, p. 884, as amended, when the answer dénies the facts on which 
the order was based. 

In Equity. Motion for preliminary injunction. Pétition by the in- 
terstate commerce commission to restrain the Lehigh Valley Railroad 
Company from exacting an alleged excessive rate for transport! ng coal 
from the mines to Elizabethport. Upon complaint by Coxe Bros., 
miners and shippers of anthracite coal, the Interstate commerce commis- 
sion had made an order, after hearing both parties, establishing ratés for 
the earriage of coal from the mines to Elizabethport, lowér than the 
rates prévionsly charged, and declaring the latter excessive. The Le- 
high Valley Company continued to charge its old rates, and this péti- 
tion was filed to enforce obédience to the order. Motion dëhied, with- 
out préjudice to complainant to file réplication, and procecd to proofs. 

^Reportedby Mark Wilks Collet, £sq..^ of the Fhilàdelphia bar. :^ 
v.49F.no.3— 12 
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Simon Stem, John R. Read, and S. P. Wolverton, for complainant. 

The case of Kentuchy, etc,\ Bridge Go.-w. Louisville, etc., R. Co., 37 Fed. 
Rep. 567, was decided under the misapprehension that judicial power 
could not be^btèd wheiiitbose appointèd to exercise 1t were ijot ap- 
pointed during good behayior. Such grants hâve been declared consti- 
tutional in Insurance Co. y,''Ùiinter, 1 Pet. 615; McAUisiery. U. S., 141 
U. S. 174, 11 Sup. et. Bep. 949. When a disciplinary body, created 
by statute, cornes to a conclusion, the courts, in enforcing its conclusion, 
will only inquire whether the party bas had a fair trial, and the rules 
governing the body bave been complied with, and will not try the ques- 
tion over again. Loubat v. Le Roy j 40 Hun, 546; PeopU v. Gonmis- 
mnera, 93 N. Y. 97. The décision of a spécial tribunal, having author- 
ïty to déciUè*fcéi:taiin mattëïs in the courèe of its duties, is final. John- 
sonv. 2bw)%; f8 Wall. 72; Mhrqimv. PriaUe, lÔi U; S. 47?. 

JohiiO.Jàhnson, for res^ôiidents. 

AcHïSoN,' Gitcàit Judgé. ' Upon the cofeplaînt of Coxd' Bros. & Co. 
àgàinst the ïiéhîgh Valley Railroad Company made td the int^ïstate 
commerce cd&iiiîssion, pyrsliant to the act 6f congrès^ *ehtitlèd"Àn act 
to regulate commerce," approved February 4, 1887, (24 St. at Large, p. 
379,) and the amendatory acts of March 2, 1889, and February 10, 
1891, (26 St. at Large, p. 856; 26 St. at Large, p. 743,) the said com- 
mission found and decided that the rates established by the said railroad 
compkn^, âhd'ià'forceroKir.and upcnrits Unes of râiiroad for the trans- 
portation of anthracite coal from the Lehigh anthracite coal région, in 
the State ofFennsylvanlaV to Perth Aûiboy, in the state o¥ New Jersey, 
were unreasonable and unjust; and the commission fixed a scale of 
maximumratesoffreîght for such transportatîon, and issued an order 
requiring the said railroad Company to cease and desist, from and after 
ia certain sp^cîfied date, Irommakipg any charge in exqes? of the rates 
so determin'ed upoH by the co'mtnisfeiMi. The railroad company having 
neglected and refused tp, çomply with this order, the Interstate com- 
merce commission, proceeding under the sixteenth section of the law 
aà àmëndëd, àpplied by pëtîflon tothîs court, sitting in equity, praying 
for a writ of injunction or other proper process, mandatory or otherwise, 
tj(? j;eptrain jSî^idi yailroftdiCQipçipany froni: fiirther violation of and djspbe- 

filjence to tlie said order çf the commission. To this, pétition th^ rail- 
rpad Company filed an, an^wer, which, besides other défenses of a légal 
character therein rai3e]d,î4?iïj:es that the rates established and charged by 
it for tbe transpo^-tation ,of anthracite ,cpal, as aforesaid, wereunreason- 

.,^b],e ,ai;>d„u,njust, ^nd allèges that the flaïue were and are reasonable and 
juat rates;, aud thean8W6r;fi?rthera,yjei¥ tjiat ail |:he findings of fact by 
i^e commission, wbiich ledit to; tfae conclusion thpt the rates charged 
by -, the défendant were japrea^onahk : and unjust, wefé erroiieous, and 

."Wiitf not in accordance with, tfce évidence. Thp . case was sftt dpwn for 

Jb^ing, andjiasbeei^ aijgued ijpon the, pétition an^answei;. 

Several questions of great importance, both to the parties to this liti- 
gatîon and to theipublic^ are hère involved; but at this timewedeem it 
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neeessary to consider only one of thèse questions, namely: In this pro- 
ceeding instituted by the interstate commerce commission to enforce its 
order against the défendant railroad company, what effect is to be given 
tothe findings of fact by the commission embodied in its written re- 
port, and upon which its sàid order was based? It bas been argued 
earnestly and ably by counsel representing the interstate commerce 
commission that the présent proceeding is to be regarded as a con- 
troversy between the commission and the défendant company, dis- 
tinct from the original case between Coxe Bros. & Co. and the défend- 
ant; that the original case is not hère retriable upon its merits, however 
it might be were Coxe Bros. & Co. the petitioners; that while the court 
maylookinto the testimony taken by the commission to see whether 
there is any justification for its décision, yet, if the commission acted 
upon compétent évidence, and within the scope of its authority, and the 
détendant had a fair trial before it, the findings of fact by the commis- 
sion are not hère open to question, but must be accepted as conclusive. 
But, as respects the weight to be given to the findings of fact, the statute, 
we think, affords no ground for making any distinction between an ap- 
plication to the court by the commission itself and such an application 
by the original complaiuants, at whose instance the order sought to be en- 
forced was made. As we shall hereinafter see, thé law provides that ap- 
plication to the court for the enibrcemeht of any such order may be 
made either by the commission or by any company or person interested 
in the order. No sound reason exists for according greater efficacy to 
the findings of fact in the one case than in tlie other, and the statute does 
not recognize any such distinction. What force, then, bave the findings 
of fact upon which the petitioner hère relies? If the acts of congress 
had been silent as to the effect to be given to findings of fact by the in- 
terstate commerce commission, it might, perhaps, bave been reasonably 
inferable that the l^islative intention was that those findings should 
fall within the gênerai rule that, where the law has confided to a spécial 
tribunal the authority to hear and détermine certain matters in the 
course of its duties, the décision of that tribunal, within the scope of its 
authority, is conclusive upon ail other tribunals. But any such impli- 
cation is excluded by the express terms of the interstate commerce law. 
Section 14 of the act, as amended, after providing that whenever an in- 
vestigation shall be made by the commission it shall beitsduty to make 
a report in writing in respect^ thereto, which shall include the "findings 
of fact" upon which the conclusions ol' the commission are based, dé- 
clares: "And such findings, somade, shall thereafter, in ail judicial pro- 
ceedings» be deemed prima fade évidence as to each and every fact found." 
Now, âearly, this provision is quite irreconcilable with the idea that in 
an application like the présent one the findings of fact by the commission 
operate conclusively. But, furthermore, section 16, as amended, pro- 
vides as foUows: 

"That ilclienever any coiiimon carrier, as deiBned in and subject to the pro- 
visions of this act, shall violate or refuse ur neglect to^obey or ^perfurm auy 
lawful order or requiremeut of the commission created by ttiis act, not 
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founded upon: a controversy requiring à' trial by jury, as proVidèd bythe 
seventh ameadraent to the constitution of the United States, it shall be law- 
ful for the commission, or for any company or person interësted in such 
order or requirement, to apply in a suminary way, by pétition, to the circuit 
court of the United States, sitting in equity in the judicial district in which 
the comm on carrier complained of has its principal office, or in which the 
violation or disobeciience of such order or requirement shall happen, alleging 
such violation or disobedience, as the case may be; and the said court shall 
hâve power to liear and détermine the matter; * * * and said court shall 
proceed to hear and détermine the matter speedily as a court of equity, and 
without the formai pleadingg and proceedings applicable toordinary suits in 
equity, but in such manner as to du justice in the premises; and to this end 
such court shall hâve power, if it think fit, to direct and prosecute, in such 
mode and by such persons as it may appoint, ail such inquiries àsthe court 
may thinlc needful to enable it to form a just judgment in the matter of such 
pétitions and on such hearing the findings of fact in the report of said com- 
mission shall he prima faeie évidence of the matters therejn st^t0d5 and if it 
be madp to appear to such court, on, such hearing of. on report of any such 
person or persons, that the lawful order or requirement of said commission 
drawn in question has been violated or" dlsobéyed, it shall be lawfuI,for such 
court to issuea wHt of Jujunction or other proper procès's, mandatûryor other- 
wise, to restrain such common carrier fromfurther continuiug such Violation 
or disobedience of such order or requirement of said commission,.and enjoin- 
ing obédience to the same. " . . :-; ;i .:■ ■ ..-...•. 

ïhis section further provides for proceedings on thelà^'Sidedf the 
court where the matters involved are founded upoA 'à controversy 
requiring a trial byjury, andenacts that "at the trial the findings of 
fact of said commission, as set forth in its report, shall hepHmafade 
évidence of^ the matters therein stated." Thns has congress most care- 
fuUy defined and limited the efifect of the findings of iàct by the Inter- 
state commerce commission in ail judicial proceedingè, whether at law or 
in equity. : 

But then again, upon an analysis of the above-quoted provisions 
of section 16j it is demonstrable that in such a case as' this it is the 
duty of the court to investigate the merits of the whole Côhtroversy; 
and form an independent judgment. The court, upon a pétition allège' 
ing the violation of a "lawful" order, is to proceed to "'hear and déter- 
mine the matter as a court of equity in such manner as to do justice in 
the premises;" and to this end it may prosecute in such mode and by 
such persons as it may appoint ail "needful inquiries" to enable it to 
"forma just judgment" in the matter of the pétition; aiid^finally, "oh 
such hearing the findings of fact in the report of said coraniission sh'all 
be primàjfaçie évidence of the matters therein stated." Ndthirig ean be 
clearer than that the findings by the commission are' n'ot hère décisive 
of the questions of fact. We hâve ofily to add that our conclusion is in 
harmony with that of the circuit court in the case of .BfmtMcAi/, ete. j 
Bridge Oo. v. LouisvUle, etc., R. Co., 37 Fed. Rep. 5:67. Invifew, thenj 
of the déniais and averments of the answer, the présent nïotion must bé 
denied, but without preji;idi^£ ^^ the right of . tho petitioner to file a 
replication; and it is so ordered. 

Butler, District Judge, concurs. 
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Gandolfo V. HarTman et àl. 

(Circuit Court, S. D. Califomia. January 35, 1893.) 

CoTBNANTS IN Deed^Poblio Polict— Specipio Pbbfoemancb. 

A covenant in a dèed not to convey or lease land to a Chinaman Is vold, as con- 
trary tothe public policyof the govemment, in contravention of its treaty with 
China, and in violation of the fourteenth amendment of the constitution, and is not 
enforoeable in équity. 

In Equity. Bill for an injunction. Denied. 

Blackstock & Shepherd and BickneU <k Denis, for complainant. 

J. Marion Brooks, J. Hamer, and E. S. Hall, for défendants. 

Ross, District Judge. The amended bill in this case shows that on 
the 22d of March, 1886, one Steward, for à valuable considération, con- 
vey çd to the complainant a portion of lot 2, block 47, frontirig on East 
Main Street in the town bf San Buena Ventura, Ventura couhty, of this 
State, together with a perpétuai right of way over an àdjoihirig aÙey. 
The deed alsô contained thé following: 

"It is also understood ând agreed by and between the parties hëreto, théif 
beii'S and assigna, that the party of the flrst part shall nevèr, withôùt the con- 
fient of the jjarty of the second part, his héirs or assigna, rent anyof the build- 
ings pi: grôund bwnéd by said party of the flrst part, and froriting ùii said' 
Eàst Mâîn street, to â Chinaman or Chlnamen. This agreemént shair itûly 
upply to that part of lot 2, block 47, aforesaid, lying north ôf the àlley-Wày 
berelnbefore. described, and fronting on said East Main street. And, said 
party of the second part agrées for hitnself and heirs that he will never rent 
any of the property hereby conveyed to a Chinaman or Chinamen." 

The deed was duly recorded in the county in which the propetty is 
situate, and subsequently the portion of the lot retained by Steward was 
purchased of him by the défendant Hartmau, who was thereafter about 
ix> lease it to the défendants Pong Yet and Sam Choy, who are China- 
men, when the présent suit was commenced to enjoin him from so do- 
ing. 

The fédéral courts hâve had fréquent occasion to déclare null and 
void hostile and discriminating state and municipal législation aiméd at; 
Chinese résidents of thiscouritry. But it is urged on behalf bf the com- 
plainant that j as the présent does not présent a case of législation at ail, 
it is not reached by the décisions referred to, and that it does not corne 
\within any of the inhibitions of the fourteenth amendment to the consti- 
-tution of the United StateS, which, among other things, déclares that no 
state shall "deny to any person the equal protection of the laWs." This 
inhibition upon the state, as said by Mr. Justice Field, in the casé of 
Àh Kow V. Nunan, 5 Sawy. 652— '. 

"Applies to ail the instrumentalitiea and agencies employed in the admin- 
istration of its government: to its executive, législative and judlcialdepart- 
ments; and to the subordinate législative bodies of counties and citiesi And 
the equality of protection thus assiued to every one whilst within the United- 
.States» froiB whatever country he may corne, or of whatevôr lace or eolor he 
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may be, implies that not only tlie courts of the country shall be open to liim 
on tiie same terms as to ail pthers for tbe seçurity of his person or property, 
the prévention or redréss of wrongs, and the enforcement of contracts, but 
that no charges or hurdens shall be laid upon hlm wbich are not equally borne 
byothers. * * *" 

It would be a very natrpw construction of the constitùtional amend- 
naent in question and of the décisions based upon it, and a very re- 
Btricted application of the broad principles upon which both theamend- 
ment and the décisions proceed, to hold that, while stateand municipal 
législatures are iorbidden to discriminate ngainst the Chinese in their lég- 
islation, a citizen of the state may lawfully do so by con tract, which the 
courts may enforce. Such a view is, I think, entirely inadmissible. 
Any resuit inhibited by the constitution can no more be accomplisiied 
by contract of individual citizens than by législation, and the courts 
should 'no tiiore enforce the one than the other. This would seem to be 
very elear. ' 

Moreovêr, ît îs by the treûty betweien the United States and China of 
November 17, 1880, provided that — 

"Chinese subjects, whether proceeding to tlie United States as teacbers, 
Btudents, merchants, or frorc\ curioslty, together with their body and house- 
hold servants, and Ctitnese laborers who are now in thé United States, shall 
be alloweil togo and corne of their ovrn freé will and accord, and shall be ac- 
corded àU tjbe rights, privilèges, immuhUie», and exemptions which are ac- 
corded to the citizens and sùbjectsof the most favored nation." Article 2, 
Treaty Nov., 18B0, (22 U. S. St. p. 13.) 

"The Intercôurse of this country wltii ftoreign nations and its policy in re- 
gard to tliem," Bàid the suprême court, speaking tliroagh Chief Justice 
Taney, in Kentiettv. Chambersi 14 How; 49, "are placedby the constitu- 
tion of tbe United States in the handa of the governinent, and Us décisions 
upon tliese 8ubje<!ts are ol)ligatory upon every citizen of tlie Union. He i» 
bound to be at war with the nation against which the war-malùng power lias 
declared Wtir, and equally bound to comnilt no aet of hostilily against a na- 
tion with which the government is in amity and friendship. Tt'iis principle 
is universallyacknowledged by the laws of nations. It lies at the fuuiidation 
of ail guvernraents, as there coiild be no social ur>ler or peacef ul relations be- 
tween the citizeiis of différent couniries without it^ It 1$, however, tiiore 
emphatically true in relation to tbe citizens of the United Statt-s. For, as 
the soveréignly résilles itt the people, every citizen is a portion of it, and is 
himself persOiially bound by the laws which tlie représentatives of the sover- 
eignty may p.iss, or the treaties into which they may eniér, within the scope 
of their delegated authority; And, when that autliurity lias plighted its faith 
to anutlier nation tliat there shaU be peace and friemlship between the citizens 
of the two conntries, every citizen of ttie United States is equally and person- 
ally pledged. . The compact is made by the depaitment of the government 
upon wliicii he tiim.self bas agreedto conter the power. It is his own Per- 
sonal cbinpact aS a portion df the soVereIgnty In whose behalf it is made. 
And he can do no act nor enter into any agreement to promote or encourage 
révolter hostilities against tbe territuriea of a rountry with Which our gov- 
emment is pledged by treaty to be at peace, without the breach of bis duty 
as it citizen, and the breach of the faith pledged to the foreign nation. And, 
if he dues so, he cannut daim- the aid of a court of j usticeto enforce it. The 
appellauts say, in ttteir oontract, that they; were induced to adrance the money 
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by t*e désire to i^roinoté the cause of freedom. Bat ôar own freedom carinot 
be preserved withortt obedietieë to our own laws, nor social order preserved 
if the judicial braneh o£ the government countenanced and snatained con- 
tracts made in violation of the duties whicb the law imposes, or in contra- 
vention of the knovyh and established poHcy of the politîÇal department, act- 
ing within the limit of its constitutionaï power." 

This was said in a case where it was spught to enforce a contract made 
in this country after Texas declared itself independentj but before its in- 
dependence had been acknovyledged . by the United States, whereby the 
«omplainants agreed to fumish, and under wbich they did furnish, 
mbney to a gênerai in the Texan army:, to enable hiotto raise and equip 
troops to bé employed against Mexico. But thëpfinciple goVeming the 
case is, in my opinion, equally applicable hère,, where it is sought to 
enforce an agreement màde contrary to tbe public pôUçy of the govern- 
ment, in contraventiosi of one of its treaties, and in violàtijon of a ppn- 
ciple eiAbodied in its constitution. Sucb a contract is abeplntely void, 
ànd sb^ld not beenforcéd inanyicoQrt,~-certainly:Dotiin>a court of 
«quilïybf the United States. 

ï'or théilréaépna stated an order'Wîll be etiteredéiustaining tbe demtir- 
rer, ajid dismissing tbe l>iU, as amended, at côniplainaat's <Obst, withottt 
référence to other points madçànd ajTgaed by counsel. , 



{CirouittCoWti8.D.OMo,W.:D. . January 80, 18^) ; 

1. OvABDiAK Ài!n> Wari>— Sài.» oy Rbju:.tz. • ". 

Code Civil Proc. Ky. g 49Q,.BUtbori?es a eale by proceedlngs in ehancery of real 
estste e;a(med jointly by t;no or more persone when the same cannot be divided 
TTltbottt materially impalring Us valtté, even tbougb some of theowners are infants 
or of UDSound mind, fiéçd, that a sale tbereunder of au infant's iuterest on appli- 
catiw-<ot its BtatutoiT gilardian convey» av absolute tltle when tbe court ânds 
tbat the requisite f aots ezist Power y. Power, (Ky.) 15 S. W. Rep. 523, f oUowed. 

a. JinBISDICnON or f EfiSBAI. COORTS— UÏVEBBb' ClTIZBHSBIF'-^ABBjLHdBkisitT OV PAB- 

T1B8. , ; , 

Where a part owner of a distillery jolps a number of ossoidates in a contract to 
pnrchase thevrbole, and for that purpose a^ees to conv^bis existing interest 
therein, and afterwards, being readyiand willing to perfornj his contract, joins 
witb the other vendors in a suit fpr spécifie performance, be is a proper party 

Slâintiff, and cannot be considered a défendant for the puipose bf destroying tbe 
IvërSity of citizenship necessary to maintain the suit in a federtd court 

8. SEBOIPW PbBFOSMANOB— BTOOK OF GOBiFOBitTlON. 

A clause in a contract providi^Qg for the| pnrchase of ait the stock of a distillery 
oompany may be specifiôaliyeùforced against the purchasers When it appears that 
it was. only adopted as an expédient to seoure the perf oinaanoe of the main stipula- 
tion, which was for tbe traiisfer of tbe real estateanâplant 
■L Bamb— tInoombeancbs. ... - . ^■.,., ■. 

A Vendée cannot avoid à spécifié petrformanceot nft dontract bédfuise of a mort- 
cage tm the lands when it «ppe^trs fbat an agreemeat b^ been jmade for the . dis- 
ffbarf^thereof inunediateljrufion tne triansfer, which ditebàrgè cak be provided'fèr 
.Intbe^deorea. '. ■ ::> ^ •■■:.■■..;■:!!■■• ii. ,■.;:;:';;■■''■;',,■• ; 
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In Eqiîîty. Suit by T. J. Megibben's admînîstrators and others 
against Oliver L. Perin and others for spfeôific performance of a contract. 
Decree for complainants. 

James VHara and Peck & Shaeffer, for complainants. 

Ramsey, Maxwell <fc Ramaey, for respondèhts. 

Sage, District Judge. The bill is for the spécifie performance of the 
foUowing contract: 

"In considération of thesurii of twenty-flve dollars in cash, the paymentof 
wMch is hereby acknowledged, Said payment having been made by O. L. 
Eerin, upon behtilf of himself and others, unto James K. Megib]}en and the 
bèirsr^ï Thomas J. Megibben, deceased, and of the undertakings of said 
Perin, for himself and 6thei;s, as hereinafter set forth, it is agreed as foUows: 

"SaidMegibijenhereby agrées ^osell and convey unto saW Périn, for him- 
salf ând çthei-js, the distilleries £kèélsior ahd Sharpe, situsited at Lair's stai- 
tibtii Eeiituicky,, with ail grounds connécted therewith, beirig aboat aixteen 
flCfVéé, tnore oriess, and ail flour-mills, warehouses, buildings, and outbuildings 
connécted therewith, and ail good-will, brands. trade-markst cppyriglits, pat- 
ents, lately beld by Thomas J. Megibben, deceased, and James K^. Megibben, 
.an^ i^sed.by him and J. K. Megi})ben in connection with their business in or 
abolit said distilleries and âoùr-mill, or either of them, ot the rtght to use ail 
patenta antf^rbceàses nsed by him or thein in distlllatioii, and ail appurfe- 
nancea and applianeeé eonnéisteà witfr^aid aîStlllèries and premises. 

"Saiii property to be conveyed by deed of gênerai warranty, free of ail in- 
oumbrances; taxes dow levied to be paid by vendor. Price to be paid for said 
property $42,500.00, to be paid-in cash on dellvery of deed, after examination 
and approval of title. 

" Cinainnati, July9, 1890." 

"It now appearing that the above propertiea are owned by two corpora- 
tions, the agreement is that' the ' entire stock bf said corporations shall be 
transferred to Perin and associâtes upon the above considérations, said cor- 
porations beiûj^ frée from ail indebteduess. The boarding-ihouse property 
shall be conveyed to the said Perin on same considération. 
[Signed] "Jas. K. Megibben. 

■ "James VV. Megibben. 

"James W, Megibben, Admiriistrator. 

"ËsTATE OF T. J. Megibben. 

"O. II. Perin, for Himself and Associates." 

, Th^ equities of the cause are with the complainants, unless the title 
to the real estate described in the contract is defective. Thomas J. 
Megibben died. intestate, leaving içinor heirs. He was seised at the 
time of his death of the légal title to an undivided one-half, of the real 
estatépf the Sharpe distillery, and to an undivided two-thirds of the 
real estate of the Èxcelsior distillery. Thèse pièces of real estate were 
partnersbip. property, — the first, of the Sharpe Distilling Company, a 
firm composed of J. K. and T. G. Megibben, of the one part, and the 
G. R.Sbarpé Company, inoorporated, of the other part; the second, of 
the firm of T. J. Megibben ûnd J. K. Megibben, of the one part, and. 
the Megibben Excelsior Company, incorporated, of the other part. On 
the 30th of January, 189Q, James E, Mt^bben, as surviving partner 
of 8ai(î cotnpany, in considération of $75,000, paid by the delivery to 
him of 750 $100 shares of paid-up capital stock of the said G. R. Sharpe 
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Distilling Company, incorporated, corivèyed to said company in fee the 
undivided one-half of the ïeal estate of thé Sharpe distillery, of which 
Thomas J, Megibben died seised. On the same day, in considération 
of $75,000, paid by the delivery to him of 750 8100 shares of the paid- 
up capital stock of the Megibben Exoelsior Company, James K. Megib- 
ben, as surviving partner Of T. J. Megibben & Bro., conveyed in fee to 
the Megibben Excelsior Company the undivided two-thirds of the real 
estate of the Excelsior distillery, of which Thomas J. Megibben died 
seised. It is conceded that James K. Megibben, as surviving partner, 
■wbuld hâve been entitled, in a proceeding against the widow and heirs 
of Thomas J. Megibben, to sell said property if necessary for the pay- 
ment of partnership debts, but défendants deny the validity of the sale, 
because it appears from the record that there were ho partnership debts^ 
It is not clear from the authorities generally that the deeds were there- 
fore invalid. The suprême court in Shanks v, Kldn, 104 U. S. 18, held 
that the right of the surviving partner to the real estate of the copartner- 
Ship is au équitable right, accompahied by an équitable title. The légal 
title of copartnership property may be in one or more of the partners; 
but in evety such case equity regards him or them as holding in trust, 
and the copartnership as the bénéficiai owner. Tbetefore,i although in 
such case the survivor cânnot by his deed pass the légal title, which de- 
Bcended to the heir of the decease'd partner, yet as the heir holds the 
title in trust to pay the debts, and the survivor is charged with that 
duty, his deed willconvey the equity to the purchaser, who may com- 
pel the heir to convey the légal title. 

This wàs the holding in Andrews' Heirs v. Brown's Âdm'r, 21 Ala. 437, 
ànd in Dupuy v, Leavmworth, 17 Cal. 262, cited with approval by the 
fiupfeme court in ShariksV. Klein. Tt has been held that the buyer is 
not bound to see to the application of the purchase money, as such 
burden wouid greatly reduce the value. TUlinghast v. Champlin. 4 R. I. 
173; Griffey v. Northcutt, 5 Heisk. 746, (decided in accord ance with the 
statute iri Tennessee.) It may be, therefore, that the purchaser was not 
bound to iaScertain whether, as a matter of fact, there were debts of the 
copartnership, for the payment ôf which it was necessary to sell the real 
estate, ànd that the conveyance would transfer to him the équitable 
ownership.of the partnership, eveii if there weré no debts, notwithstand- 
ing the général rule that the grântee of an équitable title takes no greater 
interest than his grantor had the right to convey, and that the remedy 
of the heir at law would be against the surviving partner personally, un- 
less it was shown affirmatively that the purchaser knew, or was charge- 
able with notice, that there were no debts. 

The rule approved by the court of appeals of Kentucky is that real 
estate bought with partnership fiinds, to be used in the partnership 
business and for partnership purposes, is to be regarded as partnership 
property, impressed with the characteristics of personalty for ail piir- 
poses, not only as between the partners inter se, and the firm and its 
«reditors, but also as to distribution between the administrator, distribur 
tees, and heirs. Divine v. Mte^uyn, 4 B. Mon. 488; Bankv.MatiyS 
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Bush, 678 î Spaîdingy. TFïtem, 80 Ky, 590; and Fkmaganv. Shuck, 82 
Ky.;620. Froin thèse cases it appears that therule in Kentucky is that 
real estate pnrchased by the partnership for the conduct of its business 
is to be regarded as personalty, and that the surviving partner has the 
power to sdil, attd with the aid of a court of chancery can convey the 
title to a piurchaser. See, also, Rammdsbefg v. MitcheU, 29 Ohio St. 53. 

But ît is not necessary to décide thèse questions, for it appears from 
the record that counsel for the défendant Perin and his associâtes ob- 
jected to the title on the ground that the deed by the surviving partner 
was not valid. Thereupon the adult heirs of T. J. Megibben, together 
with James K. Megibben, conveyed to the incorporated conipànies ail 
their interest in thèse properties, and those cqmpanies thereby acquired 
title to «11 the property excepting the interest of the minor heirs of T> 
J. Megibben. 

li ftlrthèr appears from the record that by proceedings in the chan- 
cery court of Harrison county, Ky., instituted by the guardian of the 
minor ehildren of Thomas J. Megibben against the G. R. Sharpe Com-r 
pany and others, and like proceedings against the Megibben Excelsior 
Company and others, the conveyances aforesaid by J. K. Megibben, as 
Burviving partner, to said companies, were confîrmed, and it was further 
décreed that conveyances should be made by the master commissioner 
of said court to said companies of ail the right, title, and interest of the 
minor ehildren and heirs of Thomas J. Megibben, and deeds were made 
accordingly. This proceeditig was conducted under section 490 of the 
Civil Code of Practice of Kentucky, which provides that — • 

"A vésted estate in real property, jointlyowned by twpormore persons, 
may be sold, by order of a court of equity, in nn action brought by either of 
tbem, tbough the plaintiS or défendant beof unsound mlnd, cran infant, 
* * • if the estate be in possession, and the property cannot bedivided 
withotit materially impairing its value, or the value of the plalntift's interest 
therein." 

The facts were found by the court to be such as, under the require- 
ments of this provision, were necessary toauthorize the sale and convey- 
ance. The mother of the minor ehildren joined in the suit with the 
minors, who appeared by their statutqry guardian. The court found 
that the property was partnership property, that it was indivisible, and 
was pnïy suitable for a distillery, and that their interest required that it 
should be sold to the companies aforesaid. The court of appeals of Ken- 
tucky, in the case o{ Power v. Power, (Ky.) 15 S. W. Rep. 623, (decided 
February 19, 1891,) held, in a case involving like questions, that the 
power of the court to order tlie sale and conveyance was unquestionable. 
The court said: 

"Theappellees and appellant own astora-house and lot in Maysville, with 
a front of thirty-three feet. The appellant owns three-sixths of the lot, and 
tbe appellees the otlier half , subject to the oiie-third dower interest of the 
widow. The wldow and ber co-appellees âled this pétition under section 490 
of tbe Code. It is aïleged that this property cannot be sold without materi- 
ally impairing its Value, and that à Sale wonld redound to the interest of ail 
parties. Tbe interest of the infant ^pellees is asked to be reinvested for 
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them by tlie chancellor. ît is apparent frotn the record that no division of 
this pruperty can be had, and we cannot perceive wby it shouid not be sold, 
and the proceeds divided. - The widow, who bas a dower in tbia lot, is not 
procewllng in her own rigbt to dèprive bj sale the retnainder-men of the fee, 
under section 491. Thjs is a vested interest, by parties in possession of prop- 
erty that cannot be divided, and the question of wliether the sale will be 
bénéficiai is not involved, tbougb alleged; and, while the chancellor will see 
that the interests of the infants are not sacriflced, a party jointly interested 
bas the riglit, where the property cannot be divided, to demand a sale. By 
virtue of the provisions of section 490, the infants had the right to sue by 
their mother, who is their statutory guardian, and no défense is required to be 
made for them where they unité as plaintiflfs. 

"Theobjectof the guardian is to reinvest the proceeds for the infants, — 
that is, to the extént of their intereBt,^and no bond is required, as the pro- 
ceeds will be under the control of the chancellor." 

This case is décisive, and leaves no room for doubt that by virtue of 
the deeds, and of the légal proceedings aforesaid, the entire title passed 
to and is vested in said companies. 

Upon the hearing it was cîaimed for the défendants that the complain- 
ant James K. Megibben is to be treated as a purchaser in this case, and 
that he is therefore a necessary party défendant; and being such, and 
with the other complainants a résident of the state of Kentucky , the court 
hasnojurisdictionof the case. This isingenious, but not sound. James 
K. Megibben is not a party défendant, nor can he in any view be re- 
garded as such. It is true that he is one of the associâtes of the défend- 
ant Perin, but he is ready and willing to perform thecontract. Thede- 
cree is sought against Perin and his associâtes, who are un willing; and 
it vrould not be against him, but against them, to compel them to join 
with him in receiving and paying for the capital stock, which represents 
the real property involved. He is therefore properly a complainant, 
and as much interested in securing a decree against the défendants as are 
bis co-complainants. 

It was also claimed upon the hearing that this is not a case for the 
remedy of spécifie performance, because the contract relates to personal 
property; that is to say, to the entire capital stock of the two corpora- 
tions owning the real estate. The purpose was to transler the real estate 
and the plant connected with the distilleries. That is apparent from the 
contract itself, and is abundantly proven by the testimony. In Leachv. 
Fobea, 11 Gray, 510, the court decreed spécifie performance of the con- 
tract, holding that where the agreement for the sale of the shares forms 
part of a contract for the sale of real estate, and the suit is brought for 
the conveyance of the land, as well as the transfer of the shares, the 
contract may be enforced in equity. In England it is well settled that 
any sale of shares of stock in a private corporation may be enforced by a 
decree for spécifie performance. Duncufi v. Albrecht, 12 Sim. 189; Shaw 
V. liïsher, 2 De Gex & S. 11, 5 De Gex, M. & G. 696; Wynne v. 
Priée, 3 De Gex & S. 310. To the same effect are the foUowing cases 
in this country: Âahe v. Johnson, 2 Jones, Eq. 155; White v. Sckwyler, 
1 Abb. Pr. (N. S.) 300; Jb/wison v. Brooh, 93 N. Y. 337; Treasurer 
V. Commercial Oo., 23 Cal. 390. In this last case the authorities are re- 
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viewed, and the question fully considered, "Where the contract îs for 
the saie of securities issued by the government, spécifie performance wil] 
not be decreed, since they may be easily purchased in the market; but 
the yendee's remedy is at law for damages. Ross v, Railway Co., 1 
Wooiw. 26, 32; Oud v. Rutter, 1 P. Wms. 670; Coït v. Nettervill, 2 P. 
Wms. 304; Buxton v. Lister, 3 Atk. 383- If stock of a piivate corpora- 
tion contracted to be sold is easily obtainable in the market, and there 
are no spécial reasons why the vendee shouM bave the particular stock 
mçiitioned in the contract, he is left to his action at law for damages. 
Coôk, Stocks, § Ses. Butberethe contract is for ail thé stock of the 
corporation, and that clause of the contract was èvidently adopted as an 
expédient to secure, the transfer of the real estate. The objection to the 
jurisdiction of the court on this ground has, however, been practically 
abandoned-, It is without merit, and cannot be sustained. ■ 

The, only remaining objection is that of the alleged incuqahrances upon 
the real estate, or indebtedness by the corporations, The Excelsior 
Company is free frora debts, as appears from the testimony of J. W. Me- 
gibben. The Sharpe Company bas a mortgage upon its lands for about 
$7,000, which it is shown is, by an arrangement with the holder, the 
Farmers' Bank of Cynthisna, to be paid off and canceled wbenever the 
défendants take the property, and the payment and cancellation can 
beprovided for by the decree, which will be for the cômplainants, witb 
costg. ■,.:,■, 



pABMiRS' LoAN & Trust Co. t;. San DiEao Street-Car Co. 

(Circuit Court, s. D. CaUfomia. February 1, 1898.) 

RAiLRoit) MoET&ASB-n-FORBOisostrhB AND Salb— Pbopbrtt Inomided. 

In a suittoforeclose a iportgage given by a street-rallroad oompany to seourq 
paymènt'of certain bonds, it appéared that the bonds wére invalid; but, ail the 

■ property tîdvôi'ôâ by the mortgage being in posBeâsioû of a-reoBiver appointed pend- 
ing the litigatjpn, who had issued certificatea for expenses incurred for the preser-; 
vatiûn of tue property, a debrèe was eiitered, upon consent of ail parties in tnter-^ 
est, aboertalnlng and flxing the amounts of théir t'espéctive daims, and directing 
a sale of ail the property of the oomp^ny to satisfy the same. Hekî, that rails, 
flsh-plàtés, aûd bolts purchased by thé company for use on Its road, but which had 
not bèen àotually used, and were stacked upon land not within the companyV 
right of way, were within the terms of the mortgage, which included ail real and 
Personal property of every kind and description "used or intended tobe nsed in 
connection with or for the purpose of said rallroad, " and came olearly within the 
decree. ;: 

Samk. 

Certain'îiotès, seoured by mortgage, which had been executed to the company by 
a land association, were set out in the receiver's inventory of property taken pos- 
session of by him under order of the court, and were in his hands at the time of 
making the decree by consent for the sale of ail the company 's property. Held, 
that even tbough :8uch notes and mortgage were not included in the mortgage 
sought tp be foreclosed, as thèy had been brôught into the custody of the court un- 
der color'Ot lia authority, and ail parties in interest were parties to the suit, the 
court had jurisdiction to décide ail oonflioting rlghts thereto, and should not release 
Its control of them In order that they might be subjeoted to proeess obtained by 
creditors of the company froim a state court, nor should it aWard suoh credltors a. 
priorityof lien by reason of their proceedings in the State court. 
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In Equity. Bill for fpreçlosure of mortgage. On pétition of inter- 
veners to enforce claims against prpperty in possession of the receiver. 
Denied. For former report, see 45 Fed. Rep. 518. 

Tumer, McClure & Roktmi and Myrick tfc Deçring, ioi complainant. 

Oscar 4- Trippett, for C. J. Fox and West Coast Lumber Company. 

Works, Gibson & TUus^ for receiver. 

Ross,, District Judge. This suit was brought to foreclose a mortgage 
executeà by the défendant company to secure the payment of 250 of 
its bond^ of $1 ^000 each, payable to the complainant as trustée or bearer, 
The property mortgaged was described in the mortgage as foUows: 

"Ail and singular, the fpUowing described rights, franchises, and property 
Iyihg.andi.being situate in the city of San Diego, and in the county of San 
Ôîégd, Stàté of Càlifornîa, viz.: Béing the Une at railway owned and con- 
trolled by the party of the first part in the city of San Diego, coiinty of Saii 
Diego, and State of California, including theright of way, road-bed and super- 
structure, tracks, turn-tables, sidings, switches, cars, rolling-stock of any kind, 
machinery, fixtures, real and peraonal property of any and every kind and de- 
scription, now owned by said party of the first part, and used or intended to 
be used iû connection with or for thepurposes of said railroad, inconies, issues, 
and profits arising or being received theref rom ; also, ail the franchises vested 
in said party of the first part, including its franchises to be a corporation, 
and also ail franchises and property that may hereafter be acquired by said 
party of the first part for the purposes of its line of railway, ail its branch 
lines and extensions, and ail side tracks and switches that muy be hereafter 
constructed; jt being the true intent and purpose hereof to secure tlie pay- 
ment of said hereinbefore described bonds and coupons, according to their 
ténor and eflect, by charging with a lien for that purpose ail the property of 
every kind and description that is now owned by said party of the first part 
for the purposes of it» said* Unes of railway, and ail such property as from 
time to time or at any titne, during the existence of said bonds or the life of 
thi^ mortgage, may be acquired by, or corne into the poèsession of, said party 
of the flj:st,p^rt, for use in connection witli its line of railway, as herein set 
forth, and'as authorized by its charter powers, granted to it by the state of 
Califorhiai" ' ' ' ' ' . ' ' ' 

Tlje bill çontairiing allégations making such action proper, a receiver 
was duly appointe'd at the commencement of the suit to take possession 
of the property involved in it. To the bill the défendant company in- 
terppsed no. défense, but numerous parties, — some unsecured creditors, 
and some fiïaiming to be légal holders of the bonds thus secured, — with 
leave of the court, intervened in the cause. Among the unsecured cred- 
itors so intervening were fhe présent petitioners, C. J. Fox and the West 
Coast Lumber Company. A référence was made to the master to take 
the évidence in respect to the claims of the respective parties, and to 
report his findings of fact in the premises, with the names of the hold- 
ers of the bonds, and the respective amounts thereof, together with the 
character and amount of ail claims made against the défendant company. 
TJpon the çoming in of the master's report, and after a full hearing, the 
court bçld that none of the bonds in question ever were legally issued, 
or ever became valid outstanding obligations of the défendant corpora- 
tion, and flfi a conséquence that the bill was not well filed. But inas- 
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much as, pending the litigatiônj, cèrtificates had been issued by the re- 
ceiver under the direction of tljé court to varioùs persOns for expansés 
necessarily incurred by hiin in the care, préservation, and opération of 
the property, and inasmuch as jt àppeared, both by the pleadings and 
the master's report, that the défendant Company \vas whojly insolvent, 
and upon the request and consent of ail of the parties in in terest, the court 
determined to reiain the cause for ail purposes, and to direct a sale of 
ail the property invblved, and a disposition of the proceeds in accord- 
ance with' the rightsof the respective parties. Accordingly, it was agreed 
by ail of the parties in interest that'â final decree shôûld be entered, con- 
firmingthe report of thé lïiaster, which ascertained and fixed theamounts 
of the Respective clainls, and diïecting a sale of the property to satisfy 
the sâmè. The property so ordered tô bé sold was thus described in the 
décrie: 

"AU the right, title, Interest, and equity of the said défendant company, 
the SanDiego Street-Car Company, in and to that certain Une of railway of 
the said Company Ijing and being in the city of San Diego, county of San 
Diego, and state of Califoruia, inclndingthe right of way, road-bed and super- 
structure, traclîs, turo-tables, sidings, switches, cars, roUing stock of any 
kind, machlnery, flxturesi real and personal property of any and every kind 
and description, ownedand used or intendt'd to be used in connection with 
or foivthe purposes of said railroad, and its franchises, brancb lines and ex- 
tensions, interests and properties, wherever sltnute, whether the same was in 
existence and owned or possessed: by said défendant company at the time of 
the exécution of said mortgage or deed of trust, or lias been since acquired 
by said défendant company. or by tbe receivers berein appointed, or by eitber 
of them." 

For several reasons, not now necessary to be stated, the court hesi- 
tated to sign the decree as prepared by counsel; and it was not only 
upon the consent, but only aiter the urgent request, of ail of the par- 
ties in interest, including the présent petitioners, and only after the 
decree was màde to express such consent upon its face, that it was signed 
and entered of record. A sale of the property was subsequently raade 
by the master to one A. B. Spreekles, which was, upon like consent of 
ail of the parties in interest, confirmed by the court; but, ail of the con- 
ditions of the sale not having been yet complied with, there bas been no 
convej'-ance of the property to the purchaser. Subséquent to the confir- 
mation of the sale, to-wit, on the7th of December last, theaforesaid inter- 
veners, C. J. Fox and West Coast Lumber Company, filed in this court 
a verified pétition setting forth that the petitioners are creditors of the 
défendant corporation, and that their respective demanda were established 
as unsecured daims against the street-car company by the aforesaid 
final decree of this court; that on the 20th of November, 1891, the peti- 
tioner C. J. Fox reduced bis demand, amounting to $2,117.80, to judg- 
ment, in one of the superior courts of the state, after personal service 
tipon the défendant, and that on the 14th of October, 1891, the pêti- 
tioner West Coast Lumber Company likewise reduced its demand, 
amounting to $6,168.20, to judgment, in the same state court, and that 
no part of either of said judgments bas been paid; that petitioners are 
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înfonned and believe that the proçeeds of the sale made by the master 
under the aforesaid final decree in thîs suit will be almost if not entirely 
exhausted by the application of the same to the costs of the court, the 
expenses of the recèivership, and the preferred claims, es established 
by the decree, and that little or nothing of such proceeds will remain to 
be applied upon the unsecured cldms, including those of the petitioners; 
that among the assets of the défendant corporation at the time of the 
filing of the bill of complaint herein, and at the time- of the appoint- 
ment of the original receiver, was certain personal property, consisting 
of Steel street-railway rails, with fish-plates and bolts, of the value of 
$10,000, or thereabonts; that said raÛs, plates, and boita were taken 
possession of by the original reoeiver hereinappointed upon his construc- 
tion of the order appointing him, and that upon his résignation the 
same were tumed over to his suQcessor; that at the time of the filing of 
the bill herein, and at ail times thereafter,:the rails were stacked upon 
a vacant lot near H street, in the city of San Diego, and outside of any 
right çf way of the défendant company;; that noue of the rails, plates, 
or bolts ever formed any part of the track or structures of the défend- 
ant Company, and that neither the whole nor any part thereof were ever 
in any way appurtenant to or connected with the défendant company's 
road; that the rails, plates, and bolts were never embraced by the mort- 
gage to the complainant, nor formed any part of the subject-matter of 
the suit for its foreclosure; that the act of the receivers in taking and 
holding possession thereof was without authority, and upon a mistaken 
construction of the orders of the court; that the jurisdiction of this court 
at no time attached to the rails, plates, or bolts "to any extent beyond 
the fact that its said receivers took the actual possession of the same, 
and so reraoved the same beyond the reach of the process of the court 
in which the petitioners' said judgments hâve been rendered;" that said 
rails, plates, and bolts are not embraced by the decree of sale entered 
herein, and did not pass to the purchaser at the maater's sale, but that 
the purchaser claims to bave acquired title thereto thereby, and with 
the consent and aid of the receiver "is appropriating and about to ap- 
propriate the said rails to bis own use by way of annexing the same to 
the street railway, the title to which passed under said master's sale 
to him, and, unless prevented by the order of the court, said purchaser 
will couvert, under the protection and authority of the receiver, ail of 
said rails to his own use and benefit." The prayer of the pétition is 
that the court direct the receiver to return the possession of the rails, 
plates, and bolts to the défendant company, and relinquish ail con- 
trol over the same, "and for permission to thèse petitioners to pro- 
ceed, as by law they may, with final process upon their said judg- 
ments in the court of the state, to subject the said assets of the said 
défendant to the satisfaction of said judgments, and for such other re- 
lief as may be meet and appropriate in the premises." 

Accompanying this pétition was an affidavit of J. B. Winship, setting 
forth, among .other things, that he is the manager of the intervening 
"West Coast Liunber Company; that on the 7th of December, 1888, one 
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J. C. Arnold, trustée; executed tô E^ S. Bàbcoek, Jr., trustée for the 
San Diego Street-Càr Gdmpanyj a niortgage upon certain lots àiid blocks 
of land, to secure thepaymentof certain promissory notes given tô the 
stréet-car company by tbe Collège ÏÏill Land Association; of San Diego, 
aggregating over $25,000, the wholë of which, with iûterest, îs still due 
and unpaid; that the reàl estate so mortgaged is worth the fuU amount 
due upon the notes; thât the notes Were given to the street-car company 
in considération -of that ûompanybuilding and operating that portion of 
its line known as the "Pàrk Beit Motor Line;" thatj as 'affiant is in- 
formed and believês, the notes and mortgage never came into the pos- 
session of the receiveir^ and wére not included in the mortgâgè tô the 
compMnant, and werè hêver sold by any order of this court, but are 
stUl a part of theassëts'bf the défendant street-car company; that the 
notes ànd mortgage 'WilF becomé valuèless as sueh- àssets " if the said 
rails are removed off ôf thè Pârk Bèlt Motor Line, becàusè' the considér- 
ation théreofwilltbeû hâve faile'd.'" Theaffidavit âlsb states substàn- 
tially the same matters respectin'g thé rails and the prodèedings of the 
petitioners in the stàté' Court as are âët forth in thé pétition. 
. Onthè4thofJannaryv 1892, the petitioners filed a suppleméntàl pé- 
tition, duly Verifiédj in which it iS stated that oti' thè' lOth and 24th 
dayS of November, 1891, réspectiyely; petitioners causèd éxecution td 
be issùed upon thé respective judgments thèy had obtàiried in the statéi 
court against the street-car compânyj and that ih order to assert à prior 
lien ùpon the rails, plates, and bolts mentioiied in fhèir original pétition, 
and in the hands of the feceiver, "so far as the sàirte bavé not àlready 
been delivered to A: B. Spreckles, and fixed ih th'e tràtk of àiiothe^ and' 
différent System of railway," they caiised the exécutions to be levied à^ 
far aâ ^lossible by servirig them upon the receivéf and upon thé seôretàry 
of thô défendant company, but thàt thé sheriff holding the exécutions wàs 
expreSsly directed not tO disturb the réceiver's possession ofthe property, 
nor hàvé the petitioners soughttô sUbject the recéivér to ànswer personally 
to the State court; thatthé sole objeçt and purpbse of thosë proeeedingâ was 
to lay the foundation for the équitable interposition of this cbùrt, ànd that it 
might, by order, upon ajpplicatioh to it, award the petitioners pribrity oî 
lien upon said rails and màterial in the èvent it shoùld bé found tha£ 
they were not embraced by the decreé of this court. The sùp'pleinental 
pétition furthersets forth that among the assets of the street-càr cbthpariy 
are twb certain notes, secured by mortgage, made to it by the Collège Hill 
Land Association of San Diego, — -onè for the sum of 812,850, dated No- 
vember 24, 1888, and due 10 months after date, and the other for the 
sum of $12,800, dated November 24, 1888, and due 22 months after 
date; that to secure the payment of the notes, G. C. Arnold, trustée for 
the Collège Hill Land Association, executed to E. S. Babcock, Jr., as 
trustée for the street-car company, & niortgage upon a large number of 
lots and blocks in the city of San Diego; that pètitionets causéd writs of 
attachmént to be issiied eut ofthe state court in their aforésaid actions 
iagstinst thé street-car company, and to be served upoh thé Collège Hill 
Lftnd Association ànd upon E. S. Bàbcôck, Jf., in the mahner providéd 
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by law. The supplemental pétition furthèr states that the petitioners 
are informed and belieye that the receiver claims to hâve taken posses- 
sion of thèse notes and the mortgage by virtue of the order of this court, 
and that uuder the terme of the notice of the sale by the master, A. B. 
Spreckles, the purchaser at the sale, claims to hâve purchased said mort- 
gage debt, by reason of ail of t?hich petitioners are prevented from en- 
forcing final process on their judgments obtained in the state court. They 
allège that the notes and mortgage never constituted any portion of the sub- 
ject-matterof the suit, and were never embraced by any issue tenderedor 
made therein; that the act of the receiver in taking possession of the notes 
and mortgage was without authority, and wasbased Upona mistdien con- 
struction of the orders of this court; that the jurisdiction of this court at 
no time attached to the notes and mortgage to any extent "beyond the 
fact that its said receiver took the actual possession of the same, ànd 
so removed them beyond the final exécution of the process of the court 
in which the petitioners' said judgments were rendered." The supple- 
mental pétition also con tains the foUowing: 

"(3) Petitioners further represent that among the assets of the San Diego 
Street-Car Company are certain unpaid subscriptions to the capital stock ôf 
said corporation, and petitioners are net informed as tothe full amount of ail 
said anpaid subscriptions, but among said assets is the following: Petitioners 
allège tbat on January 9, 1890, a certain action was brought in the superior 
court of the county of San Diego, state of California^ by W. E. Baines, as a 
judgment créditer for himselt ^nd ail other creditors of the San Diego Street- 
Çar Company, against the corporation and certain p.ersons alleged to be stock- 
holders therein, for thé ascertaininent of the amount due upon the capital 
stock of said corporation as unpaid subscriptions thereto, and for judgment 
against such stockholders forthè amount due said corporation for unpaid. sub- 
scriptions to said stock, with ail proper relief; that suchproceedings were had 
upon issues joined in said action ; tliat on the 28th day of June, 1890, the said 
coi^rt found, among other things, that one E. S. Babcock, Jr., was indebted 
to said corporation in the sum of $48,600.00, that H. L. Story was indebted 
to said corporation in the sum of $21,275.00, that Josephus Collett was in- 
debted to said corporation in the sum of $5,350.00, ail upon their several un- 
paid stock subscriptions, and that judgment was duiy given and made upon 
the Hndings in said cause; and it was further adjudged and decreed that the 
said cause be retained in the said court, and that any othèr judgment crèditor 
of the said défendant corporation who should make proper showing tothe 
Said court of his right thereto be allowed to beeome a party to said action, es- 
tablish his claim, and hâve exécution, to the extent of such unpaid subscrip- 
tions, against the said Babcock, Story, and Collett; that your petitioners are 
éntitled to corne in and be made parties, and to hâve exécution to collect their 
said judgments from the unpaid subscriptioiis, and they hâve an équitable lien 
upon said unpaid stock subscriptions; that, as petitioners are informed and be- 
lieve, it is claimed on behalf of the receiver herein that the said unpaid stock 
siibscriptions hâve been drawn within the jurisdiction of this court, and are 
ùow in the constructive possession and control of said receiver, subject to the 
orders of this court; that petitioners fear that they will be embarrassed in 
proceeding upon the Jndgnieht against said stockholders and other stock- 
hblders unless this court make an order construing the extent of the powers 
of said receiver, and limiting his possession so that the satne does not include 
said unpaid stock subscriptions. Wherefote petitioners pray that the said 
rails and' tnaterial be delivered to and placed in the hatids of said sherifl Of 
v.49F.no.3— 13 
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San Diego coi^nty, to be sold under the petitioners* writs of exécution, in or- 
der that thé proceeds of ttie sale of tliesame miglit be appropriated, so far as 
necessary, to tlie satisfaction of petitiohers' said judgments, or, if sold under 
tlié 6i;der pf tliis court, that the proceedB be turned over to said sheriff to be 
appliéddh 6aid judgments, or applied bythe order of this court directly thereon, 
and foi^such other aid, reiuedy, and relief as tlie nature of the case may re- 
quire, and law and equity may permit. And petitioners further pray that 
the receiver herein be dicected to deliver to and place in the hands of the said 
sheriff pf San Diego county, to be subjected to petitioners' said writs of exé- 
cution, As provided by law, the said notes and mortgage, or, if the same be 
sold or bollected under the orders of this court, that the proceeds, so far as 
necessarijr tosatisfy petitioners' said judgments, be turned over to said sheriff, 
to be apjplied on said exécutions and judgments, or applied by the order of 
this court directly thereon, and for such other aid, remedy, and relief as may 
be lawful and équitable in the premises; that the court déclare that its 
orders beretofore made, appointing said receiver, and ordering the property 
of said défendant to be sold, do not comprebend the unpaid stoclc subscrip- 
tipos dite tp said défendant as àbove set forth." 

Aanexed to and made a part of the supplemental pétition is an affi- 
davit of H. L. Story, who déposes that, at the time the défendant Com- 
pany pûrchased the rails: in question, he was the président of the corpo- 
ration ; that the rails werë pTirchased for the purpose of Hiaking extensions 
of the railway System of the street-car company; that none of them hâve 
been ueed ibr any purpose, except an extension made upon First street, 
and a double track on Fifth and D streets, and the crossings between 
Fourth and Sixth streets on H street, alsoon Santa Fe wharf; that they 
"hâve never been used in connection with the said San Diego Street-Car 
Eailway," 

Upon the filing of the original pétition the court made an order di- 
recting cause to be shown why the pétition should not be granted; and 
thereafter, and after the filing of the supplemental pétition, the receiver 
filed tjie foUowing as an answer to the pétition, and by way of return to 
the order to show cause: 

"The undérsigned, Joseph A. Flint, the receiver appointed In this cause, 
for answer to the pétition of C. J. Fpx and the West Coast Lumber Com- 
pany, creditors and interveners herein, and by way of return to the order of 
this court to show cause why s>aid pétition should not be granted, respectfully 
showeth: (1) That the property mentioned and described in said pétition 
was at the time the mortgage sued on in this action was execated, and coa< 
tinued to be until the sale thereof to A. B. Spreckels by the master in cban- 
cery appointed in this case, the property of, and owned by, the San Diego 
Street-Car Company. (2) !pbat Ç^^id property was pûrchased by said company 
for the purpose of repairii^g and extending its line of street and motor rot^d 
covered by its mortgage giypn to the plaintiff and sued on in this action, and 
was jncluded in the property described in said mortgage, and covered thereby. 
(3) Th^t, immediately upon, the appointment of Milton Santee as receiver 
herein, be caused to be made and flled in this court a fnll and complète in- 
ventory of the property of the said street-car company, inçluding ail of the 
property described in the sau^petition of C. J. Fox and the West Coast Lum- 
ber Company. . (4) That Oscar A. Trippètt, who now appears as the solicitor 
of said petitioners, was their iSolicitor from the timeof their intervention or 
the filing of their claims in this action, and as such bad fuil knowledge of the 
foregoing facts. (5) Thatknbwing said facts, and th^t the tionds which weie 
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the foiiùdation of this suit liad been held by thiâ court to be void, and that the 
plaintlfl'lieréin coiild not recover, for that rèasôn, the said Oscar A. Trippett, 
acting fisï said creditors, the présent petitioners, joined with the other créd- 
itors, arid consented to a dècree being entered in favttrof ail of tlie creditors, 
aiid against said défendant street-car company, ordering and deureeing the 
sale df ail of the property of sàid company for the satisfaction of tlie claims 
of ail of said creditors in the order in which they were entitled to payment; 
and such decree was entered accordingly. (6) That said consent was given 
and decree entered with the f ull understanding of ail of the said creditors 
that said street-car company was i nsol vent, and unable to pay its debts in 
f ull, and the consent to the rendition of said decree \yas made and given with 
the View and for the purposeof winding up the affairs of said company, in sd 
far as the same could be done by this court, and of applyingall of its property 
to the payment of its said debts with the least expense fjossible; and to avoid 
fnrther litigation and expense in tbestatecourts. (7) That the property cov- 
ered by said mortgage was described therein as follows: • Ail and singular, 
the following described rights, franchises, and property lying and being sit- 
uate in the city of San Diego, county of San Diego, state of California, to- wit: 
Being the Une of railway owned and controlled by the party of the flrst part 
[San Diego Street-Car Company] in the city of San Diego, county of San 
Diego, State of California, including the right of way, road-bed and super- 
structures, tracks, turn-tables, sidings, switclies, cars, rolling stock of every 
kind, ndachitiery, fixturrà, real and personal property of every kind and de- 
scription, now owned by thôsaid party of the flrst part, [San Diego Street- 
Car Ce.,] and used or intended to be used in connection with or for the pur- 
poses of said railroad, incomes and profits arising or being ireceived ttieref rom; 
aiso, ail the franchises vested in the said party of the flrst part, [San Diego 
Street-Car Co.,] including its franchise to be a corporation; aud alsoall fran- 
chises and property that may hereafter be acquired by said party of the flrst 
part [San Diego Street-Car Co.] for the purpuses of its line of railway, ail its 
branch lines, extensions, and ali side tracks and switches tiiat may be here- 
after constructed; it being Ihe true intent and purpose hereof to secure the said 
hereinbeforë described bonds and "oupons.according tu their ténor and effect, 
bj charging with a lien for tliat purpose ail the property of every kind and 
description that is now owned by Ibe said party of the flrst part [San Diego 
Street-Car Company] for purposes of its said line of railway, and ail such 
property as from time to time, during the existence of said bonds or the life 
of this mortgage, may be acquired by or corne into the possession of the said 
party of the flrst part [San Diego Street-Car Company] for use in connection 
with its line of railway as herein set forth, and as authorized by its charter 
powers granted to it by the state of California.' (8) That the decree of this 
court orderïng the sale of this property, the notice of such sale, and ail pro- 
ceedings subséquent therelo, resulling in the confirmation of said sale, de- 
scribed the property to be sold, and sold, as the same was described in said 
mortgage. (9) That nolwithstanding the entry of said decree, the consent 
to the entry thereof, the purpose for which such consent was given, the sub- 
séquent sale thereunder, and the confirmation thereof, the petitioners, through 
their said solicitor, who consented to said decree, bave, in viulation of the 
terms of said decree and the rights of other creditors, as well as of the pur- 
chaser Uhder said decree, attempted to reach said property under the process 
of the state courts, and to that end bave, since the filing of their pétition in 
this cuUrt and the makingof the temporary order thereunder, at their instance, 
caused exécution to issue from the state co^rtagainst said street-car company, 
and bad the same levied upon the property in controversy in this proceeding. 
(10) That the petitioners, as this respondent is informed and believes, during 
this whole litigation, had full knowledgeof the existenceof the property now 
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in controversy, but during the pendeney of the suit made no objection to the 
mortgage as affecting the same on the grounds now set up in their pétition, 
but atowl by and allowed the decree for its sale to be made, and consented 
thereto, and are now, for the first time, attempting to gain an'unfair advan- 
tage of the purchaser, and an unfairand unjust precedence over other cred- 
itors, by procuring the releasé of this property from the eiïect o£ the decree 
and sale, so that their exécution lien may Qrst attach." 

Accompanying this answer was an affidavit of the solicitor for the 
complainant, sétting forth,among other things, that the draft of the de- 
cree herein was prepared by him and submitted to the counsel for the 
respective parties in interest, and after certain amendments was engrossed, 
with the full knowledge and consent of said counsel, ànd as so engrossed 
was presented to the court as and for a consent decree, and as such was 
signed, filed, and recorded; "that A. Haines, Esq., appeared and acted 
in the said final settlement of this form of the decree for the clients of 
Oscar Trippett, Esq., [the petitioners,] and so stated in opèn court; that 
it was the intention of ail parties concerned in the préparation of the said 
decree, in the form in which the same was presented to the court and is 
now entered and recorded, to embrace within its opération ail the prop- 
erty of the défendant cornpany, personal as wel] as real; and that the 
said decree was read in open court, A. Haines, Esq., being présent, 
acting for Oscar Trippett, Esq., and his clients, as well as others, and 
Btating in open court that bç was authorized by Mr. Trippett to give such 
consent." 

So fer as the I rails, fish-plates, and bolts are concerned, they w^çe 
clearly covered by the naortgage, and constituted a partof tfae subject- 
mattei" of the suit embraced by the complainants' bill. The circum- 
Stànce fhat they had hôt heen actually used, and that they were not 
stacked within the défendant cbmpanj^'s right pfwa;y, is wholly imma- 
terial. They were purchased to be ijsed in thé extension of. the com- 
pany'ô road, and came within the express terms of the mortgage, which 
iilcluded ail real and personal property, of every kind and description, 
"used or intënded to be used in connection- with or for the purposes of 
eaïd railrôad^'' They were rightiy taken possession of by'the receiver 
under thé order of this court, àûd came clearly within the decree direct- 
ing a sale of the property. 

In respect to the notes executed to the street-car company by the Col- 
lège Hill Land Association, and the mortgage securing them, the same, 
Ithink, cannot be said. But none of the property of the défendant 
company was. decreed to be sold by virtue of the mOrtgage. On the con- 
trary, the court held that the bonds for which thé mortgage was given 
as security were invalid, and as a conséquence, of course, that none of 
the property could be sold by virtue of the mortgage. But at the time 
of this décision ail of the property covered by the mortgage was in the 
hands of the receiver appointed by the court. It is now, for the first 
time, brought to the noticei of the court that the notes executed to the 
défendant coijapany by the Collège Hill,La.rid Association, toge ther with 
the mortgage securing them, were likewise then ip the hands of the re- 
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ceiver, although they were set out in the inventory, returned by the re- 
ceiver first appointed, of the property taken possession of by him under 
the order of the court. This was the condition of the property in ques- 
tion when ail of the parties in interest, including the présent petitioners, 
agreed upon a decree confirming the report of the master, which, as has 
been said, ascertained and fixed the amounts of the respective claims, 
and ordering the sale of ail of the property of the défendant company to 
satisfy the same. This was undoubtedly done because ail of the parties 
in interest were parties to the suit; ail of the property of the défende 
ant company, which was insufficient to pay the creditors in fuU, was 
supposed to be in the hands of the receiver of the court; it was neces- 
sary that the court should retain the cause for the purpose of paying the 
receiver's certificates issued for the protection of the property pending 
the litigation; and it was therefore deemed advisable by ail of the parr 
ties in interest to hâve the whole matter disposed of in this court, thereby 
avoiding the unnecessary expense of again litigating their respective 
claims. Under such circumstances, for this court to release its control 
of the notes and mortgage in question in order that they may be subr 
jected to the process obtained by the petitioners out of the state court; 
or for this court to award petitioners priority of lien by reason of their 
proceedings in the state court, would be togive them an unconscionable 
advantage over the other creditors of the défendant street-car company; 
who acted upon the petitioners' consent to the entry of the decree in this 
court, and who hâve, so far as appears, taken no action; in the state courts 
for the protection or enforcement of their demands. The order appoint- 
ing the receiver, and directing him to take possession of the property in- 
volved in the suit, evidently proceeded upon the theory that the défend- 
ant company had no other property than that covered by the mortgage. 
It was undoubtedly illégal in the receiver to take possession of any prop- 
erty not so covered; for the bill was filed to;foTecIose the mortgage exe- 
cuted to the complainant, and the order appointing the receiver, and 
directing him to take po'sseSsioti. of the property of the défendant, was 
legally applicable only to the property embraced by the bill. But the 
notes and mortgage in question having been brought into the custody 
of this court under color of its authority, although illegally, the court 
has jurisdiction to décide ail conflicting rights thereto; ail pàrtieé in 
interest being parties to the suit. This conclusion is, I think, justified 
and sustained by the décision of the suprême court' in the case of Gum- 
bd V. PUUn, 124 U. S. 131, 8 Sup. Ct.Rep. 379. There it appeared 
that the marshal had taken possession of a certain stock of goods bf pne 
Dreyfus on Sunday, under color of process issued the same day, at the 
suit in the circuit court Of certain of bis creditors. Gumbel, another 
créditer of Dreyfus, commenced suit against him in one of the state 
courts, and procured an attachmentto be issued and placed in the hands 
of the sheriff, who was prevented by the marshal's possession from mak- 
ing an actual levy on the goods of the attachment held by him. The 
suprême court held that, though the taking of the goods by the mârshal 
was illégal,- — the writ under which be acted having been illegally issued 
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add lev^éd^ — they were taken iirider color of its authority, and the cir- 
criit court therefore acquired jurisdiction by vi^tu^ of the seizure to de- 
<àât)>al] questions concerning the property, and should bave done com- 
plète justice between the parlfies by enforcing their équitable rights. So 
hère, I think that the notes and mortgage in question, having been taken 
possession of by the receiver under the order of this court purporting to 
authorize him to take possession of ail of the property of the défendant 
Company^ were taken by that oBBcer under color of authority, and the 
court therefore acquired jurisdiction over it; and, ail the parties inter- 
ested therein being before the court as parties to the suit, it became the 
dutyof the court to dispose of the property in acoordance with their éq- 
uitable rights. Those rights are fixed by the order of the court, entered 
by the consent of ail of the parties in interest, including the petitioners, 
confirming the report of the master, which ascertained the amounts and 
order of priority of the claims of the respective parties. The notes and 
mortgage now in question not having been embraced by the decree of 
eale already made, there must be a supplemental decree directing a sale 
of the notes and mortgage, and a disposition of the proceeds thereof in 
accordance with the rights of the respective parties as fixed by the agreed 
order and decree. In respect to the stock subscriptions, referred to in 
the supplemental pétition, nothing more need be said than that it is a 
matter over which this court never acquired any jurisdiction, and with 
which it is therefore in no way concerned. Pétitions denied, and coun- 
sel will prépare a supplemental decree in accordance with the views 
above expresâed. 



Gaib V. Tdttlb et al. 

iOircuU Court, W. D. JIftffsourt, 8. D. February 8, 1893.) 

1. Tbust to Seoubb Dkbts— Surplus— Ri0BTS or Dbbtob. 

The grantbr In a deed of trust, made to secure a debt, became fnyolved in trouble, 
and flea the state. The créditer secured iaduced the trustée to sell, and the prop- 
erty was purchased by défendants, bringing enough to pay the creditor and leave 
a surolus to the grantor. Appreheuèive that they would be made to pay this sur- 
plus 10 grantor'B other creditors, défendants, who had received a conveyance from 
the trustée, reconveyed the properf^y to the trustée, procured him to reseli the land, 
and at suoh sale repurohased the land for a trifle, and received a second deed from 
the trustée. Held, in an action by the grantor against défendants to recover the 
surplus on the flrst sale, that the second sale was a nuUlty, and that plaintifC was 
entitled toreèoTer the surplus. 

8. SaMB— OONTEMPORANBOOS pABOL ASBtoBMBNT. 

Défendants alleged that plaintiS had directed the trustée to apply any surplus 
remaining af ter satisfaction of the debt secured to the payment of plaintift's other 
indebtedness, There was no évidence to support the Contention, ezcept an admis- 
sion of plaintlfl occurring in an imputed conversation three years prior to the sale. 
Held, that such alleged direction to t^e trustée, purporting to bave been made con- 
temporanèoUBly wltu the deed of trust, and giving a ditCereht direction to the fund 
than that therein prescribed, was not admissible in évidence. 

t, SiAMB — D^s^o^TTioN op Surplus— Dbolabationb oï Tkubtbe. 

The deed Jtself having provided that any such surplus should go to plaintlfl, dé- 
fendante purbhased with notice of such provision, and aoted at their péril in rely- 
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ing on the représentations of the trustée that sUch surplus should be applied to the 
satisfaction of certain debts of plaintifl in wUoti défendants were interested, to 
the exclusion of ottier oreditors of plainUff. 

4. SaME— RATinOATION BT OBANTOB. 

Tfaough défendants may hare been Induced to buy tbe property by snoh repré- 
sentations of the trustée, tbe same being beyond the scope of nis authority, plain- 
tiff could not by receivlng or snlng for such surplus, without knowledge of the de- 
parture of tbe trustée, be held to thereby ratify tbe conduot of tbe trustée in the 
premises. 
6. Bamb— Action to Recover Surplus— Partibs. 

The grantor, and not the trustée in a deed of trust, Is tbe proper person to main- 
tain an action for the recovery of a surplus due to the grantor after satisfaction of 
the debt secnred. 

At Law. Action by William Gair against Seth Tuttle and others to 
recover a surplus due to plaintiflf as grantor in a deed of trust to secure 
debts, remaining after a sale of the trust subject, which was land. 

STATEMENT BY PHILIPS, DISTRICT JUDGE. 

One Davis, being the owner of the land in question, mortgaged it to 
the Lombard iavestmert Company to secure a debt of, say, about $2,600. 
Hegave two mortgages, — 'one for the principal sum, and one for the 
annually accruing interest. Afterwards he sold the land to the plain- 
tiff Gair for over $5,000. In payment therefor, Gair executed his note 
to Davis for, say, $2,800, and assumed the payment of the debt of Da- 
vis to the Lombard Investment Company. To secure the payment of 
tbe note.to Davis he executed to Davis a deed of- trust on the land, in 
which trust-deed the payment of the debt to Lombard was assumed. 
Gair made payments to Davis until the amount remaining on his note 
was about $1,800. Gair got into some trouble, and left the state, going 
to Texas. Thereupon Davis, who had transferred his note on Gair, per- 
suaded the trustée, Morris, to advertise the land for sale under his deed 
of trust. He worked up a "syndicale," composed of the défendants, to 
purchase the land at this sale; who were persuaded to bid it in at the sum 
of $4,350, sufficient to pay off the Gair note to Davis, and-to meet the 
amounts owing to Lombard. At the conclusion of the sale Morris exe> 
cuted and delivered to the purchasers a deed, as trustée, conveying to 
them the land. This deed the purchasers accepted, and had recorded. 
On threats made by some of Gair's creditors and others to demand the 
surplus arising irom this sale, after the satisfaction of Davis' debt, the 
purchasers became alarmed, and, on the advice of counsel, undertook 
to reconvey the property back to the trustée, and induced him to ao- 
cept a quitclaim deed from them, and record it; and thereupon the trus- 
tée, at the instance of the purchasers and Davis, readvertised and resold 
the land. At this last sale the défendants again became the purchasers, 
at the sum of $100, and received a second deed from the trustée. Gair 
brings this action to recover from the purchasers the surplus money re- 
maining after the satisfaction of the Davis debt ànd the costs of the first 
foreclosure sale. The issues and other facts sufficiently appear from the 
opinion. 

Ben V. Massey and Sebree & Tcdkw, for plaintiff. 

T, J. De Laney and Bathbam & Son, for défendants. 
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; Philips, District Judge, (a/fer stating iJie facts.) By the express pro- 
visions of the mortgage made by Gair to Morris, trustée, the proceeds 
arising from the foreclosure sale were to be applied^-jPîrsÉ, to the pay- 
ihent 6f the costs of the sale and expënses attending the exécution of 
the trust; second, to the satisfaction of the debt from Gair to Davis; ancî, 
tMrd, the surpins, if aiiy, was to go to the mortgagor, Gair. This would 
hâve been so by opération of law. When the trustée executed and de- 
liyered to the purçhasers the deed, and they accepted and put the same 
to record, their obligation at law was complète to immediately pay to 
the trustée the whole sum bid by them. In such case the purçhasers 
were not responsible for the proper application of the purchase money. 
The title in them was complète, and the application of the fund devolved 
upon thé trustée, who, had the mouey béen paid to him, would alone 
bave been answerable to the cestui que trust and the mortgagor for the 
proper distribution thereof, Rev. St. Mo. 1889, § 8691; Barnard v. 
DuncM,:88 Mo. 182. The sale first made by the trustée was the exé- 
cution of the spécial power conferred upon him by the trust instrument; 
and, the power having been once regularly exercised and fuUy accom- 
plishedby the exécution and delivery of the deed to the purçhasers, it 
was exhausted. The second sale by the trustée sua «ponte was therefore 
a nullity. The défendants took no title thereunder. 2 Joues, Mortg. 
§ 1889; Koester v. Burke, 81 111. 436. The attempted reconveyance of 
the property by the purçhasers back to the trustée was an unprecedented 
performance; andj in so far as the rights of the mortgagor in this action 
are concemed, may be wholly disregarded. The mortgagdr waa in no 
sensea..party to this transaction. : 

It i» important in the furthér discussion of the questions involved to 
observe whàt the real issues are in this case. There is no foundation 
for any daim of fraud anddeceit. The auswer tenders no such issues 
On the contmry, it allegfâ âuthority in the trustée to make the assur- 
ances imputed to him. Therefore, having represented the truth, it 
would be utterly inconsistent and contradictory to claim fraud and de- 
ceit on. thé part of the trustée as ground of relief. The casemust there^ 
fore be coneidered and determined upoià ' the logic of the position as- 
sumed in'the answer. Harrisv. RaUroad Co., 87 Mo. 310; Newhamv. 
Kmlon, 79 Mo. 385; Bank v. Arrastrongy 62 Mo. 65; Wade v. Hardy, 75 
Mo. 899. If in fact the trustée did bave authority, from the mortgagor 
to 'séll and apply the surplus money to the payment of the prior mort- 
gages, the plaintiff would be bound thereby, and the défense of the dé- 
fendants at law would be complète. Let us examine this issue of fact. 
This claimed a-vithorizatibn rests entirely in paroi, and is sought tp be 
drawn from àû alleged conversation had with plaintiff at the time of the 
éxecution of the deed ofirust. The essence of the testimony respecting this 
issue isthat, atthè time ofthedrawingupof the trust instrument by Mor- 
ris, the trustée, when the provision was read to Gair stating that the deed 
of trust was subject to, the itrust-deeds therétoforè giVeii by Davis to the 
Lombard Investment Company, Gair askedïwhat Use. therftwas in that. 
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Morris Baid it was to make Davis safe, and that waa the intention. Gair 
observed that was useless; that if he could net pay for the place he 
wanted, in case the sale went on, to pay both of them; that he did net 
want Davis to lose a cent by him. This imputed conversation was nearly 
three years prior to the foreclosure sale. Such testimony is, at least, 
calculated, under the cireumstances of this case, to excite some suspi- 
cion. Davis, Morris, and thèse défendants seem to hâve been consult- 
iug together before the sale as to how the purchasers could get the land 
xinder the sale, and at the same time protect Davis against bis debt to thé 
Lombard Company, and secure the debt from Gair to him^ Gair, it ap- 
pears, had gotten into some sort of trouble and left the state, leaving thé 
farm in possession of a tenant. Frora "the atmosphère" surrounding 
the transaction, it is difficult to escape the impression that thèse parties 
regarded Gair as civilly dead, and thatthey would administer his estate 
after the fashion of an administrator de son tort. The défendant Tuttle 
is the father-in-law of Davis. Davis was the moving spirit in bringing 
about the sale. It was at his instance that the trustée advertised. He 
worked up "the syndicate" to purchase the land, and the very inspira^ 
tion of hië activity was to secure a bid sufficient to pay off ail the debts 
in which he Was directly and indirectly concerned. As Gair bàd gone 
to Texas under a cloud, it was supposed, perhaps, that he'would hot 
return or appear to interrupt the programme. The trustée, seemînglj* 
forgetting that, in exercisirig his duties under the trust-deed, he is espe^ 
cially a trustée for the debtor, and should pursue such course as is most 
advantageous to the debtor, {Chedeyv. Chesley, 49 Mo. 540-542,) evi- 
dently lent hîmself to the promotion of the Davis scheme, and no doubt 
did agrée to apply the procéeds of the sale as desired by Davis. In- 
stead ôf requiring the purchasers to pay over the purchase môhey at 
the time of the delivery of the deed, he permitted them to take itî 
and'put it to record without having received ail of the money. When 
other creditors of Gair interposed to reach the surplus fund, and recog- 
nizing the fact that, under the express terms of the trust-deed, this sur- 
plus bèlonged to Gair, recourse was had to the only apparent mode of 
escape from the dilemma by looking for nuthority irom Gair outside of 
the deed itself. It was discovered, as they supposed, in the conversa- 
tion resurrected after a three-years sleep. At most, the conversation 
relied upon was casual and incidental. It was a mère expression of 
what Gair expected ; a niere commendation of his honest purpose to see 
that Davis did not lose anything by the crédit given him. It was in no 
degree of the character of a direction to the trustée to dçpart from the 
plainly expressed provisions of the solemn power of attorney theh being 
executed. If such was the understanding of the parties at the time of 
the exécution of the written instrument, why was it not incorporated 
therein, which itself defined and qualified the powers and duties of the 
trustée? It is nothing more nor less thatt a bald attempt to ingraft by 
paroi a clause upon the deed of trust enlarging the powers of th& trustée, 
and giving a différent direction to the fund than that prescribed by the 
written instrument. Such verbal statements being made contemporane- 
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ously with the exécution of the deed appointing the trustée and defining 
his powers, they can neither qualify, enlarge, nor change the trustee's 
authority. Walker v. Migler, 30 Mo. 130; Woodward v. McGaugK 8 Mo. 
161; Man-gan v. Porter, 103 Mo. 135, 15 S. W. Rep. 289; Traay v. Iron- 
Worha Go., 104 Mo. 193, 16 S. W. Rep. 203. Courts cannot too rigidly 
adhère to the rule holding such trustées to the letter and spirit of the writ- 
ten power of attorney. It is certain and definite. It guards and pro- 
tects the righta of the mortgagor ag^st the treachery of human memory 
and the misconduct of the trustée. It is a source of reliançp to the cestui 
que trust, and,,ftl^ve ail, it is the sqrest protection and guaranty to the 
purchaser under foreoloçure. They hâve the record before them, — the 
open, published, and explicit déclaration, in solenan form, of the direc- 
tion and consent of both debtor and creditor. For «uch purpose the deed 
is written and jçeoprd^- - 

The teastee, then, having neither in fact nor law; authority from the 
mortgagor to,di|Vert the surplus fund a.n8ing from thes^le to other sources 
than the paynj/pnt thei^eof to the mortgagor, the final; contention of dé- 
fendants is Ûiat, thctrastep having representedto the purohaser that he 
bad authority to sell, and apply the surplus to the payment of antécéd- 
ent mortgages* l^nd WQuld so apply tb|e saçae, and they having bid the 
8um they did j<?:0 that theory, the mortgagor is bound ithereby in this 
action. The leg^l . postulat» for this proposition is the recognized rule 
of law applicable to principal and agent, that where a person represents 
l^imself to be-the agent .oftinother, dpthed with authority toact in a 
given matter and ina particular way, although he may bave no such 
agency and authority, y et if the misrepresented principal take the fruit 
of the assumed agent'sact, or seek to avail himself of the benefits aris- 
ing from the misrepresentation, he thereby ratifier the act of the im- 
puted agent, and will be estopped froni asserting th« oontrary; as "he 
who would av^il himself of the adyantages arising from the actof an- 
other ip his bebalf must also assume the responsibilities.," As this raises 
the question of ratification, it might. bsj a sufficient. answer to say that 
no such issue is tendered by the answer; as, under the code of pleading 
ili this state,, a ratification must be pleaded to avail the party. Bank v. 
4mstrong, 62 Mo, 69; Wade y. Hardy,, 76 Mo. 399,; : But if it be con- 
çeded that défendants are in an attitude' to avail thêKiselves of this dé- 
fense, it is an interesting question as towhetheri the foregoing rule bas 
any proper a,pplication to this case. It is a misconception to regard 
îlorris in the light of one acting merely under color of an agency. In no 
sensé did he ojçcupy the position of a person in possession of another's 
prpperty, ofleringit for sale on false assurances of ownership or author- 
ity to sell . : Nor was his attitude that of one falsely assuming to bave 
authority to dispose of another's property, and œaking false assurances 
respecting the^ same. In such case, the, true owner or principal could 
only claim the b^iefit of the act on the assumptioû. that the agent's act 
was.hiS'.v; 

JSut the; case, at bar is where Morris was the expiess trustée appointed 
by deed, 4wly reoorded, known to those dealingiwitbbim, wherein his 
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powers and dutîes were clearly defined. AU those who dealt with him 
had, as a matter of law, notice of the nature and extent of this trustee- 
ship. "Every such instrament in writing, certified and recorded in the 
manner heretofore prescribed, shall, from the time of filing the same 
with the recorder for record, impart notice to ail persons of the contents 
thereof; and ail subséquent purchasers and mortgagees shall be deemed, 
in law and equity, to purchase with notice." Section 2419, Rev. St. 
Mo. 1889. As said by the court in Bamard v. Duncaii, 38 Mo. 181- 
183: 

"The sale is not madé by the original owners. It was a sale by the trustée 
in hia flduciary capaeity only. The trustée undertaljes only for the exécution 
of the power that is given liim, and be is only anthorized to sell and convey 
the title which is vested in him by the deed. * • * The case belongs to 
the class of flduciary vendurs, as executors, administrators, guardians, mort- 
gagees, assignées for the benefit of creditors, and other lilce trustées, who 
hâve no otiier interest In the property than a légal title with power to sell and 
convey. * * ♦ They are mère agents to sell and convey, and trustées to 
exécute the trusts declared. • • * The title is on record, the records are 
open to ail, and the purcliasers can examine the title for theniselves. There 
being no warranty, the rule of eaveat emptor must necessarily be implied in 
référence to the conveyance." 

It is in consonance with this that the rule obtaîns that a purchaser 
nnder a foreclosure mortgage sale cannot be relieved from the payment 
of the surplus bid by him on the ground that he was of opinion, and was 
so advised by counsel, that the surplus fund would goto the liquidation 
of the prior mortgage debt. The purchaser buys only the equity of ré- 
demption, which is converted into money, and he takes the property 
cum onere. "A trustée holding the naked légal title cannot, on the sale 
of the property, use part ôf the purchase money to satisfy taxes or prior 
incumbrances, unless he is enipowered thereto in thé instrument creat- 
ing the trust. In ail such cases the purchaser takes the land subject to 
the incumbrances." Schmiât v. Smith, 57 Mo. 135. See, also, Shear v. 
Robiruim, 18 Fia. 379; Lèdyard v. Phillips, 32 Mich. 13v 

As said by Lord HardbWicee in PvMisn v. Ready, 2 Atk. 591 : 

"If parties are enlering into an agreement, and the very will ont of whieh the 
forfaiture arose is lying before theio àiid tiieir counsel wliile tlie drafts are 
preparing, tlie parties shall be siipposed to be acquainted with the consé- 
quences of law on this point, and sliall not be relieved uiider a pretense of be- 
ing surprised with sucli Btrong circumstances atteuding it." 

Administrators cannot bind the estate by any représentation made by 
them while conducting a sale. Richardson v. Pulmer, 24 Mo. App. 480. 
This, inter alia, for the reason that their duties are defined and limited 
by law, and "no person may proless ignorance of the extent of the power 
of a public agent, and individuais must take notice of the extent and 
authority conferred by law upon the person acting in a fiduciary capae- 
ity." âate V. Haya, 52 Mo. 580, and citations. 

As applied to the facls of this case, we hold that where the purchaser 
is advised, by the deed of trust itself under which the trustée is pro- 
ceedingy that any surplus arising therefrom shall go to the mortgàgor, 
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h,e hasBJoUe^ of the trustee's express aulhority, and the doctrine of caveat 
eniptor appliçs. The purchaser acts at bis péril in relying upon the rep- 
résentations of the trustée as to any njodification or change in bis 
powers, existing in pais. What safety bas the mortgagor under any 
other rule? What claim of relief can any sane raan hâve to the inter- 
position of the court to relieve him against his own reckless négligence 
in blindly accepting the statement of the trustée, in direct conflict with 
the express direction in the very deed under which the trustée sells 
and the purcbaser buys? The deed of trust adVising the purchaser of 
the fact ,that any surplus bid by him was to go to the, mortgagor, he was 
at once put upon inquiry as to the existence of the outside authority 
claimed by the trustée. I understand the rule of law to be that, when 
a partydsthus put upon inquiry, he is affected with notice of every fact 
to whieh a reasonable proseeution of the inquiry would lead. One con- 
scîbus^of the means of kppwledge cannqt shut his eyes to "the means in 
his pô^çésioii for the pujpose of .gaining further information." Rhodes 
v,, iQviqa,k,Àii Mo. 370. As pertinently saii by Bakewell, J., in Lee 
V. 2Wner;< 15 Mo. App. 213: 

' "ïtià%ell settled that eVery ohe iâ conclusively presumed to know those 
tbings which he might bave known if he chose to ask a question that it was 
his duty in oçdinary prudence to ask, 'Notice' means the means of knowledge 
of vyhich a person willfully neglects ûr refuses to take advantage. * * * 
ïhe purfihaser who assumes the risk of bargaining without inquiry cannot 
transfértôthe deféndant[plaintifiE] a loss resulting from his bwn neglect and 
iiiaction'. iSm«À V. ymey, 36 N. Y, 79-87." 

When, thèse défendants knew that the trustée was assei;ting an author- 
ity. i» contradiction of the express conditions of the trust-deed, the niost 
ordjnary prudence would hâve prompted the inquiry, "How and when 
di<4 yoUj get such authority from Gairî" The presumption is that the 
truste© wouW bave infoTrped them, just as he testified on th.e trial when 
questioiied.thereofj.that his claim of authority was predicated of the con- 
versation had with Gair at the time of the exécution of the deed of trust; 
which coiîi,versaitiori, as we bave already shown, amounted to no author- 
ity at aJJ. 

. Where,. tben, is the foundation for the dernier ressort of counsel for a 
ratification? The rule of ratification applies " when an authorized agent, 
actiiïg within the scope of his authority, perpétrâtes a fraud for the 
benefit of his principal, and the latter receive the fruits of it; he if liable 
as ; for bis own wrong." Smith v. Tracy, svpra, page 83. It bas no 
application wherp the trustée is clothed with a spécial limited authority, 
afid in mafeing sale départs from or makes assurances outside of his ap- 
parent; authority, By receiving the proceeds of the sale, or suing there- 
for, witl^put-linowledge of the departure of the trustée, the principal is 
not affirniing,,t)bi,9 wrong pf the trustée, but is only claiming that which, 
by the express ternis of the power of attorney, he is entitled to. This 
impprta,nit,di^inction is sharply drawn in the case last cited, wbere the 
court c^tçf;, the case of Wilson, v. Tumman, 6 Man. & G. 236, in which 
it Mvasheid " that, by adopting and ratifying what he had authorized, 
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he did not adopt and ratîfy the tinauthorîzed acts of his agent." Pred- 
icàble of this distinction, the principle is announced in White v. Sandera, 
32 Me. 188: 

"If one wrongfully sells the plaintifE's goods, the receipt of money from 
him by the plaintiff, on account of such goods, would not be a ratification of 
the sale, provided the plaintifl would hâve had a right, without notifying the 
sale, to recelve the monfey, " 

So it is held that the receipt of a portion of money realized from prop- 
erty improperly sold by asheriff^Ûl not àmount to a ratification of the 
sale. Harris v. Miner, 28 111. 135, 136. "Without notifying the sale," 
the plaintiff hère, had the surplus money been paid over to him, would 
hâve been entitled toit, under the express provisions of his deed author- 
izing the sale. There is not one word of évidence to show that wben he 
brought this action he had knowledge of any représentations the trustée 
is no^ir çlaimed to hâve made. By bringing this action he ratifies noth- 
ing; he only lays daim to that which» by the plain letter of the trust- 
deed, he is entitled to. It is not deemed necessary to go further, and 
comment on the efiect of défendants' accepting deed from thé trustée, 
and afterwards ousting the plaintiffs tenant from the land, and with- 
holding the premises to the date of this trial, It would présent the 
question of estoppel as, against the défendants. Ledyard v. Phûlips, 32 
Mich. 13. Nothing could betterillusttate thé improvidence and irregu- 
larity of the course pursued in this transaction than what followed the 
effort of the purchâsers at the first foreciosure sale to escape their re- 
sponsibility to Gair. The answer discloses the fact that, at the instance 
df Davis, wfio was not the holder of thé noté, the trustée, Morris, sôld a 
second timç. At this sale thèse same défendants bought in the property 
ait $100, which is admittedly wdrth $4,300, which after they shalïhave 
paid off the Lombard debt, if they ever do, would cost them only about 
$2,600, while the évidence at this trial shows that at the first sale there 
were bidders who were ready and willing to bid at leflst the amount of the 
Davis debt, $1,800. So by this second rrianéuverof défendante they 
seek to obtain Gair's entire equity for $100, and leave him indebted tO 
the holder pf the Davis note for $1,700 and interest. 

The objection that this action, if màîntainable at ail, can only bé in 
the namé bf the trustée, is not tenablé. The debt of Gair to Davis hav- 
ing been satisfied by the sale, the surplus money belonged to the mort- 
gagor. He then became the real and Only party in interest, and either 
he or the trustée might bring action for moiiey had and received.' Reyn- 
cldav. Hmnessey, 2 Atl. Rep. 701, 15 R. I. 215; Flanders v. Thomas, 
12 Wis. 410; Ballinger v. Bmirlqnd, 87 111. 513; Rogers v. (?okefl,51 
Mo. 466; MeOomas v. Insurance Co., 56 Mo. 575; Fitzgerald V. Barker, 
70 Mo. 687. 

Again, the defect of patty plaintiff, if such defect were concéded, be- 
îng appàteiit on the face of the petitioù, shôuld be raised by dëmurreri 
If not sp raised, the objection is deemied in law as waived. State v. Sap- 
pingtorii 68 Mo. 454; Waïker v. Dmwer, 79 Mo. 672; Bogers v. TucBr^ H 
Mo. 352,7 Si W. Rep. 414. Embarràssing,indéèd, would bè the situa- 
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tion of this plaintiff if bis relief degended on the trustée, Morrig, taking 
the initiative in this matter, whepit appears that he is makingrcommon 
cause with the défendants to defeat the plaintifPs action. The issuesare 
fouud for the plaintiff. . Judgment accordingly. 



Atchison, T. & S. F. K. Ce. ». Howard. 
(Ctrouit Court of Appeala, Mghih dreuit. February 8, 1893.) 

1. Nbw Tbiaii-^Discrbtion or Tbial CoiJbt. 

The question of a nev7 trial i-eets In the sound discrétion of the trial jndge, and 
a refusai thereot is not reviewable in the circuit court of appeals. 
8, Instructions— OpraioN oir ^tidenob. 

It is not error for a fédéral judge to express Us opinion as to the weight which 
«Ugbt to be glven to the statemeAt of a witness, when the jury Is in fact lef t free 
to discrédit the statement. 
8. SaMb— RsTiG-w— Frebvmftions. 

Wilen', tiuder snch clrcumstances, the substance only of thé conrt's language Is 

Îtivenrin the bill of excentlonB, itmust be presumed that it did sot transcead the 
linits 91 judicial discretioq.- 

i. MaSTBB ÀND SBRVANT— FÈRgONAL InjUBIES— CoNTBtBDTOBT ITXOLIOENCE. 

In an action by a locomotive firentan for péréonal injuries sustaiiied by the blow- 
ing out Qf a boiler flue, tl)e statement of witnesses that the accident " might " bave 
been due In part to the manner in whlch the fireman cast lumps of coal into the 
fire^boz is insufScient tb justify sUbmitting to the jury the question of contribu- 
tory D^egligence, when there is no évidence as tp his manner of puttln^ in coal. 

In. Error to the Circuit Court of the Upited States for the District of 
Colorado. 

Action by Frank Howard against the Atchison, Topeka & Santa Fe 
Bailroad Company for personal injuries. Verdict and judgment for 
plaintiff. Delendant brings error. Afflrmed. 

Charles E. Gast, for plaintiff in error. 

Bel'ore Caldwell, Circuit Judge, and Shieas and Thayeb, District 
Judges. 

Thayeb, District Judge. "This is a suit for personal injuries which 
the défendant in error sustained in Manh, 1890, while in the service of 
the Atchison, Topeka & Santa Fe RaiJroad Company as a locomotive 
fireman. On the trial in the circuit court it appeared that a flue-pocket 
was blown out of the boiler of the locomotive on which the delendant 
in error was employed, and that he was very severely scalded by hot 
steam which escaped from the boiler. A "flue-pocket," so termed, is a 
short flue which extends ii>to the boiler for about six or eight inches 
behind the flue-Sheet, and is closed at the inner end. Such " blind- 
flues," or "flue-pockets,"a3 theyaregenerally called,are located near the 
bottom, of the flue-sheet, and open into the fire-box. They are so at- 
tached tothe flue-sheet thât they tnay be t^ken out or withdrawn when 
it hecooies nççessary to remove sédiment or incrustations that bave col- 
lected onthebpttom of the boiler. The usualmethpd of ^ttaching flue- 
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pockets to: the flue-sheet of a boiler, so that they cannot be blown out, 
is to expand the flue on the inside next to the flue-sheiet, thus forming 
a shoulder which abuts against the sheet. The locomotive on which 
thei défendant in error waa employed when injured was an old one, but 
it had beeri thoroughly repaired and put in order about a year prior to 
the accident. 

In the course of the trial in the circuit court the défendant in error 
called a witness by the name of Sturdy, who was the boiler-maker who 
had repaired the boiler immediately after theflue-pocket in question was 
blown eut. This witness testified, in substance, that while making such 
repairs he discovered that the flue-pocket had been put in originally 
in a faulty manner, by reason of itsnot having been expanded enough 
to give it ia suflScient shoulder to prevent it from being blown out. On 
his cross-examination, bowever, he was confronted with a letter written 
by him to his superior ofiBcer» shortly after the date of said repairs^ la 
which he had reported that "the right cause of the flue-pocket béîng 
Mown oat was unknown, uuless it was due to a sudden jar against th« 
flue-sheet and a heavy pressure of steam; that thô flûe-pocket was good, 
and had been put back iù tfae boiler." It is stated in the bill of ex- 
ceptions that "Sturdy was the oniy witness who assumed to krrow hoW 
the flue-pocket had been originally put in." It is further said in the 
bill that there was "ôome testimbny * ♦ * tending tô show that 
the blowing out of the pocket might hâve been caused by throwing 
heavy lamps of coal into the fire-box;" and that "the engineer testified 
that the défendant in error had thrown sôme coal into the fire-boX shortly 
■béfore the accident, but that he did • not notice iii what manner it was 
done;" aJB(0;"that several large lumps of unburned coal were fouhd in 
the fire-box:after the flue-pocket was blown out." The foregoing iseub- 
^tantially ail of the testimony preserved in the record relative to'the 
caiiseof the accident; but the bill of exceptions doeâ not purport to c6n- 
tain ail of the tœtiïaony, or to givè anytyiig mort? than a short SUiù- 
mary of the charge ùnder which the cauisé was sùbmitted tô the jury". 
.; The firet error relied upon in this coort,îs thé refusai of theïower 
court to grant the plaintiff in error a new trial. Counsel for the rail- 
road Company claim to hâve been surprised by the testimony of the 
witness Sturdy, above referred to, and on that ground they asked the 
circuit court to award a new trial, which motion was denied. It is 
sufficient to say of thealleged error that we cannot notice it. The grant- 
ing of a motion for a new trial is a matter resting in the sound discré- 
tion of the trial judge, and we are not authorized to review its action in 
that regard. EaUroad Co. v. Horst, 93 U. S. 291-301; Newconib v. 
Wood, 97 U. S. 581. 

Exception is also taken to one paragraph of the charge, in which the 
trial judge is said to bave "charged the jury, in substance, * * * 
that the only witness who assumed to know how the flue-pocket had 
been originally put in was the witness Sturdy, and that the jury ought 
to accept that as to the manner in which the flue had been put in orig- 
inally, and find whether such was a safe or negligently faulty manner 
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of putting it in.'' We discover no niaterial error in this direction, — 
ceïtainly none that would warrant a reversai. The trial judge had the 
right, if he thought proper, to express an opinion as to the weight that 
ought to be attached to the statements of the witness, and it is not appar- 
ent from the record that he did more than to express an opinion. Nudd 
V. Burraws, 91 U. S. 434-439; Raûroad Co. v. Putnam, 118 U. S. 545, 7 
Sup. et. Rep. 1; U. S. v. HailroadCo., 123 U. S. 113, 8 Sup. Ct. Rep. 
11; Lmejcyyv. U. S., 128 U. S. 171, 9 Sup. Ct. Rep. 57; Simmmsw. 
U. S., 12 Sup. Ct. Rep. 171, (October term, 1891.) The exact language 
pf the court is not reproduced in the record, — the substance merely is 
statedj'ftnd we would bé cdmpelkd to présume, in aid of the judgment, 
that what was in fact Said did ;not transcend the bounds of judicial dis- 
cretiopi 3But, in any Qvent, the jurors appear to hâve beeri left at full 
liberty (nptwithstanding what was said by the court) to discrédit the 
statements of the witnesB Sturdy if they thought proper. 

Oom plaint is also made, and an exception was saved, because the 
question of contributory négligence was withdrawn from the considéra- 
tion of ithejury. In ttiis respect we think there was no error. Somë 
witneseçs appear to hâve euggested that the blowing out of the flue-pocket 
might haye been due in part to the manner in which lumps of ooal 
werft jc«st into the firei-box; but, so far as the record shows, none of them 
went so far as to express the opinion that the accident was so occasibned. 
The testimony introduced on this point amounted to no more than a 
BUggesljon of a possible cause of the accident. There was no évidence 
offered in support of the suggestion that would hâve warranted the jury 
in fiijding that the défendant in error was guilty of contributory négli- 
gence. ;To hâve made out a case entitling the court tosubmit that issue 
to the jury it should haye been shown that coal was thrown into the fire- 
boxi in lumps of unusual size, or with unusual and unnecessary force, 
and there was no such évidence or proof of circumstances from which 
such faots icould be legitimately jnferred. No other exceptions were 
taken tQ-the action of th« trial court, and, as we find no material error 
înthosealreadyoonsidered, the judgment of the circuit court isaffirmed. 
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Kansas City, F. S. & M. R. Co. v. Stoneb. 
XGirçult Court of Appeals, Elght Circuit. February 1, 1892.) 

L Cakbieks oTjPassengbrs— ÇtoLLisioN OF Trains— Instruotionb. 

When à passenger is injured by the collision oit trains at a orossing of two r.il- 
roads, eacn company is liable in full if its servants are négligent; and hence in an 
action, agaliist both it is proper to refuse an instruction requested by one, correctly 
deflning tWe duty of the other with respect to tbe care to be exercised in approaoh- 
ing tbe croBBing, and casting upon it tbe liabillty in case the jury found a breach 
of the duty. Both oompanies are bound to the same degree of care, and the instruc- 
tion shcmld'be ntade applicable to botb. 
S. Bame. h 

In SUQ^ ao action one of tbe companies requested a charge that its employés were 
only boùhd tô exercise ordlnary prudence; that, in determlnlng whether they did 
80, ail the circumstances should be considered; and that, if they did exercise ordi- 
:■ nary. prudeipce, the company was not liable; "althougb the jury found that they 
performed sôme aots or omitted others which in the light of subséquent events 
• * :* would bave prevented the collision. " Held, tliat it was not error to omit 
the quoted part, since it contains an independeut proposition, which should bave 
'beeh ilref érred as B separate request. 
8. Same— PnESUMPTioN or Nkoliqenos; 

Where a collision occurs bétween the regular trains of two railroad compani^sat 
a çrpssing of their tracks in broad daylight, a presumption arises of négligence on 
tlie part of one or both ; and, in an action for injuries to a passônger, It is proper to 
refuse a chargé that one of the companies was not aSectfed by such presumptioh. 

4. Same— IwftTEtrciTloNS. 

In an action by a passenger for personal injuries the court oharged tfaatunless 

an act ox omission oontributed to the injury "directly or indirectly " it should not 

. be considered. Setd, that the use of the words''or indireoUy" was harmless when 

tiiere was no' proof of àny f act that coiild be considered as a secondary or remote 

cause. 

5. Same— DAMAG*si— FnTrôB Biteots. 

It was proper to i:ef use a charge that plaintiffl oould only recover for such future 
conséquences as were reasonably certain to ensue, and not for "merely possible or 
even probable future efiects not now apparent," as the quoted words qualified 
the correct proposition ezpressed in the preceding clause, and were liable to mis- 
lead thé jury. 

In Errot to the Cireuit Ckrart of the United States for the Western Di- 
vîson of the Eastern District of Arkansas. 

Action by John H. Stoner against the Kansas City, Fort Scott & 
Memphis Railroad Company. There was a judgment for plaintifif, and 
défendant hrings error. Affirmed. 

C. H. IHmble, for plaintifif in error. 

Joseph W. Martin, for défendant in error. 

Befdfe Caldwell, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Thayeb, District Judge- The défendant in error brought suit against 
the Little Rock & Memphis Railroad Company (hereafter called the 
"Little Rock Company") and the Kansas City, Fort Scott & Memphis 
Railroad Company (hereafter called the "Kansas City Company") for 
Personal injuries sustained in conséquence of a collision between trains 
of the respective companies at a çrpssing of the two roads in the state of 
Arkansas, a few mUes west of Memphis, Tepn. A westward-bound pas- 
senger train of the Little Rock Company was going over the crossing 
V.49F.no.3— 14 
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about 6:30 p. M. on July 9, l§90j when it was run into by a southward- 
bound freight train Of the Kansâs CSty Company, ahd thie défendant in 
error, who was a passenger on the Little Rock Company 's train, sus- 
tained iiljuries for wbich a jury àwârded him dftiiié^és in tbe sum of 
$3,600. No further statement of the circumstancea attending the col- 
lision is deemed uecessàry, asitjs net claimedtbat thé case should 
bave been withdrawn from the considération of the juiy. The trial re- 
jBiilied in a verdict exonerating 'the Little Rock Company; from ail liabil- 
ity, but holding the Kansas City Company responsible in the sum above 
stàtèd. The errors assigned relate exdusively to the cliàrge of the lower 
court, and its refusai to give certain requests asked by the Kansas City 
CpÏRpà'ûy. ; We proceéd tb consi^er the geveral assignments in theorder 
in whichtbey bave been Btated by counsel. 

Thé !fir|t érror asSigned is the refusai of the «îrcuit court to give the 
folio win^ instruction, which was asked by the plaintîff in error: 

"It W88 thé duty oî thé employéâ operating the p^senger train to corne to 
a f ull stop witbin a reasonable distance of the crossing, and to both look and 
list^ï for any train that miglit be approacliing it on tho other road. It was 
also t]E(eic duty, after sfcoppin^ and iobklflg and liélfèning, to approach the 
cros^lpg wltli <»ution, kêepingia.v lookout to see or hear trains ;that 

migbt be on the other road. If the englneer saw a train on the Kansas City 
10^ beforeoT at the tinw bis eagihe reached tlie crossing; it was his duty to 
observe it closelyV and deteriniiie Wh&tl\er it was in it^otion, and be certain 
'^hàÊît.W^iild nibteoUidô with thetïSiJi^^^ be waà pulling before hé pro- 
ceeded ovèir the crossing, or drew the cars containing the passengérs onto 
the track. If he failed in the performance of any of thèse duties^it was, neg- 
ligeii(^''£Or"iirbich the Little Bo6k & MempUsBailroad Company would be 

iiâbie."^',;;:,;;V., v'/V'/v;, ^''r ■;•■',;■■;,; ;■/'■:■;;,;,;■:: ' ■• 

Wé àré'of thé opinion that the Kansas City* Cdbî^ahy is not entitled 
to complain of the refusai to give the foregoing request, even though 
we concède th^titproperly descril^es the various preci^utipus which the 
pérsons in chargé of thé passenger train should -bayé taken. The case 
was, submjtted to the ji^ry under,(lirection3 from ihe , court >yhichpr6p- 
erly defirje^, t&e relation existjng between the d^f^n^ant in error and the 
Kansas Cit/ Company, as well as the clegree of c'àre ihat the laiter Com- 
pany was bound to exercise when.its freight traih^ approached thé cross- 
ing. Under such instructions, correctly defining'tÈe duty of the plain- 
,tiff in.erçor, ,the jury, ha,ye fôûnd that the collision was the "resuit pf its 
négligence. ' ,, - 

It may be that the Little Rock Company was equally culpâbïe, or 
that the higher degree of care it o\yed to the défendant in error, by rea- 
son of bis bèittg a; passèriger on its train, woûldliaVewàrranted à 'ver- 
dict ag^inst' it as well ' as àgainst thé Kah^ City Company, and tbàt 
such verdict Wbuld bavé béen féé'dered had morè spécifie instructions 
been giveti. 'But this "plea càntaot iâvail the plaintiff in error, for the 
reasOn thât it i? liable for ail thè înjtiries the défendant in error bas sus- 
tained, if its négligence directiy ÇQhtrîbùtédto the collision; and that it 
did se» ebhtïi'bilté bas beeû eàtablishéd by the verdict pf the jury under 
iittitructiôlifi cùirrectly definiug its dùty, as to whlch no exception wa» 
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taken. It îs to beobserved that the request preferred to the lower court 
by the, plaintiff in error related wholly to the degree of care its co-de- 
fendant should hâve exercised. It was not framed with a view of elu- 
cidating its own duty, but for the obvious purpose of casting as large a 
measure of responsibility as possible on the Little Rock Company. If 
thecircuit court had defined the duty of the Little Rock Company in 
the manner requested by the Kansas City Company, it should in that 
event hâve detined the duty of the latter company in similar language. 
In other words, if it adopted the instruction, it should hâve made it ap- 
plicable to both companieç. Both trains were bound to take the same 
précautions in approachiiig the crossing, and the jury should hâve been 
so advised. For the reasons stated, no error was committed in refusing 
the request. 

The plaintiff in error asked the circuit court to charge the jury in sub- 
stance as follpws: That ita employés in charge of the freight train were 
only bound to exercise ordinary prudence; that in determining whether 
such degree of prudence was exercised, the jury should take into con- 
sidération ail the circumstances of the situation; and that, if they did ex- 
ercise ordinary prudence, the Kansas City Company was not liable, "air 
ihmigh ihe jury found that they performed some acts or omitted othera which in 
the light qf giwsequmt events * * * wot4d hâve prevented the œîlmon." 
The court gave the several directions oontained in the request except the 
concluding clause, which is in italics. Such action is assigned as error. 

We are of the opinion that the assignment is not tenable. It will be 
observed ttiat the concluding paragraph bas no necessary relation to the 
prececling propositions oflaw stated in the request. It neither qualifies 
nor explains them, but is ap abstract proposition, not directed to any 
particular matter or fact in controversy. To speak more accurately, it 
was siniply a gênerai admonition to the jury that the quality of an act 
alleged to be négligent ought not to be determined exclusively iu the 
light of subséquent events. That may be, and no doubt is, a very 
proper admonition to be given in certain cases, especially in a case 
where the jury niight be in doubt as to whether the act of omission 
or commission counted upon amounts to culjiable négligence. Express 
Co. V. Smitfc, 33 Ohio St. 519. But if an instruction of that characteris 
sought, it should be preferred in the forni of a separate and independeut 
request; and, in any event, we conclude that the présent record does 
not disclose a state of facts which rendered such an admonition either 
necessaiy or appropriate. 

Error is also assigned becaùse of the refusai of the circuit court to 
grant the foUowing request: 

"Thére is no piésuniption of neglîfsence as against the Kansas City Com- 
pany ayising frora tlie fact that tlie «loUisioii otcurred. ïlie plaintiff m ust 
show by à proponderance of the testimony that it was guiliy of négligence 
wJiich wàs à direct cause of the injury." 

Weare <rf the opinion that this assigninent is not tenable for the fol- 
lowing reasons: The collision occurred in broad daylight, at a level 
crossing,, Mween two régula*, trains of the: Irespective companietL No 
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explanàtîon of the cause of the cèllîsion was attempted at the trial whîch 
would «xonerate both companiés from the charge of négligence, but each 
Company sought to cast the blâme upon the other. Under thèse cir- 
cuttistaiices, we think there was a presumption that the collision was 
due tô the carelessness of one or the other, or both, of the défendant 
companiés. Such being the presumption, the court below acted prop- 
erly in'defining the degreé of care each was required to exercise, and in 
leaving the jury to détermine, in the light of ail the testimony, upon 
whom rested the responsibility for the collision. It was not bound to 
déclare, nor would it hâve been proper to déclare, in a case of this char- 
acter, that the Kansas City Coinpâny was not affected by any presump- 
tion of négligence. 

Complaint is further made that the lower court refused the following 
request: '• 

"The plàintift is entitled to reeover dnly for sUch future conséquences of 
the iftjury.inflièted on hini as the protif showsyouare reasôriàbly certain td 
ensne. Damages should not be assessed for merely possible^ or even proba- 
ble, future éffects not no w apparent." •;, ; . 

We thihTc'this request was properïy refused, because itwaë liable to 
inisleàd the jury. The flrst paragraph of the request states "a correct 
proposition, applicable to the assessment of damages. , The last clause, 
howevér, déclares that "damages éhould not be àssessèd for * *' * 
probable future effects not now apparent." This was liable to be uhder- 
stood'âs'ùiea'ning thatthere ought to be no allowancô made for the prob- 
able' élfécts of an injury , unless the effects are so apparent at the time bf 
the trial, Or so manifest, as to be absolutely certain to occasion loss, àfld 
not nlerely reasonably certain. Ifa other tyords, it limits and niight 
bave put a false color on the preceding proposition. As the court had 
alreacfy given thé jiiry very full and fair directions as to the assessment 
of damages, we think it was under no obligation to givé the direction 
ïast above raentioned. 

Finally, it is said the circuit court erred in the following ex tract from 
its charge: 

"Speaking of iiegïlgence, I wlU say to you, in the language of the Little 
Èoek & Memphis Railroad Company: 'The only acts of négligence oh the 
part of the défendants, or either of tbem, that will be consideied by the jury, 
are those Which In some wày contributed to the injury, complained of by the 
plaintiff.-^ Any other acts not so contributing will not bè i-egarded by yOo.' 
ïhat, gentlemen of the jury, in substance should govern yoq in yourdelib-, 
erations in this; case. Unless an act or omission contrihuteç] to thé. injury, 
directiy or indirectly, it must not be considered by you." 

Gomplaint is made of the words "or indirectly,'' in the conclu(''îng 
paragraphi 'If thèse wdrdsare underat6odtomean that the jury were at 
liberty tb cônsidei" remote acts of négligence as distinguîshed from pri- 
mary, and if there was proof of such remote acts, wè cheerfuliy concède 
thàt the direction was errofaeous. But we bave ioôked throngh the rec- 
ord in vain for any ewdence tending to show an act of omission or oom- 
tûissioiion 1^8 part bf the Kansas City Company which it is possible to 
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regard as a secondary or remote cause of the collision. The use of the 
words "or indirectly," in the connection above stated, was not a materia:! 
error. 

Upon the whole, the case appears to hâve been tried by the circuit 
court with commendable accuracy and fairness, and its judgment is 
tl.erefore aifirmed. 



City of Goldsboeo r^MoFFETT d ai 

(Circuit Court, B. I). 'S'orth CaroUna. January 13, 1892.) 

i. Municipal G0BPOEAT10NS—C0NTKA.CT—OBDINANCE8. 

A eity passed an ordinance authorizing a certain flnn to construot water-wtirka 

. for it upon terms f uUy set pat. This waa accepted by the firm, and a.memoratidtim 

6f tbe acceptance was attached to a oopy of the ordinance, and signed in behalf of 

-, the oity by the mayor and^ crei-ki^ thereof, under its corporate seal, ànd by tue flrm 

and each member tbereof u&der their individual eeals. Eeld, that tbis:ConsUtuted 

a binding cohtract. 

8. B0NB8— Construction— Bheaob; 

The flrm gave a bond -«chiiib, af ter reclting that the same was required df ' them 
bythecity "for the faithf ni performance of their contracta "expressed thecondition 
to be that they should faithf ully perform their contract "duringthe construction of 
sald worlcs. " Seld, that thé latter words did not restrict thé scope of the bond to 
the period ôf actual constrnction, but, on the oontrary, a faîlure to begin the work 
at ail constituted a breach.' / 

8( BaME— MeABUBB OF DAlfAGBgr 

The amount of damages was at least equal to the différence betweenthe contract 
price and the compensation ^rôrided for in a new contract made in parsuance of a 
bid, securedbr a subséquent advertisement of the same wol^. 

At Law. Action by the city of Goldsboro against John F. Moffett, 
Henry G. Hodgkins, and John V. Clarke as principals, and Daniel G. 
Griffin as surety, upon a bond to secure the performance of a contract 
to build water- Works. Jury waived and trial to the court. Judgment 
for plaintiff. 

Reade, Busèee & Busbee, for plaintifif. ,:. ; 

Théo. F. Klutz, ior àefenà&nta. , , ; 

Seymooe, District Judge. The city of Goldsboro, by its board of alder- 
men, in the spring of 1887, enacted a city ordinance authorizing the firm 
of Mofîétt, Hodgkins & Clarke to construct, maintain, and opeïate water- 
works in Goldsiboro, upon térms fuUy set forth in the ordinance.' The 
ordinance was accepted by the firm of Moffett, Hodgkins & Clarke, 
which consistsof the défendants John F. Moflfett, Henry C; Hodgkins, 
and John V. Clarke, and ;an instrument embodying a mémorandum of 
its acceptance was on the 5th of April, 1887, annexed to a copy of the 
ordinance, and signed in behalf of the city by its mayor andclerky 
under its corporate seal, and by the firm and each member tbereof 
under their individual seak. Under thèse circuffistances the coart îs a;t 
aIoss to conceive upon what ground the position of défendants' èoun- 
«el, tbat: the; city ordinance did not constitute a contracta i«8t8. If 
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eithertbe cit^ fbf Goldsboro or défendants' firm are capable of entering 
into a contract, they bave done so by the ordinanceand its formai ac- 
ceptance. 

By their contract tbe firm of Moffett, Hodgkins & Clarke undertook 
to complète tbe said works to successful opération on or before October 
1, 1887. Tbis they bave failed to do. On the contrary, tbey bave en- 
tirely neglected and abandoned tbeir contract, and the city, after waiting 
a reasonable time, bas made a contract for the same works with anotber 
firm. Tbat contract, as well as tbe one witb défendants' firm, bas been 
admitted and made a part of tbis case. Tbe building of water-works 
being within the authority vested in the city government by its charter, 
and the contract baving been duly executed, and having been violated 
by delendants'firm, tbe city is entitled to récover from said firm wbat- 
ever damages it bas sustained by the default. To secure performance 
of tbe contract, tbe défendants Moffett, Hodgkins & Clarke entered into 
a bond in tbe sum of $5,000, wbicb was c»n tbe 7tb of June, 1887, duly 
executed by themselves as principals, and by the défendant Daniel G. 
Griffin as surèty. The condition of the bond is in thèse words: 

"Whereas, the city of Goldsboro dld on the 29th day of Marcb, 1887, adppt 
an ordinance anlhurizing and empowering Moffett, Hodgkins & Clarke to 
construct, maintain, and operate water*wurks to siipply tbe city of Golds- 
boro, N. C., wlth «rater; Htld whereas, the said ordinance was duly accepted 
by said Moffett, Hodgkiijs^S/Olprke; and wlieivas, il was further requiièd by 
the said city that tbe said Moffett, Hodgkins & Clarke give a bond in tlie 
sum of five thousand dollars for the faithful performance oftbelr contract: 
Now, if the said Moffett, Hodgkins & Clarke, or their assigns, do faitbfully 
perform the tèrms of tbeir contract during the construction of said works, 
then tbis obligation to be void; otherwise," etc. 

A jury having been waived, and hearing had, and the court baving 
found tbe facts to be as bereinabove stated, tbeonly question remaining, 
besides the amount of pl^intififs damages, is whetber there bas been a 
breacb of the condition of tbe bond. That is purely a question of con- 
struction. 

Défendants' contention is that the bond is conditioned only for faithful 
performance of the terms of tbe contract during the construction of the 
water-works, and that, their construction never baving been begun by Mof- 
fett, Hodgkins & Clarke, there can bave been no breacb. PlaintifPs con- 
tention is that the failure to construct is itself within the intent and 
terms of the bond. Whatever may be the tecbnical rules that some- 
times embarraiss endeavors to interpret wills, or even statutes, there 
is no diflBculty in regard to the principle by which every contract sboiild 
beconstrued; wbich is intention, and but one limitation, which is the 
words used by tbe parties. Unlike cases in which the meaning o) wills 
is involved, the words of contracts admit of tecbnical construction only 
wben tecbnical significations ar« intended by the parties. It is said in 
tbis case tbat both as a bond, and, as far as one défendant is concemed, 
as the contract of a suretyv tbe paper in suit should be strictly con- 
strued. Tbei!e are certaiii minor propositions laid down in tbe books. 
Âmoqg them is one tbat guaranties and other agreement^ sucb as is the 
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one by the défendant in thîs action who is a surety to answer for an- 
other's obligation, should be strictly consteued. On the other hand, is 
the rule that the words of instruments should be taken most strongly 
against their makers. Propositions of this description are more prop- 
erly guides in reaching intent than rules of construction. They are 
never resorted to excepting by way of illustrations, or, as Justice Rkd- 
ïTELD stylés them, "makeweights," if the intention of the parties can be 
ascertained from the words adopted by them, viewed in the light of the 
wbole agreement and its known circumstances. 

In the présent case the intent is évident, and is to be found in the 
récitals in the condition of the bond, one of which is that the défend- 
ants bave be^i required to pve a bond for the faithfnl performance of 
their contract. The words foUowing this récital are: "Now, if the 
said Moffett, Hodgkins & Clarke do faithfuUy perform the terms of 
their contract during the construction of said vsorhs,^ etc. If the words 
italicized should be construed to modify the obligation recited, which 
includes the performance of the contract, so as to lirait it to faithful per- 
formance, provided the cdottactors should sée fit to begin the work of 
construction, they would be made to contradict the expressed intention 
of the signera of the bond,> and would make th&t instrument as to one 
of the purposes, if not the main purpose for which it was given, entirely 
Ij,ngat0ifï. ; 'jChç city heeded no sèçurity for the performance of thé coû- 
tractj in case the firm went on and supplied. the Works, other than the 
Vifor^s thètalélVes and tl^é rental it had agreed to pày. What they de- 
manded a bond as security- against was pr^ecisely the contingency that 
bas happened. They had rejected other bids at nearly the same rates 
as thbsè offéred by Moâett, Hodgkins & Clarke, and were relying upon 
them to supply them vrith water-works. It was against a failure to per- 
form the work, damages to resuit from delay, and the possible incrëàsed 
xsostof a new contraint, that théy demanded and dbtained the security 
lof a boMi If the words, "during the construction," etc., contradict 
and rendér impossible of attainment this purpose, they may by an 
équitable construction, aliowable even in a court of law, bé rejected, m* 
res magia mkal qm,m ^eati 

A strict t«chnical coâstmotion of the bond leads to a like resuît. 
Obligors by their bond undertake to pay obligée $5,000, the obligation 
to be yqid upon their doing a thlng specified in the bond. That thing 
iis that M., H. & G. shall perform the terms of their contract during the 
construction by them of the Wàter-works; If this had been done, the 
bond tvould bave beeri discharged. It bas not been done. The act 
agreed upon is impossible, in view of the fact that M., H. & C. bavé 
not constnicted the work^ and now cannot do so. Had the c<nidition 
beeu impossible when the bond was exetuted, the liability would hâve 
been absolu te, for it Wôiild bave been the obligors' own foUy to uiidert- 
takean impossible condition. Had it subsequently become impossible 
by thé act of God, the act of the law, or the act of the obligée, thett' thô 
penéityiwoùld hâve been ssved, foi? -no 'pradence of the obligors cOtild 
bave guàrded against ^sucb « contingency. 2 BI. Comm. 841. But, 
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bavîng beoome impossible by the act of the oblîgors, the bond bas be- 
CDokerSiiigle and unconditional, and plaintifif may recover the damages 
actuaUy due them upon it. 

The remaining question is one of damages. After failure to obtain 
construction of the works by défendants' firm, the city again advertised 
for bids for precisely the same work, received an offer from another firm 
at a larger priée than that which they had agreed to pay Moffett, Hodg- 
kins &. Clarke, and, having acceptéd the ofler, entered into a new con- 
tract with such firm. Plaintiff asks to be allowed as damages the dif- 
férence in cost to it between the two contracts. This, at least, it is 
entitled to. The différence, being mère matter of computation, will be 
referred to a master, bis report to be sabject to exceptions, etc. Let 
such an order be entered. 



In re Schbïbb et al. 

(Circuit Court, s. D, New Tarie. January 8, M83.) 

1. CL-STOïès Dtobr— AbinmsTK^TiVB Cvafpjté âct op Jdnb 10, 1890— Pbotbst, 

' 'A prôtesi againBt appraiiiements inàaë of imported merohandiEte inaccordanee 
v^ltb «eçtion 2911, Ber. ai, :IT> S., raises, witbln the meaniog of section 15 ot the ad- 
ministrative customs act of June 10, 1890, (36 ISt. p. 131,) a question as to the con- 
straotion of the law and the faots resttecting the classification ôf sach nierohandise, 
and the rate of duty imposed thereon under snch classification. : 

2. Samb— Eepbal OF Statutb. 

Section 2911, Rev. St., was not repéaled by section 10 of the administrative cus- 
toms act, but is still in foicie. 

At Law. 

During September, 1890, Schefer, Schramm & Vogel imported from a 
foreign country into the United States at the port of New York certain 
merchandise consisting of cotton hosiery and skirts of similar kind, 
but diflferent quality, and charged at an average price. The local ap- 
praiser at that port, in appraising the value of this merchandise, applied 
the principle laid down in section 2911, Rev. St. U. S., which reads as 
follows: 

"Whenever articles composed whoUy or in part of wool or cotton, of simi- 
lar kindr but différent qualitj, are foandin the same package, charged at an 
average priçe, it shall be the dnty of the appraisers to adopt the value of the 
best article contained in such package, and so charged as the average value of 
thé whble."' 

Witbin tcbe time specifièd in section 13 of the administrative customs 
act of June 10, 1890, (26 St. U. S. p. 131, c. 407,) the importers gave 
notice in wiûtiug to the collector of that port of their dissatisfaction with 
the appraisiçment made by the local appraiser, and, pursuant to the di- 
rections pf the collector, a reappraisement was made by one of the United 
States gênerai appraisers, who sustained the décision of the local ap- 
praiser in, appraising the value as àforesaid. Thereafter the importera 
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diily gave notice in ■writing of their dissatisfactiôn with this reappraise- 
ment to the collecter, who thereupon trahsmitted the invoice of the mer- 
chandise in question, and ail the papers appertaining theretô, to a board 
of three United States gênerai appraisers, who, after an examination of the 
case, decided the value appraised as aforesaid was the dutiable value ac- 
cording to làw. Upon this value, the collector then levied and exacted 
duties at the rate prescribed hy law on the merchandise in question. 
Within 10 days after the exaction of thèse duties, as prescribed in sec- 
tion 14 of the administrative customs act, the importera duly protested, 
as foUows: 

" We claim that the said merchandise is not dutiable under section 2911 of 
the Eevised Statutes, under which section the said goods hâve been classiBed for 
duty, but that the same are dutiable only under those provisions of existing 
laws which require that ail goods siibject to ad! oaZorewi duty shallbe appraised 
and reappraised according totheactual marl^et value and wholesale priée of the 
merchandise at the time of exportation to tlie L'nited States in the principal 
markets of the country whence the same hâve been imported. We claim that 
the gênerai appraiser who first appraised said goods, and the board of général 
appraisers who afterwards reappraised said goods on appeal, instead of reap^ 
•praisingthem according to said actual market value or wholesale price in the 
principal markets of the country of exportation, reappraised the same accorda 
ing to the provisions of section 2911 of the Revised Statutes, which is iiow, 
and has long been, obsolète, it having been a portion of the tariff act of 1832, 
which was repealed by the later acts of 1^42, and others foUôwing the same 
up to the présent time. We elainl that said reappraisers, discovering the fact 
that said merchandise waS composéd in part of cotton or wool, charged at an 
average priée, supposed that ît was their duty to adoptthe vaine of the best 
article contained in each package, and so charged, as the averagevalue pf the 
wholé, thus classifying the goods as subjèct to a section or provision Of the 
îïlevised Statutes long since obsolète.*' ■ 

Alexander P. Ketchvm, for importera, contenàed: . 

(1) That section 10 of Ibe administrative customs act provided that it 
should be the duty of the appraisers, by ail reasonable ways and raeans in their 
power, to ascertain, estimate, and appraise (any invoice or affldavit thereto pir 
tb the contrary notwithstanding) the àctual market value and wholesale priée, 
etc., of thé merchandisein suit. (2) That section 19 of the same act provided 
that duty should be assesséd upon the actual market value or wholesale price 
of said. merchandise. (3) ;That the appraisement under section 2911, Rer. 
St., of the merchandise in suit, obtained a higher value than.sucb market 
value or wholesale price, and a duty exacted on the higher value so obtained 
was greater than the duty would hâve been if exacted on such market valufl 
or wholesale price. (4) That section 2911, Rev. St., theréfore, wàs inconàist- 
ent with said section 10, and was, under section 29 of the administrative cus- 
-toms act, repealed thereby. 

^ Edward MMchell, U. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for collector, coutended: 

(1) That section 15 of the administrative customs act, having given the 
court jurisdiction only as to classification of merchandise and the rate of duty 
imposed thereon, and there being no question raised or capable of being raised 
in this case as to classification or rateof duty by the protest or by tlie tacts 
before the court, the court had no jurisdiction of this case, involving, as it 
did. only the appraisement of value heretofore determined, and by section 13 
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of the same act made final and conclosive. ' (2> That seotîion 2911, Bev. St., 
which, under section 5595, Bev. St., was certainly the law of the, land after 
the passage of the Bevised Statutes until the passage of the administrative 
customs act, WHS omltted from the list of sections of the Kevised Statutes 
speciflcally enumerated in section 29 thereof as repealed by that act, and was, 
tlieréfore, pres.umably not repealed or intended to be repealed. (8) That sec- 
tion 10 of the administrative customs act was a re-enactiQent,without change 
of meaning, of section 29G2, Bev. St (4) That section 2911, Eev. St., evi- 
dently was, as to the kind of mercliandise in suit, in the nature of an excep- 
tion to section 2902, Rev. St., and thèse two sections, so construed, were enr 
tirely consistent. (6) That said section 10 and section 2911, Eev. St., were 
to be construed in the same manner as sections 2902 and 2911, Bev. St., and 
that section 2911, Bev. St, was not, therefore, inconsistent with said section 
10, and was not repealed by it. 

WKtEEa:EB, District Judge. The first point is as to whether the protest 
raised the question as fo the effect of section 2911 of the Revised Statutes. 
Section 16 çf the administrative customs act, as to appeals to the circuit 
court, provides that if the importer, consignée, or agent for the importer, 
or the collecter, or secretary shall he dissa^sfied with the décision of the 
board of gênerai appraisers, as provided for in section 14 of this act, as 
to the construction of the law and the facts respecting the classification 
of Bucb merchandise, and the rate of duty imposed under such classifi- 
cation, they, or either of them, nmy, within 30 days next after such dé- 
cision, appeal to the circuit court of the United States. This question, 
under section 2911, Rev. St., would directly relate to the duty imposed 
there, and to a décision under the law and the fàcts respecting that; so 
the question would seem to be raised by this protest. The question as 
to whether section 2911 is still in force and can be carried outrestsupon 
whether it is consistent with, and can be carried out with, the provisions 
of section 10 of the administrative customs act. I think it Can be, be- 
cause section 2911 merely provides what sample is to be taken for ap- 
praisa], the same as the section as to sending one parcel in ten or one 
case in ten to bo examined. It merely provides what shall be taken for 
examination, instead of taking an average of the goods of the same class, 
of différent values, mixed together. Wben that sample is taken, then 
ail the other provisions of the law are to be folio wed as to that. I think 
the inteiitiOD' of the law was that the appraisals should not be made on 
an average, but should be of a definite thing, a sample, the best in th© 
lot, t6 be goné by. Section 2911 and section 2902 stood in the Revised 
Statutes tpgèther, and coùld be enforced together; and there is no inore 
différence between section 2911 and section 10 of the administrative cus- 
toms act, ip thèse respects, than there was between section 2911 and sec- 
tion 2902 of the Revised Statutes. They can stand together in either 
case, and be enforced. The décision of the board of gênerai appraisers 
is therefore afSirmed. 



Ù IR BS UÂDDOCX. 219 

In re Maddock d al. 
{CirctiU Cov/rtfS. D, New York. January 20, 1893,) 

CnsTOHs DuTiBS— AoT OF Mabob 8, 1883— Table Mibbobs. 

Table wirrors, known as "mlrror plateaus" or "circles.'made of plate glass, 
silvered, beveled, and framed, in clrcular form, held not to be dutiable at 45 per 
cent, ad valorem, under Scbedule B, par. 143, as a "manufacture of glass, or of 
wtaich glass shall be the cômponent material of cblef value," etc., bi.t dutiable at 
a .square-foot duty according to measurement, under pàragraph 141, and at an ad- 
ditlonal duty of 30 per cent, ad valorem for their f rames, under paragrapb 143 of 
said scbedule and act. 

At Law. Appeal by importera from décision of board of United 
States gênerai appraisers under section 15 of the act of June 10, 1890. 

Maddock & Steel (importers) imported per steamer Gufic, on July 8, 
1890, and per Runic, July 23, 1890, certain mirror plateaus or table 
mirrors, which were reported by the assistant appraiser to be disks of 
plate-glass, silvered, from 6 to 16 inches in diattieter, and set into a mêlai 
base, with feet, intended to be used on dining-tables for holding fruit, 
and for flower-stands. The coUectOr assessed duty thereon at 45 per 
cent, ad valorem, as "manufactures of glass," under pàragraph 143 of 
Scbedule B of the tariflf act of March 3, 1883. The importers protested, 
daiming the same to be dutiable as "caat, polished plate-glass, silvered, 
or looking-glass plates," according to their measurement by the square 
foot, with 80 per centum ad valorem added for their frames, according to 
the provisions of paragraphs 141 and 142 of said scbedule and act. The 
importers duly appealed to the board of United States gênerai apprais- 
ers, under the provisions of the act of June 10, 1890. The board of 
gênerai appraisers, on March 4, 1891, affirmed the décision of the col- 
lector. An appeal was thereupon taken by the importers to the United 
States circuit court from the décision of the board. The rôturn of the 
board was filed in the United States circuit court on May 15, 1891. 
Additional or further évidence was taken before one of the members of 
said board, as an ofiBcer of the court, under an order of the court entered 
June 1 , 1891 , by which it appeared that the articles in suit were mir- 
rors, commonly known in trade as "plateaus," "mirror plateaus," or 
"cirdes." Samples of the merchandise were also put in évidence and 
produced in court. 

Edward MîlcheU, U. S. Atty., and Henry C. Platt, Asst U. S. Atty., 
for coUector, 

Edward Hartley, for importers. 

Wheeler, District Judge. Pàragraph 141 of the tariff act of 1883 
provides for a duty on "cast, polished plate-glass, silvered, or looking- 
glass plates, not exceeding ten by fifteen inches square, four cents per 
square foot," etc. , increasing the duty by the square foot, as they are 
made largèr. Pàragraph 142 provides: 

"Bat no looking-glass plates or plate-glasa, silvered, when framed. shall 
{>ay a less xate of duty than that imposed upon similar glass of like descrlp- 
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tion not framed, but shall be liable to pay, in addition tbereto, tliirty per 
centum ad «ffi^ore?» upon such frames." 

Paragraph 143 imposes a duty upon — 
"Porcelain and Bohemianglass, Chemical glassware.paiiitedgiàssware.stained 
glass, and ail other manufactures oî glass, or of which glass shall be the com- 
ponent material of chief value, not specially enumerated or provided for in 
thiBOat, forly-àve per centuva ad valorem." 

This importation is of circular, cast, polished plate-glass plates, sil- 
vered, beveled, and framed. It has been assessed as a manufacture of 
glass, or of which glass is the component material of cMef value, at 45 
per centum ad valorem. The protest raises the question as to whether it 
it com,e3 under that paragraph oç under paragraph 141- The record 
shows that, thèse articles ; are used sometimes for table oruaments, and 
called "plateaus." They also may be used for looking-glasses. The 
caseis argued as if the clause "polished plate-glass, silvered, or looking- 
glass plates," of paragraph 141, applies only to looking-glasses. But 
paragraph 140 providés a duty on "cast, polished plate-glass, unsil- 
vered, not exceeding ten by fifteen inches square, three cents per square 
foot," etc. That shows that cast, polished plate-glass may or may not 
be made into looking-glass plates. It may be unsilvered or silvered, or 
it may be looking-glass plates. Thèse are, for certain purposes, look- 
ing-glass plates, but they corne within the exact description of "cast, 
polished plate-glass, silvered," of paragraph 141; arid also they are 
"framed," within paragraph 142. They are, therefore," manu factures 
of glass," provided for in this aet, and pot "manufactures of glass, or of 
which glass shall be thp component material of chief value," not prcn 
vided fojr. .,,They shouldbe assessed under paragraphs 141 and 142, and 
not under paragraph 143. Therefore the décision of the board of United 
States gênerai appraisers as reversed. 



• ' Jn rc Van Blankensteyn rf al. 

' < (Cirettif Cotwl, s. D. JTew) ForTt January 11, 1893.) 

CDSTOMS DUTIBS— 'AOT OF MaBOH 8, 1883— BOLTÏN& ClOTH. 

■ Eoltlng oloth, made of silk and cotton, silk chief value, used for other than mlll- 
Ing purposes, is not dutiable at 50 per cent, ad valorem, as a manufacture of silk, 
under paragraph 383 of Schedule L of tho tartft act of Mareh 3, 1883, but is f ree or 
duty, under paragraph 657 of the free-list of said act. 

At Law. Appeal by importers from décision of board of United States 
gênerai appraisers, under section 15 of the act of June 10, 1890. 

. Blankeneteyn & Hennings imporled by the steamers Burgoyne, July 
29, 1890, and La Normandie, August 20, 1890, certain "bolting cloth," 
which wa,s returned by the^ppraiser upon. the invoice as a niianufacture 
of silk and cotton, silk chief value, upon which the collectOr assessed 
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duty at the rate of 50 per cent, ad vcdorern under the provisions of para- 
graph 383 of Schedule L of the act of March 3, 1883. The importera 
protested, dï^ipaing that the said bolting cloth was entitled to free entry 
under paragraph 657 of the free-list of said act providing for " bolting 
cloths." The board of United States gênerai appraisers affirmed the décis- 
ion of the collector. An appeal was duly taken under the act of June 10, 
1890, by the importers from the décision of the board of appraisers to 
the United States circuit court. Return filed May 15, 1891. The évi- 
dence takep before the board of gênerai appraisers showed that the. said 
merchandise was known in trade and commerce Of this country as " bolt- 
ing cloth," and that it was bought and sold under that name, but the 
particular merchandise in suit was not used for milling purposes, but 
for fancy work or to be embroidered. Samples of the merchandise were 
produced in court. 

Edward Mitcheil, U. S. Atty., and Henry G. Platt, Asst. U. S. Atty., 
for the collector. 

CoTtistock & Brown, for the importers. 

Wheei^er, Distrj-ct Judge. Ail the force of the évidence is that thèse 
cloths are of the kind made for "bolting cloths." They may be fitted 
up .and used for other purposes, but they are still the same kind of 
clotb, and made in thé same Way. When congress said "bolting cloths," 
they did not then say that if they were used for anything else they 
should pay a différent duty, but that when made in that way, as bolt- 
ing cloths, without saying, for what they were used, they should be on 
the free'rlist. I thirik that, although thèse may be used for something 
else,' — -foilinings, bribr oïhamentation, or for something of that sort,- — 
ti(iosÈ thât were' impôrted under that act should corne in frëe; aïid so î 
fÈînk" t'hait' tHe'decîsicin'of thé board of gênerai ajjpraisers should be r&- 
versed. So ordered. ' 



In re Loesch et al. 
(CTrcwit Court, S. JD. A'ew York. January 9, 1893.) 

OnSTOMS DuTiES— Acjt OF Mabch 8, 1883— "Shot-Chains." 

So-caUeû "shot-cliains" Of iron or steel, oonsisting of iron or steel balls fastèned 
together with swlvels or links, held not to be dutiable at 45 per cent, ad valdrem, 
under paragraph 316 of Schedule C of the act of March 3, 1883, as an article com- 
posëd ■virholly or In part of iron, steel, etc.; but at 2K cents per pound, under para- 
graph 171 of Schedule C of said act, under the description, "chains of aUkiuds, 
, mq.de Of iron or steel, " (according to their diameter.) 

, At Law. Appeal by importers from décision of the board of United 
States gênerai apprg,isers under act of June ] 0, 1890. 

Albert. Lorsch & Çp. imported per steamers Trave and Elbe, jn Au- 
gust,;Î8i9P,i<»rtain,?Qrcalled "shot-chains," which were returnedby the 
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appraiser ùpQri the învoice as niàn*ii&ctures or articles cômposed wliblly 
or in faït of )ron, steel, etc., and'di^ty thereoniiï'asaccbrdiiigly assessed 
by thé collectbr at the rate of 45 pëi* cent, ad valorem, utidfer the provis- 
ions of patagraph 216 of Schedule C ôf the tariff aot of March 3, 1883. 
The iraporterti duly protèsted, clàimîîïg that the said chàîns were dutia- 
ble at 2J cèçts per pound only, uûder paragraph 171 of said schedule 
and açt, teflef the phrase^ "chains ôf ail kinds, made of iron or steel." 
The bpard bf tJnited States gênerai àppraisei's affirmed the décision of 
the collectot, and an appeal was taken by thé importera froni the décis- 
ion of said boàrd to me United States circuit court. The merchandise 
consisted of stnall iron orlsteel balls fàsténed togetHerwith swivels or links. 
The board ôï àppraisers found that said articles were not the ordinary 
chains of commerce. Thé return of the board of gênerai àppraisers was 
filed in the United States circuit court on May 15, 1891. Additional 
évidence was taken, under the provisions of the act of June 10, 1890, 
and pursuant to an order of the court, by which it appeared that the 
merchandise in suit waa known to the trade and commerce as"shot- 
chains," and were boogbt and sold by that name; that they were used 
for key-chainà, heck-chains, and the sniaUer size fdr chains for eye-glasses. 
Samples of the merchandise were producèd in court. 

Edtoard Mitchdl, U. S. Atty., and Senry 0. PUM, Asst. U. S. Atty., 
for the collecter. 

Ownatoci <fc^B»•mm, for the importera. 

VVheeleb, District Judge. I think we shall hâve to call thèse "chains." 
The hollow balls are not beads, becftuse beads are strung, while thèse 
make a link; and thèse little connections between theih are links, and 
together they make a chain. The décision of the board of gênerai àp- 
praisers is reversed. 



In re Ottenheimeb et al. 
ICHreuit Court, S. D. New York. January 8, 1893.) 

CcSTOHs DuTiits— Aot of Ootober 1, 1890— Cotton Corsets— Weabino Apparsu 

Cotton corsets, imported on April 80, 1891, held to be dutiable under the tariS act 
of Ootober 1, 1890, (26 St. at Large, p. 567,) at 50 per cent, ad valorem, under 
Schedule I, par. 849, as cottoh, wearlng apparel, and not at 85 per cent., under Sched- 
ule I, par. 334, of the act of Harch 8, 1888, as corsets; nor at 40 per cent., under 
Schedule I, par.855,of the said aot of Ootober 1,1890, as^manufacturesof cotton." 

At Law. Appeal by the importers from a décision of the board of 
United States gênerai àppraisers under the act of June 10, 1890. 

Ottenheimer Bros, imported certain cotton corsets per steamer Teu- 
tonic on April 30, 1891, upon whicb the collector of customs at the 
port of New York assessed duty at the rate of 50 per cent, ad valorem 
as "cotton wearing appàtel," under thé provisions of paragraph 349 of 
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ihe tarîff act of October 1, 1890. The importera duly protested, claim- 
ing (1) Ihat said goods were dutiable at 35 per cent, ad valorem only, 
under the provisions of Schedule I, par. 324, of the tariff act of Mardi 
3, 1883, because they were therein specifically provided for by name, 
and said act was not expressly repealed by the act of October 1, 1890. 
(2) If said goods are to be held dutiable under the act of October 1 , 
1890, then the eame were dutiable at 40 per cent, only, as "manufact- 
ures of cotton, not otherwisé provided for," in Schedule I, par. 355, 
of the act of October 1, 1890; and that said goods were not "wearing 
apparel," within the ordinary and popular meaning of said words, nor 
ready-made dothing. An appeal was duly taken under the provisions 
of the act of June 10, 1890, from the décision of the collecter to the 
board of United States gênerai appraisers, who affinned the same. The 
board of gênerai appraisers held that said articles are articles of dress, 
commonly I^d dosely around the waist; that they were worn by females, 
and are artides of wearing apparel. The importera thereupon took an 
appeal from the décision of the board of gênerai appraisers to the United 
States circuit court. The retuin of the board of gênerai appraisers was 
filed on December 10, 1891. 

Edward MUckdl, U. S. Atty., and Henry C, Platt, Asst. U. S. Atty., 
for collecter. 

(haie, SàùJth & Mackie, for importera. 

WHBEtBB, District Judge. In this case the qtiestîon îs whether the 
artide — cotton corsets — is properly classified as "wearing apparel." In 
point of &ct it is a waist, in which are inserted whalebones or steels for 
the support of the body and also for the support of the dothing. If 
you were to ask anybody who did not care anything about the matter in 
any way, but who knew, whether that is an article of wearing apparel 
or dothing or not, or whether it is a mechanical contrivance, I rather 
think they would say it is a part of the dothing; that it would help 
to keep the body warm; and that itanswers the purpose of a waist. I 
think it is dothing. The décision of the board of United States gên- 
erai appraisers may be affîrmed. So ordered. 

NoTB. The tariff act of March 8, 1888, was dedded to be repealed by the tarlfl aot ot 
Ootober 1, 1890, in Se Straus, 46 Fed. Rep. sas. 
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In re Sseeman et al. 
{Circuit Court, s. D. New York. January ^ 1893.) 

1. CrSTOMS DtmBS-^ADMINKTRATIVB QtfaTOMS ACT Oj J0NB 10, 1893— AMaNDMBNT 

Oî Protbst. 

A protest, made within tiie 10 days spéèifieâ by section 14 of the administrative 
customs act ot: June 10, 1S90, (cbapteriO?, 26 St. p. 181,) canoot, after tbe expira: 
tion of that time, be amend64. 
S. Bam^—Pbotbst— Décision UNDEB. 

In a case afising under this act, In wMoh neither the classification for duty by a 
coUector af onstoms of imported merohandlse under a provision contained In a par- 
agrapb bf tbe tarife act of Ootober 1,' 1890, (cbaptBr 1244, 2e St. p. 567,) nor 
tbe classiflbiatlon thereof, olaimed under anotber proviéion,' contained in another 
paragraph by the importer's protest, is the correct and légal classification, a décis- 
ion of a boàrd of Unltéd States gênerai appraisers olàssifying this mercbandisé 
under a third ^tovision, bolitained lu à thjrd paragraph,;wUl be reversed, and tho 
décision niii^ collecter aflBrmed, by a United States (àrcnlt cQurt, reviewing sucb 
décision of s'uch board, eVen thotigh the rate ôf duty prescribed by such tbird pài^a- 
graphbei'thesamèàsthat daimeâintheaforesaidprbtesti : 

At Law. ; Application for a review of the decisionof a board of United 

States gênerai appraisers. v ' 

On OctobisF "6/1890* Sherman, ! Cecil & Co., -imported by the La 
Champagne, from a foreign country into the United States at the port 
of New York, certain cotton cloths called "Swiss Spots'' and "Sprigs." 
Thèse cloths had certain raised ornamental figures thereon of the kinds 
indicated by tlie words " spots" and 'J sprigs, " and were elassed for dûty 
as "articles embroidered by hand or, machinery," under the provision 
for "embroideries * * ''' and * ; * * articles embroidered by 
hand or machinery," contained in S«hedule J of the tariff act of Octo- 
ber 1, 1890v'(N. T. 378;). and duty at the rate 60 per cent, ad valorem 
Was exacted thereon by4he collecter of customs at that port. Against 
this classification and this exaction, Sherman, Ceeil & Go. , ivithin the 10 
days spècified by Section 14 of the administrative euétoms act of June 
10, 1890, (chapter 407, 26 U. S. St. p. 131,) duly protested to the col- 
lèctOFj claiming' that the goods were dutiable at the rate of 40 per cent. 
ad valorem, as " bleached cotton cloths counting over 100 threads. and un- 
der 150 threads to th.e square inch, and valued at over 10 cents per 
square yard, ùnder the provision for i^uoh clptbs contained in Sçhedùle 
I, (N. T. 346.) Thereafter the board of United States gênerai apprais- 
ers took certain évidence, by which it appeared in brief that thèse cloths 
were not embroideries, and that the ornamental figures upon them , which 
the collector held rendered them "articles embroidered," etc., were not 
embroidered thereon, as the terms "embroideries" and "embroidered" 
were understood in trade and commerce of this country. The board, 
on March 31, 1891, (S. 11,027, G. A. 470,) decided that upon this 
«vidence thèse cloths were not dutiable at 60 per cent, ad valorem, as 
"articles embroidered," etc., under the provision for such articles con- 
tained in Schedule J, (N. T. 373;) that, upon the authority of Robertson 
V. Hedden, 40 Fed. Rep. 322, Ihese cloths were not dutiable at the rate 
of 40 per cent, ad valorem, as countable cotton cloths, etc., under the 
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provision for such cloths contàined inSchedulel', (N. T. 346,) as claimed 
in the protest in tbis case j but were dutiable at the rate of 40 per cent. 
ad vabrem, as "manufactures of eatton," under the provision for such 
manufactures contàined in the same schedule, (N. T. 355;) and that 
the entry of thèse cloths should be reliquidated accordingly. Thereafter 
the collector applied to the United States circuit court for this district 
for a review of this décision. The case was thereafter tried by the cir- 
cuit court upon the évidence taken by the board of gênerai appraisers, 
and the only questions raised by either side were questions of law, and 
involved (1) a motion, made on the day of the trial, by the import-, 
ers, to amend their protest to accord with the décision of the board of 
gênerai appraisers, or by adding thereto a claim in effect that the cloths 
in suit, if not liable at 40 per cent, ad valorem, as "bleached cottons," 
etc., under paragraph 346, were dutiable at that rate, under paragraph 
355 of said act, as " manufactures of cotton not specially provided for;" 
and (2) the décision of the board of gênerai appraisers that thèse cloths 
were dutiable at 40 per cent, ad valorem, as " manufactures of cotton not 
epecially provided for," under the provision for such manufactures, (N. 
T. 355,) and that the éntry of thèse cloths should be reliquidated ac- 
cordingly, notwithstanding no such claim had bepn made by the im- 
porters in their protest as served upon the collector. 

Wëliam Forse Scott, fot impoTteTS. 

Edward MitcheU, U. S. Atty., and Thomas Gremwood, Asst. U. S. Atty., 
for collector, 

Wheelëk, District Judge. In this case one question is as to aménd- 
ing the protest. I think it is very clear that that cannot be done^ be- 
cause it would be making a new protest. The protest must be made 
within the 10 days specified by section 14 of the act of June 10, 1890, 
(chapter 407, 26 U. S. St. p. 131.) As those 10 days hâve elapsed, 
that cannot be done. Another question is on the point raised by the 
protest. If the collector assesses duty under one part of the statuts, 
and the importer claims by protest that it should be another duty, un- 
der another part of the statute, then the case goes to a board of three 
gênerai appraisers. Under the old law, in such a case, the only point 
was whether the importer was right in that. Davies v. Arthur, 96 U. S. 
148. If he was, then the duty was to be changed accordingly; if notj 
not. But hère the board of gênerai appraisers said that it came under 
a third part of the law; that is, they did not décide that cases, but de- 
dded another case, for that made another case under the tariff law. 
Precisely the same question was raised in a case before Judge Lacombe. 
Jn re AusHn, 47 Fed. Rep. 873. There the protest was from an as- 
sessment under one clause of the statute, and the importers claimed that 
the assessment ougbt tobe under another clause of the statute. When itgot 
înto this court the court thought it ought to hâve been under a third clause, 
just as the board of gênerai appraisers hère thought it ought to hâve 
been under a third clause. But the court decided that thèy could not 
go to a third clause, although the third clause imposed a lesser rate of 
v.49F.no.3— 16 
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duty than that iniposecl by the collector, but thàt ît must be decided 
on the protest of the importerB, the only question being whether the im- 
portera were right in claiming, as thiey did, on the grounds they did by 
their prolest. Although they claimed a lower rate of duty, and the 
third clause imposed the same rate, still the court held that that was 
the question tobe decided; aad that is the question to be decided hère. 
I must follow that case, and décide herè that the importers were wrong, 
and the collector right, upon the questions made by the protest, and 
that he assessed the proper rate of duty; and that reverses the décision 
of the board of gênerai âppraisers. I follow that case as an authority, 
and because I tbink it is tight. I think that is the meaning of the 
statute. The décision of the board of gênerai âppraisers ia therefore re- 
versed, and the décision of the collecter affirmed. 



Bi « Bldmenthal «t al. 

(circuit Court, S. D. Net» TorH. January 7, 1892.) 

CnSTOMS DUTIBB— CLABSWIOATIOU— OOLORBD PBNOILS— SoHOOL ClUTONS. 

3 : Penoila of woed from four.to seven inohes lu lengtl», fllled with matertal of va- 
rions colora, and knovra intrade and commerce as"colored penoils, " and of ten, 
especlally since March 8, 1838, as "school crayons," are dutlable under Bchedule K 
of the tariff aot of March 8, 1888, (Tariff Ind., New, 473,) as "penclls of wood filled 
with lead orother materiai,f,at60 cents per eross, and 80 percent ad valorem, 
and not, under thé same schedule, (Tarlfl Ihd., New, 423,) as "crayons of ail klnds, " 
ataoïiercent. ad vaiorem. < 

AtLaw. Application by the importers, Blumenthal & Boas, under 
the provisions of section 15 of the act of June 10, 1890, entitled "An 
act to simplify the laws in relation to the coUecition of the revenues," for 
a revièw by the United States circuit court of the décision of the board 
of United States gênerai âppraisers at the port of New York, aflSrming 
theidecision of the collector ofsaid port in the classification for duty of 
certain merchandise entéred by the said importers in July, 1890, which 
was classified by the collectora8"lead-pencils," and duty assessed thereon 
at the rate of 50 cents per gross and 30 per cent, od vctîorem, under the 
provisions of Schedule 5f , tariflf act of March 3, 1883, (Tariff Ind. , New, 
473.) The importers duly protested, claiming that the merchandise 
was "crayons," and dutiable only at 20 per cent, ad v^orem, under Sched- 
ule N of said tariff act, (Tariff Ind; j New, 423.) The board of United 
States gênerai âppraisers affirmed the décision of the collector, finding, 
amohgothér things, that"the article in question are small sticks of col- 
ored conipositibn incased in wood. They are commonly oalied 'colored 
pencilsj'Hrid arenot known by thê commercial désignation of ' crayons.' " 
The importers procured an order fromithe circuit court under the pro- 
visions of said act of congress, requiring! the board of United States gên- 
erai apinraisera to file their return in said court, and, after filing of the 
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same; procured an ordér for the faking of further évidence in the casô 
betbre one of said board' of gênerai appraisers as an officer of the court. 
Under this order testimony wàs tâken on behalf of the importérs, and 
also in behalf of the govèrnnient. It was shown that the merchandise 
in question consisted of small pehbils Of wood, coniing in ditferent léngths 
froni four to seven inchea, and contâined in paper boxes holding half a 
dozen of the little pencils eacH. The importera' main contention was 
that, at the time of the passage of the tariff act ôf Marçh 3, 1883, thèse 
articles were generally known in trade and commerce in the United 
States as "crayons," or "school crayons," and, to sustain this proposi- 
tion, they offered the testimony of numërous trade witnesses. They also 
proved that the articles wéreused chiefly by childrén in school for draw- 
ing or coloring of maps and engravings, and that they were also used 
and sold as a sort of toy. The importérs also proved that several of the 
leading domestic manufaôturers of this class of goods had madethèsame 
article to a limited extent before 1883, and very largely during the suc- 
ceeding years, and described it in their catalogues and upou the paper 
boxes as "school crayons." On behalf of the government, testimony was 
introduced showing that the articles were manufactured, as were ail other 
colored pencils, frëm wood which was eut into the proper lengths, 
rounded and Bmoothed, divided in halvès, grooved and iilled with a col- 
ored composition composed of coloring matter, kaolin, and somé fatty 
substance; that the halves were then glued together, and the article was 
polished and put up for the market; that ail colored pencils were made 
in this way, with différences in the grade of the coloring matter whicb 
was used and in the finish of the goods. A number of trade witnesses 
were also pro'duced by the government, who testified that they had known 
the article in question in March, 1883, and prior to that date, by the 
name of "colored pencils," ând that they were bought and sold in the 
trade at that time and since by that désignation. Several of the wit- 
nesses admitted that during the past four or fi ve years thèse articles were 
Bometimes called for and known in trade as "school crayons," but that 
their gênerai désignation was "colored pencils." Testimony was also 
produced by the government showing that at the time of the passage of 
the tariflf act of March 3, 1883, there was a well-known article in trade 
which went by the name of "crayons," and that it was composed of 
chalky material, coming in différent sizes, shapes, and colors, generally 
without covering, sometimes covered with paper, and occasionaUy enam- 
eled, and that such an article was the one commonly known in trade at 
that time as " crayons," and not the article in suit. 

Hardey & Coleman, for importérs. 

Edward MtcheU, U. S. Atty., and James T. Van Renssdaer, Asst. U. S. 
Atty. 

Whebleb, District Judge. The tariflf act of 1883, Schedule N, «Sun- 
dries," 423, laid a duty on "crayons of ail kinds," and 473 a higher 
duty on "pencils of wood filled with lead or other material." The arti- 
cles in question are pencils of wood filled with crayon material, and are, 
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in the trade, now sometimes called "crayons. This higher duty îs laid 
npon thèse spécifie things particularly described. The nature of them 
is not changed, and they none the less remain thèse spécifie things by 
being sometimes, or even generally, called sqmething else. If thèse are 
wood pencils, filled with crayon material, they are none the less pencils 
of wood filled, and dutiablè as such. This is in accordance with the 
cases of Arthur v. Lahey, 96 TJ. S. 112; De Fhrest v. Lawrence, 13 How. 
274; MaiÛard v. Lawrence, 16 How. 261; Eobertaon v. Ferkins, 129 U. 
S. 233, 9 Sup. et. Rep. 279; and Robertson v. Glendmning, 132 U. S. 
158, 10 Sup. Çt. Rep. 44. jn each of thèse cases there was a spécifie 
description which left no ropm for trade names. They décide that where 
an act of congresa lays right hold of a thing, and says that that particu- 
lar thing shall hâve a duty upon it thus and so, when it is that thing 
the duty cannot be got rid of by calling it something else, or giving it 
some other name. Looking at this évidence carefully, it does not ap' 
pear to me clear that they hâve got to calling thèse things so universally 
"crayons" that we can say, as matter of fact, that the trade name is 
"crayon," but generally they are known as "pencils." Much less were 
they known as "crayons" in 1888, at the passage of this act. As they 
are filled with crayon material, there is some propriety in using the name 
"crayon;" but if they are of wood, and filled, with that or other mate- 
rial, they would still be pencils of wood, allhough the wood, without any 
material, would not be a pencil. The décision of theboard of United 
States gênerai appraisers is affirmed. 



în re 'Qi.visiMs et d. 

(Cfrctti* Co«rt, «, D. FeiP yorfc. Januai^r 6, 1892.) 

Otjstoms DotlES— Tarifs or 1883— CLA.ssri'iôkTiôN— Sumaïbâ ïiàtjf, Tobacco. 

Unstemme* Sumatra leaf tobacoo oonsistefl of 3T balés, composed, as to marks 
and numbers, of titrée lots, the totaooo being paeked in tbe usual manner in whicli 
Sumatra tobàooô i» imported', welghed by the United States weigber Upon arfival; 
one baie in teu béing sent to the appraiser's stores forexaminationvand being thera 
examiued by tbe United Stalies examiner by opening eaoh of tlie sample baies in 
the usuàl manller employed ih niaking siich exaniinations in the tobacoo trade, and 
ten hands being withdrawnfnoni each sâfflple haie dulyexamined by the examiner, 
andfoundtooonsiçtentirelyof leaves sui table in size and flneness of texture for 
cigar wrappers; and thô httûds being therenpon v'eiéhed by the examiner and the 
leaveB oounted, and the proportion of haids COntainiug laaives requiring more thau 
100 to weigh a pound, and those cpntaining leaves less. Ihati 100 to the pound, bemgc 
ascertained and separated', aMd thé same proportions beihg oaloulated upon the 
sample baie and upon the lot represented bysuch sample baie; suoh proportion 
consisting.in the case of the first lot, of 20 per cent, of the tobacoo found to be of 
leaves reqûîring more tharflOO'tO wetgh a pound, and 80 për cent, of leaves run nmg 
less than 100 to the pound; in the second lot, of 18 baies, ail of the hands being 
found to contain leaves requiring less than 100 to the pound; in the third lot, of » 
baies 60 per cent, being found to contain leaves requiring more than 100 to the 
pound, and 40 percent, ajntaiting leav<5s o£ less than 100 to the pound; and the 
duty being thereupon assessed.by the coUector upon the tobacoo at the rate of 75 
■ cents per pound upon the propOHion oontatùing leaves requif mgmbre than 100 to 
the pound, and 35 cent»! per pound upohthe proportion consistmg of leaves run-j 
ning less than 100 to the pound: Mlâ, that tlie proceedings of the coUeotor in the 
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ascertalDment ot the charaoter, size, fineness, and weight of the tobacco were regii- 
lar and proper, tint that, the resuit of his examination showing that in no distin- 
guistaable mass of the tobacco was there 85 percent, of the requisite size and of the 
necessary fineness of texture, and of which more than 100 leaves were requlred tb 
weigh a pound, none of the tobacco was dutlable at 75 cents per pound under 
Boheduleli', paragraph 246, Tarife Ind. (New,) of the tariffi act of March 3, 1888, 
but that the whole 87 baies were dutiable only at 85 âeata per pound, under para- 
graph 247, Tariff Ind. (New,) of the same schedule and tarilt act. 

At Law. 

Application by the importera, Blumlein & Co., under the provisions 
of section 15 of the act of congress of June 10, 1890, entitled "An act to 
simplify the laws in relation to the collection of the revenues," for a re- 
view by the United States circuit court of the décision of the board of 
United States gênerai appraisers at the port of New York, affirming the 
décision of the collector in the classification for duty of certain uû- 
stemmed Sumatra leaf tobacco, entered at said port by the above-named 
importera on June 30, 1890. The importera procured the return of thie 
board of United States gênerai appraisers to be filed in the circuit court, , 
under the provisions of the above-cited act of June 10, 1890, and ob- 
tained from the court an order referring the matter to one of said board 
of United States gênerai appraisers, as an officer of the court, to take fûr- 
ther évidence therein. Upon this référence voluminous testimony was 
produced on behalf of the importers, and also on behalf of the collector 
and the government. The jtestimony so taken showed that the mer- 
chandise consisted of Sumatra leaf tobacco, unstemmed, packed in the 
usual and ordinary manner, in 37 baies, which were divided on the in- 
voice, as to marks and numbers, in 3 lots, — the firstlot containing 10 
■baies, the second 18 baies, and the third 9 baies; that upoh the arrivai 
of the merchandise it was weîghed by the United States weigher, whb 
made his return of the gross weight, of the tare, ftnd of the net weight" 
of the aggregate tobacco, and also of each baie thereof; that the collector 
désigna ted and caused to be sent to the appraiser's stores for examina- 
tion 1 baie from the first lot of 10, 2 baies from the second lot of 18, 
and 1 baie from the third lot of 9, makihg 4 baies out of the importa,- 
tion of 37 baies; that thèse 4 sample baies were operied by the United 
States examiner at the appraiser's stores by cutting the covering of the 
baies, and opehing the contents, in the manner usually employed in ex- 
aminations made in the tràde dealing in a like class of tobacco; that 
from each sample baie 10 hands of the tobacco were withdrawn by the 
examiner, taking the hands indiscriminately from the différent parts of 
the baie; that thé examiner carefuUy examined the lèaves of the tobacco 
in each hand so withdrawn, ftnd determined thut ail the tobacco was of 
the requisite size and necessary fineness of texture to be sui table for 
wrappers; that each hand was weighed by the examiner, and the leaves 
in each hand oounted; that from a table prepared by the treasury de- 
partment, aiid issued to the examiners for their use, the number of 
leaves weighing over 100 to the pound was ascertained, ândj in the case 
of the first lot of 9 baies, 8 hands were found to contain leaves running 
less than 100 to the pound, and were consequently placed under a col- 
nmn as diitiable at 35 cents per pound, under the provisions of Sched- 
ule E, parftgrapb 247, Tariflf Ind. (New,) of the tariff aet of Marcb 3^ 
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1883, and 2 hands were fOund to contain leaves requiring more than 
100 to the pound, and were placed ïq fe tS-cent colunin, asbeing of the 
tobaoco dutiable at that rate per poUnd, under paragraph 246, Tariff 
Ind. (New,) of said schedule and tariff âçt, the proportion being, there- 
fore, 20 per cent, of thè lot dutiable at 75 cents per pound, and 80 per 
cent, dutiable at 35 cents per pound; that m the'second lot of 18 baies 
ail of the hands drawn as saniples were found to contain leaves re- 
quiring less than 100 to the pound, and that whole lot was conse- 
quently returned as dutiable at 35 cents per pound; that in the third 
lot of 9 bale^, out of the 10 hands drawn from thq saniple baie, 6 of 
such hands contained leaves requiring more than 100 tow;eigh a pound, 
and were returned as dutiable at 76 cents per nound,. and 4 hands con- 
tained leaves weighing less than 100 to the pound, and were returned as 
dutiable at 35 cents per pound, namely, 60 per cent, of the lot at 75 
cents, and 40 per cent, at 35 cents, per pound; that the entire invoice 
was liquidated at thèse same proportions in the lots, respectively, and 
the duty assessed accordingly by the coUector. 

The importers, in their protest, which consisted of 24 différent alter- 
native allégations of alleged error in the classification of the merchandise 
by the collecter, took the ground, among other things, that the tobacco 
was not of the requisite size and of the necessary fineness and necessary 
weight to bring it within the 75-cent provision of the tariff act; that the 
examination was illégal, and contrary to law; that the tobacco was put 
up in the usual manner, and that any attempt to separate the leaves as 
they exist in the hands for the purpose of classification was illégal, and 
contrary to law; that the hand should be taken as the unit of quautity; 
that the baie should be taken as the unit of quantity; that the invoice. 
• should be taken as the unit of quanlitj'; that the examination of only 
10 hands of a baie was not in compliance with the requirementa of sec- 
tions 2901, 2939, Rev. St. U. 8.; that the régulations of the secretary 
of th« treasury with respect to the classification of such leaf tobacco had 
not been complied with; that the leaf tobacco in question, if found to be 
uniform in its putting up and packing, so as to constitute but one kind 
or Une of tobacco, if 85 per cent, of it was not of the requisite size and 
of the fineness and of the weight specified in paragraph 246 of the tariô" 
act of March 3, 1883, then the whole lot was dutiable at only 35 cents 
per pound, under paragraph 247 of said act. In behalf of the govern- 
ment the testimony of several trade witnesses was produced on the réf- 
érence above mentioned, who testified that Sumatra leaf tobacco at the 
time of the passage of the tariff act of March 3, 1883, was examined in 
the trade, upon purchases and sales thereof, by opening one baie in ten, 
and sometimes one baie in four or five, and withdrawing from the sam- 
ple baie from four to ten hands, in the sanie manner as was done in the 
présent case; and that it was never customary in the trade to draw more 
than ten hands from a sample baie, as the withdrawing of more would 
tend to destroy the baie, or materially injure it as an original package. 

On the trial in the circuit court, after the reading of the testimony as 
above, counsel for the importers argued against the regularity of ail the 
proceedings by the colleotor and his subordinates, claiming that the ex- 
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amination was not a properorsufficîent one; thatthe characterand weight 
of the tobacco could not be ascertained in the manner pursued by the 
government officers, and that it was the duty of the United States weigh- 
ers to weigh the tobacco in the course of such examination when it be- 
came necessary to ascertain the weight of leaves weighing more or less 
than 100 to the pound; and thatthe United States weighers, not having 
oflSciated in weighing the leaves upon such examination, vitiated the 
resuit obtained by the examiner. 

In behalf of the colleetor and the government, it was argued by the 
United States district attorney that the statute in the case of this mer- 
chandise only required a practical and business-like examination of the 
tobacco; that nothing in the law could be construed lo require such ex- 
amination as would seriously injure or perhaps destroy some part of 
the importers' merchandise; that the examination of no more than one 
baie in ten was required by law or by the treasury régulations; that such 
examination had been conducted, as was shown by uncontradicted évi- 
dence, in accordance with the usual proceedings in cases of examination 
of Sumatra leaf tobacco in the trade and commerce of this country at 
the time of the passage of the tariff act, and that such examination as 
made by the government officers was entirely fair and just; (citing Samp- 
8on V. PeofUee^ 20 How. 571;) that the examiner having determined that 
ail of the tobacco in the ten hands withdrawn by him from each sample 
baie was of the requisite size and fineness suitable fot wrappers, (which 
ânding was uncontradicted by évidence,) and having ascertained the 
proportion of the hands so examined in which the leaves weighed over 
100 to the pound, and the proportion in which the leaves weighed lesS, 
and having determined and set apart in his examination tbose hands 
containing the light-leaved tobacco from the hands containing the 
heavy-leaved tobacco, was a division of the hands, and consequently 
of the sample baie, and of the whole lot represented by that baie, 
into two distinguishable quantities; that such division, so made, con- 
stituted the two masses of the tobacco as contained in each lot, and 
that such divisions were as separable and distinct for the purposes of 
classification as were the two kinds of tobacco separated in the baies 
in the case of Falk v. Eobertson, decided in the suprême court of the 
United States, as reported in 137 U. S. 225, 11 Sup. Ct. Rep. 41; and 
that each of such divisions was the unit upon which the 76-cent rate 
should be computed; the baie, as decided, not being the unit. In the 
Falk Case, supra, it was further argued that the United Slates weighers 
had nothing to do with weighing any portion of the merchandise for the 
purpose of its classification for duty; the weight of the tobacco upon entry 
having been determined by the United States weighers, as shown by the 
retum in this case. Marrwtt v. Brune, 9 How. 634. The United States 
district attorney also cited Rev. St. U. S. §§ 2882, 2890; Treas. Dept. 
Iteg. 1884, arts. 1456-1470, inol. 

Charles Curies {Wm. WicMimn Smîih, of counsel,) for importers. 

Edvxird MtehÀ,V. S. Atty., and James T. Van Renœelaer, AsSt. U. 
S. Atty., for the United States. 
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Wheeler, District Judge. In the matter of the ^ppeal of Clumlein 
& Co. as to the duty on leaf tobacco. Schedule F of the act of 1883 
provided thaï— 

"Leaf tobacco, of which eighty-flve per cent, is of the requisite size and of 
the necessary flneness of texture to be suitable for wrappers, and of which 
more than onehundred leavesarerequiredto welghapound,— if notstemmed, 
seyenty-flve cents per pound; if stemniéd, one dollar per pound." 

Hère was a lot of leaf tobacco in baies, packed in the usnal way, as 
tobacco is usually packed, ail of itgpf the requisite size and necessary 
finenesB of texture to be suitable for wrappers, and enoiigh of it of the 
requigite lightness to make 20 per cent, of it light enough to take more 
than 100 leaves to weigh a pound, and 60 per cent, of pther parts of it 
light ewugh to take over 100 leaves to weigh a pound. The baies were 
of lUniforpa quality, and this percentage was made by saniple of 10 hands, 
drawn frora sample baies of more than 1 in 10, and weighing it. The 
cugtom-house officers ascertained this percentage, it seems to me, in the 
proper way. It is said that it ought to hâve been weigh ed by a United 
States weigher, but I do not think so. When it is getting at the clas- 
"siflcation of the goods, I do not think that is necessary. I do not ses 
but that they proceeded regularly, in ascertaining what thèse goods were. 
But when they got it done, (it was unstemraed,) they put 75 cents per 
pound on as many pounds of those baies in which there was tobacco of 
the requisite lightness in one case as 20 per cent, would be of the whole, 
and in the other case ag 60 per cent, would be of the whole. They 
did not assess 75 cents a pound on any particular mass or quantity 
of tobacco, but they found in one mass 20 per cent, of the requi- 
site lightness mingled in the usuai yf&y with the rest, and in the other 
mass 60 per cent, of the requisite lightness so mingled; and then co..i- 
puted the number of pounds there would be of the requisite lightness at 
those rates per cent., and assessed. the duty on that number of pounds, 
as an undivided part jOf the whole, and exacted that duty, which was 
paid. If that is right, the décision is right; if not, not. Now this 
statuts contemplâtes that in this tobacco there will be some that is 
heavy and $orae that is light; it will not be of uniform weight. It 
is not tobe sorted ont, and bave ail the tobacco that is light eiiough to 
take 100 leaves or more; to make a pound in one package, and ail the 
ether in another package, for this purpose. The two kinds are to be 
put in togBther ip the usual way, and that is sljown by the fact that it 
says, if th^re is 85 per cent, of the light kind in with the other kind, — 
if it comesup to that,-*-then the duty shall be 75 cents per pound; which 
would not be the provision at ail if it was to be classified the other way, 
and ail that was of the requisite lightness picked out. When tobacco is 
put up for classification in a mass, they are to ascertain what per cent, 
there ia in the mass which is of a uniform quality— that comes up to 
this standard; and, if 85 per cent, of it comes up, then it is to pay 75 
cents a pound if unstemmed, and a dollar a pound if stemmed. The 
point was how this tobaçço was to be rated. When they established 
what they did, they established as to one lot, paclsed ia the ordinary 
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way, that 20 per cent, of it was of requisite lightness. The resuit was 
that the tobacco did not come up to 85 per cent., and was assessable only 
at 35 cents per pound. It was not of the quality that should pay 75 
cents per pound; it did not come up to that. The eoUector assessed 75 
cents per pound on this tobacco, which was in with that assessable at 35 
cents per pound; that is, not 75 cents per pound on the whole mass, but 
75 cents per pound on 20 per cent, of the whole mass, undistinguished 
from the rest. If that was the way this was to be donc, this law ought 
to read, "seventy-five cents on as many pounds of the whole as the per 
cent, of tobacco of the requisite lightness makes;" which obviously is 
not the meaning of the act. It did not contemplate that the tobacco 
wàs to be assessed in that way, but the mass of tobacco of uniform kind 
was to be looked at, and, if the per cent, came up to 85, then it was to 
pay the higher rate; if not, the lower rate. So none of this tobacco came 
up to the higher rate. The highest was 60 per cent., instead of 85, and 
I think noi^e of it was assessable beyond 35 cents a pound. 

Now this case of Falk v. Eobertson,\ll Sup. Ct. Rep. 41, which I tried, 
seénîs to be relied upon; but there, at the invitation of the customs offi- 
cers, was packed into a baie a separatp mass of tobacco of the requisite 
fineness and lightnesS. That waS done for the pùrpoSe of bringinglhe 
baie down below 85 per cent. The point was whether that waô rîight. 
I thought at first it was; I thought the baie was the unit. In thinking 
it over afterwards, I thought not. It was a mass of tobacco packed to 
be of the same grade as usually packed, and made part of a baie, dis- 
tinguishable by itself, of the requisite fineness and lightness, and that 
was to be assessed accordingly. I so decided it, and the suprême court 
said that was right, not because there was to be found in there leaves of 
the requisit«> lightness, but because in some distinguishable mass theré 
was tobacco of the requisite lightness. I think that was attempted to 
be followed hère, but mistakenly, because hère are only leaves packed in 
just as tobacco is packed ordinarily, — some of the requisite lightnes» 
and some not, — but not 86 per cent, of the requisite lightness in the 
mass; tberefore I think that the décision of the appraisers should be re- 
versée. 
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SoBY V. HuBBABDp CoUector. 
(QIreuit Court, D. ConneotKna. January 27, 1893.) 

1. CoBTOMB Dotïbb— Tobacco Weappees— Pbbcbntagb op Qualitt. 

Undér Aot Cong. March 8, 1888, § 6, (82 St. p. 503,) Imposing a duty of 75 cents 
per iwund upon unstemmed leaf tobacco of wbich 85 per cent, is suitable for wrap- 
pera, and 35 cents on ail otber unstemmed leaf tobacco, but onp rate of duty Is pay- 
able upon tbovlrbole unit of quàn'tity, whatever Ihat may be; and whetlier that rate 
is 75 or 85 cents dépends ù{)on wbether tbe peroentage of wrappers in tbe unit is 
greater Qr les^rthan 85 per çai^t. . 

8. Samb— Unw op Quantitt. 

The Unit of([nantityunder thestàtutei^'tbd separatedquantityof nnst«mmed leaf 
tobacco ot a unlform grade: and wbere tbe, entry congists of maay baies of tbe 
same brand, honestly and fajrly packed, tbe rate of duty is determmed by ascer- 
talning Wbether tbe percentage of -Wrappers in the whole lot is greater or less than 
85 per cent théreof. Falkwi Bobertaotun.&nv- Ct. Bep. 41, 137 U, S. 225, distin- 
guisbed. , 

At LaWi Action by Charles Soby àgainst Charles C. Hutbard, as 
coUector of çustoms, to recpyei- ç^uties paid under protest on certain im- 
ported tobacco. Judgjnçpt for plaintiff. 

Lems E. Stanim and WiUiamStan^ 

Georpe iQ',;^,U. S. Dist. Atty., for défendant. 

Shipman,,; District Judge, This is ari action at law by Cbarles Soby 
to recoyer ifr^m the collecter of customs for the port of Hartford the du- 
ties, whicb «re claimed to hâve been illegally exacted, and which were 
paid under proteat, upon a portion of an importation of Sumatra tobacco 
into said port from Amsterdam, in June, 1890. The parties, by writ- 
ten stipulation in writing», and duly signed, waived a trial by jury, the 
cause was tried by the court, and the foUowing facts are found to hâve 
been proyed and to be true: The plaintiff, Charles Soby, a citizen and 
résident of Connecticyt,; purchased of SchiToeder & Bon 100 baies of Su- 
matra unstemtned leaf tobacco, to be i;ised for wrappers. The whole 
number of baies were, uppnth^ir arrivai in New York from Holland in 
June, 1890, immediately transported, without appraisement, to the port 
of Hartford. The invoice consisted of two différent plantation lots, — 
one of 43 baies from the "Lankat" plantation, and one of 57 baies 
from the " Senembah " plantation. The hands of tobacco had been 
properly packed in baies in the usual way in Sumatra, without fraud, 
or attempt to deceive or to évade the customs laws of this country, and 
had not been opened or repacked in Holland, and were ail intended for 
•wrappers. The tobacco in each separate lot was of uniform quality. 
Upon the entry of the goods in Hartford, the two plantation lots were 
separately examined, weighed, and appraised by the appraiser. Five 
btdes of the Lankat lot and six baies of the Senembah lot were set apart, 
eut open, and ten hands were drawn from différent parts of each baie. 
The hands from each baie were separately weighed, the weights were re- 
corded, the leaves in each hand were separately counted, and the num- 
bers were recorded. 



SOBY V. HUBBAED. 235 

According to the table furnished by the appraiser in New Yftrk, and 
Rpproved by the treasury department, ail hands of tobacco weighing from 
3 to 3 1-32 ounces, and counting 18 leaves per hand, are equal to 100 
leaves per pound. Ail those weighing from 3 2-32 ounces to 3 6-32 
ounces, and counting 19 leaves to the hand, equal 100 leaves to the 
pound. No examination as to size or fineness of texture was made. The 
examination was made strictly in accordance with instructionsw hich 
were approved by the treasury department, and no complaint is made 
of its accuracy, or of the accùracy of its résulta. There were 7,401 
pounds in the Lankat lot, upon which the appraiser reported: "Leaf 
tobacco, over 100 leaves per pound, 6,941 pounds, or 93 1-4 per cent., 
76 cents per pound; and ail other leaf tobacco 460 pounds, or 6 3-14 
per cent., 35 cents per pound." There were 9,816 pounds in the Se- 
nembah lot, upon which the appraiser reported: "Leaf tobacco, over 
100 leaves per pound, 8,194 pounds, or 83 483-1009 per cent, of ail, at 
75 cents per pound. AU other leaf tobacco, 1,622 pounds, or 16 626- 
1009 per cent, of ail, at 36 cents per pound." The Lankat lot was with- 
drawn for transportation to New York, where the duty was paid, so that 
no question arises in this case in regard to that lot. The coUector re- 
turned on the warehouse entry: "Senembah (M. Y.) P. Fifty-seven 
baies wrapper tobacco. Over 100 leaves per Ib., 8,194 pounds, at 76 
cents; not over 100 leaves per Ib., 1,622 pounds, at 35 cents." A duty 
of 76 cents per pound was exacted, and paid under protest, upon 8,194 
pounds, to obtain possession of said goods, and a duty of 36 cents per 
pound was exacted and paid upon 1,622 pounds. The plaintif! made 
due protest and appeal, and ail the statutory prerequisites to the insti- 
tution of a suit were duly complied with. No évidence was offered upon 
the trial to show that the Senembah tobacco had more or less than 86 
per cent, of the requisite size and of the necessary fineiiess of texture to 
be suitable for wrappers. The plaintifif offered some évidence to show 
that some of the leaves were torn or broken, or worm-eaten, or rusty, 
but did not undertake to show that the percentage was more than 15 
per cent. It was apparent that the percentage of inferior tobacco was 
quite small, but whether it was a trifle ittore or less than 15 per cent, 
did not appear. The ton\ and broken leaves became so in transporta^ 
tien and by rubbing against the outside of the baie. 

The questions upon the foregoing facts are whether the statute was 
correclly construed, and whether the coUector exacted the proper rate 
of duty. The tobaoco was dutiable under section 6 of the Act of March 
3, 1883, c. 121, (22 St. p. 503,) which is as foUows: 

"Leaf tobacco, of which eighty-fiye per cent, is of the requisite size and of 
the nectssnry fineness of texture to be suitable for wrappers, and of which 
more tllan one hiiudred leaves are required to weigli a pnund, if not stcmmed, 
seventy-tive cents per pound; if stemmed, one dollar per pound. Ail otlier 
tobacco in leaf, unmanutHctured, and nol stemmed, tbirty-tive cents pur 
pound." 

This statute received, during its life-time, varions constructions irom 
the ofiicera whose duty it is to construe the customs revenue laws. It 
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is not cleariy expressed, and there were serions practioal difficulties in 
th,e way of administering it, under any construction. 
■ Thé Ûrst question is whether the provision in regard to weight re- 
lates ta the 85 par cent, which is to be of the requisite size and texture, 
or whether the statute is to read, "Leaf tobacco, of which more than 
one hundred leaves are required to weigh a pound." The latter con- 
struction has never apparently been favorably considered by the treasury 
department or by the suprême court. The statute means that leaf 
tobacco, not stenimed, which has in its unit of quantity, whatever that 
unit may be, 85 per cent, of the requisite size, fineness, and weight, is 
dutiable at 75 cents per pound. 

The ne?t and most important question relates to the unit upon which 
the 85: per cent, is to be calcula ted* In Falk v. Robertsm, 137 U. S. 
225,, H Sup. et. Rep. 41, there were in each baie two separate classes 
Qf tobaçcq, one "wrappers," and the other "fiUers," and each class was 
separatfid from the other by strips of paper or cloth, so that when the 
hûe was opçned one class was readily separable from the pther. The 
whole. of the* wrapper class was of the specified size, fineness, and 
weight. The suprême court held that in such case the unit was not the 
baie, but was the separated quantity of the wrapper leaf of the speci- 
fied description. The facts in this case are very différent from those in 
the, FçJ^ Ouse, but the idea which the court gives of the proper unit 
upon which calculation is to be made is also applicable to différent 
States Qf façt- The unit is the separable and separated quantity of 
leaf tpbacço wrappers of substantially uniform grade. A whole in- 
voice, fairly packed, and consisting of one grade or lot, might be a 
proper vyiit» ; When the invoice consists of two or more separate lots, 
of différent grades, it cannot be the unit. When baies are falsely 
packed j oç the tobacco is fraudnlently admixed with "filler" tobacco, or 
two classes, qf tobacco are presented in one baie, the leaf tobacco in 
wrappers,, aijiswering the statu tory description in each baie, is, as in the 
fialk:Ças0y-prQpeûy the unit. In this case there were two separate lots, 
ali the tobacco was for wrappers, the lot in question was of uniform 
grade, *nd , there was no fraudulent admixture of inferior tobacco. I 
am:of opinion that the proper unit was the quantity of tobacco in the 
Senembah lot. The quantity contaiin-d a fraction over 8iâ per cent, of 
th« required weight. Whether it coutained more or less of the requi- 
site fineness aiid size is unknown. The instructions of the treasury dé- 
partaient apparently proceeded upon the theory that the size and fine- 
ness would correspond with the weight; and, so far as the testimony in 
the ,ease, shows, I am not prepared to say that this theory is not a cor- 
rect one, The examination of the appraiser having shown that 83 per 
cent, of the. quantity had the statutpry requisite as to weight, the col- 
lector exacted a dnty of 76 cents per pound upon that percentage of the 
entire numbep of pounds, and a duty of 36 cents per pound upon the 
rest of the tobacco. I am of opinion that the statute imposed a duty of 
76 cents per pound upon the whole quantity if > 85 per cent, thereof 
cjime iip to the statutpry standard, and of 35 cents per pound if 85 per 
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cent, was not reached. The rule under which the collector acted 
ignored the requirement of the statute in' regard to 85 per cent. The 
statute does not say that a duty of 76 cents is imposed upon so much 
of the unit of calculation as reaches the required standard, and a duty 
of 35 cents upon the residue; but it says that the higher rate is imposed 
upon the whole quantity if 85 per cent, thereof has the requisite de- 
scription. The statute did not contemplate that from a unit of uniform 
grade the portion of tobacco which was of the required standard was to 
be sorted out, and considered as dutiable at 75 cents. If this is the 
correct theory, if a quantity of tobacco of uniform grade and honestly 
packed contains only 10 per cent, of the required standard, and 90 per 
cent, of inferior grade, the 10 per cent, is to pay 75 cents per pound. 
Again, if the unit hàppened to be 100 pounds, 86 of which were of the 
requisite standard in the three particulars of size, fineness, and weight, 
the collector would, in accordance wîth this rule, exact 75 cents per 
pound upon 86 pounds, and 35 cents per pound upon 14 pounds, 
whereas, the statute requires a duty of 75 cents upon the whole 100 
pounds. Accordingly, the papers in thp case show that the collector 
was about to coUect upon 93 per cent, of the Lankat lot a duty of 75 
cents per pound, and a duty pf S6 cents per pound upon the remaining 
7 per cent., whereas, if 93 per cent, conformed to the required stand- 
ard, the entire quantity was dutiable at the larger rate. 

THe theory of the department is based upon those clauses in the décision 
in the Falk Case which say that the duty of 75 cents per pound is impijsed 
upon any quantity of unstemmed leaf tobacco of the specified quantity 
«nd weight. This language is to be read in the light of the peculiar facts 
of that casé, and in connection with bther language of the court which 
shows that emphasis was placed upon thèse facts. I do not think that 
it was the intention of thé court to hold, where leaf tobacco, designed 
And generally.sui table for wrappers, and of uniform grade, had been 
packed without fraud or false packing, that so much of the tobacco in 
the uniform lot as conformed to the requisite description, without any 
référence to the 85 per cent, provision, was dutiable at 75 'cents per 
pound, and the residue, whether more or less than 15 per cent, of the 
■entire quantity, was dutiable at 35 cents per pound. Such a construc- 
tion would create a new statute. The décision of Judge Wheblee, in 
-the case entitled In re Blumldn, 49 Fed. Rep. 228, which was recently 
tried in New York, accords with the views which I hâve éxpresséd. 

Let judgment be entered for the plaintiff for the sum of $3,277 and 
«osts, and let a oertificaté of probable cause also be entered. ^ 
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■■' ■ ' Jn r« JoHDAké • 

(JHstrict Court, s. D. lowa,M. I>. Febrnary 9, 1893.) 

1. HiBBAB Corpus— IssoANp?. ■ . 

Mabeas corpus, thouep a wrlt of right, wiU not Issue as of course from the féd- 
éral courts, since Rev. Sti U. S. § 755, prbvides that, on application, it sball issue 
fortbwitb, "unless it appears from the pétition itseli tbat the party is not entitled 
thereto. " ' 

Si SAittE— FHOM FEDERAI. COtJBTS TO BTATB OPPIOBUS. 

Fédéral courts will proceed with gr«iat caution upon applications for writs of 
habeof corpus in behalf of a person imprisoned under process of the state courts, 
and, when practicable, wlU invéstigate ihe qaestious raised before issuing the 
writ. i . 
8. BAt^E-rrQvEBTioNS Revjbwablb— Violation ,01 Statb LiQroR Laws. 

where a person bas beeh oonvioted of yiolating the prohlbitory liquor law of lowa 
' ;by à' State bourt of gênerai jurisdiction bavinç jurisdiction of the person and the sub- 
leotmatter and authorit; to render the paçticular judgment, such décision cannot 
De reTipwed in the fédéral courts on an application for a writ of habeas corpus, al- 
leging that the sales for which the conviction was had were madé in the original 
packages of importation, but also showing that ibe court chargea the jury m strict 
accordancé with the décision of the United States suprême court In the original 
pacUàgâ case, {Leisy v. fiardtn, 10 Sup. Ct. ïlep. 681, 186 U. S. 100.) 
4. SambMjdbstion ov Fact. 

■ Oti.lvibeas corpus to release a person oonvlcted of crime In a state court the féd- 
éral courts hâve no powei'tb ingtilre whether the évidence was sufflcient to support 
the Veiivlict and judgment. 

6. BaME— CoitTBMPTS. L • 

An application to a fédéral court for a writ of habeas cnrpus to release a person 
Imprliôttèd^byvirtueof à judgment of a staté court, baped upàn a Nadine of con- 
tempt,.Jl8 to be determined by the pâme pr^Qciples applicable in the case of a Judg- 
ment oii thé verdict of â inry. 
e. iKTOitoATlSÈi LiQroKS— "ORtéiNAi, Paokagb" Décisions. 

In Leisy y. Hdrdin, 10 Sup. Lt. Eep. 681,. the suprême court did not déclare the 
Ipw^ prohlbitory law vold, either in whole or in part, but merely restricted its ap- 
plication to property entîrely witbin the jurisdiction of the state. In re Rahrer 
11 Supi et. Bep. 865, 140 0. S. 563, foUowed. 

7. Samb—Taxapon and Protection— Constitptional Law. 

Thepaytaentof the taX imposed upon retkil liquor dealers t>y the statutesof the 
tJnitea States in no wise eutitles the dealer to protection against a state prohlbitory 
law. : 

On Application for Writ pf jHâ&ecwCiwyus. Writ denied. 
iiston îicAfflfcm, for petitioner. 
D. ^, iTmery, for respondents. 

■W001.SON, J. Upon Jeinujiry 23, 1892, the application of Kinsley 
Jordan for writ of Âa6^«« corpus was presented to this court. The ap- 
plication, with acconipanyiMg exhibits, is voliiminous.i In subtance, 
it allèges that petitioner is restrained oif his liberty by. the sheritï" of 
Wapello county, lowa, who detains petitioner by reason, as claimed, 
of certain writs of exécution or miitimus, issued upon judgments rendered 
by the district and circuit courts of said Wapello county, a portion 
whereof were rendered ou verdicts of guilty in criminal cases, and the 
remainder upon fîndings of said courts that petitioner was guilty of 
contempts in having violated certain injunutions. Ail of said judgments 
are for alleged violations of statutes of lowa with référence to sale of in- 
toxicating liquor. Thèse judgments, as exhibited, with application, are 
seven in number, and may be summarized as follows: 
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23S 




In what 


Sentence Adjudged. 


Date. 


5y what Court. Proceedings, 


Fine. 


Imprison ment. 


Nov. 21, '85. 


GirctiiJ;. Conteajpt, 


$ 500. 




April 3; '86. 


Circuit. , Contempt. 


$ 500. 




Sept. 18, '86. 


District. Criminal. 


e 600. 




Jan'v29, '87 


District. Contempt. 


$1,000. 




Oct. 8, '87. 


District. Contempt. 


$1,000. 


Six montlis, 


Oct. 8, '87. 


District. Contempt. 


$1,000. 


Six monttis 


April 28, '88. 


District. Criminal. 


e 500. 





AU of thèse judgments provide, in addition, that, if the fine ànd 
costs are not sooner paid,. the judgment défendant shall be imprisoned 
in the county jail until the said imprisonment, ai $3.33i per day, shall 
equal the amount of the fine. And the second sentence, tendered upon 
Ootober 8, 1887, provides that it shall commence at the expiration of 
the first sentence of that date. The exhibits show that thèse injunctions, 
for whose violations petitioner was sentenced, were entered or issued in 
atleàât three, and probably four, dififerent équitable actions under the 
lowa statates. But none of the decrees so rendered or writs issued in 
thèse tbree or four actions are exhibited or referred to, except aseaid 
exhibité recite their existence. Thé illegality of the restraiut is a;lleged 
in two divisions, the first beingj in the phraseology bf the applioatioti, 
as foUows: 

"That ail of said judgments were renâereâ in prosecutions against this dé- 
fendant for allegedaelling or kéeping for sale intoxicating liquors, contrai^y 
to the laws of lowa. AU ofthe^ liquors referred to in the said prosecutions 
were manufactured outside of said stâte of lowa,— in Illinois, Missouri, and 
otlier sister states,^— and shipped from thpse states into the state of lowa^ on 
the order of petitioner, and werésôld by him in the original package in Wh'ich 
they wéreèhipped ihtothestatè', or by draWing the ssiine from said original 
package in the act of selling; and they were neither kiéipt for sale norsOld by 
bim Irtany other way; andhe sold none to minors, driinkards, or lunatics; 
and heonlysold them and keptthem for sale toresponsible adults. Petitione; 
averstimt ail of said business w^ transacted prior to the passage of what il/ 
commoniy called the ' Wilson É'ill ' by the II. S. congress, August 8, 1890 
Petitioner avers that under the constitution of the, United States, (àitiôlel 
§ 8,)''wllich provides that congress shall hàVe power to règulate thé interstàt<j 
commerqe, as construed by the fédéral Suprême court in what is cotnmonly 
kaowa&s ,tï\BJBoto:mçtn Ca»6, 8 Slip. Ct. Eep. 689, 1062, and the Zeisy Case, 
10 Sup. et. Rep. 681, the 8ta.te traBSc as carried on by your petjtioner was 
lawful,being in harinony with the constitutional provision above quoted.and 
amply justiQed théréby; and petitioner avers that, so far as the prohibitory 
liquor laws of lowa conflict with pétîtioner's said business, the shme were 
contrary to the said pr'ovision of the fieideral constitdtioii, and àré ciull ànd 
void." . 

The sectend point of illegality alleged in application relatés to payment 
of the United States tax, viz.: Thàt petitioner hàd, duriiig the période 
embrâced in said exhibits and acts therèin adjudged against hiinVanliu- 
ally paid to thé général governrdent $25 per year as the retail liqùoi' 
dealér'S Spécial ta:x; and that ail the liquots sold by him had paid tother 
goVeriiniént the per gàllbn or pér barrel tax required by the United Sfates 
statute9, whereby heiWas proteeted from stàte interférence while diSpOS- 
ingoî said liquors; "the cônàtitutional definitioiî of the wordflkx' in 
ai'tioie'l, § 8, of the fedérïd conatïiutio'nj' making' taxation ' feOTrelatiVè' 
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with 'protection,' and involving the duty and necessity of sucîi protec- 
tioa by ail the departménts of the gôvet-nment receiving the taxes;" and 
that, therefore, the state prohibitory law, wherein it attempts to pro- 
hibit and punish thé pepon selling suob taxed liquors, is null and void, 
because in conflict with the fédéral constitution. It is also asserted that 
thig .application has not heretofore been presented to norbeen réfused by 
any court or judge. 

Ordinarily, upon présentation of thé application , the writ is at once 
granted, and the legality of the restraint is determined on the return of 
the restraioing officer,\or on the hearing. For reasons readily apparent 
from the foregoing synopsis of the application, I hâve proceeded with 
more beaitdncy in this case; and because of the hésitation with which 
judges of the national courts interf^eat any time with convictions which 
bave been had before courts of gênerai jurisdiction of the states, I entered 
a ruJe eiting the sheriffand the countyattorney of said Wapello county 
to appear and show'.canse, if any they had, why the writ should not 
issue as prayed. Hearing was duly had before the court, D. Hj Emery, 
Esq., appearing in opposition to the application, and fîling his demurrer 
thereto, asîjasïtfficientto authorizë thé issuance of the writ. And the 
point now to bp decided is, does the application présent a case justifying 
the issuance of the writ of habeas corpus f 

The; writ pf habeas corpiw,; though a. writ of right, will not issue as 
of coursei Section 755, Rev. St., provides that the court to whom 
the application for a writ is made, shall forthwith award the writ, 
"unles^ it appears froin the pétition itself that the party is not en- 
titled iheréto." Thé courts of the tJpited States bave great respect 
for staieanthprity; and \% is only after fuU and most careful investi- 
gation and consideratlony although aoting within the undoubted scope 
of its jurisdiction, that a fédéral court will take from a state oflBcer a 
person cOmmitted to him by a state court, and charged with an ofTense 
against staté lawB, which are attacked as in conflict with the fédéral 
constitution. lii re Hoover, 30 Fed. Rep. 53, concisely illustrâtes this 
point. In that case the writ of habçaa corpus from the United Statea 
court was sought against the sheriff of the state court by one imprisoned 
under judgment imposed for violation of a state law, which the applica- 
tion attacked as in violation of the United States constitution; and the 
fédéral court dèclared that "to énlist the process of this court in his be- 
half the petitionér must dearly show an irreconcilable antagonism be- 
tweèn the. state enactment and the constitutional déclaration." Yet, 
when such investigation makes plain the fact of restraint in violation of 
th« constitution of the U"ited States or laws enacted thereunder, the 
fédéral court will not hesitate to act accordingly. 

Should the writ issue hereinî With,, regard to the second point al- 
leged in application as grounds for action herein, I hâve no hesitancy 
in deciding. As to thepayment of the spécial tax imposed upon the 
retail liquor dealer, the statnte imposîng the tax (section 3243, Kev. St.> 
itself withholds from petitionér relief herein. The payment of that 
spécial tax can in no manner or degree operate as a shield in the viola- 
tion of ihjS atate prohibitory law. The suprême court of the United 
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States bave in such numerous décisions recognized the right of eacb 
state to détermine for itself the question of the régulation or prohibition 
of 6ale of intoxicating liquors that it is useless to cite the cases. One 
élément only is withheld from this otherwise absolute right and power 
of the state in this respect, and that relates to interstate relations; being 
the first point in application. And without eniargement of argument 
I hold the second point of application to be insufficient toauthorize the 
issuance of the writ. 

As to the first point stated in application, viz. , that asserting the atti- 
tude of petitioner with regard to "original packages" of intoxicating liq- 
uor, and hisright to relief berein. The exhibits attached to application 
are expressiy made a part of the application. Thèse exhibits severally 
show that the courts which rendered the judginents are of gênerai 
jurisdietion; that thèse courts had jurisdiction of the subject-matter be- 
fore thera, viz., the alleged violation by petitioner of the state laws with 
référence to selling or keeping for sale intoxicating liquor; and tht^ 
thèse courts also had in each case (so exhibited) jurisdiction of the pett 
son of petitioner. In each of said cases petitioner appeared by coun- 
sel, except in the contempt case of January 29, 1887, and in that case 
the record shows petitioner had been duly served with notice of said 
proceedings. As this court takes judicial notice of the statutes of lowa, 
it is alio manifest that thèse courts had, under said statutes, the author- 
ity to render such judgments as those exhibited herein. Thus we hâve 
in each case exhibited (1) a court of gênerai jurisdiction, having, urn- 
der the lowa statutes, jurisdiction of the subject-matter involved; (2) 
such court. had jurisdiction of the person of the petitioner; (3) such 
court had authority to render the particular judgments exhibited. 
Wherein, then, exists the illegality upon which petitioner relies for re- 
lief? The writ of fmbeas corpus does not operate as an appeal, a writ of 
error, or certiorari, nor has it the effect of thèse proceedings; and this 
court in rio wise sustains an appellate relation to the Wapello circuit or 
district courts. This court cannot, in this proceeding, nor in auy other 
manner, review or correct mère errors or irregularities, if any exist, in 
the judgments of those courts. There lay within petitioner's easy 
reach the remédies provided by the lowa statutes, whereby petitioner 
might hâve brought into review before the suprême court of that state 
whatever errors or irregularities in proceeding or décision were commit- 
ted by those courts, and subject to review. Whether petitioner exeiv 
cised thèse remédies, or any of them, the record does not disclose. But 
the proceeding on habeaa corpus deals with more radical defects, with 
defects attàching to the jurisdiction of the court pronouncing judgment, 
or ofiScer restraining thereunder, or to the jurisdictional or constitutional 
questions involved in the trials complained of. Even though, by pros- 
ecuting his appeal or writ of error or certiorari, petitioner might hâve 
had any existing errors reviewed, and, as a possible resuit thereof, re- 
cel ved his inimediate discharge in the state courts, yet the existence of 
such orror'fûrnishes no ground for his release on habeas corpus. Platt v. 
Harriaon, 6 lowa, 79; Ex parte Watkins, 3 Pet. 193; Ex parte Parks, 93 
. v-49F.no.3— 16 
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TJ. S.lS^yBxpaHeReed, 100 U. S, 18; Ex parte Grduck, 112/U. S, 178, 

6 Sùp. Gt. Rep. 96; Ghurch, Hab. Corp. 474, and caaes;cited;. 

The. application under considération is not especially distinguishable, 
as to the writ prayed for, from one exiiibiting oûlyjadgments rendered 
upon verdicts of guilty in purelycriiiïinal actions. :;Tha élément hère 
added of judgments upon findings by the court of cpnteinpta of its pro- 
cess of injonction does not materially change the questions which œày 
be herein considered; for, though a contera pt is in itsdf a distinct and 
substantial oSense, yet in a court of gênerai jurisdiction- there is no dis- 
tinction in principle between a judgment pronounced after trial on in- 
di«tmènit and a judgment pronounced upon a finding of contempt 
proven, so far as concérhs the question of coUate^-al rèview or impeach- 
ment. In either case tàe court has pronounced on the jùrisdiotional 
facts. • ' The presumption is that it bas decided oorrectly, and the cor- 
rectnessofthat judgment we may not review hère. Ex parte Krieger, 

7 Mo. App. 367; Robbv. McDonaid,2d lowa, 334; Hurd, Hab. Corp., 
and cases cited. The application herein sete out no fact which the 
courts rendering the judgments exhibited might not legally hâve aoted 
upon. And certainly, at least until it is attacked, tlie pregumption 
must obtain in this court in this collatéral proceeding that thèse courts 
of geijiBral jurisdictioo decided correctlyevery point of law presented 
for tbeir* décision in tiie trials resulting in thèse jiidgments. If enror 
was claimed to attach tb their décision on any point, the right therein 
TemainedtO petitioner to bring beforethe highest court of the statefor 
reviewandicorrection the point whereinerror waa daimed; and the pre- 
sumptîon must obtain that the suprême court of the^tate would décide 
correcUy. "It often occurs in the progress of a britriinai trial in a state 
court, proceeding under a statute noit répugnant to the constitution 6f 
the United States, that questions occur which invoBve the construction 
of that instrument and the détermination of rights.asserted under it. 
But that does not justify an interférence with its prooeedings by a bourt 
ofthe^lilnited- States upon a writ oî habeas corpm,àtLed out by the ac- 
cused, either during or after trial in the state court; for, as was said.in 
Robb V. Connàlly, lllU; S. 624, 637, 4 Sup. Ct;: Rep, 544, Hipon the 
state courts, equally with the courts of the nation, ^résts the obligation 
to guard, enforce, and protect every right grantedoriSecured by the con- 
stitution of the United States and the laws made in pursuance thereof, 
whenever those rightsAre involved in any suit or proceeding before 
them;.' and 'if they fail ^herein, and withhold. or. deny rights, privi- 
lèges, or inimunities secured by the constitution or laws of the United 
Statesj the party aggrieved may bring the case from the highest court 
of theistate in which tlie question cou] d be decided to this court for 
final and conclusive détermination.'" Wood Vk Btvah, 140 U. S. 286, 
11 Sup. ;Gt. Bep. 738. 

/ Counsel ibr petitioner, in the argument under the rule, daimed (as 
the application itself allées) that in the Leisy Oasi., 185 U. S. 100, 10 
Sup. Cl. Bep. 681, the suprême of the United States haddeclared the 
lowa pfohibilory law to be unconstitutional, and therefore null and 
Toid, as to liquor shipped into the state and sold-in tbe>'oiriginal pack- 
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âge;" and that, as the application allégea (for tbe purpose of this décis- 
ion we will not dispute the construction of application which makes it 
80 clflim and allège) that the sales on which petitioner was adjudged to 
be imprisoned (and under which judgments he is now held) were "orig- 
inal package" sales only, therefore the writ must issue; and thèse facts, 
if proven on the hearing, must necessarily entitle petitioner to his release 
under the writ. But we hâve the authority of the suprême court itself 
for asserting that neither in terms nor in effect did that court déclare 
the lowa prohibitory statute in any particular null and void. In Re 
Rafirer, 140 V. S. 563, 11 Sup. Ct. Rep. 865, the suprême court, speak- 
ing of the scope and effect of the Leisy décision, say: 

"This [the Leisy décision] was far from holding that the statutes in ques- 
tion were absulutely void, in whole or in part, and as if never enacted. On 
the contrary, Ihe décision did not annul the law, but liniited ils opération to 
property strictiy within tbe jurisdiction of tlie stàte." 

The application herein must be held to include the exhibits attached 
to it, and made, by express référence thergin, a part of it. The appli- 
cation oontaihs no averment that in any of the cases whose judgments 
are 60 exhibited the courts decided adversely to the décision in the 
Leisy Case. There is brought to this court no récital of déniai to peti- 
tioner of the fuU force, in the several cases and proceediugs exhibited, 
of that construction of the lowa law which obtains in the Leisey décis- 
ion. So far as shown by this application for the writ, the jury, in the 
cases wbérein a jury was impaneled, were charged by the court on the 
very lines as to "original packages" which the Leisy Ca?e lays down, 
And, so far as in application shown, the court, in its findings in the con- 
tempt cases, held to the same construction of the lowa statutes. And, 
in tbe absence of any stateraent in application to the contrary, this court 
is bound to présume that the district and circuit courts of said Wapello 
coonty did hold and charge correctly, in ail respects, the law applicable 
to the trials and proceedings which terminated in the judgments exhib- 
ited. To présume otherwise would be to assume that which is not stated 
either in the application or in the varions exhibits, which constitute its 
larger part; and we are bound to présume that the application states the 
matter in the strongest terms, and in the maimer most favorable to the 
petitioner, in which the faets could be presented, and therefore the ap- 
plication brings before this court no question of law, as decided by the 
state courts in said cases complained of in application, which is to be, 
or, indeed, can be, decided in tliis proceeding. 

The sole question remains under the application, — and which is a 
mère question of i'act," — did the évidence submitted on the several trials, 
which resulted in the judgments exhibited, did this évidence as to sell- 
ing oKkeçping for sale iiitoxicating liquors,juBtify the verdicts of guilty, 
as retuTne^ l'y the juries, and the tindings of guilty of contempt, as de- 
cided by the courts? In other words, were the courts and jury justified, 
in the saverals trials, in finding petitioner guilty on the facts proven on 
the ; r9speçtive hearings? For, the law having been, as we hâve seen, 
oorreptjy 1^14, by tbe court, and the courts having had jurisdiction of 
the subject-matter and of défendant, and also having had authurity to 
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render thé ijarticular judgments exhibited, theré remaind oiily tbe fact 
élément, — 'thé question of évidence. Petftioner may on eàch df the triais 
hâve testified in his own behalf. He may hâve 'introduced ■ the testi- 
mony of other witnesses, and suoh évidence may hâve tended to prove 
the averments of pétition, as to petitioner making sales only in "original 
packages." But the jury or courts, in the cases, respectively, tried be- 
fore them, were the sole and rightful judges of the truthfulness and 
weight of the évidence submitted. They were authorized to accept or 
reject évidence, as they found it true or false. And they may hâve been 
abnndantly justified in discarding the testimony of petitioner and his 
witnesses, and accepting évidence introduced by the prosecUtion, tend- 
ing to prove guilt. As to this matter this court may not inquire. For 
this court cannot, upon habeas corpus, consider the sufficifency and com- 
parative weight of évidence as establishing guilt or iniipçènce. This 
court has no power to détermine whether such évidence justified the ver- 
dict and findings reaehed. To do so is to assume appellate jurisdiction 
of thèse Cases, and bver the state courts which tried them/' Upon the 
fulleat hfearing possible on habeas corpus this, court could not review or 
re-essainine the évidence which waa submitted on trial; fof, if thia court 
were to hwr évidence as to the facts, and the same évidence introduced 
on thôsë-ttials were to be introduced hère, what then? §hall this court 
assume; 'to décide that the state courts or the juries therein érréd in find- 
ing petitioner guilty? And should this court thereforë find him not 
guilty, wipe out thé judgments exhibited, and acquit him,' and then re- 
lease him from the cùstody of the sherifî in whose custody 'application 
avers hîm' to be? The statement of this monstrous propèéition is its 
complète réfutation. But, on the other hand, were a hearing had uttdet 
the writ applied for, and évidence as to fact submitted, the petitioner 
might hot introduce évidence not introduced on the trials. Such hear- 
ing would riot only be a new trial of the issues of fa(}t; but,' more objéc- 
tionablé still, it would be a new trial upon new évidence. It would not 
be an examination of the matters complained of. Had this new tësti- 
inony been introduced on the former trials, possiblyacquittal might 
hâve there resulted. Under any possible considération of the subjectj 
new testimony could not be hère admitted as a basis for reversing thé 
findings beretofore made and releasing petitioner. Hërë, again, th0 
statement of the proposition is its réfutation. The aUthorities' abun- 
dantly sustain the position thus reached that this court cannot— cer- 
tainly cannot on habeas corpus — hear évidence of facts beàring on the 
justice of thè jûdgments complained of^ or with référence to the gUilt or 
innocencis df the petitioner. I know of no authorities which hold to the 
contrary. Ex parte Skbold, 100 U. S. 877; Exparte Yarbrmugh, 110 V. 
S. 651, 4 Sup. et. Rep. 152; Ex parte Crouch, 112 U. S. 178, 6 Sup. 
et. Rep. 96; Exparte Bigelow, 113 U. S. 328, 5 Sup. Ct. Rep; 542. I 
find, thèf^ëfôfe, that under the allégations of the application petitioner 
éould nôt ôbtain his release if the writ of habeas corpus were tO Issuei 
Thus "it appears from the pétition itself that the party is not ehtitled" 
to the writ. It is adcordingly ordered that the rule to show cause be 
and it is dteharged, and writ refused. i 
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Williams et al. v. Goodyeab Metallic RubbEr Shob Co. 
ICircuit Court, D. Cmmect/kut. February 6, 1893.) 

1. Patbnts por Inventions— iNVBimoN—RnBBEB Shoes. 

Letters patent No. 131,201, issued September 10, 1873, to Isaac F. Williams, for a 
rubber overshoe with bellows flaps, are void for want of invention. 
2é Same. 

In vlev7 of the prior state of the art, as shown by the English patent to Stephen 
Norris, and the Evory & Heston shoes, (American patent No. 59,375, issued No- 
vember 6, 1866,) the conception of a bellows flap in a rubber overshoe, for the pur- 
pose of maklng it water-tight, was not the exercise of inventive genius. 

3. Same— Mechanical Adaptation. 

The adaptation of the bellows flap to the arctio overshoe byrunning the hinge of 
the flap forward to a point near the arch of the shank, in order to glve snfficient 
room for the insertion of the shoe-clad foot, thus placing the hinge almost at right 
angles tb the draft Une of the shoe, did not recuire inventive faculty. 

4. Same. 

Nor did it require inventive faculty to abandon the use of separate.gores, and 
make the flap intégral with the vamp and the quarter, since experiment would 
promptly sbow that in inserting the shoe-clad foot the strain would be too great for 
the seams, and the substitution of an intégral extension for a gore would naturally 
occur to the shoemakér. 
5.^ Same— Extent DP Claim— BSTOPPBL. 

The, application for letters patent No. 166,669, issued August 10, 1875, to Isa^c F. 

Williams, having been made for an improved rubber boot as distinguished from a 

■ shoé, and the whole course of the prooeédings in the patent-oifioe having proceeded 

on thattheory, the inventer is estopped to claim that the patent ço vers a rubber shoe* 

In Equity. Bill by Isaac F. Williams and the National Rubber Com- 
pany against the Goodyear Melallic Rubber Shoe Company for infringé- 
ment of patents. Bill dismissed. 

WUmarth H. IhurMon&nd Charles E. MitchéU, for pliaintififs. 

John K. Beach and Charles R. IngérsoU, for défendant. 

Shipman, District Judge. This is a bill in equity founded upon thé 
Alleged infringement by the défendant of letters patent No. 131,201, 
dated September 10, 1872, for an improved cloth and rubber gaiter over- 
shoe, and letters patent No. 166,669, dated August 10, 1875, for an 
improvement in rubber boots. Each patent was granted to Isaac F. 
Williams, the présent owner and one of the plaintiffs. The National 
Rubber Company is the exclusive licensee under each patent. 

No. 181,201 was an improvement upon the well-known cloth and 
rubber shoe known as the "arctic," and was designed to render the shoe 
water-proof. The spécification and drawings of the patent represented 
that it consisted in a peeuliar construction of double water-proofed, jointed 
flaps, which were extensions of the vamp and quarter, and intégral there- 
with, and that they were "so arranjged that the flaptongue, passing over 
the instep, will draw equally upon the sides of the quarter when buckled 
to the foot." The claim of the patent was as foUows: 

"As a new article of manufacture, a cloth and rubber gaiter overshoe hav- 
ing a double water-proof ilap, composée! of extensions of the vamp and quar- 
ter, folded on each side of the instep. and provided with a buckie and flap 
tongue, which are arrangea to draw equally on each side of the quarter across 
the instep, substantially as deacribed." 

In May, 1880, two suits in equity against L. Candee & Co.,— one by 
^e présent plaintiffs, upon the patents now in controversy , and the other 
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by Evory & Heston and the National Rubber Company, upon letters 
patent Nb. 59,375, dated November 6, 1866, granted to Evory & Heston 
for an improved shoe, — were tried in this court. The respective opin- 
ions are in 2 Fed. Rep. 683 and 542. It wasclaihied that each patent 
was being infringed by the défendants in the manufacture of the same 
shoé. In the suit upon the Williams patent the Evbry & Heston patent 
was not introduced in évidence. The suit was originally defended, not 
upon the ground that the Williams extension was not a patentable nov- 
elty, if the proper, limited construction should be given to the patent, 
but upon the ground that in view of the Stephen Norris English patent 
of 1856 the Williams invention was limited to the "eut" of vamp and 
quarter, and of their extension into a flap tongue, which was shown in 
the drawings, and that the defendant's shoes had a diô'erent "eut," which 
was a union of the arctic quarter and of an extension of the vamp, which 
was the Norris gore, but, if the Williams patent should receive a broad 
construction, it was anticipated by the Norris shoe. The plaintiff 's re- 
ply Tvas that this shoe was not a water-tight shoe, but had necessarily a 
leak-hole at the apex of the gore, and that at the union of the vamp, 
quartei*, and gore there was no turning of the water by a fold of the leather, 
and therefore Williams was a pioneer in making a water-proof overshoe 
by meaiiB ûf overlapping âaps. The court was of opinion that the "im- 
prpyepiçnt upon the arctic shoe consisted in overlapping the vamp and 
the quarter beneath the rubber foxing, and extending the vamp and 
quarter 80 as to form bellows-like,' waler-excluding flaps, folded on each 
side of the instep, and buckled together ovpr the instep;" and, further, 
that "the gist of the Williams invention consisted in such a eut of vamp 
and quarter that the two overlapped or folded upon each other, and 
thereby tbe Ipa^-hole at the junction of the Norris gore with vamp and 
quarter was obviated;" and that thepatent was "not to be limited to the 
précise sb^pc of the 'eut' of each part of the extension which is shown 
in thfi dijawings, but it covers, also, such other forma of eut which are 
subst^ntially like the pattern shown and described, and which accom- 
plish the same result." In this case, the défendant relied upon the Evory 
& Heston patent, under which, as a licensee, it claimed to bave made 
the infringing shoes, and defended upon the ground that the shoe de- 
scribed in the patent was an anticipation of the Williams invention, and, 
if not, that, ip, view of the state of the art at the date of the Williams 
improvemejpt, it was not a patentable invention. While the coraplain- 
ants were taking évidence in reply to the de<endant's case, the latter of- 
fered the Norris patent oî 1856 to show the state of the art, but oH'ered no 
oral testimopy in regard to said pate^:jt. In the case of Bwrt v. Evory, 133 
U. S. 349, 10 Sup. et. Rep. 394, the suprême court held that, in view 
of the Norris Bhoe and other shoes which were in existence at the date 
of the Ev;0ty!& Heston application, the shoe therein described was not 
a patentable invention; This shoe. was made of leather, and was in- 
telided to cover a stocking-elad foot. It had an expansion gore flap made 
of a soparate pièce of leather, the external fold of which was attached lo 
and in front of the quarter,' and the internai fold of which was attached 
to ^d in rear of the vamp. The apex of the gore was directly in front 
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of the ankle line. The vamp and quartér overlapped at the point of 
junction for the purpose of holding each other together, and Ihere was 
no leak-hole at the apex of the gore. It is obvions tbat the Evory & 
Heston shoe could not be used without altération as an overshoe for a 
shoe-clad foot. So long as the hinge of the flûps is in a line with the 
ankle line, there will not be room enongh at the in'step to reçoive a shoe, 
with its protruding and rigid heel. A mère enlargement of the flaps at 
that point will not make an acceptable oveïshoe. The location of the 
flaps must be changed. A shoe, in order to be generally nseful, must 
b© a substantial improvement upon the Evory & Heston shoe. To that 
end the overshoe would naturallybe abrogan, and an improvement upon 
the arcfic, in which the quarter overlapped ànd buckled upon the instep 
over a large vamp, which could be turned back to receive the shoe-clad 
foot. In defining and explaining the nature of 'the Williams invention, 
the patentée and one of the plaintiffs' expert» eubstantially abandoned 
the position in the Oandee Case, that the gist of the invention consisted 
in that overlapping of the vamp and quarter (which in the Williams 
«hoe was below the foxing) whereby the Norris leak-hole was obviated. 
Their position is that the improvements in the location of the flaps, and 
the principle upon which they were constrûcted, constituted the inven^ 
ti(Mii and made for the first time a water-tight cloth and rubber over- 
shoCk It is truly said that the line on the overshoe extending from thè 
instep to the heel is the one upon whidh the overshoe must hâve capadty 
to open or extend. This line is called the "draft line^'' and by the shoe- 
makers is called 11ie"line of the instep measure." Furthermore, after 
the overshoe has been drawn over the inner shoe, the opening, which bas 
been éxtended for this purpose, must be contracted; and the heel portion 
of the overshoe must be drawn up to, and held firmly against, the heel 
of the iuner shoe. In the opinion of the plaintifife, the Williams inven- 
tion consif^ted in abandoning the gore 6r gusset idea, and in extending 
or prolQuging the vamp of the arctic overshoe, and fciding it so that the 
line or hinge of the fold would be substantially at right angles to the 
draft Une, and that the apex of the fold would be in a line with the forward 
edge of the éxtended quarter, and the two would meet at the edge of the 
foxing. Mr. Williams testifies that in his experiments he tried separate 
gores or gussets, and was forced to abandon them, and make his flaps 
intégral with the vamp and quarter, because in no other way could he 
make them resist the strain which was brought upon the seams of the 
gussets at the apex of the gore. He aiso says that the construction of 
the arctic was such that it was liable to tear at the point of contact of 
quarter and ibxing, and sometimes the opening of the shoe was so small 
Ûiat it would. give way at that point, and that to prevent this liability 
he éxtended the vamp, which folded upon itself, so that it joined the 
quarter at its forward Une; the apex or bottom of the fold meeting the 
forward edge of the quarter. This apex was about on a line with the 
forward edge of the quarter of the ôld arcticj 

The question in the case is that of piatentable improvement, in view 
of the Evory & Heston shoe and the arctic overshoe. In other words, 
beUows flaps being known^ and an existingithingj in leather, and an ans- 
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tic rubber overshoe being well known, did it require invention to place 
the Williams bellows flaps upon a cloth and rubber brogan? The mère 
fact that the pre-existing devices were in leather is not important. 
There is much more force in the necessary différences between a flap in 
a shôe for a stocking-clad foot and in an overshoe; and it is necessary to 
see whether thèse différences, in view of the existence of the arctic shoe, 
presented réal difficulties, which required inventive genius to overcome. 
It is said, in the technical language which is used in the case, that the 
patentée made a patentable depàrture from the pre-existing bellows flaps, 
which were hinged vertically upon the ankle Une, by locating bis flaps 
so as to expand the shoe on the draft line of the overshoe, making the 
hinge line of the flaps praetically at right angles to the draft line, and 
extending the hinge line belbw the draft line, and that by this construe^ 
tion strain is avoided^ia suflicient opeping for the insertion of the inner 
shoe is fûrnished, and when the flaps are buckled across the instep thé 
opening is contracted Opon the dnaft line« The bitckle and flap tongue 
of the: arctic overshoe drew equalliy îon> each side of the qqarter across the 
instep. The shoe opéued on and bdow the drall lihe^ and was con- 
tracted on the same line. , It opéned between the vamp and the quarteï, 
near the sole, at the aroh of the shank. Into such a shoe the patentée 
desired to put bellows flaps. He had very little room for choice as to 
the place where they were to be put. They must be placed so as to con- 
tinue the opening on the draft line, and could be sûccëssfully plac«d 
nowhere else. The hinge line of the flap must run iorward to a point 
near the arch of thé shank in order to give sufBcient room, and to be 
about at right angles with the draft line. As matter of fact the direc- 
tion and position of the hinge line of the Williams shoe were substan- 
tially the same as the direction and position of thé opening between the 
vamp and quarter in thé arctic shoe^ except that in the latter the quar- 
ter overlapped the vamp at the line of the foxing, near the sole. Unless 
the idea of putting expansible bellows flaps upon an arctic qversboe 
was the conception of an inventive mind, the position and location of 
the flaps ànd the location of the hinge line were matters which do not 
rise to the dignity of invention, becàuse they are within the scope of the 
skilled workman. In view of the Norris and the Evory & Heston shoes, 
of which the public is presumed to bave had knowledge, I do not think 
that the conception of bellows flaps in a rubber overshoe was an invent- 
ive idea. 

The remaining point is that the patentée, after many experiments, 
abandoned separate gor«s as useless, and made his flaps intégrai with 
the vamp and quarter. The separate gore idea is the one which would 
first naturally occur to any one when thinking of the way in which flaps 
could be made; but it «annot be safely contended that making the ex- 
tensions of the vamp intégral with it, instead of by the use of gores, in- 
volved invention. Experiment would promptly show the inutility of 
separate gores, by reason of the strain that would come upon the seams 
and at the apex in the Bùatoî drawingthe shoe upon the foot, but the 
substitution of an intégral extension for a gore appears to me to be a 
matter wbicb would naturally promptly occur to the shoemaker. 
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I place no importance upon the Letherbury patent of June 4, 1867, 
which was for a folded enlargement of the leg of a boot, the folds being 
buckled together. Neither this device nor the Kilsheimer patent of 
May 10, 1870, seems to me to hâve weight in the case. The Williams 
improvement approaches the border Une of invention, and it is very 
likely that upon the testimony in the case it would hâve been generally 
held patentable by the circuit courts before the récent . décisions of the 
suprême court on the subject of invention. The tendency of those dé- 
cisions is to confine patentability within narrower liraits than formerly. 
They especially demand that a device which is an improvement upon a 
pre-existing one must, in order to be patentable, contain a new idea, 
and perform some new function,. and not présent changes of degree only, 
or simply "new or more extended applications of the original thought." 
SmUhy. Mckds, 21 Wall. 112; Burt v. Evory, 133 U. S. 349, 10 Sup. 
et. Rep. 394. 

Patent No. 166,669, known in the case as the «Patent of 1875," is 
described in the spécification as follows: 

"My improved boot consists, in fact, of an inner and an outer upper and a 
euitable sole, tbe inner upper being niade to St tbe last, and tbt;refore requir- 
ing to be slit open from near the sole upward, while the outer upper 5s made 
nouch larger than the inner upper, and requires the surplus stock to be oyer- 
lapped and fastened in order to fit the boot closely to the ankle and leg. My 
invention, further, consists in a boot made with an overlapping leg section 
and an overlapping ankle section, the latter being provided witii a so-called 
*beIlows flapi' formed of continuations of the front and rear uppeis; and my 
invention, still further, consiats in a pecuiiar outline of tbe edge of the over- 
lapping section.at a point adjacent to the ankle." 

The claims, of which the ûrst only is said to bave been infringed, are 
as follows: 

"(1) The improved boot composed of textile fabric and rubber, having an 
inner upper eut to fit the last or foot, and an outer upper eut larger than the 
inner upper, with the surplus' portion thereof overlapped, substantially as de- 
scribed. (2) The improved boot, having an open overlapping leg section and 
the overlapping ankle section, provided with the bellows flap, forraed of con- 
tinuations of tl)e front and rear uppers, substantially as described. (3) In a 
boot, the overlapping leg and ankle section, provided with the recess, D, at 
the edge betwèen the said sections, substantially as described." 

The flaps in the shoe of 1872 were lined with thesame thick material 
which was used inside the shoe, and were therefore clumsy. This 
method of lining the flaps was caused by the manner in which the shoe 
was made. The inside lining was eut to oonform to the outside cloth 
upper. The two were placed together, "built up," and a finished upper 
yias formed before placing it upon the last. After the patent of 1875 
the plaintiffs lined the flaps with a thin material, which they were en- 
ablôd to do by making the shoes in the foUowing way: The inner 
lining is fitted to the last. The outer upper is eut larger than the 
inner, and the united va,mp and quarter, which is divided at the heel, 
are put together upon the inner lining, and, except the beliows flaps, 
are secUred thereto. The shoe is vulcanized, and the inner lining- is 
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slîtted tô permît the removal of the shoe from the last. The old arctic 
was also made by first fitting the linitog to the last, and then "building 
up" the outer upper upon it, but the vamp and quarter were put on 
the inner lining separately. Herein is the distinction between the 
method of the shoe of 1876 and the arctic method. In the 1876 shoe 
the vamp and quarter are united together before being placed upon 
the inner lining. In the Candee Case the novelty and patentability of 
the 1875 patent were not denied. In this case both are denied. 

The first point which the défendant makes is that the history of th» 
patent, 6S it progressed through the patent-office, shows that it was 
granted for a boot as distinguished from a shoe. The argument of coun- 
sel is not that the first claim , taken by itself, showed that the improve- 
medt Waâ for a boot as distinguished from a shoe, or that a patent for an 
impro'ved boot is necessarily to be construed as including only a cover- 
ing for the foot and leg, any more than that a patent for an improved 
table-spôon e^clddes the like improvement in a tea-spoon; but the con- 
tention is that the application was presented and urged before the patent- 
office for: an improved boot, as distinguished from a shoe, and thatunder 
the appearanoe of obtainiilg a patent for a boot only the one now in 
question was obtained, and is presented to the public as covering a thing 
whicli was not the subject pf the aipplication. It caniiot be denied that 
the original application for this patent was for a leg extension composed 
of rubber and cloth in overlapping sections, combined with a foot, (ail 
the drawings but one havinga foot with bellows fiaps,) and that the claim 
which was asked for was for a rubber and cloth foot, but not necessarily 
a "bellows flap" foot, and a leg constrùcted in overlapping- sections. An 
improved rubber and cloth boot, the improvement consisting in a leg 
constrùcted in overlapping sections, was the only subject of the appli- 
cation. The first amendment of the spécification, and ail the corre- 
spondenoe on both sides, aqd the rejections of the application, both by 
the examiner and the examiner in chief, proceed unmistakably upon 
the idea that a patent for a leg section in combination with a foot was 
asked for. There was ild suggestion of novelty in the foot portion. On 
the othèr hand, the spécification apparently states that the bellows flaps 
in the foot portion are to be made in accordance with the inventor's 
various patents of 1872. Finally, the décision of the acting commis- 
sioner says: 

"I am not prepàred to say that no invention may be involved in extending 
the shoe upwards to form a boot retaining the same manner of folding so as 
to form a oloseifliting, water-light leg. While the point at wliich the shoe in 
its upward extension ceases to be m shoe and bpcomes a boot may not be al- 
ways easy to inUicate, yet no one fails to recognize th^se articles, and distin- 
guish the one from the Qther. . I tbink, however, that the speciâcation and 
claim are so broad in this case as to include what has already been sbown in 
theart." 

This language shows that the head of the ofSce supposed that he was 
dealing with an application for a boot, as distinguished from and as an 
imptovementupoii a shoe. It would be useless to go o ver this history in 
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détail, for the sole subjeot of the application is everywhere manifest. 
The commissioner having rejected the application upoa the ground 
that the claim was so broad as to be anticipated, the applicant further 
amended his spécification in the : manner now presented in the patent 
as granted. Upon this amendment the examiner says that it is limited 
to spécifie features, and, as there is reason to believe some novel points 
do exist, he recoramends that it be accepted for exaraination. The dé- 
cision of the commisaioner was to theeffect that the applicant had asked 
for a broad claim for a boot as distinguished from a shoe, and that there 
might be particulara in the extension of the shoe upwards to forra a 
boot which possessed invention. The applicant amended for the pur- 
pose of presenting a more limited claim for those particulars. If he 
had modified his proposed spécification so as to clearly show that he had 
made and claimed an improvement in the method of constructing a bel- 
lows-iiap shoe, I am not prepared to say that such an amendment would 
be invalid. But not a word is said in the amended spécification of 
clumsy bëllows flaps, and the new way to avoid them. The new spéci- 
fication, read in the light of the previous history, was apparently for 
spécifie features of the same combination which had previoualy been asked 
for. Eead in the light of the subséquent history of the patent, it can 
be seen that the applicant might then bave had another purpose. The 
principle of estoppel bas been frequently applied of late in the construc- 
tion of letters patent; and a patentée cannot, after obtaining a patent 
with a misty claim, abandon the express terms of his previous spécifica- 
tions, which clearly specîfy and limit the invention, and asaert that it is 
for a difierent and undisdosed thing. He cannot say that it relates to 
another invention than the one which he had originally represented, and 
a patent for which he had accepted. In this case the patentée applied 
for a patent upon a boot, as distinguished from a shoe. The patent- 
office said, "Perhaps you can hâve a narrow patent for such an article." 
He amenda his application without disclosing a change of subject, ob- 
tains his patent, and now claims that it covers an improvement in a shoe. 
That contention he is estopped from making. The bill is dismissed. 
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The Major William H. Tantum.* 
Shob et al. v. Low Moob Iron Co. tt ci. 
[Circuit Court, of Appeals, Second Cirouit December U, 1891.) 

Obkebai< Averasb— Voluntabt Stbanbinq— Saving op Lipb. 

Where tbo master ot a vessel, which was dragging her anchor in a gale and In 
dan^r of going ashore, slipped tbe cable, and voluatarily stranded her, in substan- 
thkUy the same place, under tbe same conditions, and with tbe aame resuit to ber 
cargo, as must necessarily bave soon r^sulted from ber dragging anchor, held no 
oase of gênerai average. 46 Fed. Bep. 125, afflrmed. 

In Admiralty. Appèal from a decree of the district court of the 
United States for the southern district of New York, dismissing thelibel 
of the libelant. Affirmèd. ' 

The sohooner Major William H. Tantum, loaded with a cargo of iron, 
went for refuge inside the Delaware breakwater, September 8, 1889. 
The bad Weather developed into the great storra of September, 1889, 
and the vessel gradually dragged her anchors, until the lOth, whea some 
of her anchor chains gave way, and at 4 o'clook in the afternoon but a 
single one remained, and the vessel was drifting towards the beach, 
broadsidô on. In this situation, her master, fearing for the livea of 
those on board, determined to slip his cable and run ashore, head on. 
The cable was accordingly slipped, and the vessel, withôut canvas, paid 
off and ^ent head on the beach, àftèrWards turning broadside to the sea, 
and becoming a total loss. Part of the cargo was Sàved, and forwarded 
to its destination. The ship-owtier claimed a gênerai average, and 
brought this suit agaihst the cargo-owner to recovet $2,939.03, the 
amOUnt ehârged against the cargo by the average àdjusters. The dis- 
trict cOUrt held thatthè act of the maister in slipping his cable was done 
for the putpôèe of saving life, and with no other motive, and théréfore 
dismissed the libel. 46 Fed. Rep. 125. Tbe libelarits thereupoa ap- 
pealed to thi^ èoiirt. 

Wing, Shoudy & Pntnam, for appellants. 

Sidney Chubb, for appellees. 

Before Wallace and Lacombe, Circuit Judges. 

Peb Curiam. At the time she slipped her cable, the Major William H. 
Tantum was on the eve, not of foundering in deep water, as her counsel 
contends, but of going ashore. Her hatches were not even started, she 
was making no water, and, at the rate at which she was drifting, ail the 
indications were that she would, in a few minutes, ground on the beach, 
to leeward of her, broadside to the seas. The master slipped his cable, 
and thus hastened the end, not avertiug any imminent péril of founder- 
ing in deep water, selectingno more favorable locality for stranding, and, 
though she struck bow on, swinging afterwards broadside to the seas; 

'Reported by Edward G. Benediot, Esq., of the New Tork bar. 
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in other words, as the learned district judge expresses it, stranding her 
"substantially in the same place, under the same conditions, and with the 
Bame resuit to the cargo," though by striking bow on there was secured 
a better chance to save the lives of ail on board. No case of gênerai 
average is made out. The decree of the district court is affirmed, with 
coStâ. 



McKeEN V. MOESE.* 

(CirvuU Court of AppeaU, Second CircuU. November 7, 1891.) 

1. Dbmubbagb— Failueb to Protest— liAOHBS. 

On oliaiiti of demurra^e it was shown that neitber the charter nor the bill of lad- 
ing contained apy provision as to demurrage; the master made no formai protest 
against the delay, but signed trithout objection the bill of lading, and did not bring 
suit until long aîter. Held, that demurrage could not be rëoovered. 

3. AocoBD AUD Satibfaotion— Retaisiso Check— Fbotest. 

A master of a vessel received from the oharterer a check, which charterer 
claimed was In full payment of the master's claim for demurrage. The master re- 
talned the check, but notified the charterer that it was not sufficient, and that he 
would sue. Held, that his rettdning tbe check was not an accord and satisfac- 
tion. 

In Admiralty. Appeal from a decree of the district court of the 
United States for the southern district of New York, dismissing the libel 
of the libelant. 

The respondent chartered libelant's schoouer to carry ice from Rich- 
mond, Me., to New York. The vessel arrived at Richmond August 27, 
1890, and her master at once gave notice of his readiness to load. The 
loading was not completed until September lOth. Libelant claimed that 
five days would hâve been sufïicient in which to load, but it appeared 
that he Iliade no formai protest against his détention. Neither the 
charter nor the bill of lading contained any provision in regard to de- 
jnurrage, apjd the master signed the bill of lading without protest. He 
also made no com plaint on his arrivai in New York, or at any time un- 
til thé commencement of this suit. The district court dismissed this 
part of the libelant's claim. There was also a further claim by the libel- 
ant for demurrage at Poughkeepsie. The respondent adraitted some lia- 
bility, and gave the master a check for $125. The latter retained it, 
but did not agrée to accept it in full settlement, or to retain it. He also 
notified the charterer that he would sue. On suit being brought, re- 
spondent claimed that the retaining of the check by the master was an 
accord and satisfaction. The district court declined to sustain the claim, 
and awaMed judgment to the libelant for $484 demurrage, less the $125 
âlready pàid, and both parties appealed to this court. 

Wïfeo«j'î4<^m3 <fc Crrcea, for libelant. 

Wing, Shoudy à; Putnœm, for respondent. 

Before Wallace and Lacombe, Circuit Judges. ' 

'Reported by Sdward Q. Benedict, Esq., of tbe liTew York bar. 
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iE»ï!B CïiRiiAMJ There is no merit in the claim o1?4be Kbelant for the 
dêtentibn of his vessel at Richmônd. He was awàre of thîô' himBelf, and 
did not aèscrt any such élaim in his conversations with: thé rèepondents, 
biit iiîêisted Upon corupénsation for the détention at Poïighkeèpsie.i The 
resporidents, recôgnizàng th«ir liability for the détention» atPôughkeepsie, 
tried to induce bim to accept $100 in full. He refused, and they handed 
him a check for $125. When he read it, and saw the amount, he told 
them it would not satisfy the owners; but they insisted upon hia keep- 
ing it, telling him, if he found it did not satisfy the owners, to return 
it; and he replied that he would suethem. Not only did he not prom- 
ise to accept the check in full settlement, but he did not expressly prom- 
ise to retum it. If his conduct led them to supposë'he would return it 
before suing them, they hâve lost nothing by his opaission to do so. 
Even if he had expressly promised to do so, his subséquent neglecfor 
refusai would not afford the respondents a, défense; ''He was entitled to 
a much largersum; and nothing short of an accord and satisfaction, or 
the acceptance of the check as a discharge in full, ia a release. The de- 
cree fe ftffirmèd, without çosts of this court to eithérparty, both parties 
having appealed, and the cause is remanded to the circuit court with in- 
structions to enter a decrèe accordingly, with interest. 



, The Pbed. Jah^sew. 

Lynch et d. v. The Fked. Jansek d aJL 
(Circuit Court of Appeala, Second Circuit. January 18, 1898.) 

OoixisioN— Bail and Tuo with Tow. 

The schootiel- T. was going westward through Bast river, at flood-tids, keeplttg 
close to the eastem shore of Ward's island to avail herself of the slack-water. The 
wind died out as sbe reached Negro point, aod hère she was overtaken by a tug 
towing a schooner on a hawser of about 800 feet. The tugpassed on her pOrt sida 
at a distance of f rom 40 to 150 feet, but, as the T. struck the tide; whioh hère sets 
strongly towards Long island, she sheered to port, and struck the tow, tbough she 
put her wheel hard a-port, and dropped her main peak. Beld, that the tug was 
Bolely In fault, as it was her duty, as an overtaklng vessel, to take suffloleatroom 
for a safe passage. 41 Fed. Rep. 773, reversed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel by Daniel Lynch and otiiers against the steam- 
tug Fred. Jansen for collision. The libel was dismissed in the district 
court, whicb decree was affîrmed by the circuit court. libelants appeal. 
Reversed. 

Edward D. McCarthy, for appellants. 

Wm. W. Goodrich, for appellee. 

Before Wallace and Lacombe, Circuit Judges. 
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Lacombe, Circuit Judge. This is an appeal from a decree of the cir- 
cuit court, affirming a dècree of the district court for the southern dis- 
trict of New York, dismissing the libel- 

On May 22, 1890, about 11 a. m. the schooner Titus, loaded with 
sand, was proceeding through Hell Gâte, between Ward's island and the 
Long Island shore, bound for Newark, N. J. She was keeping towards 
the Ward's Island shore, and her witnesses claim that she was hugging 
it close]y,80 as to avail of, the slack-water, the tide being then fiood. 
She was heading about soïjth-westerly, with her booms on the starboard 
Bide. There hadbeen a littlewind about E. N. E., but this diedout. As 
she reached Negro point, which projects into the channel from the 
Ward's Island shore, she suddenly took a sheer, or rather swept over 
bodilyj towards mid-channel, although, aô the answer allèges, "she had 
put her wheel hard a-port, and dropped her main peak, but was unable 
to conttôl her movéments." Before she took this sheer she was over- 
taken by the steam-tug Fred. Jansen, towing the schooner William 0. 
Snow on.a hawser about 800 feet long. The tug passed the Titus on 
the latter's: port side, and had got beyond her when-thia sheer took 
place. The Titus swept over and dame in collision with the Snow, al- 
though the latter starboarded to avoid her, coming, in conséquence, into 
contact, with a lighter on her own port hand. The material point in the 
case is the distance at which the tug passed the Titus; for, being the 
overtaking vessel, it was her duty to allow a sufl5cient margin of safety 
for herself and hef tow, or to delay passing the Titus till a wider chan- 
nel, the absence of other craftj or a more favorable condition of wind 
and tidal currents gave assurance that she inight pass in safety. There 
is great différence between the witnesses in their estimâtes of the distance 
between the tug and the Titus when the former passed her. The wit- 
nesses from the Titus make it about 25 feet, those from the tug and the 
master of the tow 100 to 125 feet, and the tug's pilot 300 feet. Disin- 
terested witnesses estimate it at from 40 to 150 feet. There is a like dis- 
crepancy in the estimâtes as to the distance of the Titus from shore. 
The district judge found the place of collision to be nearer 300 than 200 
feet from shore, and that the tug passed the Titus with a margin of 
200 feiet, (which is a larger estimate than that of any witness except her 
pilot;) and held that to be a reasonable distance to pass, because, 
though tiie. tug's pilot mjght expect some swinging by the Titus when 
she struck the flood-tide, he could not expect her to swing out so far. 
It appears by undisputed testimony that when the tide is flood there is 
slack-water along the Ward's Island shore, extending out some way from 
the shore above Negro point, and a sharp set of the tide from Negro 
point over towards the Long Island shore, the natural tendency of which 
is to throw a vessel coming out of the slack-water into the tide over to- 
wards mid-channel. 

The testimony seems to leave no doubt that the movement of the 
Titus was caused by the action of this tidal current, which she was un- 
able to counteract, because, the wind dying out, she had not sufficient 
motive power to make headway against it, and that she did ail that 
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gôod seàmanshi'p requifed in putting her helm hard a-poft and droppîng 
her main peak. Whatever, then, may hâve been the distance ofthe 
Titus from the shore when she struck the tide, and at whatever distance 
theiug passed hèr, it was undoubtedly so short that a schooner such as 
the Titus, ha ving but little way on her in so light a wînd, would be, by 
the action of the tide alone, carried over that distance in the time it 
took fche tug and the tow to move about 150 feet; for the Titus did nût 
begin to Swing till the'Jansen had passed half the length ofthe tow- 
ing hawser beyond her. There is no suggestion that therè was any ab- 
normal condition of the tide on the day of the collision. «Its set and 
strength is'known to i navigators in those waters, and was knoWn to the 
master; of the Jansen. : He admitted that, " provided the Titus had been 
in the'slack-water, and then had dropped into the tide, itmight cause 
her tff Baake a little sheer, — quite a sheer if the tide was strong;" insist- 
ing, however, that she was not in the slack-water, but in the tide, when 
he passed her. We are satisfied, however, as was the district judge, 
that thé TitU8 was in the slack-water, going close along the shore, and 
that her swing followed naturally ftam her striking the tide. It was a 
movement, therefore, that should hâve been anticipàted and guarded 
^against by the master of the tug if he decided to overtake and pass her 
in'thàt part of the channel. The précise moment when the wirid died 
away is ^not entirely clear upon the évidence; but it was certainly so 
light when the Jansen passed that he had reason to anticipate that the 
Titus wéuid not bave suflScient headway to control herself when she 
struck the tide; She was moving, as he admits, so very slowlythen,— 
"scarcelystemming the tide,"— that he supposed she must be retarded 
by thé' âocri-tide; mistakenly, for we are satisfied she was then in slack- 
•waten' The master of the Grâce Eee, a tug bound eastvvard at that time 
with a toWj and who was'called as a witness by the claimants, thought 
tbefé would bè a collision before the Titus began to sheer, because, the 
wind being light, and the Titus ha ving "little way," he expected the 
tide would eut her out into the stream ' far enough to hit the Jansen's 
tow. For not anticipating and providing for that contingenoy, we think 
the Jansen; aniovertaking steam-vessel, was in fault. The decree of the 
circuit court is reversedj and the cause remanded, with instructions to 
enter a decree in favor of the libelants for damages, with costs of the dis- 
trict court', disbursements of the circuit court, and costs ofthis court. 
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Deesseb V. Edison iLtxmiNATiNG Co. 
(Circuit Cowrt, D. Btiocie IsTand. February 12, 1893.) 

1. JmtiSDioTiOK or Fbderal Godets— Citizenship— Résidence. 

Wbere the parents of a minor remove from the state of her bîrth when she îs 
10 years old, her citizenship foUowB thelrs, although for nearly 10 years longer she 
remains in the original state, completing her éducation, and spends but partpf each 
year at the new home of her parents. 

2. Bame. 

One who dépends entirely upon her grandparents for support, and makes her 
permanent home with them at the place of her former résidence, continues to be a 
résident of that place, though in company with her grandmother she spends about 
balf of eaob year in a différent state, living in différent rented bouses, and bas the 
bona/ùie intention cf becoming a résident of the latter state. 

At Law. Action by Susan L. È. Dresser against the Edison Ulumi- 
nating Company. Heard on motion to dismiss for want of jurisdiction. 
Granted. 

Wm. 6. Rodker, for plaintiff. 

Sarnl. R. Honey and Arnold Gieen, for défendant. 

CoLT, Circuit Judge. The défendant moves to dîsmîss thîs suit for 
want of jurisdiction, upon the ground that the plaintiff, at the time of 
bringing the suit, was a citizen of the state of Eh ode Island, and not a 
citizen Of the state of New York, as all^ed in her writ. It appears from 
the affidavits that the plaintiff is the daughler of George W. Dresser, 
and that she was bom in the city of New York in 1864, where her 
parents then lived. Subsequently, Mr. Dresser moved to Newport, R. 
I., and he became a résident of that city as early as 1875. This ap- 
pears from the following facta : He began paying personal property taxes 
in Newport in that year; he registered in Newport as a voter in 1873; 
he was on the voting lists of that city from 1878 to 1881, and voted 
there in 1880; he died in Newport in 1883, and was buried there. 
Mrs. Dresser, the plaintifï's mother, died in Newport a short time be- 
fore her husband, and was buried there. The plaintiff remained at 
school in New York after her father changed his résidence to Newport, 
and dowii to about the time of her father's death, in 1883, spending 
only a portion of each year in Newport. This circumstance, taken in 
connection with the fact of her birth in New York, is urged to support 
the position that she still remained a résident of New York. When Mr. 
Dresser established his résidence in Newport, the plaintiff was a minor, 
about 10 years of âge. Her place of résidence, therefore, would natu- 
rally foUow that of her parents, and would be in the place where the 
family home was located. Although the plaintiff continued her éduca- 
tion in New York, and passed only a part of each year in Newport, she 
became legally a résident of Newport when her parents became résidents 
of that city, and made it their permanent domicile and place of family 
abode. I hâve no doubt, therefore, that Newport was the légal rési- 
dence ôf the plaintiff on the death of her father in 1883, she being then 
19 years of âge. Upon the death of their parents, the Dresser children, 
v.49F.no.4 — 17 
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comprising the plaîntîff, her three younger sîsters, and a brother, went 
to live with their grandfather, Daniel Ije Roy, athis résidence No. 206 
Bellevue avenue, Newport, and, with the exception of the brother, thèse 
children hâve continuedi to make this their home down to the présent 
time. The grandfather, Daniel Le Roy, died in 1885, and since then 
they hâve lived ivith their grandmother, Mrs. Le Roy. The plaintiff 
dérives her entire support from her grandmother. While the plaintiffs 
permanent home has been at the Le Roy house in Newport since her 
father's death, she has not in fact resided there continuously, for it ap- 
pears that she was absent portions of each year prior to 1888, visiting 
relatives: or friends in New York, Boston, and other places, and that 
since 1888 Mrs; Le Roy and herself hâve spent about half of each year 
in New York in several différent rented houses. During the spring, how- 
ever, t^e,ifemily bave always retumed to their résidence in Newport. I 
do not ihink thèse absences: f!rom Newport effected a change of résidence 
on the part of the plaintiff, because they were only temporary; her per- 
manent résidence continuing to be Newport. 

Daniel Le Roy, the plaintiff's grçmdfather, was a résident of New York 
down to 1882, and it is claimed that he was still a résident of New York 
when he diéd at Newport, in 1885. Stress is laid by the plaintiff upon 
this cixcnmstance, in connection with the testimony of Mrs. Le Roy, 
who says that her husbànd never intended to change his résidence to 
Newport, and that she alwàys considered herself a résident of New York. 
Whether the plaintiff's grandfather, Daniel Le Roy, at the time of his 
death in 1885 was a résident of Newport or of New York, it is not neces- 
sary for us to détermine, but, as bearing upon this point, and upon the 
gênerai question of the résidence of the Le Roy aqd Dresser familles at 
the présent time, it is important to note certain facts brought out in the 
afSdavits : Mr. Le Roy gave up his résidence on Twenty-Third street, New 
York, in 1883, owing to the encroachments of business, and moved with 
his family to Newport; He died in Newport, and his will was probated 
there. One of his danghtérs, Mrs> Dresser, the plaintiff's mother, 
Uved in Newport at the time of her death, in 1883, and was buried there. 
Auother daughter, the Widow of Edward King, has lived in New- 
port for many years. A son, Stuyvesant Le Roy, has for a long time 
been a résident of Newport, and votes in that city. . His widow, Mrs. 
Le Roy, bas lived in the feame house in Newport since the death of her 
husband in 1885, and it bas been her only permanent résidence, and 
the Dresser children, except the son, hâve lived with her, and bave 
made her house their home. Résidence does not dépend upon intent 
alone, but such intent must be accompanied by actsehowing what the 
fact really is. A persoD may aôtually réside in one place, but intend 
toi réside in another, but such intention is not sufBci^t to create a change 
of résidence. So, too, a^person may bave been bom and bave resided in 
a certain place, and may bave removed temporarily to another place, in- 
tending to retnm to: the former place; but, ifthelatter place becomes 
in fact his fixed abode; the mère intention to retum will not keep alive 
the résidence in the former place. . . i 
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I do not doubt thè goôd faith of the plaintîfiF în alleging, herself to be 
ft citizen of New York, nor of ber intention to become a résident ofthat 
staté, but upon the facts as presented, I féel bound to hold that she bé- 
came a résident of Newport, R. I, about the year 1875, and that she 
bas continued to remain a résident of that city. Suppose the défendant 
in this case had been a citizen of New York, instead of Rhode Island, 
and the alleged wrong complained of had happened in New York, and 
the plaintiff had brought suit in the fédéral court there, would the de- 
fendant bave been entitled to bave the cause dismissed, upon the papers 
submitted in this case, on the groùnd that the plaintiff waa in fact a dti" 
zen of New York? 

The motion to dismiss for want of jurisdiction is grauted. 



McCustLAN et oZ. V. Pyeatf «( àL 
(CtreuU Court of Atn>eal», Eighth CîrouU. Kebruary 1, 1893.) 

1. WbIT' or BbBOH— RETURN-DAT— lBKEO0I.ABrnBB. 

Where on error to the circuit court of appeals the citation is made retnmable 60 
days after its date, (as allowed by rule 14, par. 6, 47 Fed. Bep. vil.,) and tba 
writ of error on a day named.Which is less than 60 days tberef rom, It wiU be pre^ 
«umed that the fixing of the latter day was as orersigbt, and tbe writ wiU not bé 
dismissed where the record is filed thereafter, but within 60 days, though rulé 16^ 
Id. Tii!., requires the record to be filed "by or before the retum-day." 
9, Bamb— Record — Certificats— Mistaee. 

Where the clerk of the lower court transmits the transcript to the circuit court 
' of appeala under ttie proper, caption, the fact that he certifies on the writ of error 
that he "therewith transmits to the suprême court of the (Juited States" a duiy- 
certified transcript, eta, is an immaterial mistalce. 

S. SÀMB— ClïATION— AmeNDINO ReTURN. 

Where there is notbing in tbe record to show that the person serred with tha ci- 
tation was a person upon whom a lawful service could l>e made, the retum inay bo 
amended to show that he was in fact attorney for défendant in error. 

4, SaMB— BOKD— iRBEOULARITr. 

The mère fact ttiat a auversedeaê bond which is suiBclent in aU other respects wa» 
taken and approved before the writ of error was sued oui is an immateriai irregu- 
larlty, as the court wiil présume that It was: reapproved upon the issuanoe of the 
citation and the allowanoe of tlie writ. 
(k Bamb. 

When the securlty of the supersedeM bond Is sufBcient, as required by Rer. St. 
V. S. 1 1000, It is immateriai that It is adgned by only one of the plalutiilB tn error. 

In Error to the United States Court in the Indian Territory. 
Motion to dismiss the writ of error and vacate tbe svjpersedeaa, 
John H. Roger», for the motion. 
George E, Nekon and WUHam M. Oravetu, opposed. 
Before OaIjDwbll, Circuit Judge, and Shibas and Thaybb, District 
Jadges. 

Thateb, District Judge. This case cornes from the United States 
court in the Indian Territory. The record shows that final judgment 
was rendered against the plaibtiffs in enor on July 8, 1891. On th« 29th 
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of July, 1891, a mpersedeas bond was presented to the judge of the lower 
court, which was approved by Mm oq that day, and was filed with tho 
clerk of the court on July 31, 1891. On the 15th of August, 1891, 
a writ df error was allowed and a citation duly signed. The citation was 
served ôh one W. T. Hutchina, September 10, 1891. A return was 
made to the writ of error by lodging a transcript of the record in thia 
court on October 12, 1891. 

We are asked to dismiss the writ of error mainly on the foUowing 
grounds: Because the record was not filed in thia court, as required by 
rule 16i "by or before the retum-day; " because no return bas been made 
to this court of the writ of error; because the citation bas never been 
served; and because the bond antedates the writ of error, and is otherwise 
irregular and defective. It is sufBcient to say that, as the cause was 
docketed and the record filed in this court within 60 days after the cita- 
tion was signed, we think the first gronnd of the motion is untenable. 
The record shows that the writ of error was made returnable on October 
7, 1891, whereas the citation issued on the same day admonishes the dé- 
fendant in error to be and appear in this court 60 days after it bears date; 
that is, after August 15, 1891. Paragraph 5 of rule 14requires writa 
of error and citations to be made returnable "not exceeding sixty days 
from the day of signing the citation." In view of thfse facts, we must 
infer thftt the return-day stated in the wçit was due to oversight; very 
likely tp an error made in the computation ôf time. The record haying 
been filed within ^0 days after the writ was issued, we will not, under 
such circumstances, hold that thôre bas been any such default as war- 
rants a dismigsal of the writ. 

The second ground of the motion is likewise untenable. The clerk 
of the loweï court certifies on the writ of error that he "herewith trans- 
mits to the suprême court of the United States a duly-certified trans- 
cript of the record," etc. But the caption of the return, and the fact 
that the record was lodged in this court, shows conclusively that this 
was what the court intended. We will ignore such obvions mistakes, 
îwhich do not |ènd to préjudice eitherpârty. 

i The third ground of the motion, above stated, bas more merit. There 
is nothing in the record before us to show that "W. T. Hutchins, upon 
whom the citation was served, was a person upon whom such service 
could lawfully be made; and by appearing speciaUy for the purpose of 
this motion only, the défendant in error has not waived service of the 
citation. Wè are assui-ed, hoTVever, that service washad upon an attor- 
ney whb represented thé défendant in error on the trial in the lower 
court, and it is clearly within our power to permit Uie return on the cita- 
tion to be amended so as to show that fact. 

The objections taken to the bond are not adéquate to warrant us in 
dismissing the writ of error or in vacating the supersedeas. If there are 
defects in the bond, we hâve undoubted authority to allow a bond to be 
given whi<*;shftll cure such defectg. ; O^ReiUy v. Edrington, 2& IS. &. 
724, 726; il^mdson v.Lanier, 4 Wall. 453, 464; ^roien v. McCmneU, 
124 U.S. 489V 490, 8 Sup. Ct. Rep., 559; Anm v,JiaUroad Q>., 23 
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How. %• But, in view of the nature of the objections made to the bond,' 
we are of the opinion that it is not necessary to require another bond te 
be given. It is made payable to the proper parties, it contains the 
proper statutory conditions under section 1000 of the Revised Statutes of 
the United States, and no objection is made to it on the ground that the 
penalty or the sureties are insufficient to secure the debt, damages, and 
costs, if the plaintiffs in error fail to prosecute their writ to effect. The sole 
obj ections to it seem to be that it was taken and approved by the lower court 
before a writ of error was sued out, and that it is not signed by both of 
the plaintiflfe in error. Section 1007 evidently contemplâtes that secu- 
rity shall be taken when the citation issues; and such is the usual and 
proper practice. It was irregular, therefore, to take, approve, and file a 
mpersedeas bond reciting the allowance of a writ of error before any such 
writ had in fact been allowed. But it was compétent for the court to 
réapptove the bond on the issuance of the citation, and such approval 
may be inferred or presumed, and we think it ought to be conclusively 
presumed from the subséquent issuance of the citation and allowance of 
the writ of error. Brown v. MeConneU, 124 U. S. 490, 8 Sup. Ct. Rep. 
669; Sage v. EaUroad Go., 96 U. S. 714. 

The objection taken to the bond beeause it was only signed by one of 
the plaintiffs in error bas much less weight. The statute (section 1000) 
only requires the court "to take good and sufficient security." Thati 
such security has been taken (the bond being signed by two sureties) is 
not denied. The bond accordingly satisfies the requirements of tb* 
statute, though only signed by one of the plaintiffs in error. • 

The motion to dismiss the writ of error and vacate the mpersedeas will 
accordingly be denied, if within 30 days the retum on the citation is 
amended so as to show due service, and leave to amend such retorn ià 
hereby granted. ; 



PdLLMAn's PAlACEi-CAB Co. V. CEHTBAIi TkAI:3P. Co.* 
iCireuit C(ni/rt,È. D. J'ennaylvawUu December 14, U91.) 

1. EQUITT— DlSCONTINUANOE— CBOSS-BiLL. 

The complainant In an equlty suit wlll not be allowed to discontinue where an In- 
junction has been granted and the défendant seeks, by a cross-bill consonant witb 
the purpose of the original bill, to take advantage of the testimony in the case and 
to seoure rights whicb he would otherwise bave to secure by an independent ao- 
tlon. 
a, Samb— Wkbn Cboss-Bill Mat bb Filed. 

A cross-bill may be flled af ter answer filed, wbere the complalnant is seeking to 
discontioue, and the object of the cross-bUl is to enable the défendant to take ta^ 
aggressive attitude and settle finally the rights in litigatlon. 

In Eqùity. Motion by coinplainant for leave to discontinue and by 
défendant for leave to file a cross-bill. Bill by Pullman'a Falace^Cai 

«Beperted by Mark WUk» Collet, Esq., of the Fhiladelphia bar. 
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ÇiotufiaBy agaîn^t tbe Central; /ïraasportatioa Compiinyto epjoîn it 
f^m coUecting r«nt under lease, to ascertaiii compeBsaliion due lor the 
uae ofcars and to terminate relatiops between parties^ and for a prelim- 
inary injunctîon restraining the collection of rent accruing subsequently. 
Complainant's motion refused. Defendant's granted. 

Waym MacVeagh, J. H. Bames, aàd A. H. Winterstem, for complain- 
aût, cîted as to right to dismiss: 

ChieàgàaA. R. CoA. Union RoMnâ-Mill Co., 109 U. S. 702, 8 Sup. Ot. 
Bep. 694; fîaj7road Co. v. ffende», 27 Fed. Rep. 678; ^OTêrica» ZyloniU 
Co. Y.CaiiUoid Manvf'g Co., 82 Fed. Rep. 809. 

JôAn Gi JbAmson, for défendant 

Befôre Acheson, Circuit Judge, and Butlèe, District Judgô. 

Botleb, District Judge. The bill which the plaintiflf asks leave to 
withdraw, avers (among other things) that the lease therein named is in- 
valid; andfurthermore, that (if it is not) the plaintifif is authorized by 
its eigbth section, and the happening of a contingency therein stated, 
to terminale it, on notice to the de^ndant; that the contingency haa 
bappened, : tbe authority been exercised and notice given. It there- 
fore prays the court to enjoin tbO/defendant against proceeding at law 
to coUect rent under the lease; ;to assist tbe plaiutiff in making de- 
livery of the leased property, ai>d in aacertaining what compensation 
should be rendered to the défendant for its previous use; and generally 
to afiford its aid in settling the controversy which has arisen out of the 
transactions between the parties, and terminating, finally, their relations. 
Tbe court, acknowledging tbe plaintiffs right to terminate the lease un- 
der the circumstances stated, granted an injunction against proceeding 
at law to recover rent accruing subsequently to such notice; and declined 
to interfère with an action, then pending, brought to recover rent previ- 
ously due, because the question ofvalidity raised, could be interposed 
and decided on the trial thereof. Subsequently on such trial, and re- 
view by the suprême court, the lease was found to be invalid. The plain- 
tiff in the bill now seeks to discontinue proceedings under it, while thede- 
fendant endeavors, through the instrumentality of a cross-bill, to avail 
himself of its use as a means of recovering possession of bis property, or 
its équivalent, and compensation for the plaintiffs enjoyment of it un- 
der the lease. We do not think tbe plaintiffs motion should prevail. 
The propriety of allowing discontinuances in equity dépends upon 
wbetber défendants may be prejudiced thereby. A decree, or décrétai 
order, entered is usually a conclusive answer to the application. Hère, not 
only was such an order entered, but it now appears that tbe proceed- 
ing, or a similar independent one commenced by himself is tbe defend- 
ant's only means of enforcing bis rights — rights which the bill in a meas- 
ure concèdes. Tbe pripcipal object of the proceeding, originally, was 
to accomplish tbe object which the défendant now seeks; and considère 
able testimony has been taken with a view to tbis end. The défendant 
would, tberefore, .be seriously prejudiced by iis discontinuance. N«t 
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only woTild he lose the beneiBt of thîs tesfîmony, bnt he would also be 
delayed, and might be compelled to seek the plaintiflf in another juris^ 
diction. The object of the cross-bill is to enable the défendant to assume 
an aggressive attitude in the proceeding, and to use it as a means of set- 
tling and closing up the entire controversy on which it is founded. This 
object seems proper and commendable; and we do not find anything in 
the rules governing equity pleading, which forbids its allowance. The 
décisions in which it bas been held that cross-bills come too late after 
answers hâve been filed— that they should be presented as soon as prac- 
ticable, so as to avoid delaying the plaintifTs efforts to obtain a trial, — 
are not applicable to the circumstances of this case. The plaintlËTs mo- 
tion must therefore be dismissed and the defendanl'a allowed. 

ÂCBESON, Circuit Judge, concurs. 



Southern Pac. R. Co. v. Stanley d al. 

(Clrciiit Court, S. D. Califomla. February 8, 1893.) 

1. QxmmsB TiTue— Railroab ïmstd Gbants. 

The rule that a suit to gaiet title can only be maintained apon the légal title does 
not apply as against a rauroad company, with respect to lands granted to it by the 
^ovemtnent, whea It has doae every thlng required to entitle it to the grant, sinoe 
it ie powerlese to compel the gOTernineiit to issue a patent therefor. 
8. Samb. 

It would be inéquitable to regard such a company as the légal owner for the pnr- 
poLe of imposing taxes upon it, while denying it the same standing with respectto 
the enforcement of its rights. 
8. Saue— Fou^wiNO Statb Statctes. 

Code Civil Froo. Cal S 788i permitting actions to quiet title to be brought by per- 
sons not in possession, is applicable to suits in the fédéral courts. 

4. RAIL.EOAD LaNU GrANTS— PaSSINO Olf TiTLB. 

Under Act Cong. March 8, 1871, granting lands In aid of the Texas Pactflo RaU> 
road Company, the f ull équitable title passed at the time of filing the map of défi- 
site location of the road, and, as against such title, no rights coald attach between 
that date and the date of the order withdrawing tue land f rom market. 
6> Same— Cloud on Titlb. 

A bill to quiet title, allegincc that the United States had f ull title at the tIme com- 
plainant's grant attacbed, and that défendant claims under a patent issued by the < 
state as for land to which the state was entitled in lien of certain other grants, 
shows a cloud upon the title, although it is not alleged that such lands were ever 
listed to thâ state; since the state patent croates a presumption that ail steps neo- 
essary to its issuance bave been complied with. 
8. Same — Limitations — Intebest of Govbbnmbnt. 

In an action to quiet title to railroad grant lands, in respectto which the company 
bas performed ail the requlsite conditions, and has constantly sought, without suo- 
cesB, to obtain a patent, against one claimlng under a state patent Issued as for 
landâ selected in lieu of other grants, the United States being légally llable to make 
ti^e company's title good, bas such an interest in the suit, although not a party, as 
will prevent limitation f rom running against the company's cause of action. 
7. Bamb— Lâches. 

In an action bya railroad company to quiet tltie to lands granted to It byths 
United States no lâches can be imputed to the company with respect to time pass- 
ing betweeh the date of the grant and the time of complète peirformattce of the con- 
ditions thereof ; for, though the title passes as of the date of the grant, it only dœs 
so by relation, upon the performance of the conditions, and before peiÂormanoe so 
such suit could be maintained. 
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, Iniîîqtnty. Suit by the Southern. Pacific Railroad Company against 
Stanley and others to quiet title to lands. Heard on demurrer to the 
bill. Ofv^rruled. 

Joseph D. Eedding and Creed Haymond, for plaintiff. 

Houghton, SUent & Campbell, for défendants. 

Ross, District Judge. By the bill filed in this case the complainant 
Beeks to hâve itsalleged title to the land in controversy established, and 
to obtain a decree that the patent underwhich the défendants assert title 
to the preinises is nuU and void, and enjoining défendants from claim- 
ing title thereto thereunder or at ail. The demurrer raises a number of 
objections to the bill. The title claimed by the complainant cornes from 
the act of congress of March 3, 1871, entitled "An act to incorporate the 
Texas Pacific Railroad Company, and to aid in the construction of its 
road, and for other purposes." The bill shows that the line of road 
thereby authorized to be loc'ated and built was located and built by the 
complainant, and that it thereby earned the granted lands. It allèges 
that on the 3d day of April, 1871, a map showing the definite location 
of the road was filed in the office of the secretary of the interior and 
in that of the commissioner of the gênerai land-office; that the lands in 
controversy are within 20 miles of the line of the road as so definitely 
located and afterwards constructed; that at the time of the definite 
location of the route they had not been granted, sold, reserved, occu- 
ipièd by homestead settlers, pre-enipted, or otherwise disposed of, for 
anypurpose whatever, and that the United States had fuU title thereto on 
that day; thât subséquent to the saidSd day of April, 1871, one J. Q. A. 
Stanley "made a location upon said land, as lieu land, in lieu of a por- 
tion of a sixteenth section of school land lost to the state of California 
under the grant of congress to it of March 3, 1853;" that thereafter the 
land was awarded to Stanley by the state of California; and that on the 
24th of Jnly, 1874, the state issued to him its patent therefor, under 
which the défendants assert title to the premises. 

,. The first objection urged to the bill on the part of the défendants is 
that it does not appear tfaerefrom that no other right than that set up in 
the bill attached to the land prior to the order withdrawing it from mar- 
, .feet> which the bill allégea was made on the lOth day of May, 1871. The 
ànswer to this is that, according to the averments of thie bill, the title of the 
complainant attached tothe land,notatthe date of the order foritswith- 
drawal from market, but at the time of the definite location of the route 
,of the road. Sioux City & St. P. E. Co. v. Chicago, M. & St. P. Ry. Go., 
il7 U. S. 408, 6 Sup. et. Rep. 790; St. Pavl & S. 0. R. Co. v. Winona & 
:St. p. R. Cb. , 112 U. S. 726, 6 Sup. Ct. Rep. 334; Van Wyck v. Kna-ak, 
106 U. S. 360, 1 Sup. Ct. Rep. 336. The land in question, then, being, 
according to the allégations of the bill, vacant, unappropriated public 
land of the United States, became, by virtue of the congressional grant, 
the prôpefty of the complainant. True, the dry, légal title remained in 
the government; and this fact is the ground of another objection to the 
'bill. . 
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It is said that a suit to quiet title can only be maintained upoii the 
légal title. Undoubtedly the gênerai rule in equity practice is that such 
a bill cannot be maintained without clear proof both bf the légal title and 
possession in the complainant. I\-08t v. Spitiey, 121 U. S. 552, 7 Sup. 
Ct. Rep. 1129. But this rule, I think, should net be held to apply 
where, as hère, the grant is from the govemment; where ail of its con- 
ditions bave been complied with, the ïand earned, and become taxable 
to the grantee.in the state where it is situate; where the grantee's equity 
has become perfect, knd nothing remaihs to be done but the conveyànce 
of the dry, légal title, which the grantee is powerless to compel the gov- 
emment to make. See Frostv. Sp&ley, 121 U. S. 556, 7 Sup. Ct. Rep. 
1129. It is certainly not în accordance with équitable principles to re- 
gard the complainant as the légal ownerofthe landforthepurposeofim- 
posingthe bUrden of taxation upon it, {Van Brocklinv. Tennessee, lYl U. 
S. 16§,6 Sup. Ct.'Rep. 670,) and not consider it in the same lighlwheh 
it cornes to seek the enforcement of its rights respecting the ptoiieïtyl 
B^'the rigid rules of law, complainant could not bè regarcjed as the légal 
OT^er until the conveyànce to it of the légal title froïh the govérnin eht', 
àhd tjierefore in this court it could not maintain an action of éjeçïmeiit 
for the reàovery of the land. But this is an additional reàson why à 
court of equity should regard the coinplainant in the light alïèady' ifldir 
càted: 

It is also conteuded tbat, as the bill fails to show possession of thè 
land in coniplàinant, it cannot be maintained. The point would be goôd 
but for the statute of California permitting suchaétions to bemainteiné4 
whether' the complainant be in or out of possession. Code Civil Proci 
Cal. § 738; Pe<ypU v. Center,66 Cal. 551, 5 Pac. Rep. 263, 6 Pac. Rep; 
481; Cadro v. Barry, 79 Cal. 446, 21 Pac. Rep. 946. Such à state statr 
ute, enlarging, as it does, the classof cases in which relief was formerly 
afforded by a court of equity in quieting the title to real property, is 
applicable to. and may be administered in, the fédéral courts. HoUand 
V. Ohalien, 110 U. S. 15, 3 Sup. Ct. Rep. 495. 

It is further urged that the biU does not show that the claim set up 
by the défendants casts a cloud upon the complainant's alleged title; 
and this because it is not alleged that the land in question was ever se- 
lected by the state or listed to it by the United States. But the bill 
does allège that the United States had fuU title on the day the complain- 
ant's grant attfiched to the land, and that thereafter the state issued to 
Stanley a patent therefor as land to which the state was entitled in lieu 
of a portion of a sixteenth section granted to it by the act of côngress 
of March 3, 1853. The govemment of the United States is the original 
source nnder which both complainant and défendants çlaim title; the 
complainant under direct grant to it from côngress, and défendants un- 
der a congressional grant to their grantor. "Every instrument purport- 
ing by its terms to convey land from the original source of title, how- 
ever invalid, créâtes a cloud upon the title, if it requires extrinsic évi- 
dence to show its invalidity." Pixley v. Huggins, 15 Cal. 128. A pat- 
ent from the state for lands in liet of a sixteenth or thirty-sixth section 
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granted tQ it by the aet of congress, of March 3, 1853, shows at least a 
jjnnuï /ctirae title in the holder, on which he could recover in éjectaient 
in the a,bseQoe of evidenàe ov^conjing ît» The patent is attended with 
the presijmpfipn that evèfy stèp necessary to its issuajace bas been com- 
plied witli^jincluding thè. listitig^ pf the land to thé state. Unless this is 
80, it is dimcult tp percejyèthe use of sûcli an instrument. The existence 
of sucb a patent créâtes a clbud upon the true title. Van Wyck v.Knevak, 
106 U. s! 870, i Sup. et. Rép. 336. 

Another dbjèption urged by the défendants to the bill is that it is 
barred by lapse pf time. It is therein alleged, in efifect, that, ever since 
the grant to poipplainant a^tached to the land in question, complainant 
bas been persist'ently and continuously, but in vain, endeàvoring to pro- 
cure from the ofl^çers of thç land départaient of thp government a pat- 
ent for this, among other jahds embrappd, by its grant. Counsel for de- 
fendants cohtend that . the, fact that pbmplainant was during ail of 
this time prpsàîflç its demàndfor a patent from the government does not 
pxcuse its delay in bringlng the présent suit against the défendants, 
which was not commenced'until February 20, 1890; that complainaût 
bàd the same titlp to the l^nd, in question on Âpril 3, 1871, that it had 
ôQ February 20, 1890; aQ,cl tbst Its right to maintain a suit of this nat- 
ure, if it evéir ezîsted, abcrupd when the state patent was issued, on the 
24th of July, 1874, and tliàt complainant's long delay in asserting its 
rights against défendants oi^gbt tp bar the suit. It is true the right to 
maintain the suit would ba?éaccrued to;complainantupon the issuauce 
bf the state patent in Jujy,, 1874, if thç land had thenbeen earned by 
thé building of the road; btbèrwise not,^ ComiJainant's title only be- 
came perfect by the compliance on its, part with ail of the conditions of 
the grant, and when that was dpne,r the title related bîick to the date of 
the grant. It does pot appeàr (rom the bill that the title of the com- 
plainant to the land in question thus became perfect prior to January, 
1878. But, independeht pf this considération, it seems to me that the 
feason of the court for denyilig the sovindness of a like position of coun- 
sel in the case of U. S,.v.- Ôurtner, (decided in this circuit by Mr. Justice 
FifiLD and Judge SAVsryBE,) (Cal.) 38 Fed. Bep. 1, applies to the prés- 
ent case. It is true the suit there was broughi in the name of the 
tlnited States, but it was, brpught in the interest pf the railroad company, 
tp procure à decree annullïng aie listing over to the state of certain lands 
ÎBélected by the state in lieu of certain sixteenth and thirty-si*th sec- 
tions, and annulling certain patents issued bythp state therefor; it be- 
|ng claimed that the la.ndswere embraced in tljjé grant to the railroad 
Company. The court sàfip:; , 

"There bas been no lâches on the part: pf tbe ri^ilroad company. It has 
been pressing its claim eârneslly beforp th^ departmppt from the first, and it 
could not go any faster tiiaii the business and course of procédure of thé de- 
partmeht permitted. The Èompany could not sue thë government. Besidès, 
wedo not thlnk the govërnâient is wholly withPut Ititètest. If thèse lands 
are witbin tfa& atatutor;^ gcant, the company has earned them by a f'ull per- 
formance of its part pft,bestatutiorycon tract. a&4 an absolute, indefeasible 
right to a patent» uniucutnbered by any cloud,:bàs yest^. Tbe government. 



UNION LOAN & TRUST CO. ». SOUTHERN CAL. MOTOR ROAD CO. 267 

in tbat case, is legally bound td make a good title. It is legally lîable to per- 
fotm its part of tli» contract, and issue the patent, as requiréd bythe statute. 
The United States are therefore respbnsible to the railroad company for the 
land, or its f ull value. By the mistake o£ their oflScers, thèy hâve put it out 
of their power to conaplywith their confcnict, and they are interested to the 
full value of the land in settlng aside the listing and patents rcsulting from 
their mistakes, or having them judicially adjudged inoperative and void, in 
order that they may relieve themselves from théir liability." 

Time does net run against the government when it is a party to the 
suit, unless it be a mère nominal party. The reason for this ruie would 
seem to apply where the suit involves a liability of the government for 
its failuré to do what the complainant bas persistently and continuously 
sought to get it to do, and trhat complainant seeks by the suit to accom- 
plish. 

Demurrer overruled, with leavç to défendants to answer within the 
nsual time. 



Umoif LoAN & Truqt Co. r. Sgotherm Cal. Motor Boad Co. 

(Circuit Court, S. D. CaUfomla. Pebrnary 8, 1893.) 

StBBET RAIIiWATS— FORECLOBURB of MORTSAOE — EEOBITEttS. 

In ttae foreclosure of a mortgage af^alnst a street-rallway company, the recdver 
wUl not be dlrected to pay eut motiey in bis hands for the purpose of «rrading and 
macadamiziDK the street aloag and between the rails, in accordance with an order 
of the tpwn trastees, when tbere is no lien in favor of the town for such an ezpenâ- 
Iture. 

In Equity. Suit by the Union Loan & Trust Company, trustée, against 
this Southern California Motor Road Company, to loreclose a mortgage. 
Application by the city of San Bernardino for an order directing the 
receiver to pay out certain moneys for grading and macadamizing the 
Street. Refused. 

Bolfe & Freeman and John Brovni, Jr., for city of San Bernardino. 

S. M. White, for receiver. 

E. H. LamTtie, for complainant. 

Ross, District judge. This is an application by the city of San Ber- 
nardino for an order directing the receiver in possession of the property 
of the défendant company to pay out certain of the moneys in his hands, 
as such receiver, for the purpose and under the circumstances hereinafter 
stated. A part of the property of the défendant company of which the 
receiver took possession ùnder his àppôintnient was a street railroad on 
E street, in said city, built by R. W. Bùtton, the assigner of the motor 
road company, under and by virtue of an prdinance of the city granting 
him the right to do so, which did not dësigtiate the kind or character oï 
rails to be used, or how they should be laid, but did require that: — 

"Said Button shall macadamize the ehtire length of the street used by bia 
tracks between the rails, and two feet oh each side of said track; aiso be- 
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t\feen the tracks at those points, where there may be turn-outs, sido-tracks, or 
swjtches, and shall keep tbe same.constantl}^,in repair, âush with the grade 
ofthe Street as it now is, or may bereafter be establisbed by the board of 
tijqstees, with good crossings." 

The road was built with T rails laid on tîes. It was operated at heavy 
loss by Button's assignée, the défendant motor company, and, although 
the losses were much reduced by the receiver, its opération continued a 
non-p^ying business. On the 21st of April, 1891, the board of trustées 
ofthe city passed a resolution of intention to order a certain portion of B 
elreëf bii which the street railroad was constructed to be graded, and mac- 
adamîzëd, except such portions thereofrequired by law to be kept in 
order ôr repair by any peraon or company having railroad tracks thereon; 
aridbii tHe 4th day of August following, it ordered the work to be done. 
Th^ boa,i;d of trustées then notified thereceiver to remove the T rails and 
tïéâ' iii' usé on the road, and replace the'm with s'tringers and flat rails. 
The receiver, in acknowledging the receipt of the notice, declined to com- 
ply with the requirement contained in the order of the board, upon the 
ground that it was contrary 'to the franchise under which the road was 
constructed, and informed the trustées that, upon tbe retum qf the jîidge 
of the'co«rt "tb the district, — hè thén being in San Francisco holding 
court, — he (the receiver) would recommend an abandonment of the fran- 
chise, not onl^as respected the portion of the street proposed to be graded 
and macadamized, but for the entire Une. A few days after this, to-wit, 
0iiii.it!he.25tè of August, the board of trustées passed a resolution directing, 
aimongother things, tha.t R. W. Button, his successors or assigns, grade 
and çaacadamize that portion of E street mentioned in the resolutions of 
April 21st and August 4th, between the rails and for two feet on èach 
side thereof. On the 8th daj' of September, 1891, the court, for good 
{àtrsesho-iirh; made an ordér authorizing and directing the receiver, amiong 
other things, to abandon the franchisé under which the road was con- 
etructèd and operated, and to remove thë rails and ties from the street, 
which he did. The position of the city ribw is that there is an équitable 
obligation upon the défendant company to pay for grading and macadam- 
izing that portion of the street described in the resolution of August 25th, 
falliug , between the places where the rails existed before their removal, 
and for two feet on each side thereof. 

In viesw .qf the fact that the board of trustées, without the slightest lé- 
gal or équitable right so to do, adopted an order requiring the receiver 
t6 take Up the T rails and ties with which the road was built under the 
franchise theretofore granted to Button, and to replace them with string- 
ers ànd âat rails, it is by no means clear that the équitable obligation 
cbntendèd for by the city exist»; for such a costly change in the con- 
struction' bf a non-paying road would probably hâve been worse than its 
confiscation. And when it is remembered that the board of trustées no- 
tified the receiver to make that change without any right to do so, it is 
not easy to see any gobd ground for complaint on its part that the ob- 
jectionable rails and tiés were removed from the street, nor any just 
^iind to complain that they were not replaced with stringers and flijt 
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rails. But if it be conceded that there is some sort of moral obligation 
resting upon tbe défendant company to pay for thé grading and macad- 
amizing in question, it would not, upon well-settled principles, justify 
tbe court in directing tbè receiver to make sucb pay ment out of moneys 
in bis bands. It is not pretended that any lien exists upon any of tbe 
property of the défendant company for tbe proposed work. Nor is it 
pretended that there was any spécifie contract on the part of the com- 
pany for tbe payment of the proposed work. Even if there had been 
sucb a contract, tbe receiver could not properly be required to pay the 
money as requested; for, as there ià no lien, sucb payment would be, in 
effect, to give a préférence to such indebtedness. High on Rec. §§ 391, 
398; Ettis v. Railway, 107 Mass. 1. In tbe caàe of Sowt/ier/i Exp. Go. v. 
Western N. 0. R. Go. y ,99 U. S. 191 , the contract between the express com- 
pany and the railroad company was that the latter should give to: the 
former the necessary facilities for the transaction of ail its business upon 
the road; forward, without delay, by tbe passenger trains, bothways, ail 
the express matter that should bé offered; do ali in its powèrto promote 
tbe convenience of tbe express company both at the way an4 terminai 
stations; and carry freeof charge the messengersini charge oftheëxpresâ 
matter^ and the offiders and agents bf tbe express company passing ovet 
the roâd.on express business. Thë considération fbr thèse stîjitiTations 
was a loan by the expfésb company to the railroad company 6f $25,000, 
to be expended in repaire and equipmênts for the road, tbeloàn to bear 
interest at tbe rateof 6 percent. perannutn,and the payment of 50 cents 
per 100 pounds for ail express matter carried ovët the road, tO be ap- 
pli«d in discharge of the loan and interest. The contract was to continue 
for ône yéar from tbe Ist day of January, 1866, and until tbè principal 
and interest of the debt should be fully paid. The bill averred that the 
receiver had refused to carry out the contract, and that thé principe of 
$20,000, and a part of tbè interest, were unpàid. Among other tbings, 
tbe court said: 

"There is another objection to the appellant's case which isnôlesscon- 
clusive. The road is in the hands of the receiver, appolnted in a suit brought 
by thé bondholders to foreclose their mortgage. The appellant has no lien. 
The contract neither expressly nor by implication touches that subject. It is 
not » license, as insisted by counsel. It is simply acontiact.for the trans- 
portation bf persons and property over the road. A spécifie performance by 
the receiver would be a form of satisfaction or payment which he cannot be 
required to make. As well might he be decreed to satisfy the appellant's de- 
mand by money as by the service sought to be enforced. Both belong to tbe 
lienholders, and neither can Ihus be dlverted. Tbe appellant ean therefore 
hâve no locus standi in a court of equity." 

The application is denied. 
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:';,:; ;i: United States V. Case e« aï; 

(VUfMct Court, M IKNew YorJc. February 19, 1892,) 

AOTIOS OH POB^JliSTEB'S BoKD— EtidBNOB— EX PisTE SeTTLEMBNT 01 ÀCCO0NT8. 

£lx parte accottnts of offlciitlâ 6t the post-offioâ departmetit, ascertainlng a déficit 
in the a'eçounts of a postmaetec, »re iDBufflcient to support a judgment for the 
TJnited States In, an action on his bond, if tlië'said ofScius aot in a judicial and not 
in a ininisti^al Capacity in ari^tlùg at the bailanoe due. 

At Law. Action by the United States àgainst Riley W. Case on his 
bond as postmaster, to reoover an alleged déficit in his accounts. It 
■was triedat theitérm of this court held at Rochester, May 12, 1891. 
The plaiutiff to prove its case depended solely upon statements of ao- 
CQunt made by the officiais of the post-offîee department, and certified 
as required bylàw. It was contended on behalf of the plaintifif that 
thèse statementa were sufficient to establishliability under sections 886 
and 889 of the Revised Statntes, and the act of June 17, 1878, (20 St. 
à( Latge, pp. 140, 141,) which latter aot provides— " 
"That in any case where the postmaster gênerai shàll be satisfied that a 
postmaster bas made a falae return of business, it shall be within his discré- 
tion to y^ithhold cpmiçissions oq such returns, and to allô w any compensation 
tbat under tiiç circitmstançes lie may det;m reasonable.'' 

A verd ict pro jojma was ordered for the plaintiff, the court reserving the 
considération of the defraidants' objections until the hearing of the mo- 
tion whioh was tFereupon mt^de, to set a^ide the verdict and for a new 
trial. This motion vvas based upon the ground,j^rsi, that the accounts 
o8ered4id notproye a cause of action; and, second, that the matters in 
4;Bp<jit6 between ithe parties had, before the commencement of this ac- 
tion, been fuUy allowed apd settled. The district attorney withdraws 
oppQsition to the motion upoR the authority of i/. S, v. HiUcheson, infra. 
Motion granted. 

, ,Z). S. Âlextinder,V. S. Atty.,and John E. Smith anàJFVank Q. Fergw- 
tm, Asst. U. S. Attys. 
: WaUer s. Hvhbelisiaà John, Van Voorhis, for défendants. 

fÇpXE, District Judge. TTie accounts offered in évidence by the plaîn- 
j^ijif ,bring the défendants into débt, because, the officiais of the post-office 
diopartment hâve ciiarged thé deléndanls in gross with "coumiissions ille- 
gally c]aimed"aild"^propertyii]kgaily retained,"withouta woril of proof, 
BO'faraë the accounts show, toteustain the charges. Tlifese officiais hâve 
tried the question at issue between the department and the postmaster, 
found him guilty of malfeasance, assessed the damages against bim and 
certified their findings. The évidence, if there was any, on which thés© 
findings are based, lias not been returned. There is nothing to show 
what the property was that the postmaster is accused of retaining improp- 
erly, or its value, or the reasons which induced thé officiais of the depart- 
ment to maice the charges relating thereto. The account does not show 
why the commissions are illégal. It contains nothing but the unsup- 
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ported decree of condemnatiùn. If thià sweeping and arbitrary powèr is 
conceded to the offieers of thedepartment, theycould as well hâve made 
the deficieney twice or liiree times as gteat as it is. They hâve only to 
make a charge, no œatter how^unfoundéd it may be, and hâve it certified, 
and the postmaster and his bondsmen are without remedy. Of course 
the foregoipg suggestion is œade merely by way of illustration, without 
intending to intimate that such abuse of power bas ever taken place; in the 
case at bar the oflBicials unqUestionably acted with entire good faitb. It 
is thought, however, that it waa not the intention of the law that exec- 
utive oÊQcers should be olothed with the power thus to usurp the prov- 
ince of court and jury and décide, finally and iwevocably, questions of 
fact upon ex parie and hearsay statements. Such power is not found in 
the sections of the statute referred to. They were intended to. promote 
the convenience of the departments and the courts. If the original of a 
paperj book or account is évidence, a oopy properly certified, ia equally 
admissible. It was not the intention of congressi to admit incompétent 
évidence under the guise of a certificate. The following authorities are 
in accord with thèse views: U. S. V. Jones, 8 Pet. 375; U. S. v. FortyOie, 
6 McLean^ 584; V. S. v. Bvfçrd, 3 Pet. 12; Hoyt v. K S., 10 How. 109; 
U. S. v.Smitiir^5 Fed. Rep. i^; Qxcvi U. S., 6 PetJ 172, 202; Smith v, 
Cf. S., ;5 Pet, 292; U. S. v, Edrvarda, 1 McLean, 467; U. S. v. PatUram, 
Gilp. 47; UaS.v. BciMie, Id. 97; Bruce v. U. S., 17 Btow. 437, 440; U. 
S, V. Ec^çrd's Ex'rs, 1 How. 250. 

Ag^in, it is said that the provisions of the act of June 17, 1878, 
whicbauthorize the postmaster-general to withhold Commissions on ré- 
turns jiviii^b be is satisfied are false, do not permit him to charge à post- 
master with commissions on alleged false retums where the accounts 
bave, in the due course of business, been settled and allowed. He may 
withhold commissions, buthaving allowed them, he cannot recover them 
without due process of law. There is great force in this position. U. 
S. V. Hutcheson, 39 Fed. Rep, 540; U^S.v.Johnstcm, 124 U. S. 237, 8 
Sup. Gt. Rep. 446. 

It follows that the verdict must be set aside, aad a new trial granted. 



JH re Walleb. 



(VUiti^çi, Court, TT. D. Soittfi CaroUna. : Febniaty 13, 1892. 

WlTNESSES— PeBB— POST-OITIOB. 

1 A person employed Ity a txwtmaster who receives a flzed salary, witlioat any al- 
lowance for clerk hire, is not a "clerk or offloer of the United States," withii the 
meaning of Rev. St. U. S. S 860, declaring that such persons shall reoelve only their 
nëcessary ezpe^ses when summoned a», witn^esses in behalt of the gpTwm)te)it. 

PosT-OiWcBi '■•■■ ■' ' ■ , 

There is no such ofSce as deputy-postmaster of the United States. 

Âpplicatiypp,of Lewis Waller for witoess' fées. Allowed." '' 
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SiMONTON, District Judge. Lewis Waller, styling hîmself deputy- 
postmaster at Greenwood, S. C, is attending this court as a witness for 
a défendant. This défendant, being unable to pay his witnesses, ob- 
tained an brder under section 878, Rev. St., and bis witnesses, among 
them Wàller, were sumraoned, and will be paid by the United States. 
Waller, being about to be discharged, claims the usual mileage and per 
diem of witnesses. Were he an officer of the United States, and sum- 
nooned où bebalf of the govemment, he would be entitled only " to his nec- 
essary expenses, stated in items, and sworn to, in goirig, returning, and at- 
tendancë on the court." Rev. St. § 850. The same rule would be observed 
when an officer of the United States is summoned, and attends as a wit- 
ness for th* défendant, àfcthe expense of the Unitefl States. Section 878, 
Rev. Sfe.,<afterstating the conditions^ under which the court may order 
witnesses ito be summoned in behalf ofan impecunîous défendant, goes 
on: '^In'iuéh case, the costs incurred by the process and fées of the wit- 
nesses shall be paid in the same mahner that similar costs and fées are 
paid in case of witnesses subpœnaedifl behalf of the United States." If 
Le would be paid similar costs and fées as he wouM hâve secured had 
he been ôubpœnàed in behalf of the United States^ he Would getonly his 
actual expenses.! ' But this man calls himself deputy-postmaster. No 
Buoh.ofl&e is proyided for in the àcts of congress. It appears that the 
pôstmafetef at .Greèhwood gets a fixed salafy, out of which he pays such 
clerks as he may appoint. He need not appoint any. Under thèse cir- 
cumâtanûes,'WaDer oannot be calledan officer of the United States. 
U. S. y. Mouai, 124 U. S. 303, 8 Sup. Ct. Rep. 505. Let him bave 
the mileage and po" diem, of a witness, under section 848, Rev. St. 



in re RoESsi^B & Hâsslacheb Chemical Co. 
' Jn re W.'J. MathesoN & Ce, Limited. 
ICireuit Court, S- D. New York. November 25, 1891.) 

1. CnSTOMS DUTIES — ClASSIPICATIOX— PbEPAKATIOÎIS of C0AI/-TA11. 

Where tbe determining characteristic of a product is sometbing whtch tt has de- 
rïved from coal-tar tbe same is dutiable at 20 per cent, ad valorem as a "prépara- 
tion of coal-tar, " under tbe tarifl act of Maroh 8, 1883, (Tarifl Ind., New, par. 83,) 
instead of as a''cbemical compouad, " under p9ragraçb92, notwlthstanding tbat 
Bome of tfiâ'constltueats'ot coal-tar hâve been eliminatéd and other materlals 
added. 
3. Same. 

, Under tbisjrule, " napbthionate of soda" and toluldine base are dutiable as ** prépa- 
rations of coal-tar. " 

Appeals from Décision oî the Board of United States Appraiserg» 
Reversed. 

The report of the district attomey to the secretary of the treasury in 
the Boesder <fci Hasdacher Qhemcal Ckm/pam) Case is as follows: 
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"The proceeding waa an appeal by the Importera from a décision of the board 
of U. S. appraisers at this port, afflrming the décision of the collector upon 
the classiâcation of certain mercbandise ijnported into this district by said 
importers in the S. S. Nederland, August 25, 1890, which was classifled by 
the collector as ' chemical sait,' and assessed for duty at the rate of 25 per 
cent, ad valorem, under the provisions of Tariff Ind. (New,) 92, of the act of 
March 8, 1883. Against this classification the importers protested, claiming 
that the mercfaandise was a • préparation of coal-tar,' dutiable only at 20 per 
cent, ad valorem, under paragraph 83, Tariff Ind. (New,) act of March 3, 1883. 

* * * It was proved by the importers that the mercbandise consisted of 

• naphthionate of soda,' and that It was at présent linown, and was jinown iû 
March, 1883, in the trade and commerce of this country, as a préparation of 
coàWar, The importers aiso called as a witness a chemist in the laboratory 
of the appraisers' department in this city, and proved by his testiraony that 
thé produot in question was a combination of naphthionic acid with soda, and 
that naphthionic acid was derivedfroiD naphthaline, which was a produc^ of 
coal-tar, the proportion derived from coal-tar being abogt 8? per cent,, und 
the soda àboût 13 per cent.; that it was in fâct à préparation of coal-tar, ap- 
plicable to the commercial use of making so-called • coal'tiiiJcoicfrsi' but was 
itself not a color or dye; that there was no one prodnct that embraced and 
included ail the substances found.in crude coal-tar." 

The report of the district attorney to the secretary of the treasury in 
the MaOïeson^Case is as follows: 

"The procèéding was an appeal from the décision of tlie bôard ofU-S. 
appraisers for this port, affirtaing the décision of the collector of this port ou 
the classification of certain merchatadisé ehtered at the port of New York 
by the above-named importers per Bohemia, June 25, 1890, which mercban- 
dise was classifled by the collector as a 'Chemical compound,' and dutyaji- 
sessed thereon at the rate of 25 per cent. a(2«aWem, under Tariff Ind. (New,) 
92, tariff of March 3, 1883. Against this classification the importers dul/ 
protested, claiming that the meirchandise was a préparation of coal-tar, dutia- 
ble at 20 per cent, ad taïorem, under Sehedule A, tariff act of March 8, 1883, 
(Tariff Ind., New, par. 83.) "■ '* '* No évidence was taken beforè the 
board of gênerai appraisers, and, after the proceedings Were transferred to 
the circuit court, the importers procured an order from the court for the taking 
of testimony herein before one of the U. S. gênerai appraisers as an offlcer of 
the court. On such référence the importers proved that the mercbandise in 
question was known as ' toluidine base,' was a derivatiye of coal-tar, and was 
commercially known to the trade and commerce in this country in March, 
1883; as a préparation of coal-tar. They also proved by the testimony of a 
chemiist^rom the U. S. laboratory in the appraisers' departmentin this city that 
the so-caUed • toluidine base' was made from toluole, which exists in coal-tar, 
and is flnst isolated by the process of distillation; that the toluole is trans- 
ferred to nitro-toluole by the action of nitrio acid; that the nitro-toluole, by 
treatment with caustic soda and zinc dust, becornes transformed to azo-tol- 
uene, whiCh body becomes cOnverted into hydrazo-toluenO, from which the 
base is precipitated from the solution ; that more than 80 per cent, of the 
toluidine base is derived f^om coal-tar, and that the commercial source of tol- 
uole, frôm which toluidine base is made, is coal-tar ; that toluidine base itself 
was not a eolor or dye; that there was no OQe product tbat embraced a^d in- 
cluded ail the substances found in crude coal-tar." 

OwrwtocA; <fc Brmvrij for importera. 
Edvxii-d Mitchdl, V. 8. Atty. 
v.49F.no.4 — 18 
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IjAcombe, CÎTcuit Judge. Thé que;stion gus to such à compound as 
jtMè' bèing iniproperly describèd to a prodtiôt 6f coal-tar beicause some 
;<>f ^h^con^tituents of çoal-tar havè disappeared, is, I thitik, snffièiéntly 
iîtiswerëd Vy the testiniony, whiciishows thât from pitclï*, ^hich; is ex- 
preggly enumerated as one of the coal-tar prpducts, sev«ral of its con- 
stituënts bave been élimina ted. I do not think it waa the intention of 
congteès to restrict thèse paragraphe to productsor préparations in which 
the entité' cofistitiaents of coal-tar fltill remained, tdmply changed in 
eoniè Wày. or other' by Bdanufactùré, Nor is it partiçularly material 
that other substances hâve been açî,(|eâ, if the determinihg characteristic 
of the produot or préparation is sométhing which it bas received irom 
coâl-tary ànd; this the testimony shows. For thèse reasons the décision 
of thé boàrd of appraisers is reverséd. The articles should be dassified 
tindéi" jJaràgràjjh 83 , as préparations' of coal-tàr , (not colofè Of dyes , ) ànd 
not ttiider thei èxtjremely broad désignation pf thç bthef' paragraph as 
"cheii^oal c^poiinds.!' 



HaMMONP ^WÇKLE Co. p. GOOPYEAB RuB5EB Co. 
CCireuU, Çfm% D. ConnjSCtiçttt. Pebruary 18,: 1M3.) 

„. iien,thet:« are gravé âôubts as to wbethé^there Is an infmgement, aaa apromt)i 
fiBàlliearita^ U assttted, à prâlIminary'ittjuiïctioQ will bé aânied; 

I^ Equity. Suit by the Hammond Buckle Compahy against thô 
Ctoodypàr EutjDcsr Company for infrihgèment of a ip'àtenti shbe buckle. 
jiepj^.pn ffptipn for a preliminaiy injunction. Injtihction refused. , 

Greorjw TF. flèy,) for plaintiff. 
' ei H. ©MeK, for défendant. 

Sac^îïiié'J District 3Mgé. This bill in equity is to prevent the al- 
leged l^npgement ofletterspaten^'tîo, 301,884, dateàJuiy 15, 1884, 
issueci to fFbeodore E. ^ing and Joseph C. Hammond, Jr.,, fçir a shôe 
clasp. The présent heaïing was upon a motion for a temporary injunc- 
tion. 'The' clasp of the ipatent Was described atadUhe patent was con- 
struéd itl the opinion or thî s court in Buckle Co. V. Hathaway, AS Fed. 
Rep. 30,5, ànd in a subë'^quept dèbîsi.on of this court upoq a motion for 
rehea!riïjg ,in thé same caiiçe. 48 ^'ed. Rep. 834. Tbe buckle of the 
défendant ig made under letters;pa.tçnt No. 418,9^4, dated January 7, 
1890, toi John Nase.i and .consistsoftwo platesjifirinly riveted together 
«t thé fbTward end, and free at th^ other end. "The upper plate is bi- 
furçated at its rearend, soas'to foirm'ifearwafdlyexleridingarças. "The 
tongue is provided with flattened, l^terally projeçting pivoljs, which are 
journaled in angular âanged bearings, formed hj bending the enda o^ the 
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lower plate upwaid at right angles, and tbe upper plate is eut through 
or slotted in each of the rearward extensions, permitting the upwardly 
extending ends or lips of the lower plate to project through the slots." 
The pivots of the tongue pry apart the two leaves of the tongue-plate in 
opening the clasp, and the upward projections of the under plate are and 
must be long enough to be retained in the slots in the upper plate when 
the clasp is opened, so that the tongue shall not slip out from the tongue- 
plate. When the tongue engages with the catch-plate, the latter is 
puUed over the bifurcated extensions of the upper plate, and rests upon 
the upwardly prqjecting ends of the lower plate, which constitute one 
side of the bearings in which the tongue is pivoted. Thèse projections 
support the catch-plate when strain is applied by the pull of the tongue 
upon it. The bifurcated extensions of the double-leaved tongue-plate of 
the patented buckle were for the purpose "of forming supports, upon 
which the catch-plate is drawn as the tongue is closed, and which pre- 
vent the catch-plate from changing its position." The plaintiff and its 
experts think that each plate of the defendant's buckle extends rear- 
wardiy beyond the pivots, and that both plates form the supports which 
are described in the patent. Tt is not clear to me that the artns of the 
lower pdate extend rearwardly of the pivot in the sensé in which that 
language is used in the patent. The ends of the lower plate form the 
bearings for the tongue, and are turned upward at right angles; and it 
does not seem to me, though I do not assert it positively, that the rear- 
ward extension beyond the pivot of the lower plate of the patented 
buckle exista in the defendant's buckle, as contemplated in the patent, 
thongh it may nominally exist. 

Upon the question of intringement, it is to be premised that the arc- 
tic buckle patents and the modifications of the same gênerai type of clasp 
buckles are so numerous that the scope of each patented improvement 
must be a narrow one, and différences in construction which are appar- 
ently slight may make patentable differenceSi: It hàs been heretofore 
held upon this patent that thé mère facts thnt the upper plate of an al- 
leged infringing buckle is a spring-plate, and that the lower plate does 
not extend rearwardly of the pivot, do not prevent infringement, pro- 
vidëd the bifurcated upper plate extends on both sides of the tongue rear- 
wardi to afford a bearing surface for the catch-plate. 

The defendant's buckle has an additional peculiarity of construction. 
If the suggestion which has been made is correct, the lower plate doea 
not extend rearwardly of the pivot, and the catch-plate rests upon its 
upturued ends, whereas the catch-plate of buckle, D, in the Hathaway 
Case, rested directly upon, and was supported. by, the upper plate. In 
this buckle the catch-plate is directly supported by the upwardly pro- 
jecting sides of the bearings in which the tongue is journaled. The po- 
sition of th'e défendant is that it is not indirectly supported by the up- 
per plate, bût that the extensions of that plate are for the purpose of 
proteeting or walling in the uptùrned ends of the under plate, so that 
tbey shall Q'otbe drawn away, and thus permit the pivots of the tongue 
to slip out frpm their bearings. ^ 
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I do not décide that there ia no infrîhgeroent, but l 'thînk there are 
such doubts in regard to the quèstioQ that a temporaïy injunction should 
not be granted, especially as assurances were given that a pjompt final 
hearing can be had. The case is in such narrow limits that thèse assur- 
ancea can be fuUy carried out. 



Jaros Hvgienio Undeewbar Co. v. Simons et al. 

(Circuit Court, D. Massachusetts. February 15, 1893.) 

TBADB-ilÀKK— InPRINGBMBNT. 

An tfnderwâar.trade-mark, consistisgr of a sun surrounded by rays, haviiig a dis* 
tlnotly inârked hïiinw face, and f^eqvwntly, thougl^ not nQcessarily, b,earing the 
Words ''Warmth is I4ïe;^ là not infrlug^d by a symbol havirig an impérfectoutline, 

! soïàewliat tesembling suttrrays, but wtlose characteristlc f eature is a circle' IndOBr 
ingajnonogram, tbejlaljiQlnever beàrjngthe words "WaiïQtbisIjife,"but always 

'iàvingfthenamebf the'matiufâoturl'ngpompany U8ing it. / 

InfiEquity. Siîit by thé Jaros Hygiemc Underwear; Company against 
Ste^hén B. Simons and others, ïoriiifringement of a trade-mark^ , BiU 
dishiiSsed. ■' ■ ■' cJ: s' :.,,;■.::•, ' 

MSiarn, P. Pî-eèZe, Jr. , for oomplainànt. , ; 

Gkofrlés L. Burdett, for deîendaats. 

OotT, CSrcuit Judge. This suit isfortheinfringementof atrade-mark 
representing the sun. The bill allèges that the complainant, the Jaros 
Hygienic Underwear Goinpany^is a corporation. organized;,under the 
laws of the state of New York, and a citizen of that'state. The evidencie 
disclosesthat the trade-mark in cpntrovérsy is the property of the Jaro3 
Hygienic Underwear Company,. a corporation organized under the ilaws 
of the state of Illinois, and located- aûd doing business at Chicago, 111. 
There is no évidence going to prove that the complainant cOmpany sUc- 
ceeded to the property and rightsof the Illinois company. Upbn the 
record as it stands, therefore, the complainant hasinot proved any title 
to the trade-mark in question. The trade-mark consists of a synabol of 
the sun, surrounded by" rays. This mark is frequently used with the 
words "Warmth is Life",on the face of the sun, but this is notan essèn- 
tial featùre. The trade-mark shows the sun as a circular body, with a 
distinctly marked face, comprising eye8,nose, and mouth. 

The real défendants iïi this case are the Beach Manufacturing Com- 
pany Of Hartford, Conn., the nominal défendants being their seliing 
agents^ While the design which the Beach Manufacturing Company 
use upôn their underwear has an imperfect outline, which might be 
called the rays of the sun, yet the distinctive characteristlc of theiri label 
or mark is their monogram, inserted in the center of a circle, They do 
Hot use the words "Warmth is Life." They print in prominent charac- 
ters upon the label the words "The Beach M'f'g Co., Hartford, Conn:" 
Considering the striking différences between the two designs^ I do not 
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think there îs any înfrîngement, and itîs not shown tliat any purchaser 
has ever been deceived in buying the upderwear inade by the Beach 
Manufacturing Company for tïie underwear made by the complainant 
Company. 

Bill dismissed. 



The Julia Fowleb. 

Hansen V, The Julia Fowleb. 

lIHstrict Cmirt, s. D. New Torlc January 28, 1893.) 

PapsoyAi. IirréKiBS— Dbfeotivb Rope— Knowiedob op Mats of VBSSBt^AoQmBS- 
CEficp OT Sailob. j 

While libelaTLt, a seainan, was employed in scraping the mainmast of thé «TuUa 
Powler, on a triangle surrounding theJnçist, the rope holcjingthe triangle .br^ke,', 
preoipitating libelânt to the deck, and cajising injurie», to recover for whlch this 
Buitwas brought. The evldience showed that the rope wasold and splioed.'and' 
j that the attention of the mate, who rigged the triangle aod waa in chargé.bf thèi 
. work, had been called to It^ character before the accident. It also appeared.ttfat 
ail themen oonsidered the rope of doubtful snfflcienoy, but that they continùéct' 
thework without objection, witUout denjandihg anew.rope,and there: was'noevl-: 
dence to show a ne w one would not hâve been f urnished them had they askedf or it. 
Helditbat this was an acquiescence in the wrongful.act of the mate, cbarging 
libelânt also with négligence. Four hundred dollars damages awarded. 

In Admiralty. Libel by Frank S. Hansen against the schooner Julia 
Fowler for personal injuries. Decree for libelânt. i 
Oirpenfer <fc Moa/ier, for libelânt. 
^^r2/ 2). HoicAHss, for claimant. 

Bkown, District Judge. On the 7thof August, 1891, the libelânt, a 
«eainan on board the Julia Fowler, was at work with two othefs scrap- 
ing the mainmast on \,hp triangular frame-work of wood surrounding 
the mast, which had been rigged up by the mate of the vessel for them 
to sit on while at work. One side of the triangle was held by the end 
of the main throat-halliard, which gave way while the libelânt was at 
work, 80 that he fell upon the deck and suffered injuries which up to 
the présent time hâve disabled himfrom work. Theabove libel is filed 
to recover his damages, alleging négligence in that the halliard was 
known to be unfit for the purpose. > j 

The évidence shows that the triangle was rigged up under the im- 
médiate direction and inspection of the mate; that the halliard was 
broken at a splice; that it had not been used for the same- purpose be- 
fore, and was unfit and insufBcient to support the three men who were 
sent to work in the triangle in the way that it was rigged, namely, to 
sustain the triangle by a single Une, or purchase, instead of having the 
Une rove through the three sheaves of the block above, and the two 
«heavea of a block below, which would hâve divided the weight among 
JBve parts or purchasesof the same Une. The master, who at the time 
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was sick fcelow, States ' tbat tbe Une would bave been sufficierit had it 
been rSgged in tbe latter way; and tbat the latter was the proper and 
usual mïjdeof rigging the triangle, though it is sometimes done in the 
mode used in this case. The mate's statement that he had never seen 
any other mode used atsea makes me discrédit bis testiniony on ail con- 
troverted points. 

It is plain that tbe mate was négligent in the performance of bis du- 
tieS in the use of sucb a line to rig the triangle in that manner. He 
ordered the use of this particular rope, and superintended the rigging 
of it. The defect in the line was manifest upon inspection, as it was 
spliced, and whipped for smooth running. The négligence of tbe mas- 
ter, or cbief officer wbo acts in the master's place, to provide safe ap- 
pliances for tbe use of the seamen, and the deliberate use of rigging or 
metbods plainly unsafe, affects botb ship and owners with liability for 
tbe conséquent damage. The cbief officer was not acting in the mère 
capacity of a fellow-laborer, as in Qimn v. Lighterage Co., 23 Fed. Rep. 
363; l^Quem,40 Fed. Rep. 694, 697; ffedUy v.Pinkney, (1892,) 1 Q. 
B. 68. Th^ case is substantially the same as that of J?ie A, Heaton, 43 
Fed. Rep. 592, in wbich this rule was applied in respect to the use of 
ai rotten. gaçket, See, alsû, The I^ank and WiUie, 45 Fed. Rep. 494. 
The li bêlant bad nothing to do with pteparing or rigging the triangle; 
but when it;wa& ready, he was ordered aloft to work upon it, and 
obeyed. 

In défense it is urged tbat not long after the libelant and bis com- 
panions had begnn work alôft, &nd wbile he was sitting in the triangle, 
tbe mate noticed from the deck that the rope was defective, and called 
tbe attention of tbe men to it, and asked Uansen if the rope was secure, 
and said tbat he did not like tbe looks of it; that the libelant thereupon 
examined the rope, and replied that it looked ail right; and that tbe 
men contlnued at work for a balf hour afterwards before the balliard 
broke. I do not crédit this version, but that of the men, wbo say that 
Hansen^ reply was in efffect that it was a mighty poor rope for such 
work; and tbe'weigbt of évidence on this point, notwithstanding the 
faot that the libelant does not remember bis language; is that he fùrther 
suggested that tbey hurry on, so that if they fell, they would bave a 
lesS distance to fell. Does that fact release the mate and ship from the 
conséquence of tbèir prior négligence, and transfer thewbole risk tbence- 
fortb to tbe sèamèn? I tbink not. The men were neither told to corne 
down, nor does tbe mate say that he autborized the men to cbme down, if 
they thbugbt'the ïope insufficient. The men testily that what the mate 
said was, " Lciok out boys; that is a poor rope. " The direction ainounted 
to little if anything more than to be cautious in thèir work and move- 
ments, so as not to make any unneceSsary strain upon the rope. The 
insufficiency krose not mëreiy from the splice, but in adjustihg the rope 
with a single* bearing. Tbe évidence leaves no doubt, however, that 
aJl the inen'ûoiïsidered thé rope of doubtful sufficiency, and that they 
would bave been JUètiBed in demanding another rope, or a readjustment 
of it in a safe tttanner ; but tbat they continued to wOrk witbout objec 
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tion. Nor can I find that, if a proper rope or readjustment had been 
asked by tbem, it would not bave been allowedi I do not siee how I 
can bold this to be less than acquiescence by them in tbe wrongful act 
of the mate, such as to charge tbe men also with négligence or want 
of reasonable care. The case falls, therefore, within the principles of 
The Max Marris, 137 U. S. 1, 11 Sup. Ct. Rep. 29, 24 Fed. Rep. 860. 
Tbough the libelant is yet far from well, bis ultimate recovery, upon the 
évidence, seems probable. I allbw bim $400, and costs. 



The HoPB. 

Stm Ins. Cb. v. The Hoïb. 
(IMitrtct Comt, Z>. WouiMingtan, N. D, Febraary 11, 1S98.) . 

UiaimiX IdENS— INSCRAHOB PKEHIirifS. 

0nder tbe genenU maritime law tliere is no lien on a vèsselfor marine insarsnoa 
premiiun* due Irom her owner. , , 

InÂdmiialty. ybel by tbe Sun Insurance Company flgainst the 
bark lïope, etc., to recover insurance premiams. Heardoo, exceptions 
to the libel. Sustained. 

W^m. jH; l^Aittfesey, for libelanit. 

C D. Êmery, for daimant. 

Hanfqbd, District Judge. l?his is a Boît tn r«m, to recover thé amonnt 
of a premiûm for marine insurance issued to tbepwner of the vessel 
libeled. The claimant bas filed exceptions to the libel on tbe ground 
that there is no lien to support process in rem, and the ciourt is without 
jurisdiction. There is no statute giying a lien for insurance premiums 
in this State, and whether such a lien exists under the gênerai maritime 
law is a question upon which I find a conflict of authority. But a ma- 
jority ofthft cases, and I thin^ the weightier décisions, affirm that in- 
surance for the Personal benefit of an owner is not essential to render 
a vessel seaworthy, or an aid to navigation, and there can be no reason 
for giving crédit to the vessel for such expense; therefore, the lien does 
not exîst. Henry, Adm. p. 130; 3%« John T. Moore, 3 Woods, 61; 
The Jennie B. Gilkey, 19 Fed. Éep. 127; The Wavhausheney 22 Fed. RoP- 
109; note to The Dolphin, 1 Flip. 580. I hold to this yiew, and will 
«ustaîn thé exceptions. 
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KMRBxnan v. Havembyebs & Eldeb Suoab Refining Co. 

Chuemside î;. Same. 

(Circuit Court of Appeals, Second Circuit. November 14, 1891.) 

SHifPmor-iP'si'i'WBT op Caboo— Bhdktaqb. 

On tb'eevidence, helâ, that ail the sugar received by the steam-ships Ixla and 
Hampsbire bad been deuverëd, tbe contents of the missing bags baving been put 
Into new bags by the ships' men; and respondent's olaim to make a déduction from 
the freight because of suoh alleged shortage should not be allowed. 43 Fed. Bep. 
611, affirmed. 

Appeal from the Circuit Court for the Southern District of New York. 

In Admiralty. Suit by th^ njasters of the vessels Hampshire and 
Ixia against the Havemeyers & Elder Sugar Refining Company to re- 
cover a balance of fre^ht. 4» l^eçree for IjLbelsnts was affîrmed by the 
circuit court, and respondent appeals. AflSrmed. 

The evideace showed that' the respondent took charge of Ihe unload- 
ing, and its employés handled the bags roughly, destroying soœe of 
the hags,,aBd obUterâting their marks; that a gréât deal of sweepings 
remained after the discharge, which werelplaôèd in new bags by the 
ships' coopers. The Hampshire delivered 2X1 mpr» bags than the billa 
oflaldiiig called for; the Ixia, 76. The shortage în WeightWas not 1 per 
cèÉtii'bf fhèf'aitiount stated ili the bills of lading, which could be ac- 
counted for by the tendency of sugar to vary in weight ffom inhérent 
causes. The district court held that ail of the sugar received had been 
delivered, and hence that the alleged offset to libelants' claims failed, 
and they were entitled to recpver, (42 Fed. Rep. 511;) and, on appeal, 
a jjro 'yà*ni« affirmànce was rëittdered by the circuit court, whence re- 
spondent appeàlèd to this court. 
* Pataom, Shepard & Ogden, {or RTppeïi&nt. 

Ûonters & Kirlili, for appellees. 

Beforô Walîace and Lacombb, Circuit Judges. 

PÉB CuBiAM. There is ho proof of a short deliféry of cargo în thèse 
ciases', except as to the sugar in the 11 cargo bags not delivered by the 
Ixi^, ând the 15 not delivered by the Hampshire. We are satisfied 
that th#; contents pfthesé bags were delivered in the 76 new bags of the 
Ixia, aiid the 211 of the Hampshire, containing swëèpings, and that 
sôm« Of.the cargo bags weré :destroyed by rough usage during the dis- 
charge^ and otbers, parjly (|éstroyed, were put inside the new bags. 
The decree bf the* circuit court in each case is affirmed, with interest, 
and the costs of the appeal to be paid by the appellant, and the cause 
remanded to the circuit court for further proceedings in conformity with 
this opinion. 
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The Samuel W. Hall. 
Hall v. Kelly. 

{DisMet Court, s. D. New Yorh. January 80, 1893.) 

1. Bhippino — Chartbr-Partt— Option to Reject Vessbl— Wherb Bzesoised. 

TJpon ohartera for loading the ship in remote places acrosa the seas, options pro- 
vlding fOr the acoeptance or rejection of the charter are to be exerclsed at the place 
where the shlp is to ioad, and the shlp bas no right to call iipon the charterér to ex- 
ercise his option elsewhere. 

a. Samb— Nok-Akrival AT PoET op Tbabe bt Speciwbd Date. 

A charter of a vessel f rom Macoris to the United States stated that the charterer 
was to hâve option of cancellng charter if vessel had not arrived at Macoris on or be- 
fore Jnne 30, 1891. On June 23d, the vessel still being at Guadaloupe, her master 
telegraphed to his agents at Philadelphia asking whether be should go to Macoris. 
They consulted the charterer in New York, and, no release Of the charter being ob- 
tained, the vessel proceeded to Macoris, arriving there Jaly Ist tp find her cargo 
had been shipped on another vessel. On suit brougtat to recover damages for non- 
fulfillment of the oharter, held, that the shlp took the risk of not finding the cargo 
af ter the appointed day, and could not recover in this suit. 

In Admiralty. Suit by John W. Hall against Hiigh Kelly for dam- 
ages in failjng to Ioad vessel under a charter. Decree for défendant. 
WUcox, Adams & Green,ioT Mhol&nt. 
George A. Black, for respondent. 

Brown, District Judge. On the 9th of April, 1891, by a charter- 
party made between the défendant and Thomas Mumford, master of the 
sohooner Samuel W. Hall, then lying at Philadelphia, the vessel wàa 
chartered for a voyage from Macoris, San Domingo, with a cargo, of 
sugar, to the breakwater for orders, and to discharge between Hatteras 
amd Boston. The charter stated: 

"It is ttnderstood vessel loads lumber at Bueksville for Guadaloupe and 
when discharged there it is to proceed to Macoris to enter upoa this ch9,rter. 
* * * The charterersto hâve option of canceling charter if vessel not ar- 
rived at Macoris on or before June 20th, 1891." 

On the 22d of June, the schooner being still at Guadaloupe, her mas- 
ter telegraphed to her agents in Philadelphia to ascertain whether she 
should proceed to Macoris, and not obtaining any release of her charter 
obligations, she proceeded thither, She sailed from Guadaloupe on the 
28th of June, arrived at Macoris on the Ist of July, and on reporting to 
Mr. Mellor, the defendant's correspondent there, was informed that the 
cargo designed for the Hall had been shipped on the 26th of June on 
board another vessel; and that he had no cargo for her. The mister 
ihereupon proceeded to Turk's island, where he obtained a cargo of sait 
for Providence, R. T. ; and thereafter filed this libel for $621 alleged dam- 
ages for the refusai to Ioad the cargo of sugar at Macoris. 

I cannot sustain the libelant's claim. The charter was in fact made 
foï account of Mr. Mellor, who had a sugar plantation at Macoris, and 
had been accustomed to obtain through the défendant charters of vessels 
to come thither for his products. The présent charter, however, did not 
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State that it was for accoant of Mr. Mellor; but though Mr. Beattie in 
his conversation with the défendant on the 23d- of June, had sufficient 
notice that the charter was for account of the defendant's "friends" at 
Macoris, I regard even this fact as immaterial, and should décide in 
the same manner if the charter had been on defendant's own account 
and he had intended to load the vessel with his own sugar at Macoris. 
The covenapt of the charter-party was that the vessel should go "to Ma- 
coris to enter on the charter." If she did not arrive there by the 20th 
of Junë, the défendant ha,d the optipn to refuse to load. Upon such 
charters for loading at remote places across the^seas, it has always been 
the law that the option provided for was to be exercised at the place 
wbeje the ship wa^ to load. Whoevei' represents the charterer there is 
the person to exercise the option. There has been no question as to the 
l&yr upon this point sihce the décision of Lord Mânsfield in Shvhrick v. 
Scdmond, 8 Burrows, 1637. In that case, it is true, the terms of the charter- 
party indiçated more èzplicitly than in this case that the option was to 
be exercised after the ship's arrivai, But no stress is laid upon this cir- 
cumstance in the décision, the ground of which was that the ship had 
covenànted to go there at ail events; that the ship thereby became the 
"insurer of the risk" of getting there before thetime specified, in which 
event she was sure of a freight; but still had a gênerai chance of getting 
a freight even though she should not arrive until atter that time. The 
pleadings in that case admitted that the ship failed to arrive at the time 
appointed, "through contrary winds and bad weather." 

The whole object of such a stipulation is to relieve the charterer of 
the neeessity of holding back his cargo beyond a âxed date for the ship's 
benefit^ if other means of forwarding it are at hand; while the ship, un- 
less rdièved, remains bound to go forward and take the risk of any ship-^ 
ment before her arrivai. In the présent case the vessel had no right, 
before reaching Macoris, to call upon the défendant to exercise his 
charter option at New York; nor does the évidence indicate that any 
BÙch call was understood ôr intended to be made. From the nature of 
the case any such call would be unreasonable, both because at such a 
distance the charterer in New York could not keep itiformed of ail the 
circumstances at such a place as Macoris; and also because the ship had 
BtiU a voyage to make in orderto reach Macoris. Whether, if she sailed. 
she Would ever reach there, and the time when, if ever, would dépend 
bh the contingencies of the voyage; and the charterer was not required 
to take any of thèse risks. No doubt the charterer, when informed that 
the vessel could not arrive at the time appointed, might, if he chose, 
inake a néw agreement, or absolve the ship from the charter; but he was 
under no obligations to do so, or to relieve the ship from any of the 
Tiôks she hâd assumed by the charter. Communication with Macoris 
was slow. A telegram and reply required from five to seven days. 
B^'en had télégraphie communication been much casier, the défendant 
was under no obligation to keep in télégraphie communication with Ma- 
coris for the ship's benefiti and merèly to enable him to answer instantly 
her inquiries at New York, rather than at Macoris, the proper place. 
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When the défendant was applied to in New York to know whether 
the ship should procéed or not, it is nianifest from the letter written by 
Mr. Beattie, and from Mr. Beattie's testimony as well as Mr. Kelly's, 
that the latter declined to exercise any option in the matter; that Mr. 
Beattie understood that this option must be exercised at Macoris, where 
the vpssel was to be loaded; that Mr. Kelly had no positive information; 
butashe had no advices of ehipment on any différent vessel, he thought 
the cfeances were very strong that " his frieiids " at Macoris would. not hâve 
ïoaded the cargo on another vessel, because there were not many vessels 
there. Even Mr. Beattie's testimony is whoUy inconsistent with the 
idea that Mr. Kelly in tended at that interview to exercise any option 
under the charter; plainly he left the option to the parties at Macoris, 
stating only his impressions of the chances. 

The letter written by Mr. Beattie, of which so much is made by the 
libelant, was not compétent évidence except in so far as admitted by the 
libelant in subséquent interviews with him; but it is plain that the de- 
fendant never admitted the exactness and corapleteness of Mr. Beattie's 
version of the interview. On the contrary, in his interview with Mr. 
Beattie, his friend, the défendant complained that the letter had brought 
him into trouble, and that Mr. Beattiei might hâve expressed himself 
differently. As between friends who had no wish to quarrel, this means 
much; but Mr. Beattie's own testimony shows that the défendant had 
no précise information of the facts at Macoris, and only spoke of the 
great chances that the vessel would get the cargo; and that there was no 
idea that Mr. Kelly was exercising his charter option. Mr. Beattie did 
not inquire who were the parties at Macoris, nor propose télégraphie in- 
quiries there; evidently because communication was slow, and he sup- 
posed the vessel was ready to aail at once. The substance and effect of 
the interview were that iû the absence of exact information, there was 
no help for the vessel but to proceed to Macoris, as the charter required, 
and take the chances. In this sensé the letter of Beattie was substan- 
tially correct. In such a reply to Beattie's inquiries the défendant was 
acting strictly within his légal rights, and, under the circumstances 
shown, without any violation of the slightest équitable right of the ship. 

The conduct of the master of the ship, on the contrary, was raost rep- 
rehensible in its disregard of the interests of the charterers. He knew 
ftom a week to 10 days before the 20th of June that he could not be at 
Macoris on the 20th, the time required by the charter. Fairness, as well 
as reasonable prudence on the ship's account, required him, if he did 
not wish to take ail chances, to notify the charterers at once. He waited 
until two days after the time appoin*ed; and when he telegraphed to his 
own agents, it was without notice to Ihem that the ship was not even 
then ready to sail; and she did not sail until five days afterwards. 

The évidence shows nothing to relieve the vessel from the obligations 
which she assumed by the charter, and the risk of ônding the cargo 
gone if she arrived after the 20th. Decree for the défendant with costs. 
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McQuADE V. McNatjgHton a al.^ 

(Dtetrtet Cùwrt, E. D. Pennsylvania. January 89, 1892.j 

Beiffino — ^Failueb to Shjp Pcll Cargo— Nbglioenob op Cbabtbbeb. 

The f allure of a charterer to load à lUU cargo on a vessel before she was obliged 
to leave to reaoh another port, where she had contraoted to be ready to dellver by 
a certain date, will not 6e excused on account of the Incapacîty of the master 
when the reoèipt of cargo and management of the vessel were in the l^ands of a 
' compétent person, and the f allure to load resulted from the charterer's lack of ex- 
pédition. 

IrijÂjdmiralty. Libèl by James McQuade, master of the barge Kath- 
leèn, agàinst Henry McNàughton & Co., to recover damages for failure 
to deliyer a full cargo. Decïee for libelant, with order to appoint com- 
mission if parties do not agrée on damages. 

FUindera & Pùgh, for libelant. 

Johii A. Towney, for respondents. 

Butine, District Judge. The respondents on JuneT, 1890, chartered 
the barge Kathleen, owned and commanded by the libelant, to carry a 
cargo ûf railroad ties from King's Creek, Va., to Philadelphia, for 17 cents 
per tie. The charterers were to load the ties — which were to reach Phil- 
adelphia by July Ist. The barge arrived at King's Creek June 15th 
ready to load. Several days elapsed belbre any ties were put on board, 
and when it beCame necessary to start for Philadelphia she had taken 
in but 1,656. With thèse she proceedèd on her voyage, as the charter- 
ers required her to do. The libel sets out claims to damage for the fail- 
ure to loàd (or pay for,) a full cargo — -which the libelant says is 3,000 
ties; and for delay at Philadelphia. The second claim, however, is 
abandohed. < 

The respondents do not deny that the cargo wiEis short; they admit 
that the barge could bave caïried only about 2,300. But it is alleged 
that thë failure to load more than were carried arose from fault of 
libelant— that he was intoxicated during most of the time whilé at 
King's ipteek, and that the respondents were thereby hindered and de- 
lay édihloâdîng. The burdenof proof respecting this is on the respond- 
ents; âiid the testimony does nùt support their allégation. There is ho 
doubt that thé libelant was drinking; to what extçnt heed not be d'eter- 
mined. The receipt of cargo, and management of the barge for the 
time, wàâ in charge of his son, â young man 24 to 25 years old, fuUy 
compétent for the service; and I do not find anything to justify belief 
that the' respondents were delayed in their work by the libelant or by 
anythiné, for which he is responsible. On the other hand it seems pretty 
clear thsit théir failure to Ipad a full cargo resulted from their own want 
bf expédition. They had several other vessels to dispatch at the same 
fmei and seem to hâve been tardy in beginning the work. The ties 
wërègàthéred from dififeréht places, somé at an inconvénient distance, 

>Boported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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and carried in lighters — se\reral of which were too small to be well adapted 
to the service. — I do not believe, however, that the barge had capacity 
for 3,000 ties. On the dnly previous occasions when she is shown to 
bave carried a similar cargo, she had on 2,328 to 2,363. One of her 
own witnesses, Mr. Dempsey, says 2,300 oak ties, such as are made in 
the neighborbood of King's Creek, is a full load for her, in his judg- 
ment. The libelant and his son put her capacity a good deal higher. 
In view of ail the évidence touching this point I do not think it would 
be safe tû crédit her with a capacity to Carry more than 2,400. 

The libelaht will be allowed a decree for the balance unpaid, estimat- 
ing her capacity at this rate. If the parties agrée on the sum to be 
paid, in this view of the facts, the expensé bf a référence will be avoided. 

OtherWise'a commissioner must be appointed. 



Thb Wilwam L. Normah.* 

Smith v. The William L. Norman. 

(District Coiirt, E. D. New York. November 20, 1891.) 

Bbamen'6 Waobb— Canaii-Boats— Rev. St. S 4251— What ib Canai>Boa.t. 

Section 4351, Kev. St. V. S., provides that "no canal-boat * • » shall be snb- 
ject to be libeled in any of thé Dnited States courts for the wages of any persoa 
■who may be employed on board thereof, " etc. On suit brought for the value of 
services rendered by the libelant on board the William L. Norman, ip f orm a canal- 
\)o^i,,^lé, that a vessel engaged in navigating canals is a canal-bôat, withia ths 
ineaning; p| the statute, 'vrithout référence to its f orm, and a beat not engagea in 
navigating canals is not a canal-boat, within the meahing of the atatute, vrbatever 
may be itsfprm. 

In Admîrâlty. Suit against the William L. Norman to recover wages. 
Stewart & Macklin, for libelant. 
Peter S. Carter, for claimant. 

Benedict, District Judge. This is an action to recover for services 
rendered by the libelant on board a vessel called the William L. Nor- 
man. This vessel was in form a canal-boat, and was employed in navi- 
gating the canal until April in the year 1889, when she changed owners. 
Sincé' tbàt time the vessel bas not been engaged in navigating the canal, 
but bas been employed in the harbor of New York, in transporting grain 
and other articles about the harbor. The principal question in the case 
is whether this boat is exempted from liability to be proceeded against 
foi" Wagès by reason of section 4251 of tiie Revised Statutesof the United 
States, which provide as follows: 

>Be>potted by Edward Q. Benedicty Eaq., of the New York bar. 
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L "Uiô eanal-boàt» *itb<jut masta or steatn-power,. whbsh 1s tefluired tq be 
fçgiatered, licepsed, orenrolled and liçensed, sliall Ij^i subject to belibeled ini 
any of the United Jîtates courts for the wages of any person who may be em- 
plqyéd ôib boariî théiéot or in navigatipg the same." 

No case is found where this quesdoD has been 4çcided. It is new in 
this court. Looking to the objectif tbe statute, it.^aems to me that it 
rami be held tjiat the wprds "canal-bqat," as used in the gtatute, refer 
tp the employaient in which the vessèl is engaged at the time of the rer^ 
dition of the service, and.not to,the form of tbe vesgéU A vessel en- 
gpged in navigating the canals should, I think, b^e held to be a canal- 
boatj within the meaning of this.Bl(atute,withQ|it. référence to its form- 
A boat not engaged in navigating canals is, in my opinion, not a canal- 
boat, within the meaning of this statute, whatever may be its form. In 
this view the statute is no obstacle to the présent action. 

As to the défense that the boat has been sold since the rendition of 
the service, my opinion is that the transfer of the boat disclosed by the 
évidence does not affect the libelant's lien, nor does the case show lâches 
Bufficient to deprive the libelant of the right to recover the wages due 
him. If the parties db not agrée upôn the ambunt due, let there be a 
référence. 



The Marie, (Dominick Dupée, Libelant.) 
{DUtriet Court, b. Oregon. Februai^ Ù, 1S92.) 

NoBvaOuir Vbssbl^Cbbw or— Ambrioas Citizen. 

Any person who, in pursuance of any arrangement oP bontract, for a long or a 
short perlod or voyage, Is on board of a Norwegian véasel,:aldlngin ner navigation, 
iB a member of tbe crew 6î such vessel, within the purView of article 13 of the 
treaty of 1837 between the United States and the kingdom of NôrWay and Sweden, 
and the consul of that country has exclusive jurlsdiction of any différence arising 
between him and tbe master of such vessel; and it matters not U suoh person is 
an Ainerican citizen, and sfaipped at an American port, 

(.Syllabiu by fhe Couru) 

In Admiralty. Suit by Doniinick Dupée against the steam-sbip 
Marie. Exceptions to the libel sûstained. 
JJfr, /pAn I'ifcA6wTOe, forilibelant. 
Mr, Mdward N. Deady, for claimant. 

DEAmr, J. This suit is brought by Dominick Dupée against the 
steam-ship Marie to recover a balance of $68.16 which he claims to be 
due him. 

In tbe amended libel it is alleged that the lib^ant shipped at San 
Francisco on October 2, 1891* on board the steam-ship, as cook, at the 
monthly wages of $35 per month; that he signed articles written in the 
Norwegian language, which were not interpreted to him nor understood 
by him; that libelant is informed that said articles contain a stipulation 
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that the port of discbarge sbould be some place in Great Brîtain, but the 
libelant bad an agreement with tbe master that he sbould bave tbe right 
to leave tbe vessel at any port at wbicb sbe migbt toucb; tbat tbe ves- 
sel sailed from San Francisco for Departure Bay, in British Columbia, 
wbere sbe àrrived on February 2, wben the libelant demanded of the 
master bis discharge and wages, wbicb tbe latter refused, wben, as it is 
implied ratbér tban stated, he left tbe véssel without permission; tbat 
bis wages during this period amountedto $141.16, of wbicb he bas re- 
ceived 178, leaving a balance due bim of $63.16, ibr which be prays a 
decree. 

The ckimaut and master of the vessel, T. Â. Scbjott, excepts to tbe 
libel as foUows: 

The Marie is a Norwegian vessel, owned wholly by subjects of Norway 
and Sweden. Tbat in and by tbe treaty between tbe United States and 
kingdom of Norway and Sweden ail différences arisîng between the cap- 
tains and' crews of vessels belon^g to the Hngdom sball be setUed by 
tbe consols iMeteof, without tbe interférence of the local authorities. 

This treaty stipulation is Contained in article 13 of the treaty of July 
4,1827. Pub. Treaties, p. 740. 

Ck>unsël for tbe défendant contends tbat an American citizen, sbipping 
in an Ânlerican port, with a right to leave the vessel at any port at which 
sbe may toucb, is ûot witbih the purview of this treaty. 

But it does not appear from the libel tbat tbe libelant is an American 
citizen. From bis appearance in court, heis evidently a "colôred" per- 
son of some nationality. However, it mày be taken for granted be is 
an American citizen. 

From an inspection of tbe articles, wbicb bave been exbibited to me, 
it appears they \frere signed by the libelant before the Swedish consul in 
San Francisco. They are a printed formula in the Norwegian language, 
with blanks ôUed with a pen, and at tbe bottom, in tbe same writing, 
there is a spécial clause in Englisb, in thèse words: "This contract is 
binding for one year on the part of Dominick Dupée, or until the vessel 
reaches EnglaUd." The signature of tbe libelant ia immediately under 
this clause, and the mastër's also. 

But this question must be disposed of upon the statement contained 
in tbe libel. 

By tbe treaty the consuls of either nation bave a right "to sit as jiîdges 
and arbitrators in such différences as may arise between the captains 
and crews of tbe vessels belonging to the nation whose interests are com- 
mitted to their charge, without the interférence of the local authorities." 

Tbe words "crews of the vessels,"as hère used, include ail of the ship's 
Company, — ail the seamen and officers, except tbe captain. Rap. & L. 
Law Dict. verb. "Crew;" U. S. v. Winn, 3 Sum. 209. 

Tbe crew of a vessel, — the ship's company, — in a gênerai sensé com- 
prises ail persons who, in pursuance of some contract or arrangement 
with tbe owner or master, are on board the same, aiding in the naviga- 
tion thereof. It matters not whether the contract is verbal or in writing, 
or for a long or short voyage or period. 
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In this vîéWiof the matter, and taking the very improbaWe story ôf 
the libelant aS to the terins ôf his shipmeiit to beitrue, hewas one of the 
crew of the, MaHe from the time h© signed the articles in San Francisco 
■untîl his arrivai at Departure Bay. Hère a "différence" arose between 
himself and the captain as to whether he was entîtled to his discharge or 
not. . ■■..■,,■,:■.• 

This is th& very case provided for in the treaty, of which the con- 
sul is thereby made thfe "judge and arbitratorj" land this court, being a 
local authority, is prohibited from interfering with bim. But it is con- 
tended that the treaty does not apply to an American citizen shipped at 
an American port on a Norwegian vessel, and, assuming that the libel- 
ant is such citizen, the consul bas no jurisdiction and this court bas. 

In the case of J2o8s ViMcMyre, 140 U. S. 453, 11 Sup. Gt. Rep. 897, 
it was beld tbât the petitioner, a British subject, who, while serving as a 
seaman on an American vessel, iri the harbor of Yokohama, committed 
murder thereon, bf which he was cOnvicted by the consular tribunal for 
Japan,:was an American seaman, and sùbject to the laws relating thereto. 

Mr. Justice Field, Speaking foir the court, said: 

"While he (Ross) was an enlisted seaman on tlie American vessel, whiqh 
floated the Americnn flag,:h.e was, within the meaning of the statute and the 
treaty, an American, under the protection and subject to the laws of the 
United States equally with the seaman who was native born." 

Of course, the doctrine of this case applies equally well to an Ara erican 
citizen who ships as a seaman oa a foreign vessel. The libelant was for 
the time being a Norwegian, andrpwed obédience to the laws of Norway 
and Sweden. 

The treaty of 1827 is a law of that kingdom, and by it the consuls of 
that country are given exclusive jurisdiction of ail "différences" — con- 
troversie^— between the captain and crew of a Norwegian vessel. This, 
in efïect, forbids— disables — the libelant from resorting to any other tri- 
bunal for the settlement of such ^différence." The treaty is aiso a law 
of the United States, and forbids this court from interfering in a case of 
a "différence" between the master and crew of a Norwegian vessel. 

The libelant voluntarily assumed the obligations and restraints of a 
seaman upon a Norwegian vessel, and he must take the conséquences, 

The exception is sustained and the libel dismissed. 
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Blue BiEi) Min. Go., Liriiilféâ, r. LaegEy d d. 
(Cireuà Court, D. Montana. February 8, 1892.) 

1. ReMDTAI. QF CA.n8ES-r-FEDBRAl< QdBSTION— MlNINO ACTS, 

Whether a certaiû miné Is a " vein, " "Iode, " or "ledge, " within the meaning of 
Hev. St' U. S. §g 2330, 2322, 3325, Is a question of facfrto be determined from the tise 
of thosetenns among practicâl jniners, and tbe décision thereof involve^ no fédéral 
question, within the meaning of the removal of causes acts. 

2. Same. ■■ 

I A question as to what Ie^ tbe top or apex dt a vein is also one of f aot,' whicb in- 
yolvesno fédéral question. 

8. SÀMB— DOUBTFUL QUESTION. 

A cause is not removàble when tbere is any doubt as to wbettaer a fédéral ques- 
tion is; presented. . i 
4. Samb— Phioe Pbciëion bt Sxjpkemb Court. 

•When the apex of aVein passes througb cne end Une and one 6îde Une of th« 
daim, the owner's rights are determined by Iron SiVoer MM. Co. v. Elgin Minr 
ing & Smelting Co., 118 U. S. 196, 6 Sup. Ct. Rep. 1177, and the case cornes uiider 
the rule that, when a pi'oposition bas beeii decidedby the United States suprême 
courte it no longer in volves a fédéral question. 
6. Bame— Patbkt bt TJnitbdStatbs — Qubstioks oï Pact. 

The conveyance by patent of a vein or Iode whose top or apex is eut by the end 
Unes of the claim is a complète- -grant of the vein throughout its entire depth, àl- 
thougfa it may extend outside tbe vertical Unes of the location, and hence any sub- 
séquent dispute as to boundaries is a controversy of f act, wbloh involves no fédéral 
question; ! 

AtiLaw. Action in the atate court by the Blue Bird Mining Com- 
pany, Limited, against Patrick A. Largey and Lulu F. Largey to quiet 
title tô the Blue Bird vein or Iode. Thé cause was removed to this 
court by défendants, and is now heard on motion to remand to the state 
court, Granted. 

jPortts cfc i^rôis, for plaintifiF.. 
.F. T. McBride, (E. W. 2bofo, of counse],) for défendants. 

Knowles, District Judge. This cause was commenced in the district 
court for Silver Bow county, state of Montana. Défendants filed their pé- 
tition for a removal of the cause from thàt court to this. The parties are 
citjzens of Montana. If this court bas jurisdiction of this cause, it muet 
be that its détermination ifavolvea the décision of a fédéral question. 
Plaintiff brought its action in equity td quiet its title to the Blue Bird 
vein or Iode, which it is alleged départs in its dip from the side lines of 
the Blue Bird Iode claim into ground called the "Little Darling Lode," 
which is owned in part by défendants. Both plaintiff and défendants hâve 
a patent title to their respective claims. The pétition for removal sets forth 
that plaintiff claims to hâve within the limits of its Iode claim a certain 
vein, lode, ledge, or minerai deposit, carryîng silver and other precious met- 
aïs, which has its apex or top within the boundary lines of its said claim; 
and that said vein or lode is such a one as is within the meaning of the 
acts of congress mentioned in sections 2320, 2322, and 2325 of the Re- 
vised Statutes of the United States. It is further asserted that plaintiff 
idaims that this Blue Bird vein or Iode bas its top or apex within Ithe 
.'boundaries ôf the Blue Bird claim', and that said apex is crôssed by tbe 
v.49F.no.5 — 19 
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end Unes of said claim. The saîd pétition also shows that défendants 
denythat the çaidBlueJBirdveinj,;^S fpnt^d withinthe BlneJKrd claim, is 
a vein. Iode, or ledge of rock in place, bearing silver and other preeious met- 
als, within the meaningipf sections 232Q and 2322 of said Revised Stat- 
utes. They deny that the veins or deposits in dispute lying within the 
houndaries of the little Dariing cjaini hâve their apexes or tops within 
thé botîlidary Unes of the said Blùe Bird claim. They aïso deny that tlie 
apex ofwhat is called the "Blue Bird Vein," under a proper and correct 
définition of the word "apex" as used in said Revised Statutes, is crossed 
by thé end Unes of the said Blue Bird clain}, and aver that said vein 
runs ont at least one of the surveyed side Unes of said Blùe Bird claim. 
Thçyfllso set forth that, notwithstânding the said Blùé Bird vein or Iode 
does cross the end Unes of said claim, plaintiflf claims the right to fol- 
low, ther,8£Wïie outaide of the vertical ôlde Unes of^id claim beneath thé 
surface ôî ihe Little Datling claim. 'They furtherset forth that the vein 
y^ithjin th^ Blpîe Bird d^il^ is ùot suçh, a vein as, ,tjûder the laws ofcon- 
gress, piaintiff is permitted to foliow outside of the side Unes of its claim, 
»nd is not a vein or Iode, within the meahing of the aforesaid sectidnS 
bf the said Èevised Statutes. They further show that there is a dispute 
aa tp whèther the vein ot Iode of piaintiff and that of the Little I)ar- 
ling are distinct véins bf Iodés. And, lastly, they aver that piaintiff 
claims the right to drift and cross-cut through the country rock of the 
fiaid Little Darlirig clàim fôrthe tpurposeof reachidig the ore deposits in 
disputé, ftûd to use such cross«cuts or drifts, whida défendants deny. 
Much is set forth in this pétition which is not thought to be of sufBcient 
importance to be set foithin this opinion. I think the points sought to 
be presented might hâve been presented in fewer words.î ■' ■ ■ > 

The first question for discussion is as to the dispute as to whether the 
Blue Bird vein, Iode, dr Jedge is such a orie as isireferred to in the min- 
erai acts of congress. This is not a question of law, but of fact. Lan- 
guage used in an act of ; congress ghoiild be conetrued according to its 
ortiinary and natural import. , Sedg* St4i& Const. Law, § 220; Wcdf 
1er V. Harm, 20 Wend. 655; ifeTartmv. /fwnter'^ jLesâee, 1 Wheat. SOSw 
When the meaning of the terms "vein," "Iode," or "ledge" is sought, we 
do not go to the minerai lacts of congress, but to the miners who use thèse 
terms. Said Justice Field in the iïweîa Case, 4,Sawy. 302, in discuss- 
ing thèse terms ; . , ; , 

"Thèse àctswpre not drâWn by geologlsts or for geologists; they were not 
framed in tbo interest of 1 aaience, and eorisequeiitly with scientiflc accuracy 
in the use of terms. They were frauaed toi the protection of minere in the 
çlHiins which they had lopated and developéd, and shauld receivesucbacon- 
strviction as will çarry eut this purpdse." 

In this case the learned justice shows that the noiners made définitions 
of thèse terms before they were made by «cientific men. Hence, in de- 
teïjnining what is a "vein," "lodCj'' or "ledge" ofirock in place, bearing 
silver or other precious; metals, miners; themselves must be called in. 
What is their undeistanding of thf ipeaning of thèse terms must control 
or give meaning to the acts of congress. i If a dispute as to whether s 



BLITE BÏàb'MlN. CO. ». LAËQÉf , 291 

given deposît is a *^ëin,''"]ode,'' or '^ledge" makes a fédéral question, 
then every case involving a dispute as td minerai lands'could be dratvn 
irito the riàltional courts. ■ ;' , ' 

As to what îs the"top'' or "apex" of a vein is also à question of fact, 
and not of lâW; Thèse wordsàre not scîentific elptessions, but words 
iii common use, the méaning of which a cômmon dictibriary will déter- 
mine. There is an issue, it appears, as to 'whethëi- or hot the apex of 
the Blué Bird vein is eut by the end or side line of thè^ Biue Bird claim. 
Thîs is an issue of fact, to be dete^rmihed fey the eviderice. Admitting 
that, if it should be determined in fa vor of défendants, then there wouid' 
bè presented a fédéral question, still, until that question is determined, 
theré must be doubt as to whether or not a fédéral question is presented; 
and, when there is a doubt upon thi? point, the fédéral courts never tàke 
jurisdiction of a case. Said Judge Galdwell in fïizgerald v, Missoun 
Fm. R. Co., 45 Fed. Kep. 812: "When it is settled that the jurisdiction 
ôf a court in a removàl causé is doubtful, ail doubt as to what the court 
should do is dispélled, and the cause is remànded.* ' But if it should 
appear that the aî>ex of the Blue Bird vein did not pass through the end 
lines of that claim, but pàfesed through one end line ànd one side line, 
then the rights of plaiiitiff, at least, are determined by the case of Iran 
Silver Min. Co. V. Elgin Mining & Smelting Oo., 118 D. S. 196, 6 Sup. 
et. Rep. 1177. And when a proposition has once been decided by 
the suprême court of the United States it no longer involves a fédéral 
question. Dill. Rem. Causes, (5th Ed.) § 79; State v. Bradley, 26 Fed. 
Rep. 289. 

As to the right of plaihtifif to follow its vein outside of its side lines, 
if its apex is not eut by both end lines of its claim, was fully determined 
in the case of Iron Silver Min. Co. v. Elgin Mining & Smdting Co., supra, 
just referrèd to. 

The point as to the dispute as to the identity of the Blue Bird and Lit- 
tle Darling Iodes or veins is a question of fact. Where the contest is 
about facts only, no fédéral question is presented. Austin v. Gagan, 39 
Fed. Rep. 626. 

The question of the right of plaintiff to cross-cut through the counf ry 
rock of the Little Darling daim is not involved in the détermination of 
this case, and, if it was, this right would be determined by sections 
1495, 1496, Comp. St. Mont., and not by any act of congress. 

The gênerai question as to whether there was presented a fédéral ques- 
tion when the right of a holder of a Iode elaim to follow a vein or Iode, 
whose apex lies within the boundaries of his claim, into the preraises' 
held by another beneath the surface of the same, was decided by Judge 
Hanfoed in the case of Murrayv. Mining G)., 45 Fèd. Rep. 385. This 
was a case involving a dispute about the same ground, and must be con- 
sidered as fully covering this point. 

There cannot be much dispute but that, when the United States haa 
parted with ils title to land, any dispute conceming the same which does 
not draw in question the validity of the grant by Which the title was coh-' 
veyed présents no fédéral question. Trafiûn v. Nougùe», 4 Sawy. 178; 



292 B^DERAL REPORTEE, Vol. 49. . 

Romie v. Cksmova, 91 U. S. ZZQ; .McStay v. Friedmim, 92; U. S. 723; 
Soaâley v. San FrancisçOf,2é U. S. 4. 

The conveyance by a patent of a vein or Iode whose top or apex is 
within the limits of a mining claimj and whose apex is eut by the end 
lines of the claim, ig as complète and fuU as the conveyance of the sur- 
face ofthe claim or of any pièce or parcel of agricultural land. The 
grant is of tliis vain or Iode throughout its entire depth, extended down- 
ward vertically, although it may so far départ from a perpendicular in 
its course downward as to extçpd outside the verj;ical side lines of the 
surface location. Rey. Si. U. 8. §2322. As far as this Iode or vein is 
concerned, it is in th§, nature of the conveyance of a mine which may 
be caryed out of any portion of îand embracing the same. If there is 
any dispute as to the question of boundaries, this is a question of fact. 
If there is any dispute as to whether any portion of Iand is that con- 
yeyedjit îaa question of fact. jlf there is any dispute as to whether a 
given parce! of Iand is a vein or Iode, we consuJt men experienced in 
ipining, and détermine the question as a fact, and not as amMter of law. 
If we wish to learn what is a " vein," "Iode," or "îedge" containing pre- 
cious metals, we must take the prdinary signification of thèse words as 
used by practical men devoted to the calling of mining. Should we 
hâve tp. gp to scientific men for a définition of thèse words, this would 
not mate it a question of law. If it is said that the object is to ascer- 
tain în w.hat sensé the ,term was u^ed in the act of congrçss, ,and therefore 
a légal question to be determined |3y the. fédéral courts:}is a fédéral ques- 
tion, the ànswer is that, if this should be înaintained, then, whenever a 
party should allège that he wished to détermine the meaning of any 
term, spcli as an acre pf Iand, or a section of Iand, as used in an act pf ; 
congress, ,thçn a fédérai,] question iirould be.presented, , This would hardly 
be conténded for. Finding, as I do, that no fédéral question is pre- 
sented in this case, th^ n^otion to remg,nd this cause to the state court 
from whicli it came ishereby sustained; and it is sp ordered. 



Largey 0, BltjeBied Min. Co., Limited. 

{Circuit Court, D. Montana. February 8, 1893.) 

At Law.^ Action by Patrick A. Largey againat the Blue Bird Minîng Cem- 
pany, Limited. Heard on demurrer to the complaint. Bemurrer sustained. 
F. T. MoBride and Tooîe^ Wallace, for plaintiff. 
J?or6w(t6 J'oj-ôis, for défendant. 

Knowles, District Judge. The prbperty described în the complaint In tliîs 
case is the same as that described in the case of Blue Bird Mining Co. v, Largçy, 
49 Fed.'Eep. 289, whicb, having been removed from thé district court of Silver 
BowGounty, Mont., was mmandedbythia court back to said state court, torthe 
reason that no fédéral que^ioi); was inyol ved in determining the sàme. Fre- 
cisely the same points, as inyolying federitl questions, which were presented in 
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that case aie presented in thls. The décision in tliat case, tben, as to this ques- 
tion settles tbis. Tiie opinion in tliat case discusses ail tlie questions pre^ 
sented in this. Tlie view of tbe court, aa expressed in thQ former case, is 
that no fédéral question was presented under the facts alleged.' The défend- 
ant demurred tb tbe complaint upon tbe groùnd that this court had no juris- 
diction of the case presented. Tbe demurrer is suatained, and the cause js 
dismissed, at plaintifC's cost. 



CsaïTRAL Nat. Bane ot Boston v. Hazakd «t ot. 

{CirauU Cmirt, N. D. Neto Tork. Februaiy 86, 1892.) 

1. BtATB and FBDEBAL COtTBTS^CoNFMOT Oï JUBISBICTION— InJUNCTION. 

A State court has no aathority to enjoin the proceedingg of à fédéral court, or ot 
tlie parties thereto, In a suit in wtalch tbe fédéral court bas first acquired jurisdic' 
tion of tbe controverse and the res. 
8. Samb. 

When a fédéral court bas ordered tbe sale of a railroad, and Its ofBcer bas adver- 
tised tbe same for sale, tbat court has complète dominion tbereof, so as to ezclude 
ail interférence by a state court. 
S. Saub — Vacatinq Decbse. 

A prooeedinç in a state court to set aslde a former decree tbereof for fraud in its 
procurement is an original SQit, and does not revive tbe dominion exercised io tbe 
former suit over the res, so as to ezclude the jorisdiction of a fédéral court which 
has attacbed in tbe mean ttme. 

é. COOBTS— jruRIStlICTION IN RBM— SALB OF PbOPEBTT. 

Tbe dominion of a court over a railroad sôld by its decree entirely ceases upon 
the ccnveyacce tbereof to tbe purcbasers. 

, In Equity. Suit by the Central National Bank of Boston, in its own 
belialf and in behalf of ail other certificate holders, against Eowland N. 
Hazard, William Foster, Jr., and others, to déclare and enforce the lien 
of cejîtain receiver's certificates against the Lebanon Springs Railroad 
Company, Heard on pétition for au order directing an officer of thé 
court to proceed with a sale of the railroad property, in accordanoe with 
a decree heretpfore entered. Granted. 

Esek Cowen, for petitioner. 

E. W. Paigei for défendants. 

Wallace, Circuit Judge. The petitioner asts the court to set in mo- 
tion one of ita officers pro hoc vice, who, by a decree made on the 24tb 
day of Mareh, 1887, (30 Fed. Rep. 484,) was directed to sell at public 
auction, after giving due notice of the time and place of sale, according 
to law and the practice of this court, certain real and personal property. 
consiçting of the raUroad, roUing stock, etc., which formerly belongedto 
the Lebanon Springs Railroad Company. The petitioner invokes tbe ac- 
tion of the court because a decree has been made by the suprême court 
of the state of New York in ^ suit brought subséquent to the rendition 
of the decree of this court, which, among other things, perpetually en- 
joins and restrains the parties in this suit from proceeding with the sale 
of the property under the dçcree of this court. The petitioner was not a 



Î294 ,,.-,KEI)EÇAL Rf;ppSTER , VoL .4^1;..; 

formaVparty; to tbe suit inthe stfttefipurt, and» '8$; thç suit iijthis court 
waa prosëcutedin his behalf, as onô «*f thûse similarly situàted with the 
cbmplaïôant,- he has a status wh-îcH* éuables him to iriterverie, as is sup- 
pôsed^' y?)ihont violatitig the injuiiction bf the statè cotift. If thérë wete 
anyreàsdn to impute contumacy to ihè officer who has halted iu the per- 
formance of the duty imposed u pou him by the court, the appropriate 
application would be one for his removal; but it is apparent that his 
coniluct is influenced by a désire to respect the injunctionof a state court, 
which in spirit, though not in termsî'prohibits him from proceeding with 
the sale until the instructions of this court hâve been obtained. 

The case is this: -Prior to the year 1880, the Lebanpn Springs Eail- 
road Company had mortgaged its property, to secure bonds to the 
amount of $2,000,000, to the Union Trust Company, as trustée, and 
that mortgage had been foreclosed and the property sold, and, by mesne 
convçyances from the purchaser, the title to thé property had been ac- 
quired by the New York, Boston & Montréal Railway Company, In 
the year 1880 an action was brought in the suprême court of the state 
of Neyi^.York by one Saqfcett, who owned some of the mortgage bonds, 
in his own behalf, and that of ail oth«r owners of the bonds, the object 
of which was, in substance, to obtain an adjudication that the équitable 
title to th» property waa still in the bondholders, and a decree for a sale! 
of the road for the benefit of the bondholders. During the pendency 
of the action the court appointed a receiver, and authorized the receiver 
to issue certifi&tes to the amouîhtôf' $350,000, to constitute a first lien 
upon the property. That action resulted in a decree entered in Janu- 
ary, 1885, adjudging that the title to the railroad property was in the 
original bondholders, and ordering the road to be sold for their benefit, 
subject to the principal and accrued interest upon the receiver's certificates. 
A sale was made pursuant to that decree, and upon the sale Hazard & 
Foster became the purchasers. By the terms of the purchase Hazard 
«S: Foster assumed and agreed to pay the receiver's certificates, but after 
acquiring a deed they made default. The complainant in the présent 
suit was the owner of $250,000 ofthe certificates, and in April, 1886, 
brought this suit, in behalf of itself and ail the other certificate holders, 
to obtain a decree declaring the certificates to be a lien upon the prop- 
erty, and to enforce payment by a sale of the property and a personal 
judgment against Hazard & Foster for any deficiency. Hazard & Foster 
contested the suit, but it resulted in a decree adjudging the certificates 
to be a lien, ordering a sale of the property, and requiring Hazard & 
Foster to pay to the complainant, and the other holders of the certifi- 
cates, any deficiency reraaining unsatisfied after the sale of the property. 
The decree also reserved leave to the complainant and to the other cer- 
tificate holders to apply to the court at any time for the appointment of 
a receiver to take possession of the property, and keep it until the sale. 
The property was duly advertised for sale pursuant to this decree, but 
the sale was adjourned from time to time until late in the year 1890, 
when the suit was brought by Stevens and others in the suprême court 
of the state. of New York, in which the injunetion was granted which 
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bas given rise to this application. Stevens was the owner of some of 
the bonds. The object of his suit was, in substance, to impeach the de- 
cree in the Sackett suit for fraud, and to obtain a strict foreclosure of the 
mortgage made by the Lebanon Springs Eailroad Company. The theory 
of the action was that the Sackett suit had been prosecuted for the bene- 
fit of a portion of the bondholders, and in fraud of the interests of others. 
That suit re.sulted in a decree, by which it was adjudged that the Sackett 
suit was fraudulently conducted as against certain of the bondholders 
whom hé purported to represent, and solely in the interest of bondhold- 
ers representing only about $1,200,000 of the $2,000,000 of bonds. The 
decree vacated the judgment in the Sackett suit, ordered a sale of the 
property, declared that the owners of the receiver's certificates were en- 
titled to only the distributive share of the proceeds of the sale as might 
be applicable to the bonds which were actually represented in the Sack- 
ett suit, and ordered the perpétuai injunction which bas been referred to. 
No fédéral court has ever recognized the authority of a state court to 
enjoin its proceedings, or to enjoin parties from proceeding, in a suit in 
which the fédéral court has first acquired the jurisdiction of the contro- 
versy and the rea, but such authority has been uniformly denied by the 
fédéral courts. McKim v. Voorhies, 7 Craneh, 279; Bigga v. Johnson Co., 
6 Wall. 166; Mayor v. Lord, 9 Wall. 409; Supermors v. Durant, Id.415; 
Amy v.Supervisors, 11 Wall. 136. "The forbearance which courts of co- 
ordinate jurisdiction, administered undera single system, exercise to- 
wards each other, whereby conflicts are avoided by avoiding interférence 
with the process of each other. is a principle of comity, with perhaps no 
higher sanction than the utility which cornes from concord; but between 
state courts and those of the United States it is something more. It is 
a principle of right and of law, and therefore of necessity. It Içaves 
nothing to discrétion or mère convenience. Thesé courts do not belong 
to the same system, so far aa their jurisdiction is concurrent; and, al- 
though they co-exist in the same space, they are independent, and hâve 
no common superior. They exercise jurisdiction, it is true, within the 
same territory, but not in the same plane; and when one takes into its 
jurisdiction a spécifie thing, that rea is as much withdrawn from the ju- 
dicial power of the other as if it had been carried physically into a dif- 
férent territorial sovereignty. To attempt to seize it by a foreign process 
is fiitile and void. The régulation of process, and the décision of ques- 
tions reiating to it, are part of the jurisdiction of the court from whiçh 
it issues." CavdL v. Heyman, 111 U. S. 183, 4 Sup. Ct. Rep. 355. 
Thèse principles were recognized and enforced by one of the fédéral courts 
in a case which is very much in point. In Fox v. Raûroad Co., 2 Abb. 
(U. S.) 151, a court of the state of Pennsylvania had proceeded to a de- 
cree in a suit to foreclose a mortgage executed by the railroad company, 
and after the decree, and pending a sale ordered by the decree, exécu- 
tions were iasued upon judgments rendered by the United States circuit 
court, and Jevies were made upon the mortgaged property. The fédéral 
court set aside the levy, holding that the court of Pennsylvania having 
by its décret and authorized officers taken judicial control of the prop- 
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erty, and ordered its salô^the property cbuld not be taken in exécution 
b]^ procesa from any othérjurisdictioTi. 

In thè présent case, after the decree was made by this court ordering 
the property to be sold by its ofEcer, and the ofBcer }iad proceeded to- 
wards eiècuting the dfléree by advertising the property for sale, the prop- 
erty was under the domibion of this court as effectually as though it 
had. béen seized upon an exécution. Aod it is equally clear that after 
the saie had taken place under the decree in the Sackett suit, and the 
property had been coliveyed to Hazard & Foster, the property passed 
frôm the dominion which the state court had previoudy. exercised over 
it. • The Stévens suit was an original and independent proceeding, not 
a ëupplementary proceeding connected with the Sackett suit. As was 
said in Barrow v. Hunfon, 99 U. S. 80: 

"If'the proceedings are tantamount to a bill in equity to set aside a decree 
for fraiM in the obtaining thereof , then they constitute an original and inde- 
pendent proceeding; * * : * ' a new case arising upon.new facts, althougb 
haviag relation to tl>e yalidity of an actual judgment or decree." 

The casé, thereforô, is one for the application of the rule that the ju- 
risdictidn of a court of the United States once obtained over property by 
its beitig brought within its custody continues until the purpose of the 
suit is éccomplished, and cannot be impàired or affected by any proceed- 
ings subsequently commenced in a state court. RaUrmid Co. v. Gomila, 
132 U. S. 478, 10 Sup. Ct. Rep. 155. 

It is not' necessary to consider whether a state court, in the exercise 
of equity jurisdiction, may not annul the judgment of a fédéral court 
for fraud, and, as an incident to relief, enjoin the enforcement of the 
judgment to the extent necessary to do justice. JohTison v, Waiera, 111 
U. S. 640, 4 Sup. Ct. Rep. 619. In the présent case the state court 
bas not aSBUmed to disturb the decree of this court. It has adjudged 
that the lien of the oertificate holders has no priority over that of the 
bondholders, but is ode to be satisfied pari pasm with theirs; and by 
its decree it subordinates the title which will be acquired under the sale 
by this court to the title which will be acquired by a sale under its own 
decree. The decree of this court finally déterminés the rights of thè 
parties to the suit as between themselves. Manifestly the decree of the 
etate court does not disturb the right of the certificate holders to enforce 
the payment of their certificates against Hazard & Foster by a sale of 
their property and a personal judgment for the deficiency. A personal 
judgment cannot be obtained under the présent decree without a sale of 
the property, in order to ascertain the deficiency and fix the amount re- 
coverable. Such a sale cannot injuriously affect the property interests 
which are recognized and protected by the decree of the state court. 
A sale under its decree will extinguish ail subordinate titles, good as 
well as bad. i 

It would be raûk injustice to the complainant and the other certifi- 
cate holders to postpone the enforcetâent of their demands against Haz- 
ard & Foster io a wait the resuit of the litigation in the state court, 
which seemslikely to be a protractedone. The order. applied for is 
therefore granted. 
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Unephïd States v. Southern Pac. R. Co. et até 

(Circuit Court, N. D. Califomia. February 14, 1893.) 

1, CiEcuiT Courts— JuBisDidTioN—PEBsrMPTioifs. 

The fédéral circinit courts possess no powers ezceptsuch as the cotistitatton and 
acts of oongress concur in conferrlng, and tbe presumption is thftt every case is 
without their jurisdiction until the contrary affirmatively appears. 

a. BAME— IlHglBENOB Oï PaBTIBS. 

Act Cong. March 8, ISBT, reqniring snits in which the fédéral jurisdiction ia 
founded cmly on diversîty of oitlzenship to be brought in thé distnot of the rési- 
dence elther of the plainttff or the défendant, does not applytosuitsbrougbt bythe 
. fédéral gpTernment, since.it Is présent eyerywhere withiu the territorial limits of 
the United States.^ .The only, restriction t^lth respect to such suits is thatthey 
shâll De brought in the district -Df which the défendant is an "inhabitant. ** 

8; BAME^-^JitÎzENSHIP Oir COKPCjilà'nONS— "iHyABÎTANCT. " 

: While, under the aets respecting the jurisdiction of the fédéral courts, a corpora- 
tion ifj a i'citizen " only of the state uigider ;iiirhose laws. it was /OTganiïed, yet, wlth 
rçsàeçst io the district in which it may befiued, under Act Cong. March 3, 1887, a 
railro'âd'or telegrapb'oompàijy, chartered éituer by a state or the United States, is 
BB "itthabltant " of ^ûy state ita which It opëraites fts Unes and niaintains offices f6r 
thé transaeUon of business. 

In iîquity. Suit by the United States against the Southern Pacifié 
Railrbad (Company, the Southern Pacific Company, the Atlantic & Pacifiô 
Bailroad Company , and the Western tlnipn Telegraph Company. Heârd 
on pleasand motion todismiss. Overruled. 

Atty. Qen. MîUer and Charka H. Aldrich, for the United States. 

Charles H. Tweed, J. Hvhley Âahton, and Harvey S. Brown, for the South- 
ern P'acifioRailroad Company and the Southern Pacific Company. 

PiHébury, Blandîng & Hcvyne, Wm. 0. Hadedine, and John J. McCook, 
for the Atlantic & Pacific Baihoad Company, 

Wager Suxvyne and Bmh Taggart, for the Western Union Telegraph 
Company. 

HabI'AN, Circuit Justice.* This case is under submission on pleas 
and motions to dismiss, which contest the jurisdiction of this court to 
proceed in personam against such of the défendants, not corporations of 
California, as are not before the court otherwise than by service of pror 
cess upon their agents in this district. On this question there is such 
conflict in the décisions of the circuit courts that it is proper to examine 
it as if aow for the first time presented. It dépends upon the inter- 
prétation that may be given to the act of March 3, 1887, defining the 
jurisdiction of the circuit courts of the United Stetes. ,24 St. p. 652, 
c. 373; 25 St» P- 433, c. 866. Before looking at the provisions of that 
act, it will be well to inquire as to the nature of this suit. 

By the act of congress of August 7, 1,888, known as the "Telegraph 
Act," it is provided that ail railroad and telegraph companies to which 
the United States faas granted any subsidy in lands, bonds, or loan ot 
crédit, for the construction ofeither railroad or telegraph lines, and which 

'Hr. Justice Hablan heard this case under spécial commission issued by Mr. Justice 
Fiels, pursiiant to section 617 of theRevIsed Statutes, and by consent of the parties. 
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are requîred to construct, maintain, or operate telegraph lines, and ail 
companies engaged jji operatpg sijq]^ fajlroad telegrapà Jinps — 
"Shall forthwith and henceforward, byand tlirough their own respective cor- 
porateofiBcers and; employés, mainti^in and operate, for railroad, governmental, 
commercial, and ail other purposes, telegraph Unes, and exercise by them- 
eelves alone ail the telegraph franchiser (îpnferred upon tiiem;and obligations 
assmfledby them underthe aeta maWngitbe grants, as aforesaid.'* 25 St. p. 
882, e.;772. gl; 12 St. pj^89, c. 120} 13 St, p. 356, c. 216. i 

This suit was brought pursuant to that act, its fourth section declaring: 

«"tjaàiin.brder to secjire ànd préserve ïo 'îhé United States the full value 
and benefltof its lien» upon ail the trfègrftph lines required to be con- 
strnçted by aiid lawf ully bëlonging to Sàld railroad and telegraph companies 
rètèriréd t^ jri tlie flrst sséÇion :f)f >% act, ,^pd to hâve th0 aamô possessed, 
used, andoperated in conforçaity wÀ^b ttie pi:(}visioDS of ttiis açt, and of the 
«everal actsto which this act is sapplementiûry, it is hereby made the diity of 
the attfM^éèy 'gênerai of tftiê United StstèSi by prôper proceedihgs, to prevent 
any ^wM^iw W^erferèri^ë; Witti 'tîiié rî^titâ.fod eqqitièsôfthô United States 
Hn<lér.]|bifl!>àot;^ iaind uBdejîith<e acte hereiabe^or'ementioned, and under ail acts 
of congresB relating to such railroaâs and telegraph lines, and to hâve legally 
ascertained and hnally adjadicated ail alleged rights of ail persons and corpo- 
rations whai^yei; «lainpi ng, ip, any mannçr a^ny çontrol or iiiterest of any kind in 
any^elegraph ^ines or pr|0^eity, or lesç^psive tights of way upoa the lands of 
said raifroàd compainiés, ôr;'àhy of thécri, and to bave allcdntràcts and pro- 
visions of cbntrabts s^ aiiide and anûàtlied vyhich hâve bèén uhlawfuîly and 
beyond their powers entered into bydalià railroad or telegraph coinpanies, or 
any of themjwlth any other person; dom^any, or corporation." 

' The'Sbuthern Pabiflc Ilàîlroad ' Çdtiiçàny is a çbrpoïatipn brganized 
under ihô laws of Caliïbiùia, èfititléd, it is alleged, in ïésjiéct to its rail- 
road, to ail thé rights atid privilèges, ^ranted, and stibjécï to ail the con- 
ditions prescribed, by tbe aèts of cbngï'ess relating to the Atlantic & Pa- 
cific Railroad Com|)ahy, ând to be trëa'ted as if its railroad and telegraph 
line had been constructed as a part of the main line of that company. 

The Southern Pacific Company is a corporation of Kentucky, but it 
has no prôperty or business in that Slàtè, nor any pfBçer or agent there, 
excepl an assistant clelrk, holding a snbordinate position, and maiïitainéd 
for the purpose of presôrvihg the charter of the company under the laws 
of that commoriWealth; The compa&y has a large âniount of prôperty 
in Califbrtiia, and is operating lines of railroad in this district. Its 
gênerai offices are, and for many yeârs hâve beèn, ili San Francisco, 
where itS ï)rincipal exeèutive ofncers i*eéidé.' The bill allèges that the 
SduthërÈÎ Pacific Railroad Company blaims to hâve trànsferred to this 
company ail its prôperty, real, Personal, and mixéd.' ■ 

The Âtlaii tic & Pacifib' Railroad Company is a corpbratibn organized 
under an, act pf CbngrèSsapproved Jul^ 27, 1868, wîth autîiority to con- 
struct a iinè' èf tailroad^ arid telegraph ; ând to cârfy bil' its business, in 
this stiSteàtiS ëlsewherb'j iï 292. Its gênerai bf&cers réside heré, 

and at fhèéijBmencémërft'of this suit' ît was opefating' 'its railroad and 
maihtainîng offices in tislli'fbrnia. "■' ' ; i 

The Western Union Telegraph Company is a New York corporation, 
owiiing a lar|géaindu|it;6f 'prôperty ài^d éiigaged iû dperaiiîng liriès of tel- 
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^raph in this district, where it maintains gênerai offices for the transac- 
tiouof business. The bill allèges thatit has an àgreement with the 
Southern Pacific Railroad Company, under whîch thé latter corporation 
bas Qèased to maintain and operate a telegi'aph line for public or com- 
mercial purposes, and under which the former company bas acquired a 
monopoly of ail such business on the lines of railroad in question. 

The relief sought is a decree annuUing, not only thelease, if such there 
be, by which the Southern Pacific Railroad Company assigned ail its 
property to the Southern Pacific Company, but certain contracta of lease 
and sale by the former to the Atlantic & Pacific Railroad Company, as 
well as the above contract between the Southern Pacific Railroad Com- 
pany and the Western Union Telegraph Company; and requiring tbe 
Southern Pacific Railroad Company henceforth,. and through its own 
oflBcers and employés, to maintain and operate telegraph lines along its 
entire main road and branches for railroad, govemmental, commercial, 
and ail other purposes, itself exercising ail the telegraph franchises con- 
ferred uptHi it, and performing ail the obligations assumed by it under 
the grants from congress* 

Thô subpœna in this case was servëd on thesecretaries, respeetively, of 
the Southern Pacific Railroad Company and the Southern Pacific Com- 
pany, on the gênerai passenger and Ireight agent of the Atlantic & Pa- 
cific Railroad Company, and on the gênerai superintendent of the West- 
ern Union Telegraph Company for the Pacific coast. The officers and 
agents on. whom service was made were at the time located in San Fran- 
cisco. 

Among the suits of a civil nature, at common laff or in equity, of 
which the circuit courts of the United States hâve original jurrsdiction, 
under the act of March 3, 1887, amending that of March 3, 1875, are 
those involving the sum or value of n^ore than $2,000, exclusive of inter- 
est and costs, and arising under the constitution or laws of the United 
States, or treaties made under their authority, or m which the United 
States are plaintiffs or petitioners; those involving the above sum in which 
there is a controversy between citizens of a state and foreign states, citi- 
zens, and sutyects, or a controversy between citizens of différent states. 
The same act provides : 

"But no person shall be àrrested In one rtistrlct for trial in another in any 
civil action betore a circuit or district court, and no civil suit shall bebrought 
before eitlier of said courts against any person, by any original process or 
proceeding, m any other district than that wliereof he is an inhabitant; but 
wliere tlie jurisdiction is foiinded only on the fact fcbat the action is between 
citizens of différent states, suit shall be brougbt only in ttie district of the 
résidence of either the plairitifiE or the défendant. * * *" 25 St. p. 434, 
0.866; 24 St; "pi 552. c. 373. 

The provision in the original act of 1875, in respect to the district in 
which suits must be brought, was as follows : 

"No person litîallbearrestéiUri one disti'ict foi* trial iti another în any cîyiî' 
aetion bt^fore è «îircuit ol* district court. Attd no civil suit sliall be brôugbt 
before eitliai; .of said cpdrts 'agalost any person, by any original procesèbr 
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proceeding, ip atiy other dj:^trict than that whereof be is an inhabitant, or m 
which be shall be lound at the tlme of serving such proceas or commencing 
Buch proceeding." 18 St, p. 470, c. 137. 

Thejudiciary Actof 1789 contained substantially thesame provision. 
1 St.: p. 79, 0. 20. 

It thos&ppears that the provision in the act of 1875 permitting suit — 
the plafetiff and the défendant being citizens of différent states — to be 
broughtiin the district where the défendant Was "found" was stricken ont 
by the act of 1887, and that the right to bring a civil suit by original 
proçess in the district of which the défendant is an "inhabitant" is now 
subject to the (Sondition that, where jurisdiction is acquired only by rea- 
■ son of diverse citizenship, the suit must be brought in the district of the 
résidence of eitber the plaintiflf or thetdefendant. 

TJie first point madé by the défendants is that the circuit courts of the 
lJliitediStates,possess no powérs exeept éuch as theî constitution and the 
acts o£ coûgress cbncur in conferringi upon thèm, and that the légal pre- 
sumpéioft iÉ. that every cause is -withoùt their jurisdiction. Untii and un- 
less the contrary aËSrmatively appears. No doul>t:pani exiât a&to the 
cori:ei(Jtn^s of this principle. : SMdonv. iS^Z, 8 How. 441, 4é9', Steàm- 
SMp '&)^ T. Tugman, 106 V. S. 118, 1 Sdp. Ct. Rep. 685 Sors v.Preston, 
11.1 Vu Sm3ô2, 4 Sup. et. Rep. 407; BàUwayCh. v. Swam, 111 U. S. 379, 
383,'M Siip. et. Rep. 510. ;. 

1 3"lie:plèa8 and motions tô distniss proceed upon the grouhd that a cor- 
pqsoatîon is an "inhabitant" only of the state which created it,'and, àl- 
though doing business in another state, under its license or with its -eon- ' 
sent, iâ:ifot,,sinee the passage: of the act of 1887, subject to the jurisdic- 
tioaand?i)QTrer.Qf> à circuit court of tha United States held in the latter 
state, cËfflîcept in suits in ■wàich jurisdiction is founded^hoUy on diverse 
citizesQsàip, and in which the corporation is sued as a citizen of the state 
of itaôïeaJÊon by a citizen of the state 1 in which the cou'rt sits. 
1 The' àet of 1887» thus construed; would work résulta not to hâve been 
expebted; from the action sof the législative branoh of the government. 
(1) If, within the meaning of that act, a corporation is an "inhabitant" 
only Qf the;state creating it, a corporation of a foreign cbuntry must be 
deemed an "inhabitant" only of that country; and, as thewords, in the 
act of 1887,— "where the jurisdiction is founded only on the fact that 
t&e action |i^1)ètween citizens of di^fferent states, suit shall be brought 
only in the :4istrict of the résidence of either the plaintiff or the défend- 
ant,"— refet bnlyto suits in judicial districts established by congress, 
and tlierefcaje bnly toi siiits between citizen^ ôf diffelrent states of the 
TJnionv it ^pûld follow, froiia the défendante' çonstruçtiOÛ, that a circuit 
court bf ïhetJnited States could never'acquirë jurisdiction over a Euro- 
pean corporation, doing business in this country; for the act of 1887 
ejtpyegsiy ppohjbita the bringing of a,ny suit in the circuit or district court 
"against any person, by any original process or proceeding, in any other 
district than that whereof he is ^n inha,bitant." (2),;]jf ftllthe défend- 
ants ih this suit are indispensable parties to the rejief sought by the biil, 
-7-and thçy seeni to be,— thegovernment eoi^d not proceed against them 
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in any circuit court oftïie TJnîtèd Statëg wîthout encoUtitering the objec- 
tion, now urged against the jurisdiction of this court; and it would be 
compelled, in order to enforce the, provisions of the telegraph act, to in- 
voke the jurisdiction of a state court, without the privilège of removing 
the suit, after it was brought, intb the circuit court; thé right of removal 
being giveii, by the act df 1887, only tO défendants. (3) A citizen of 
Califomia can bring suit in this court against a corporation of anothér 
fità'te which does business hgre by agents located in this state and district, 
if jurisdiction be founded bnly on the diverse citizenship of the parties; 
but, accôrding to the défendants' interprétation of the act of congress, 
■this court cannot entertain jurisdiction of a suit brought by the United 
States, under the authorîty of 'an act bf- congress, against the same cor- 
poration, U^on a like ca^sé'of action. While it is coinpetent for congress 
to deblâte wha:t part bf the judicial power of the United States, as definied 
by the 'constitution, xàa^ fee exeïcised by thé courts which ii establîshes, 
wé fellotiid liot lightly prèsuniethat it'waS ihiended to producë the résiilts 
tvhîbh ébnfeSâedly fôH<i)# ïrbiû the Construction placèd upbn the act of 
lfe7by thé léariiéd'èounsôl for the défendants. ' 

The court ié df the Opinion that thé clause' in the firét sectibtf éf thé 
à'ct bf 188T, reqUiring s'uits to be brought in the district bf the -rfesidërlée 
either of the plaintiff or of tfië défendant where jurisdiétion is foUnSléd bnly 
on divérsity of citîiènSni^, àpplîés biil^ ttf'stiits î^ which thé parties, 
TVhèthér hatùraloràrtifieiâl persons, aïe "éitizensof différent 8tàtes,"aiid 
caniibt ap^lytpsùifâbroùightby the United States. 'The generar^overn- 
mëntis présent everywheré within the .territorial limits ôf tiië Uiiited 
States, and, uiider the éxisting statutéà,; ma:y invoke the jurisdiéfioii bf 
any circuit cotirt of thetJDited States in respect to any cause of aétibn it 
rnay havè aga.inst a natùralor artificial person, sùbjéct only to the cbri- 
■dition that it§ suit must be brought in the district bf which the défend- 
ant is an "ihhabitiant." The question, thereforé, to be deterrûinéd is 
whethér a corporation created by thte làws of anbther state, but doing 
business hérè, and hà|(^ing its àgeiits iocated withiri the territorial juris- 
diction of this court, 'may not, withiii the meaning of the Statute, be 
;deemed an ''inhàbitant" of this state abd district. ■ 

NumeroUs éàseâ hâve beencited h;}' thé counsel of défendants as show- 
ing that a corporation of one state is an inhabitaiit only of the state créi- 
;ating it. Upon a caréful examination of those cases, the court is of 
opinion thàt nô one bf them déterminés thé précise question nbw before 
it. The caSei ci ted' in argument estabiish thèse principles : 

1 . While a corporation is domiciled in the state by whose laws iit was 
■created, its legài existence in that staite may bë recognizécl elsewhere; so 
that, within thé scope of its limited powers, it mày make and enforce 
contracts in bthéf states which are bot forbidden by the laws of such 
•Btates. Bàh^v. Eàrle, IB Pét. 519, 688, 589; Christian Union v. Ymnt, 
101 U. S. 352,' 356. In thè latter casé, it was said thàt— 

"In harmony with ihe gênerai la w of comity obtaining ainon|f the states 
■compoglng the tlniott, the presumption âhould bé indnlgéd that a corporation 
"f one staté,' nbtforbiadéh by the laW of its béing; inay exercise Winiih any 
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pth^r stftte the gener^d jioweirs çonferrçd by ita pwn chartei", uijless it is pro- 
Iiim?,d ïroin sô doing, eitlie^' in the direct enactmenta of tljeïàttér state, or 
^^ fis 'public pblîcy, td'llbç deduced ffoittitlie général feiirse of législation, or 
ftoûj'tbe settled adjudiéatibtis ôf its iiighèst court." 

2. For ,the purposes of jurisdiçtîoR ip the courts pf the United ;States, 
a corporation is to be deemed a citizen of the sfate creating it, and no 
avermen^tothe pontrary is pern^itled. Bailroad..Co. v. Letson, 2 How. 
4d7 \ MarshiiU V, Raîlroad Co.,X6 Jîoyf. Blé; .Insurance Co. v. French, 
18 How, 404, 408; DrauhBridgeCo, v. Shqikerd, 20 How. 227; RaUroad 
Co. v.Wheeler, 1 Black, 286, 297;,Pa«î v. Firgrinia,; 8 Wall. 168; RaiJr 
road Co.y, Barris, 12,iWal]. 65; RaUroad Co. y, Koontz, 104 U. S. 5, 12; 
jGoodklJ!,y,BaUrpadCo.^ 122 U. S.ii391, 7 8up. Ct. Ilep. 1254. 
. 3. 4 ÇP''Po''ation of pnp state, by eflgaging in business, or acquiring 
propertyjn; another stete, does net therei?y cease to be a citizen of the 
state o^tingit,(7«»|tr(i«ce Co. v, jPVowis,Jl Wall. ,210;) although, 
while the açtof 1876 w^aio force, i^could be "found" in any state where 
it did business Tegularlj!,by its .aRentst, propess being seryed upon such 
agents. Ex parte Schàlefi^&rger,9^ y. $. 369, . In the latter case the 
court was çareful; to say,lh^t it was unnecessary tp inquire whether such 
a corporation was not alsg, \rithin the ineaning of tbe act of 1876, an iQ- 
habitantpftbejtatein w^ich it dj4, busin^ 

In sonaje odVthe cases; citçd tbere arç gênerai expressions upon which 

much stress is laid by^ ço(Unsd. In BarJçoJ ^ugmtav. Earle, it was said 

that a corporation musij "dwell" in tJfcie state of its création, and cannot 

"migratpf to another spyereignty; in Lomsçiile RaUroad Co. v. Letson, 

;that it is ail "inliabitai^t" of, the state which broùght it into existence; 

^nr^IarshaU V. J^,. & O.JjfaUroad Company, that "its necessary habitat" is 

there; in EkparteSckqllmb^ger, that a corporation bas its "légal home" 

atrthe place \yfapreit is locateji by or upder its charter; and in RaUroad 

ÇoiV. Koofntz, t}>atA corporation, by dôing business a way ;irom its "légal 

.regidenpe," idoe^ ppt change its citizen^hip. A case much relied upoji is 

Jrisunmce Co. y. Franck. : That was a suit brpught in a court of iMis- 

• Sissippi, by Bi pitizenpf Illinois against; a New York corporation, dojng 

business, by agents, in the. state of Mississippi. ■ ïhe plaintiff sought to 

^remove the case info the cirquit court of the United States under the act 

.of 1867, giving jurisdictipji wbere the cpntroversy was "between apitizen 

pf the state in which the ^lùtis brought and a citizen ofanothesi state." 

.jliWasheld that the defer»dsuït, be^pga corporation of New York,,, >vas a 

citizen of that, state, and ppn^q^euûy. the, suit couldnotbe removed. 

^fltSi:plape of residpnçè,'' tl;^e çpurt said, "is there, and can be nowhere 

jpise, Uniike a n^tural ppfspn, it qt^pnot change itç domicile at-will; :and, 

.^j^pugh it maybe permitted to transapt business where its charter does 

jÇpt;Operatp,;it!pannot on..that ^acpount acquirea résidence there." 

\.: Tt(ose pases undoubteilly ;^oid that a pprporatipn cannot throw pff its 

allegiance orjepppnsibility tqihp etatejTivJtiiçhgaveit existence, and that 

its prirpary, légal domicile .or habitation,— that is, its citizenshi^,— is 

|i]||';micH,'jgîtafe';' ;<;^^^ 

.in^ine'JëpuJtWpf :the Ûmte^ to M çlçenipd; à citizen of ihp sWte 
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bji^ wfcose laws it was «àade an 'ârtifiieial pëtsôtt. 6il% hoîther those «àsesj' 
ûèr'iaïiy case in the suptëttae èotirt of thé' ^tlnited States, directly décides' 
tha't'à bdfporation raaynot, in addition to itâ ptimàty, légal habitation 
orhéiiié in the state ofits création, acqaïré a htffeitatiort in, or become 
àii ibhabitant of, another ètàté; fôr pûrpôses of ^business, and ôf jiirisdio- 
%î(M'in'1^smam. '• •'■■■:■■■' - ■.-; . :^i:;:..'. ■ •■-[■■ \\ 

■ It iiË eminently just that'thedefendatt"^jtiot Corporations of thiïState, ■ 
sKmld be règarded as iiihàbitMits of this district for purposes of |ùris-i 
dîctioiï. Éach of them ÎS lïnder a duty^ impOséd by the constitution of 
thi^ statei to hâve ànd niûîntain an bffice or plaCe hère for thé transac- 
tion of ils business. By the same instrument it is provided that ûo for-» 
eigH "cdfpioratîon shall bef"aUô'^èd tb trtinsact business hère oii morè fa- 
Voràblë cptiditions thàri 'aire préècribed ' by laW to similar corporations 
orèàniïèd trnder the làit'softhis state; fcisù, that à cflrporatibn oir associ- 
ation 'Éfciaybe sued' in-thèrietranty Whei« the contraiôt is made bt: is ta 
be performed, or where the obligation or liability arisesoï' the,brcaoH 
occurs, or in the county where the principal place of business of such 
corporation is situated, subjectto tbe power- of the court to change the 
place of trial as in other cases. Const. Cal. 1879, art. 12, §§ 14- 
16. The Code of Civil Procédure provides that, in a suit against a 
corporation fo'ttaed uiid^rthe là\vè'6f thiS stâté, 'thiâ: Wlûiiaons must be 
served on the, président, or other head of the corporation, secretary, 
cashier, or nianagirig agent thèrébfj'àiid'in à suit against à foreign cor- 
pg];^!^o^,jdpipg I business; and; having a, managing or bwsinçs?,, agent, 
casjiier», P^ j^wrptary witlUi»; this sjt^tç, on such çgentj cashier, or 'secr&; 
tary. Section; 411. And by an actapproved ApdJ S, igSOjirit .was 
providedtfaatevery ràilwfty 'cJorporatîon, and every corporation organized 
for thé'pïM-pcteè of carryiiîgfreightér pfissengers, which bas beenormay 
be cjj^eated ôfi^rgâtoized under^^O^^^^ 

toiry of thé' tTmfeâ Stafès, or of'àny âôt^of corigress, iîiay bùild ràïliii^àys, 
exercise the right of eminent domain, and do or transact any other' bus^ 
inç^8; Whiçh g.uph corporatian;migbt, if it.l^ad been.create^ or orgaçiiaed 
under or by virtue of th.e:law:9 M this state^having the same right?, ipriv- 
ilegesj andi^rmtibitiesi and «ibject to: thé saiiàe pçnalties; obligations, 
ahd burdetis j âS if 'they ' heâ bêén crékted or orgahia^ under thôi làws of 
(^ïiorriip.',; Laws ofjl^80,,p.M. ;, It'is thuâ sèën thait (iof pc^tiohis^ of 
bther stàtes do business béré" uritfé^ tT;iç,.Ji!qen8e jpf tliis ^tàté,,'stiljjièct 'to 
the implied condition that they mâybe broùght, t)y service of pi-bcèss 
upon their agents, before the courts of this jurisdiction; and, in respect 
to raiiroad corporations organized under the laws of other states, and do- 
ing business hère, they become, for most, if not for ail, practical pur- 
poses, inhabitants of this state. 

If it be said that inhabitancy in a state, in its strict légal sensé, im- 
plies a permanent, fîxed résidence in that state, the answer is that a cor- 
poration of one state, operating, by agents, a raiiroad or telegraph Une 
in another state, with its consent, or under its license, may be regarded 
as permanently identified with the business and people of the latter state, 
and, for the purposes of its business there, to hâve a fixed résidence 
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"wjthîn ita^^ lîaiîts; for it may not :unre£<8onably be assurned that ît will 
exert its -p^wçfa ^bere during the whole of its corporate existence, or bo 
long as it ia profitable to do so. It does tbere just what it ■would do if 
it had teçeiyed its charter from that state. It seems to the court that a 
corporation of .a, state, or a corporation of the United States, holding 
such close relations with the business and people of another state, may, 
■within ftlreasonable interprétation of the act of 1887, be deemed an "in- 
habitaBf'ofi the flatter state for ail purposes of jurisdiction in personawi 
by the courts held there^ although a, corporation is, and, while its cor- 
porate existence lasts, njust remain,. a "citizen" only of the state which 
gflveitlife. ; ^ ; , 

It is ordered and adjudged that the pleas and motions to dismiss, so 
far as they question the jurisdictio» of this court to proceed inpersona,m 
fljgainat the several défendant corporat^ions, as inhabitante oft^is district, 
within the meaning Qf the aboyo aot of congress, be, â^d tiie same are 
heieby, oVerroled, , 
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,"■'■■ ■ ,'' '■ i" ■ ' ''l'i , ■ .. ;i V.):.. ■: 'i '.^-■■:. ■ ■ : 

ICircfiît Coftrt, J^. D. Col^for^la. Febru«ry 14, 1893.) 

In %uity. Suit by^the (Jnltéd States si^ainst the Central ï>aciflo Bailroaâ 
Cbmpaily, thé Southern FàCifliî Compàiiyj and the Westerù Union Telegrapht 
Cbiàpany. Heafd on pleas attd motions tô dismiss. Overrùled. 

Àtty, Qen. Miller and Charles H, Aldrioh,tor the United Stsvtes. 

Charles H. Tweed,!, Hubley Ashton, land Harvey S. Brown, for the Cen- 
tral Pacific Bailroad Company and the Soùtftern Pacific Company. 

WagerStoayne and Btisn Taggart,ior thé Western Union Telegraph Com- 

pany- ;,':, ,, ,'!■■'"'.■ 

î[Attï.AiT, Circuit Justice. The questions presented in this case do not dif- 
fér ib any material respect from those disposed of in thé case of U. 8. t. Rail- 
roadCo.,Ad Fed. Bep. 297. Por ttoreasons given in the opinion in tbat 
casiB, it is ordertd and adjudged that.thepleas and. motions to dismiss, so far 
%st^py question tlie jurisdiction of thjs court to proceed to persona»» against 
the several défendant corporations, as intiabitants of this state and district» 
bë, and ttie same are berepy. OVerrulëd. 
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Ckesey à al. v.BxcoTS. 
(drcaU Court Qf Appeal», XUghBv CirouM. F^bruury 8, 1893.) 

Apfbai.^Absiqkments of Ebbob. 

' Where the BSBlgnment'of ertop le bMed on an allégation of laot whioh the rdcord 
8l>0!n;849 be without foundationithedecree will be affirmed. 

Appeal from the Circuit Court of the United States îca the District of 
Nebraska»- ■■■:,' i 

Suijbby Solon Bacon pgainst Prentiss D. Cheney and Annette Cheney 
for speciôc performance. Deeree for coiuplainant. Défendants appeah 
Afiârmed..'» 

jP«tmii?a.Z)» CAen^y, forappellants. , 

Samwrf P. Dotndson, for appellee. , 
: lefore Cai#w£;ll, Circilit jndge, a,nd; Shibas and Thayeb, ^District 
Judges. , , 

Caldwell, Circuit Judge. This îs a suit in equity, commenced by 
the complainant, Bacon, against the respondents, Cheney and wife, to 
compel the spécifie performance of a contract to convey a quarter section 
of land ia Johnson county, iNeb. The sait wbs begfiin in the. state court, 
and removed to the circuit court by the respondents. The contract was 
executedïby 'Cheney on the 2d day of March, 1880» It recites that he 
contracts, bargains, and agrées to sell the land (describing it) to the com- 
plainant at the priée of $1,120, and that $200 of that sum hua been paid, 
ipid. ihè Jl|>i^nce is to be paid in 10 ànnUal installments, each for $92 
and inteteSt, for which notes were executed, which are described in the 
contract. upon the payment of the purchase money and interesi in the 
time and manner provided, the respondent was to exécute a deed con- 
veyirig tte lând to the complainant. The contract stipulated *'that no 
assignment of the premises or of this contract shall be valid unless with 
the written consent of the first party, and by indorsement of the assign- 
ment hereon." It was declared that time was the essence of the con- 
tract; that "no court shall relieve, the said second party from a failure 
to comply strictly and literally with this contract;" and, upon the fail- 
ure of the purchaeer to comply strictly. with his engagements under the 
contract, aîihis.rights thereunder were to be forfeited. The bill allèges 
payment of the purchase money in the time and manner required by the 
contract, and prays that the respondents be required to exécute and de- 
liver to complainant a deed for the land. The court below entered a 
deeree in confoijnity to the prayer of the bill- The proof shows the 
purchase money was paid, as alleged in the bill, and that the complain- 
ant bas been in possession of the land for a long time, and has made val- 
Uable imprçveraents thereon., The answerset up only this défense:; 

'"Xbis defepjlant, furtber answering, ayers tbe facttq be tbat the complain- 
ant sold an^.^ransferred tbe possee^sion and rightsof possession to the land 
nàmed in co;^piàinant's bill of compjaint onor^out tbeâ2d day of Fèbruary, 
■''■■'- ■ v.49f.nb.Ô— 20 ■■ ■ ' ' - ' ■ '■" ■ ■■' ■■" ' 
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A. D. 1882, to one D. M. Clar^; that this compIg,inant did, on the 22d day 
of rebruary, A. D. 1882, assigW, trahsfér, a'nci delivfer to the said D. M. Clark the 
contract in complainant's bill of complaint descrJbed; that the terms and 
forma of «tffaïa&lgflttiérit wëremàdeliiiwnto this defenda&k;>-Slia his con- 
sent was obtalned, as provided in said contract." 

I The Dtilyflssignmenfc of, error requiring àiiy notice resfeiiuon this avéf- 
ment of the answer, and is to the effeetthàt Bacon, the cotDplaîhaht, cannot 
inaintain this suit because he assigned the contract relating to the land to 
Clârk. The'àfeé8^nieHr6i"err6risnbtWell foundèd itiïâetî -The testirtiony 
shows the complainant did, at one time, désire to assign the contract t6 
€lftrk, and thàt lie put m iridorsènient 6ri it to ithàt éffect,' 'aii'd seiit it to 
the respondent fôr-hi» a^fovâl, as rec(tîî*ed by ffteKJOritractî but the re* 
spondeut refused to approve the assignaient, and thereupon the transfer 
was abandoned, and the indorsement'to'élarkj>wiïh\lîis'ëohsbnt, slricken 
out, and the contract retumed to the compJàihaflt. ■''• ■ ' 
■i Thïéife^bëifiglDÎo èrtiûr11tiîthèfdë(tf6e«f'the «iifêtilt oèàrti'the èame is af- 
firmed. 'i- 

Vil ;. '"1";il;nr! ,-;.};, fji'î ,,; i\.<.'. :^ :' ' ";' . -■ ;i>n!' !':- ,-i!:) . i ■ ' ■;,! 
t'i ': ■ '' I ii:; ^ '/: .'",', '-Il- îiî ■';.■ '. -i) l: ': \:-^ ,iuy,r:'.i JiHUlli-: -■ ■ •.. 
ni]. :'■: ■; ,;'■;:;■ > i,; ;;/:') o; .:' ; ■ :UV) !;■',! :j <■;.' 1, :•■ : ;:[ :ii;i:; j^r i ! /:^':-, .^ 

; ■: (CiMJflttffc'oMrto/;iâ4Jp«ùl»,\Biffhm-Ci»*<nrffc BebKiBty 1,1893.) 

-jjo - ''.'■} ■<} {J\ :■,;.■' .!•/-:>!'; Ui, il ■;:.J i/':: '':- • ^;" s ".i; ,'-■::,,:' ^ .. ■.; . -; 

, . , A la^d-graiit railrpad oounany Bued, tQ reeover a larfre ojiaatity of lands, divided 

'- intothrèe classes, inii'by'àgrtfèliïëit of tïnôpartîëis aéomtnlèsloùét^wasaplJDiiitèd 

' : tp. jseill tfte lands pondjipgi we suit,- and bol^' ,t)>e pi:oqeeds.^iibjeçt>>. tts.^nj^l a^tsT: 

, minatioD, After the sale ^be pil^ w^s disml^^ed wlttiout préjudice as to one plass 

oï «the lairâS; "Heïdttfaii'on'iite brlngitog' of a néw ixxli, it wâs {)r6^er to allow à 
.: ; pneliminary'iRJoqçtAonrestralninlr tb.eçoRimifîrio.uer from paying.oyer tbe monisr 

i-eaUzed'from the lands 9till in dispute; .and appointing bim receiv^r thereof. 47 
';''• Fed.-Rep.'586j^afllrmed;'-''i''' ■ ,V:y-,T^,'' , .;■ .»:,,^ ,;.,,, .^;■■^- 

'■ Appealfitoni'the GirCtiit Court ofthôTFriited Statesfor the Distrifet of 
Miûnesotà.' -'"■'• ' '•■ ■■'■■■'' "■'■'■ ■■; '' ''';- ;'■ '■'■■' •' 

Suit in'ë<|UitJ to recoV6tlaria8,iM*ofléh%by the Northern Padifi^ 
rbad Goflipaiiïy' against the St. Paul Si Pacifie Railtoàd Company, ftir 
Virhich the Stî Paul jMîn^a polis &Mahitôba Raitway Comflany was aft- 
erwards snbstituted. Heard belôW On ïûotion for à prelimiàaty injunc-^ 
tioui. whièii'wasgfantedi Defeiidant apj)eals. Affiïihèd. '' 
■ QeorpêB.'¥àUri^,{0T'éùp1^liÀnÛ" i ' -^ • :! h. ; ^ ;; ,; - ;^ 
i- John 0. Bùâitt^ Jr/,^ âm]F. M. i>ûé^T ',' ' ' 

■' Befbïe CAl^iCWEi-ïi,' Cireiiit Judgè,"aùd SaïKAs'aiàd THAïgisV Dîàtrîct 
Judgeë,'-'^ ^^>^i ' --' i -:>'^^'' ■'■•. -■ • '-;'■■; ■ ■ ^■■■;-: ■■^y-' '.-:"''']■' '' i:- l 

SHiRÀffj ' iDfiitrict Jùd^é. ■ Thïa baàéé îs before lis on an ap]()'éàï ftom ftti 
ofirdèr lijadfr' b^ *ihe cirbùîl;' Court* fol' thé- district 'di^ M ihnéSéta, 'gïaiitlilg a 
iëmpoîà|J^ ihj'toçtioh,'^nd appôiW^ 
|)ropéri:jr Ûhtii the final dêcîâïoii 'bf'tii^'''tigii'fs qif.ilîc'part^ 
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Briefly stated, thefaçts are as; folio ws: Under the act of congress of July 
2, 1864, and other ajcts.ameadatorx and SApplemental thereto, the North- 
ern pacifie Railroad Company; became entuled to certain lands aloijg the 
Une of its railway, and the git. Paul & Pacific Railway Company became 
entitled to certain lands under theactof congress ofMarch 3, 1857, and 
the acts amendatory and supplemental thereto. For the purpose of set- 
tling the rights.of the respective companie^ in and to certain lands which 
are within the limita of both the grants above named, the Northern Pa- 
cific Company, by its bill in equity duly filed in the circuit court for. 
the di^trictiof Minnesota, asserted its right tp the lands in dispute against 
the said Sti Paul & Pacific Company. Before this suit came to a hear- 
îng, the St. Paul, Minneapolis & Manitoba Company became a party 
thereto, having succeeded to ail the rights of the St. Paul & Pacific Com- 
P«ny.; 

The lands in dispute in that cause weçe 4ivided into tbree classes, to- 
wit, those within the placeo^ 20-mile lirait, of the line of the Northern 
Pacific Conipany; those withip the indemnity limita of the grants to the 
Northera Pacific, and included within the terms of a withdrawal of lands 
by ordçr of the United States land départaient, under date of Qctober 12, 
JSTOj thoae iwithin the indemnity limitp of the grants to the Northern 
Pacific, bu[ which were not within the terms of the withdrawal order 
abovenamed.. ; Pending this litigation, and on or aboiit June 13, 1878, 
by stipulation between the parties, the court appointed Edward Sawyer 
a spécial eommissioner, with awthority to sell the lands in dispute, or so 
much iChefeof as mightbe'sol4 under the order of the court, the proceeds 
of sale» iwhether money, the évidence of mpney, or other securities, with 
the interest coUected thereon, to be held subject to the final decree of the 
court, which was to operate thereon as if the same were the lands frooi 
the salés wbereof they were realized. The comniissioner accepted this 
trust, gîvipgsecurity for the performance of his dutj' jn ail partiçulars. 
lOn-tbe Mth day of Deçember, J886, the cause went to decree in the cir- 
cuit coMrt, it being held that ^e Northern Pacific Company was entitled 
to the lânds that, came withioilhe first aud second classes hereinbefore 
described, and that as to the lands within the third class the bill should 
bé dismisSed, "without préjudice to the pight of said plainlifî, its suc- 
eessnrs or assjgns, to institute and prosequte such other and further prp- 
ceedings, either atlaw or equity» as tp itor them may seem necessary or 
prbper fot establishing its pr tbeir rights and title, if any, to said lands 
not 80 awarded tp said plaintjtf," The cause was carried by appeal tp 
the suprême court pf the United States, and the decree rendered was af- 
firmed. St. Pavi & P. R. Qx. v. Nwthem Pac. R. Co., 139 U. S, 1, H 
Sup. Ot. Rep..':389. î : ' 

On the23d 4ay pf JuneiilSQl , the Nprthern PacificCpmpany filed the 
billià: the pieseutîcause, fpr the purppse ipf finally ,8ettling, the rights pf 
the partial tP the lands falling within the third divisipppf the cla^sifi- 
eation hereinbefore given, and in regard tp ;which no f ual adjudication 
wag mad^i in tlie, decree pf JJ(eeen|ber ?4'» 1886. It ;^,8,tated in, the bill 
tbat E!4WAri(âl SftW^r bas inîil^ change, jaiît^ subjecf ^ip tiijBidrdBrç of tae 
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court, a large amount of rdoney ànd seeùrities realized frôm' ëales made 
by hiin of the lands included Withitï class 8, and a preliminary in- 
junctioh was prayed for the piirposé of restraining said Sawyer, whawas 
made a défendant to thé bill, and the St. Paul, Minneapolis <fe Manitoba 
Railway Company, from paying over or receiving any of the money or 
seeùrities derived from a sale of the lands to which the rights of the re- 
spective companies were yet unsettled, until by the final decree in this 
causé it should be détermined to which company the lands, and the pro- 
eéeds representing the lands sold', ili fact belonged. Kotîce of the ap- 
plicàtibn for the temparary injunctioû- having been duly given to the de- 
lendarits, the same was heard, and- the court grantéd the tirder asked, sm- 
bràcing therein a provision appointing Edward Sawyer a ïëceîver to hold 
thë'sbcurities until Ihefurther order of this court. ;;. ^ 

By the présent appeal it is sought to reverse the order thus made, 
Fï^oiïi the record sùbiriitted to us, thè-foUowing'facts âlre «léarly «ppar- 
èïit; The'title'to thelahds fàllihg Xvithîh the thîrd Clase^'Mmed in the 
deéreè bf Décëmbér 24', 1886, is in disputé betweent the Nôrthérii Pacific 
and Sti'Éftul, Minneapolis & Manitoba Companies, aM <5litinbt be flnally 
séttlèa ' 'ùïiiîl âftèr a f uU heâriûg ttppni thé ' issuéè ' préâehtéd by' the- bill 
hèrèîîi' 'fiièd. The m6ney and seotiritieb in the h'àhdè kJf the défendant 
Sawj^et;^ére derived from sales' (if 'portions Of thesô- landsi'undër aii 
agréeinéiÀ betvfreen the èontesting railrôâd companies thai th€» same shôoild 
stand' for ànd' répresent the làtids by thé ëale of which the^' Were'realîîedi 
and tc^'bèipaîd bver td the compaSy ultitàately détoreedliôiîbe^h'e'owaet 
therèôf;' It is the purpose of thé pireserit' 'bill to obtâiii' éuch final d<9'' 
créé; ifîie former proceedings bétWéeiithé parties having failed to aceora-' 
pHsh 'thaï' Jmrpose^'- > ', - ■ ' ' ■' ■■ ■ ■ !'•'■■•'■ ^'i' ■ .-■.■■ : :■ ■,'.1 

■ 'Thë èircuit court held that, under thé circumstancés thus niadedear, 
the inttef-ésts bf âll woùîd be advaneèd by continuing the cohtrol of thé 
mpilèy-ànd seeùrities realiied from the lands wheréthe parties, by^théit 
bwn à^ément, had préviously plaoed the 'same, and to thàt end ^àntéd 
the iiijujiètiott restraining the défendant' Sa wyer from paying over the 
inoliéy''ôr -seeùrities until it was fiiaally'déterinined to whbm the samô 
bdotojged; and for the pui-pose of further protectihg thefùAd for thëconi-' 
mon Beneflt of the litigantS, the court inoluded in the* order the provis* 
iohiàptfeîhting Edward Sâwyer a receivér of theprdperty, with the r©* 
quiréoièiit that he give bbrid for the faithful performance ofhis dùfies. 

We -fail td sée that exception can be justly tàken to theactiomofithe 
circuit. oôuit'in ^ranting the order appeàled from. On thé contrary, twe 
are of thiè bfiîfiibn that, Upon'theïacts disolosed itl thereeord, it was the 
duty oPth^ cburt below tô grant thé injùnction asÊed- for. ' ■ 

Cpunsel for appellant haa discussed at length the Ultimate question 
necésâàéy' 'té bé decided' upon the fin'al hearing, 'to'wit, to which cotai- 
pany db tîïé rands belbng, which question încludes the construction tô 
bé pladedMipoh the séveral flcts bf congress under whfeh thé parties claim] 
ànd the éffect tb begiviéû to the action bf the land department, and othet 
likè 'àiattyrs. ' If'cannlot -be éjxpiectéd that ùpoù a-heariag bfian applica- 
tion foi ' a ténipbràry injunction éither ' th'è dircuit èbùrt, ot this court 
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upon appeal, will enter upon a fcll hearing of tbe questions upon which 
the ultimate rights of the opposing parties may be dépendent. If it ap- 
pears from the showing made that the title to the land or property is in 
dispute, and that the complaînant is in good faith seeking to settie such 
dispute, that is as far a& it is necessary for the court to inquire, so far 
as that particular point is involved, when asked to issue an injunction 
such a? th0 one issued in the présent proceeding; and therefore we do 
not enter upon a considération of the questions which were so fully pre- 
sented in argument of counsfel, but which more properly belong to the 
final hearing of the cause upt*n the merits* 

Finding no error in the order appealed from, the appeal ia diamissed 
at eost of £|.ppellant. 



ÇovBxmr d al. ». Pbksident, Etc.,(Pi: Insdkancb! Oo. of NoptH; 
' ;V,','''' America et ol.!'/ 

(Circuit Covn çf Appeals, Eighth Cir(niU. Fe^ 

1. OlBCOtt- OOUKT O» APpkAM-AjtmiablOT'IOlI. '"■ ■:•';'' 

: iQuabiiU. to foreclo6e»inQrt.gagei a decree Of salé was ï^ndered.in :tbe:oirc)iitr 
court |bef ore the création of the circtiit court ol fippeals. Af tpr tl^e création of that , 
coùni "a dëcreé wsB éntéréd on b oross-biU setting tip a méchanlc'B lieu ton the preni-' 
iseç. >Heid, that an appeal'to t^e cireuit court of appeals wouldUe from thé latt^ri 
decree, though nqt frora the former. ' , 

D. Same— AisfotJNT IN Coia'ïBôvBitsi. •< . ' 

When the circuit èciurt obtains jurtsdiotlon Of a suit to foreOIose a mortgàgis Is- ' 
Tolving worç than l^,Q0O by rea^on of diverse, o^tizenship, it has jurisdiction to de- 
terinine tbe'nriority of ail liens upon the promises set up by cross-bin, regârdléss' 
of theaimoum;sclalméd;:anâ, as tjie jnrisâlotidn of the circuit court of^appeala la 
not limited to any amount, it jsta-y. entertain, an appeal from a decree of the. ciçouit 
court Oh such a oross-bUl, ref lising tû recognizè a lien for less than $3,000. 

8. IfBCHAirtcs' Liens— WHBN'àTi'AOHES. 

Coinp< :St- Neb. o. 64, S, 8, pcov|âes that on ^ing t)ie proper account for à meoban-r ■ 
ic's lien the same shall operate as a ïien «for two years from tihe commencement of 
the labo)? or tiie f urnishing such' materiaia; " Éeld, thât'the word "oonôiené»- 
ment" .qualifies both "labor"; and ^f umisbing," and the iqaterial-man's lien dates 
from thetime of the flrst dellvery. 

-4. Sam*— AoçotWT and AftidaVit. 

As agatnst the owner of the bliilding, as well as a mortgagee thereof who reoélved ■ 
hia mortgage bef ore the end oj the four months allowed for filing the account, th« 
material-man's lien attaches frein thé date of the first delivery, although tie ac- 
count and affldaTit do noti.show such date, and only contain the date when thé 
money beçaifne due, which was after the last delivery of material. 

Appeal from the Circuit Cè'ttrt of the United States for the District of 
Nébraskà. Reversed. 

CarroUS. Mmtgomery, Euffehe MontgoTnery, and Mmlgomery, Charltqn <fc 
Bafl, for appellants. ,i 

John C. Wharton aiid T^tiKam j?aird, for appèlleès. ' 

Before Oaldwell, Circuit Judge, and Shibas and Thayér, Elistrict 
Judges.' ^ '■•'■■ ^ ' ,' ' ■ 

SHtftÀS, District Judge. Oh the 25,lh of Novembér, 18S9,. tie ap- 
jJelleéfiCfileda'bîll in equity in the circuit court for thé district 6? îïe- 
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braska, foT the purpose of forecloBing à'ïàortgage executed by Minnie L, 
and Premont N.' Jaynes upon certain realty sitiiated in the city of 
Omaha, Neb.,and given to seciïre the payment of the note described in 
the naottèage, the noteàtid mortgage being daled October 9, 1888. To 
thia billi'in addition to the mortgagors, there were niadé défendants a 
number pf parties holding liens upon the realty, including the firm of 
Cdurtaey & McBride. The lattef answered the bill, and also in due 
seasoû 'éled a cross-bill, in which it wàs averred that on the 12th day of 
Septetiiber, 1888, a contraet was entered into between said firm and 
Minnie L, Jaynes, who was the OWner of the realty subsequently raort- 
gaged, *hereby the firm agreed tofurnish certain brick to be used in the 
érection of a building upon the realty; that in pursuance of euch oon- 
tract the said finn, beginning on the 12th day of September, 1888, de- 
livered 284,000 brick between that date and the 21st of November fol- 
lowing, which were used in the construction of a building upon the 
premise^ .described in the mortgage;, that on the 19th day of March, 
188fâf;'thé said firm filéd in the office of thé register of deeds in and for 
Douglas county, Neb., a claim fOr a mechanic's lien in aceordance with 
the provisions of the st^tute of the state of Nebraska, tbe sum claimed 
as a lien beîng'$90i.2S;^thàt this èurn and înterest retnained due and 
unpaid; and that the lien thus created wi(s prior and superior to the lien 
of the mOrtgajge'. Aneweritag the cross4>ill, the mortgageês admitted ail 
the avermêRtstJierèof ex<?èi)t that in whîch priorily ofîièn^w^ claimed. 
Upon the heàrâng the circuit court found and adjudged that the mort- 
gage was a valid lien upon the realty, atid adjudged that there was due 
complainants thereon l^et sum of |17î&63.25; that there was due the 
firm of ÇpiJttHèy & McBridé the sum o,f $9;86.05, whjçh atoount was a 
valid lien ùpoQ the realty; but that the same datedfrom November 26, 
1888, and Vas théreforç sjijbject to thëiiën of the mortgage. The prem- 
ises were sold by a master, and the âraount realizedi was not sufïicient 
to pay (dt the liens, and (ùS a con|èqVience Courtneyà McBride hâve 
receiv^d i^othinjg uppn their claim. VV!hen the decreé establishing the 
order aridpriorilyof the several liens wàsentered, it was duly excepted 
to, and the said Cpurtney & McBride forthwith perfectëd their appeal 
to this cwrt, assigning as the principal error relied upon, the holding 
that the lieu of appeikttts dated only from November 26, 1888, and 
was fterëfore inferior to the lien of thé mortgage. In this court the ap- 
pellee filed a motion to dismiss the a^peàl for want ôf jùrîsdiction, which 
motion, byagreementQf:Coujisel,wa^ submitted w;ith the main case. 
In support of the iaiotion, it is suggèsted that, as the àrst argument 
and submjssipn of thçi cj^se was had, and the décrié of the court or- 
dering a salé oie the premisés was ehtered, on the i7tb day of June, 
1890, before the adoption of the act .creating this court, jurisdiction to 
entertain thç appeal does iiot exist. IfjthQ appejiï was Iror» that de- 
éree, thé position would be well tàken, but sùcÉt is not the fact. "The 
order or decree appealed from ia based upon the cross-bill filed by ap- 
pellantg, apd it was rendered, July 27,. 1891, at, which time the act 
ci-éattîhg thïs éourt Was i^ fuli fôïcè, aild,', tbe right to aji appeâl beyond, 



qijlïHStion. Eqtially îll-fbun^ied is titiç o'bjeçtîpn to tU^ jup^dictibn baseg 
opon the fact tbat the, amount, 4ue the appellants is 1^8 tkan $2,000, 
the contention being thati QO appeal or writ of enor will lie to thia 
court ïinless the mattër in dispute exceed8$2,000i" The argument is 
thàt, as the statute of AUgùAt iS^ 1888*, «qtiires tHàt slitia to be involvêd 
before the circuit court can take jurisdiction originally of a cause, 
it BauBt be held that the samè'iimîtktfon is applicable to the jurisdic^ 
tibn rifthis court. No Sttôh liiniktjipû îs fbuhd iû' ' the aot creatiijg 
this court, and defining the jiirisdiction thereof. ïtikày bë said, gfeii- 
etally, that it is the purposè of the act 6Ï March 8, 1091, creating thls 
court, to provide îh. ail civil éauséà an appeal to âa àppëllate court, 
thè ap^ellate jurisdîctfon bèîng divided l^tween the piuprenïé court and 
the bircuit 6burtï( of âpiJéai, àccording tô the hàtùté of thé questions 
involvêd- Therefore^ if it be true that the circuif '&ïlrt had' jtirisdib^ 
iiàti df th0 issues preséhi;èd bjr the <^6ëé-bill aind the ansvrer théreto, 
thié cîbùtt iiitts jpriçdîclibi tb revieW tte ' dècreé 'Mtliàg: stich isèWèîsJ 
THèri^ is'aiid can bé Ttio qùèsttôto iàîsérf âS to li^lÇf'jurisdictidn (^ the bit^ 
Mt içotà oyer the '6Ï11 mèd ifeo foreclctee thé'ijïfôttga^è^^ iior^ 

pMnàiiit tompany,' thiit coràtiàny bèih| é. corpotatiôi'ci'èated Bnàer thé 
lawè df thé B^té of Pétiiis|*lvatiia;thedeféhdantfftiàthè biilbéingcitizéàs 
6f îïïebfâBki, the atûôûnt elàftaed beiûg ïàirgèïy iû -^ée^s of $2,000, top[ 
thé •ptoj^iiiji' includéd in, ifcé mort^âge beipg sîtùlÉéd in NèHraÈka, and 
thereftnrè "snthin the distttct ^hereiù the suit waâ' b*^tfu^ht. Sàviàg Mil 
ÎBUtid cbib^léte jnrisdictidd bf 't£:e paHiés to fbè Bult' {fud bf Ùie propeiH^ 
îùvblved thèirein, the court Jiad thé right tb tiéar à^d détermine' aU quîés^ 
tlbns beb^sàry to be settiéd in brder tb entet a prb^yr'décreè'bf foréudàj- 
are, tb Béibnre an advaifitàé^bnB sale of the propén^, ând to distribotç 
thç |>rbbééâs of the salé; ; It had thé rfght tb entërtàiii ail cross-bitts 
fll'éd loly' aitiy onè 6r moifé bf tie défendants f or the pttrpose of éstâbi- 
Mahlti^àmy liens held'bythèm iipbnthèin6rtgagédt>i^pérty,thè j'titi# 
aictiôii dver the same ndt béing âe]îietiâ.éilt upob' the citizenship 'df 
tbe adverse parties thereto, hor upoûHié âtaoûnt îfi dispute thérèihi 
but being 'sustainedby the jurisdictidnbvêr thé original proceedings 
for the foreclbsure of thè imbïtgage. The motion 'to dismiss thé a|*- 
peal is tberefore overruléd, and ivé pass to the considération of the 
question ofthe iM*iorityof themortgage oveuthe lien of the appellants. 
This mil require, in the first instancejan ezamination of the séC' 
tions of the Febraska statute creating liens in favor of parties fur- 
oishing Qiaterials to beqsed in the érection of buildings. Sections 
1, 3, a 54, Comp. St Neb. P: 1231 read as foUows: :. 

"Section 1. Any personwho Bball perforra any labor fort or f ùridah ahy 
material or machinery or flxtitres for, thaï érection, reparution, or removal Df 
any hou^ej. milt, nianu|actQry,,pr. buildiiig, or appurtçn^nce, by virtue of a 
contract, express or implied, witÛ the owiier ttièreof 'or his agents, sball Jbave 
a lien to sëciire the pàyment of tbé satfif'e upbn sùch hoUàe, làiU,. mànufàctory, 
building,' ôrappurtenance, aUd tlié I6t bï lânfd upon Wliicbf the saine shàll 
■tand.'* ',■■•■■ ■ ■ :■!■..;.';/::■ :■.■■; ^. :■■:■: o-i'V'if- 

<< '^See. 9. ! Any penon : eritiËked ito à lien «liidier this cbaptet: shall nlake aii a(> 
«pu^pt i^jjKçitiDgof tbe ite<QS::of4!>^ 
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or eltber of them, BB the case may be, and after making. oath thereto shall» 
Withiii fbùr montbs of the time of pqrfonriîng aucb labor or sklll, or furnish- 
ing siieb material or machiner^, filetbe Aàme in the oflace of tbe register of 
deedsi i* * * wbich account, so made and âledi sball be recorded, * * • 
and qb^ from the commencement of SQOb labor or the furnisbing such ma- 
teriajs fw two jears af ter tbe flling of such lien operate as a lien. * * *** 

The ^vjdi^çe in the cage shows that the materîals furnished by appel- 
lants wiere deliyefed bet^een the dates of September 11 and November 
21, 1^8§, ^nd tljat the claiba ifor thei lien was filed in the register's office 
ÔQ thb i9th daj,of March, 1889, and the claim of the appellee is that, 
in tbe çjise of mâterials furnjshed, t^è lien does not attach until the com- 
plçte^ pelivery bf the nia.terials, and therefore in this case the lien of ap- 
peliiants iid noi'attach ûntil Novembçr 20, 1888, the day, when the last 

ap^^wV:bri(^.wMmWe::,.:. ,;.;" ,;,r^ ■; ; ...^V 

We ido hoi so coDstrup |i^esta,tiitç,.i "Thé provision of section 3 is that 
i%^Meo}x^i w^enidijly iBl|?4,"f haU,.frojU|t6ej coinmençenjent pf such labor 
ojr,tlî<a furnisbing suçh Wftteriala for i^yigàrs aftçr tbe èling of such lien 
o^];ate PS a i^iein," étç. ,'ïnç.%r<l "çoinroençement'^^ both phrases 

u^d,,^àé8cribb thé cpnstjtuerits of ttielîen, tq-wit, ''siich Zabor" ^nd 
"tbe|!umi§hii:^ Buçii igatéjrîals.'' Itis; n.ot que^tipned that in the case 
o^j?^l^^i;j forl^bor dône flÇ)|çh lien datfâ fpm the compiéhcènient of thç 
«ïoipg Miçrçof, and yee'^^^Dot believe that ît was the intent to change the 
vnlèïijtîBe case bf tbe fi^p^hjng mateirials,, Tbe^tjitute was passed for 
ihe exprèps .pviri)ose of,prp|ecting partieSj who sliould perForm labojr or 
furni^^.ïnaterjals for tlibj eiecti^ and ît would largely de- 

ïi^ jtlie'b^neficéht pnr^^^^ of the statute if the construction urged on be- 
iisiif pïjpîpellee phould ,1J^ given to the section aboye<jMoted. If the lien 
for ïnàj^rjais dbés not atiaçli untiHiaentire contrkct of delivery is com- 
jdeiéd.itlien it iujalvîîays.witbin tbe pbwer of the bwner pf the building 
to defe^t the attaching of tbe lien by a sale of tb^ property just before 
tiae4e%ery is qompleted , pr tp render it valueless by gjying mortgagea 
or other iiens thej?eoa aftw.tbe value of the realty bas been largely in- 
creasediby the use of mâterials furnished, but befote the material-man, 
by a oonarplete delivery, bas beconje entiUed to a lien. The furnishing^ 
materiailS) and« a contract for use in the érection of a building is a con- 
tinuitigapt, beginning with the first delivery, and ending with tbe last, 
of thepainticular articles; oontracted to be furnished; but the actof fur- 
nisbing eacteûdafrom tbe first dayto tbe last, inclUBive, and therefore, 
nnder section' 8 «f the Nebraska statute, tbe party furhishing the mâte- 
rials, to become entitlèd to â lien, niiîËtj within four months of the tim& 
of furrâshingsaid mâterials, — that i8,iwithin fourmonths after the com- 
pletion of the act of furnisbing the ma:terials, — file the necessary account 
in writîrigi Mdetoatbj àhd, when thiè',Î8 donc, theii the lien dates from 
thé conaïp^àjéèimesnt of the act of furnisbing thé mâterials contracted to be 
djeliver^a,. 1 yp, understand this to bj» the construçyon placed upon tbe 
statute by the suprême court of Nebraska in Ànsley v. Pasahro, 22 Neb< 
662, 35 Ni. (Wi Rep, 886, ând the décision of that court upon the ques- 
tioh is, of courSej concluëiVe upon thiâ 'ééûrt, even though we might bft. 
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inclined to a différent view of the statate, which, hbwever, as already 
Btated, we do not hold, and our conclusion is that the lien for materials 
furnished under the provisions of the statuts of Nebraska dates from the 
time when the delivery thereof was commenced. 

A more doubtful question arises uponthe form of theaccount filed by 
appellants in the register's office, it^ being claimed by the appellee that 
upon its face it claims a lien only from November 26, 1888, and that 
the appellants cannot be permitted to assert that the lien attached at an 
earlier day ; and it was upon this view, as we understand it, that the 
circuit court based the conclusion that the lien of appellants was inferior 
to that of the appellee. The affidavit filed in the register's office states 
the facts in regard to the furnishing the brick to be used in the érection 
of the building, and then continues as follows: 

"A stàtement is hereto attached marked 'Exhibit B,' and made a part 
hereof, sliowing the number of brick furnished under said contract, and the 
payments thereon, and the atuoant due said Courtney & McBride from the 
said M. L. Jaynes, which amount, after allowing ail payroents and just creid- 
its thereon, isthefuUsum of $901.25. The said Courtney & McBride désire tô 
sècure, and hereby daim, a lien upon the above-described teal estate, buildings, 
and the appurtenances thereto belonging, for the said sum of $901.25, with 
iuterest thereon at the rate of 7 per cent, pee aunum from the 26tii dayiof 
November, 1888, pursuant to the statutes of the State of Nebraska in such 
«ases made and provided. " 

The stàtement attached to the affidavit is as follows: 

"Omaha, Neb., Nov. 26, 1888. 
"Mrs. M. L. Jaynes, Omaha, Neb., to Courtney & McBride, Dr., Brick 
Manufacturer; Yard, 16th Street, Northof Fair Grounda. 
iÎ9V.26th, 285,000. $7.00, - , . - - - - $1,995 00 

Bycash, ... . . . . ^5D 00 



$1,145' ÔO 
Jixtra hauling, per T. J. Quick, - - . - -, 6 25 



$1,151 25 
Bycash, $250, ....... 350.00 



$90125 
"Courtney & McBbide." 

The stàtement filed for the purpose of establishing a lien doea not state 
from what date the lien is claimed, and the account attached does not 
fitate when the delivery of the brick was begun. There is, however, no 
dispute as to the fact that the first delivery under the contract was on 
September 12th. This is admitted in the pleadings. So far as the 
owner of the property is concerned, it cannot be claimed that she was 
misled in this matter, or that she would not know when the lien would 
attach. She knew the date of the contract and the day when the ap- 
pellants commenced to deliver the brick contracted for, and, as the stat- 
ute gives a lien from that date, she could not be in doubt as to the pur- 
pose of appellants in making claim for a lien for the balance due theai, 
^'pursuant to the statutes of the state of Nebraska in such cases made 
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and provided." We,thînk, iherefore,: the statement wàs sufficîent, as 
betvreen tbe appellants and the oW^ner of the propertyj.ta croate à lien 
from the date of the firfit delivery of brick under the oontract. The fact 
that the bill attached to;the affidavit, as above quoted, bears date No 
vember 26tb, cannotbe beld to be a statement that the lien is claimed 
from thât date. That dafe is given ih the bill as a statement of the time 
wheri the payment becaœe due, and could not bave mislèd the property 
ownerin any way. 

Does thé case stand in any différent position as between the mortgagee 
and thé lienholders? The record shows that the mbrtgage was executed 
Octôber9, 1888, and waisassigned to theappelleeMarch 13, 1889; there^ 
fore it cannotbe claimed that either thè original morigagee or the ap- 
pellee was in any way misled by the form of the statement filed for the 
purposeof securing a lien, because it was not so filed until after the ex- 
écution and assignment of the mortgage. Knowing the fact that the 
mortgagôr Hyas erecting a building upon the promises, the mortgagee and 
appeUee •ifjei'e bouiid to ta.ke notice that the parties fumishing the mate- 
rialg for thè érection of the building were entitled, uiider the laws of Ne- 
braska, to establish a lien for the sums due them, by taking the steps 
provided in the statute within four months after the fumishing the ma- 
terîal waé «olnplèted, and they therefûre took the mortgage with notice 
of the rights of the appellants. Thus it is said by the suprême court 
of Nebraska in DoditOe v.Plem, 16 Neb. 156, 20 N. W. Rep. 116: 

"A partypurçhasing a building within four months from the time of its 
completi^n,pr after repairs; h^ve been made upun it, takes it snbject to any 
legitimate claim against iiifoT; erecting or fepairiug the same. The law is 
notice to every one that siich lien may be flïed, and it behooves the party pur- 
cbasing the premises to sée that ail such claims are satistied or secured, and 
no person can be a bona fidë purchaaer, as against such liens, by simply tak- 
ing a deed from tbe owner of the fee." 

. If, therefore, the appellants bave established a lien upon the premises, 
which, as between them and the owner of the property, dates from Sep- 
tember 12, 1888, and if the mortgage was executed and assigued at a 
time when the làw charged the parties taking thè same with notice of 
the right of appellants to claim a lien from that date, it foUows that the 
rights of'tbe lienholders aire superior, and not inferior, to the lien of the 
mortgage. 

The déctëé'âppéàled froniiis therefore reversed, and the cause is re- 
manded to the circuit coiirl, with instructions to enter a decree award- 
ing priority to the lien hëlti hy the appellants ovër that Created by the 
mortgage, àrid diiféCting payment of theamount due the appellants from 
the proceedâ of the sale before payment to the mortgagee, and also award- 
ing costs td 'appellants, including thè costs of this appeal. 
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St. Paui., S. & T. F. Ry. Co. «. Saqb. 
(Circuit Cowrtfff Appeals, IHghlh CireiM. Pebniitfy 1, 1893.) 

1. Fbdbbal ConiiT8— Statb Statdtbs ov Limitatiou— Eailboad Grant Laitds. 

In a suit in equitj- betweeb two Minnesota corporations, to détermine oonfliottng 
claims to land under grants f rom congress, the fédéral court will recognize and ap- 
ply the State statute of limitations. 

a Limitation oit Actions— Lboai. Fracd. 

Gen. St. Minn. o. 66, g 6, subd. 6, provlding a six-years limitation In actions for 

, , relief pn,the eround of . fraod, and that the cause of action «hâU not be deemed to 
accrue lintil the discovèry of the fraud, applies to an action based upon the légal f raud 
iQTOlved In the refusai of a' person who haa become invested'wîth the légal title to 
lands lO convey the same to the real owner, or to account to, him for the proceed» 
thereof in case the lands hâve been sold. 

& BaME— ÎJlSOOVBBT OF PbAUD. 

, Iq such case the bar of tfa? statute cannot be avoidedbn the ground of delay in 
disoovering the fraud by a land-grant railroaâ company with respect to lands ly- 
ing within its place limita vi^hich bave been sèleoted as indemnity lands by anûther. 
land-grant company, and hâve been certifled to the state as such, and by it oon. 
veyed to the company ; since ail thèse proceedings were neceesarily matters of pub- 
lic record, which it was inexcusable neglect not to discover. 
i, Laobbb. 

Independently of the statute of limitations livras lâches for the complainant coni- 

Ïiany to delay the assertion of its title for 14 years after tbe conveyance of the 
ands to the défendant company, during which period the lands vrere sold by dé- 
fendant to settlers, whose title is necessarily olouded by the présent proceedings. 
6. Samb. 

Tbe f act that under the biU, instead of a recovery of the lands, a money judgment 
could be had for the proceeds of their sale, does not afFect the question of lâches, 
it appearing that such proceeds bavç been used in paying defendant's debts, and 
that a judgment for the amount therebf would greatly depreclate the value of de- 
fendant's bonds and stock-shares, many of which bave doubtless passed into the 
hands of innocent bolders. 
4A Fed. Bep. 817, and 33 Fed. Rep. 831, reversed. 

Appeal from Circuit Court of the United States for the District of 
Minnesota. 

Bill originally brought by the Hnstings & Dakota Railway Company 
against the Stillwater & Taylor's Falls Railway Company to recover cer- 
tain lands, or to hâve an accounting for the money realized therefrom. 
Russell Sage, having purchased ail the title and interest of complainant 
since the commencement of the suit, was suhstituted as plaintiff. De- 
cree for complainant, (32 Fed. Rep. 821,) which was affirmed on rehear- 
ing, (44. Fed. Rep. 817.) Défendant appeals. Reversed. 

Thomas Wihcm and IÀ<yyd W. Bowers, for appellant. 

John M. Giiman, Frank B. Kdlogg, Owen Morris, and Brittm & Oray, 
for appellee. 

Before Caldwell, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Shieas, District Judge. By an act of congress, approved March 3, 
1857, there was granted to the then territory of Minnesota, for the pur- 
pose of aiding in the construction of a line of railway from Stillwater, 
by way of St. Paul and St. Anthony, to a point between the foot of 
Big Stone lake and the mouth of Sioux Wood river, with a branch by 
way of St. Cloud and Crow Wing to the Red River of the Notth, every 
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alternate section of land designated by odd numbers for six sections on 
each side of aaid named lines of railro^d; it being further provided that 
if it should appear, when said lines of railway were definitely fixed, 
that the United States had sold any of tiie granted sections or parts 
thereof, or that the right of pre-emption had attached thereto, then sé- 
lections of indemnity lands mîght be made by agents of the térritory, 
snibjéct to the approval of the secretary of the interior, from the odd- 
numbered sections lying nearest to the six-mile lirait, and within a limit 
of . 15 TOJles irom the Une of said railways. By the act of March 3, 
1865f the place limits as defined in the act of 1857 were extehded to 10 
sections per mile, and the indemnity limits to 20 miles on each side of 
the raiiroads named in the act. 

The térritory of Minnesota, by an act of its législature, approved May 
22, 1857, aecepted the grant for the purposes named, and authorized 
the Minriesota & Pacific Railroad Company to construct the designated 
lines of railway, and by varions transfers and other proceedings, not 
necèsSary to be detailed, the St. Paul, Stillwa ter & Taylor's Falls Eail- 
way Company bas become the beneficiary under said grant, and entitled 
to ail the lands and the proceeds thereof passing by the terms thereof, 
by feftson of the construction of the named line of railway, by way of 
St. Paul and St. Anthony, to a point between the foot of Big Stone lake 
and the mouth of Sioux .Wood river. By an act of congress, approved 
July 4i 1866, a further grant of land was made to the state of Minne- 
sota, to a,id in the construction of a line of railway frôm the town of 
Hastings, through the counties of Dakote, Scott, Carver, and McLeod, 
to a point on the western boundary of the state to be designated by the 
législature; the grant covering the odd-numbered sections for 10 miles 
on each ?ide of the named ■ line of railway, with the right to sélect in- 
demnity lands within a limit of 20 miles. The state of Minnesota ai> 
cepted this.grant.by an ac^of the state législature, approved March 4, 
1867,, a^d, îa,uthorized the BÇastings & Dakota Eailway Company to con- 
struct the designated Une of railway, and tp thereby become the bene- 
ficiary of,the;congressional.grant contained in the act of 1866, and that 
Company; bas,/ by. the construction of theroad, become entitled to the 
benefit pf theVgyant in question. On the 19th of December, 1871, the 
secretary of the interior certified to the stftteof Minnesota, and the state, 
on the 19th of February, 1872, conveyedto the St. Paul, Stillwater & 
Taylor's Falls .iBajlway Company, some 20,807 acres of land as part of 
the indemnity lands belonging to that company, ail of which lands are 
^ituated without the prim^ry or place limits of the grants under which 
that Company claims title, but within the indemnity limits thereof as 
enlarged by the amendatory act of March 3, 1865; or, in other words, 
thesame are more than 15 but less than 20 miles from the line of rail- 
way construçted and operated by that company, and they are within 10 
miles of thejine of railway construçted and operated by the Hastings & 
Dakota Company. 

On the 26th day Of January. 1886, there was filed in the United 
States circuit court for the district of Minnesota by the Hastings & Da- 
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kota Bail w^y Company a bill iu equity, in which it was aveiTed that 
thé cômplàinant was the real owner of the 20,807 acres of land above 
named; that the saine had been wrongfuUy certified and conveyed to 
the St. Paul, Stillwater & Taylor's Falls Raiïway Company; that by the 
termS;Of the act of congress of July 4, 1866, and the location of the Une 
of railway, and the filing of the map showing such location, the équi- 
table right; and title to said lands had passed to the complainant Com- 
pany before said lands had been selected and certified as indemnity 
lands for tlie benefit of the St. Paul, Stillwater & Taylor's Falls Company, 
which wâs made the défendant to the bill, and a decree was prayed to 
the effect that the défendant be decreed to hold ail said lands, and the 
légal title thereof, in trust for complainant, and to convey the^ame, oi? 
that the title thereto be passed to complainant, as provided by the stat- 
utes of thé State of Minnesota, and for other and further relief. On the 
9th day of June, 1887, an amendment was filed to the bill, in which 
it wa? àverred that the défendant company had sold, mortgaged, and 
otherwise disposed of certain portions of the lands in question, and it 
was therefote prayed that, in addition to the relief originally asked, the 
défendant be required to account for ail lands sold, mortgaged, or dis- 
posed of, and to pay the prpceeds thereof to complainant. The défend- 
ant Company answerpd thé biU upon the merits, and the cause was duly 
submitted, upon the pleadings and proofs, and thereupon a decree was 
entered, adjudging that the complainant company had the équitable 
title to the jànds described in the bill; that the défendant company ba 
perpetually'enjoined from assérting any çlaim or title thereto, and be 
iequired tp convey such portiop thereof as tad not been previously sold 
or disposed 6f tp the complainant within 30 days after the confirmatioa 
of thé màéter 's/ report, and the case was ordered tp be referred te a 
magter, fér |iim tP ascertain and report the number of acres of the lands 
iljat had bqen sold or disposed of by the défendant company, with thp 
àmpunts reali^ed by such sales, together with, a statement of the en- 
penses and jpptlay made or ihcurred by the défendant in référence to or 
on account of said lands. It appeariùg by a stipulation signed on be- 
hâîf of eàch paWy, and filed on the l7th day of Mareh, lS9l, that thç 
Hastings ^, Dakota Railway Company had, since the commencement of 
the suit, sold ancl assigned ail ita title and interest in the lands in con- 
troversy to Russell Sage, it was ordered by the court that be be sub4 
stituted as complainant in the cause. 

The repart pf the master having been filed, thereupon the défendant 
company moved for and obtained an order for a rehearing of the cause 
û'pon its merits, and also pbtained leave to amend the answer in the 
cause, by pleading, as an additional défense, the statute of limitations 
enacted by the législature of the state of Jifinnesota, averring as the basis 
thereof that the lands in dispute had been certified by the secretary of 
the interior tP the state for the benefit of defendani;, and had been by 
thé state deeded to défendant, and the deeds entered upon the public 
records, mpre t'han.six years before the bringing of this suit. Upon the 
reliearing the court held, adyersely to the plea of the statute of limita- 
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tibhs, an3;in fàvor of 'lih'éiCOipîîIâîtiânlupon the bthér îsâbës} ahd, it 
appèàriiik frbin the repbti;'iiftHe'&àsi&'HhA't alï'ifaôlan^^^ in the 

the ambtfiït r'eàlizëd fc^rêfrbm, inc^^ intére^t, and deductihg the 

éxperisès'ànd the outlây iticurred by défendant in connébtion with said 
lande, 'W'as' the SÙiii of |2U,63'6.â5,;a,decïêe ôrdering the payment thereoîf 
by thé défendant côtn^^ûy wàs duly enterèd. To reyerse this decfee 
Ine déffeiidanît pbmpany {ietfectéd an kppeal tô thiâ co'ù'rt^ and counsel 
fôrthé respective parties nàyevery fulîy'kiid ably dîâCi^s^éd tHë questions 
Of ^'Bï' and faCts iûvolvéd !îH; thé cotitroveï-sl:^. 

' Wë proposé to first boiisidçf the qiiestidiis ârising upûïi thè, plea of the 
istatè ètatùte oï limitations, the ovèr'Aiîïng bf wfiich îs âssignéd as error. 
Onlbéhâlfof thè compïàiïiarit ît is argiied that tvhèn'courts of the United 
Statles, sitting in equity^ are cklled upon to deter'niirife ànâ enfoi-Qe rights 
arîsihg'under acts of corigtess, the pt'oyisibris of asiate staiùte of limita^- 
tiOÊs cannot be made applidablé thereto. Where righte to property are 
created by àct& of conèress, and the procédure for enforcing or protèct- 
îng the sanié is likewisè creàtèd by cbnèreâsional action', and thé^juris- 
diction is cbnferred ëxcïuÉyely upon.the fédéral coûït^, as in mat- 
ters pertaining to pateûtô, àrid the ,like,^hèri itmay Well be claioied that 
^tate sfatutes of limitation do not apply thereto; butin cases wherein the 
jurisdiction over the s\ib|éët-matter of controversy îé concurrent in the 
etate and fédéral courts, why should tibt force be given to the state stat- 
ute in both courts? In Èngland the statute was bngînally applicable 
only to actions at Jaw, biit Courts' of equity, in ail' cases of concuri-ènt 
jurisdiction, gave full effect to the provisions of the statute, acting, as it 
■wafe sàid, by way of analogy; but by tlie act of 3 and 4 Wm. IV. suits 
in equity were brought within the express provisions ôf the statute. In 
Mîrinesota the statute in ternis is applicable to proceedings at law and in 
equity, and is therefore bînding upon the state courts, without regard to 
the nature of the jurisdiôtioh that is being exercîsèd in the given case, 
or, 88 is said by the suprême court in Godden v. Kîinmell, 99 U. S. 201: 

"Stiitutes of limitation form part of the législation of every goveram^nt, 
and are everywhere regarded as conducive, and aven necessàry, to the peace 
and repose of Society. When thëyare addressed to courts of equity as well 
as cotiïts of law, as tliey seèm to be in controversies of concurrent jurisdic- 
tion» they are equally obiigatory in botb forums as a means of promoting uni- 
formity of décision." 

The gênerai question under considération is quite fully discussed by 
Mr. Justice Haklan in dèllvering the opinion of the court in Kirby v. 
RaUroad Co., 120 U. S. 130, 7 Sup. Ct. Rep. 430, in which it is held 
that tne jurisdiction in equity conferred upon the courts of the United 
States bannot be impaired or impèded in exécution, by state statutes of 
limitation, and particùlarly in cases solely of équitable cognizance; that 
in cases of concurrent légal and équitable jurisdiction, subject to the rule 
Of carefuUy preserving the équitable jurisdiction çf the fédéral courts 
tinimpaired, the court of equity is bound to enforce the state statute of 
limitations, and in caseS of équitable cognizance solely the court wiU, by 
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way of analogy, ftpplythe: provisions of, the state àtatùte applicable to 
the subject^matier of the coUtroveray, and thus give éfifect ta the salutary 
prinçipl^underlying thèse statutes of repose. In applying thèse prin- 
ciples to the facts ctf the pàrticular case then under considération, the 
court held that it would not, the case being in equity, apply a provision 
of a state statute that wouM bar relief in equity against an actual secret 
fraud in a given number of years from the perpétration of the act of 
fraud, but would apply thei limitation in accordance with the équitable 
prinçiple recognized in the fédéral courts; ;that the bar caused by the 
lapse of tittie should not begin tO rnû until the discovery of the fraud by 
the one aggrieved thereby, or the equival«nt of suoh discovery. It ap- 
pearing, however, that Bearly seveni years had elapsed after the discov»- 
ery of the fraud, thç court held thait the litoitation of six years provided 
in the statutes of New Yorkj îrom which state the cause came to the su- 
prême court, was ^baftottie proceeding* ' j 

In Wood Vil Çarpjsnféri lÔl Ù. S. 135,' #ill be found a very instruct- 
ive discussiqniofwliatiâr^quired in theway of pleading aûd proof, when 
it is soTjgbt tp Rvoid' the bar of the statute on the ground of lack of knowl* 
«dgc of the aileged îfraud . ; It is therein said : ; 

"Stdtutes di liniitàtibn arb vital to the welfare of society, and are favored 
in the law. ' CThey are found aad approved in ail Systems of enlightened juris- 
prudence. ; They promote repose by givihg security and stabiiityto human 
affairs. An ipapprtant^pubiic pplicy lies at their foundatioD. They stimu- 
late to activity, ai^d pufijah négligence. While time is constantly destroying 
the évidence of rightà^ thèysupply its place by a presunaption which renders 
proof unnecessary. Mère delayextending té thé iimit prescribed is itself a 
coticlusive bar. The bane and the antidote go together." 

The court thw prpceeds to show that the prinçiple that the bar of the 
statute, in cuses of fraud, is not usually held to begin to run until the 
discovery pf the; fraud, is a,rule:origiDally;establi8hed by courts of eq- 
uity,, and thçnce impprted into the statutes; that a party who seeks to 
avoid the pleia of the statUit% is bound by stringent rules of pleading and 
évidence; that tb^remusthe distinct averments as to the time when the 
fraud, misrepresentation, or concealrnent was discovered, and the nature 
thereof, so that; the court may see whether, by ordinary diligence, an 
eaxlier discovery mjght not bave been made; that a gênerai allégation of 
ignorance at ope time, and of knowledge at another, are of no effect; that 
a party seeking to ayoid the bar of the statute on account of fraud must 
aver and show that be used due diligence to detect it, and, if he had the 
i^eans of knowledge or discovery in bis pQwer, he will be deemed to know 
ail that, with ordinary^c^re, he might hâve obtained knowledge of; that 
the fraud which wiU arrest the runningof the statute must be one that 
is secret and coDce^aled, and not one that is open and known. 

J^ Bickn^iv.. Qm^, 11^ \J. S. 149,6 Sup. Ct.Rep. 399, it ap- 
pes^d that an action, for the breacb of the covenants of warranty in a 
aopypyance,pf landBrin;Iowa was brought in the United States circuit 
couitJc(r t^;jÀ8tw^ 4.isMçt pf iif«w being, claimed that the su- 
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^erîdriitlie wasînttieiôtate of lôwa under a congreseÎMiàl grant to that 
Kltato, ! =It àppeared iathe cause ,that in Mayj 1869^ a' pa,tènt in due 
iorm had been issued, conveying the land to Bioknélli which patent was 
■forwaarded to the local .land-dffice at Fort Dpdge, lowa, for delivèry to 
Bicknell, In June, 1878, the cbamiissioner of the"genë»ràl land-6ffice 
ordered; the patent to be returned to his office, arid on ita réception he 
tore aff the signature of the président, and erased the- record of the pât- 
fént in the gênerai landroffice. It wâs pleaded in tlifâ case that Bicknell 
■and his grantees had been in the actual possession of the premises since 
Ma^ 23j 1862,^ and had made vaiiiable improvements on theland. The 
«upréme.court held that, without dpciding whether the patent conVeyed 
a.vaM title or not, Bieknell and bisf grantees ■Weré in possession undet 
daim apd color of titie^ and that the provisions of the lowa statute, 
makihg 10 years' possession a bar, waôiapplicable to the case, regardless 
of whether the suit was at law or in equity, citing, in support of thé 
rulingj ithe cases of Leffiàgwéli v. Warrml 2 Black, 699 j OroxaM v. Sher- 
rerd,' 5 'Wall. 289; DiScerson y. €diitove, 100 U. S^ 583. Thèse citations 
are stiffieient to showiras'is said in Leffingwéll v. Warrm, swpra, "that 
the courts of the United States, in the absence of législation upon the 
subject^by cong^ess, recpgpize thejsitatïites of liiïiti.tatipn of the seyeral 
statesjjind givo; them the same construction and effect which are given 
by theJ6Gal tHbuûals." . There is nothing in thè subject-matter of the 
conttov.ersy now before the court that tâkeâ thè case out of the gehetal 
rulèsih'^^ çnunciatéd by the suprême court. , lli^ làrid described iri tttô 
bili îM ^wùated in thé, J^te of Minnesota. Thé, original parties to'.tbe 
iitïgation are both corporations create^ under the la ws of that state- f bç 
question in dispute between them is, which party is the owner of the 
land; and, While the settlement of that question invôlveë," àmohg other 
matters, the construction of the severàlaets of congres*' màking grants to 
the State of Minnesota to aid in the cOnstriidtion of certain lines of rail^ 
wayy that fact does not niake the litigaliôn solely ànd èxelùsively of féd^ 
eral :jurisdiction. This proceeding tb settle the righ'ts of the respèétive 
parties to thèse lands côuld bave been brought in thé proper court ôf thé 
State of Minnesota, and its jurisdiction to hear and détermine allques- 
tions arising in the case'Would have beéù beyond dispute. If the suiî; 
had been thiis brought iwJthe state côutt; can it be doubted that ît would 
have been the duty of that court to give full force to the state statute of 
limitations, had the same been pleaded in the case? If any of the prc 
visions of the statute — ^a statute wisel]^ enacted to giVe stability to titles, 
thereby promoting confidence, and' encouraging the improvement of the 
lands of the state, and intended to prevent the,evil of parties waiting 
uniil by lapse of time Valuable évidence may be rendered difficult of 
procurement or whoUy unattainable, and then preferring doubtful and 
spéculative claims — would havebarred the suit if brought in tÈe state 
court, why should not thô same bar bé effectuai when the pirôceeding is 
in the fédéral court? Up6n both principle and authority we are bf the 
opinion that the case is one in which the fédéral courte sittingin equity, 
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should give the same force anrl efBcacy to the provisions of the state stat- 
ute that would be given thereto if the cause was pending before a court 
of the state of Minnesota. 

In the state statute are to be found two clauses which it is claimed 
hâve relation to a suit of this character, being subdivisions 6 and 7 of 
section 6, c. 66, tit. 2, of the General Statutes of Minnesota, the limit 
of time applicable to each being six years. Thèse clauses read as fol- 
lows: 

"Sixth. An action for relief on the ground of fraud; the cause of action in 
such case is net to be deemed to hâve accrued uutil the discovery by the ag- 
grieved party of tbe faets constituting the fraud. 

"Seventh. Actions to enforce a trust or toootnpel an accounting where the 
trustée bas neglected to discharge his trust, or has repudiated the trust rela- 
tion, or has fully performed the same." 

In the absence of an authoritative construction of thèse clauses of the 
statute by the suprême court of Minnesota, we should be of the opinion 
that the proceeding now before the court cornes withiû the sixth subdf- 
vision above cited. That subdivision covers actions for relief on the 
ground of fraud; and, as the statute is undeniably intended to include 
proceediHgs at law and in equity, it naay welL be argued that the clause 
includes not only such actual frauds as may form the basis for actions at 
law, but also ail such transactions as a court of equity will adjudge to be 
frauds, actual or constructive; thus including cases wberein a party, 
having become vested with the title of property rightMly belonging to 
another, refuses to convey the same to the real owner, or to account to 
him for the value thereof, in case the same has been sold and the œoney 
appropriated by the one not entitled thereto, which withholding of the 
property or its proceeds would be deemed to be a fraud upon the righfs 
of the real owner. The seventh subdivision, covering actions to enforce 
a trust or to compel an accounting where a trustée has neglected his 
duty or has repudiated the trust relation, would seem to be limited to 
trusts express, implied, or resulting, growing out of the agreements of 
parties, or out of the duties and obligations pertaining to some relation 
of trust assumed by the one oharged as a trustée, and does not include' 
purely constructive trusts of the character of that charged against the de- 
fendant in this proceeding. This is cléai-ly indicated by the terms used 
to describe the derelictions of the trustée, which may form the basis of 
the action, intended to be included within this subdivision, to-wit, 
"where the trustée has neglected to discharge his trust, or has repudiated 
the trust relgition, or has fully performed the same." This phraseology 
isentirely aptwhen applied to cases wherein an actual trusteeship ex- 
ists, and the trustée neglects the duty assumed by him, or, after assum- 
ing the position, then répudiâtes the trust relation, or closes up the trust, 
but fails to properly account for his stewardship, but it is only by a 
strained construction of the terms that they can be made applicable to 
constructive trusts that are imposed by the law, contrary to the will of 
the one held to account. It is, however, claimed by the défendant that 
the suprême court of Minnesota, in the case of Burh v; Association, 40 
v.49F.no,5— 21 
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Minn. 506, 42 N» W. Rep. 479, has expressly ruled that a case similar 
to that now before the court, wlierem it was sought to havo the défend- 
ant adjudged a trustée of the légal title for the benefit of the plaintiff, 
was governed by the seventh subdivision above cited, and it is not to be 
denied that the opinion does so state. The case is very briefly reported, 
and in view of the language used in other décisions by the same court, 
including that in the case of Lewis y. Wélch, decided in April last, and 
reported in 48 N. W. Rep. 608, it is not entirely clear that the su- 
prême court of Minnesqta, whose construction of the statute is, of course, 
binding upon us, intends to be understood as ruling that cases like the 
présent do not come under the sixth, but only under the seventh, subdi- 
vision of section 6 of the statute. If it be held that the seventh subdi- 
vision is the clause applicable to the proceeding, then it foUows that the 
bar of the statute is made out, for it is not disputed that the iands were 
deeded to the défendant company in 1871, and that eompany has ever 
■ since that date claimed to be the owner of the Iands, so that more than 
six years had elapsed since the défendant received the title before the 
présent suit was brought. 

The same tesult follows, if it be held that the case falls within the 
provisions of subdivision. 6 of the statute. In that event, the ruling 
in Woodv. Carpenter, already cited, would be applicable, and it would 
be incnmbent upon complainant, in order to avoid the bar created by^ 
the lapse of six years since the vesting of the title in the défendant com- 
pany, to^ow clearly when discovery of the fact was made, and that the 
company was not in fault in not obtaining such knowledge at an earlier 
day. The fraud sought to be charged upon the défendant is not an act- 
ual fraud, nor is it one which was in any way concealed or kept secret. 
The facts show that both companies were claiming thèse Iands. Every 
step taken by the défendant was, of neoessity, made openly and above 
board. The Iands were selected as indemnity Iands, belonging to the 
défendant, and the governor ot the state asked in due form that they be 
so certified. They were certified to the state, and by the state were 
deeded to the défendant. Thèse deeds were entered of record in the 
counties wherein the Iands are situated, and in fact every step taken in 
procuring the same was made part of the public records of the fédéral 
and state land departments, which were open to the scrutiny of the pub- 
lic. The Iands were ofifered for sale and sold to varions purchasers, who 
entered into aetual and open possession of the premises, and thus notice 
in every possible way was given to ail the world that the défendant 
claimed the land, with full right to sell and dispose of the ^me. 

In view of the facts disclosed upon this record, it cannot be held that 
the complainant can escape the bar provided in the sixth subdivision on 
the ground that it did not discover the facts of the alleged fraud, for, if 
it was ignorant of the fact of the transfer of the title of thèse Iands to the 
défendant, it must bave been willfully ignorant, in that it had before it 
the means of knowledge, and it is not claimed that the défendant prac- 
ticed any concealment in the premises. The plea that was filed on be- 
half of the défendant was, in effect, that six years and more had elapsed 
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BÏnce the title of the lands bad been conveyed to it, and therefore the ac 
tion was barred by îapse of time. According to the raling of the United. 
States suprême court in Wood v. Oarpenter, mpra, if the complainant de- 
sired to escape the bar by reason of the fact that relief was sought againsw 
fraud not discovered until a time within the six years, then it was the 
dutyof the complainant, by proper allégations and proof, to show the 
existence of actual fralid, Concealed from the knowledge of complainant, 
and, without fault on its part, not discovered until within the six years 
before the bringing of the suit; and ùnder the ruling of the suprême court 
of Minnesota in Bwrh v. Association, supra, if there were any facts excus- 
ing the delay, the complainant should hâve pleaded and proved the 
same. The bill on its face expressly avers that the lands in dispute 
were selected by the agents appointed by the governor of the state, with' 
the approval of the secretary of the interior, and were certified to the 
state in aid of, and for the benefit of, the St. Paul & Pacific Company, 
the predecessor of the défendant company, on the llth day of October, 
1871, and it is not averred that the complainant or its predecessors had 
not knowledge of this fact. When the plea of the statute was filed, it 
was open to complainant to meet it by the averment of any and ail facts 
which would avoid the running of the statute, if any such existed, but 
no amended or supplemental bill or amendment thereto was filed, and 
there is, therefore, upon thfe face of the pleadings nothing to the contrary 
of the fact that complainant and ail its predecessors had full knowledge 
of ail the transfers of the lands in dispute at the time the same were 
made. 

The évidence also shows that the entire line of complainant's road was 
completed by December, 1879, more than six years before this suit was 
brought. 

Reliance is placed, in argument, upon the testimony of George E. 
Skinner and W. H. Kelly, who were land commissioners of the com- 
plainant Company," that they or the company did not hâve notice of the 
transfer of thèse lands to the défendant until in 1883. While thèse wit- 
nesses do in gênerai terms so testify, they whoUy fail to explain why 
they, or the company they represented, did not take interest enough in 
the matter to make any inquiry about thèse lands, or to obtain knowl- 
edge of their condition in regard to title or occupancy. It does notseem 
possible that no examination or inquiry in regard to thèse lands was ever 
made on behalf of the complainant company for nearly four years after 
the wbole line of road was completed, and for seventeen years after they 
were grauted to the company, according to the présent contention. The 
means of knowledge on part of the complainant were too open and avail- 
able for it to be crédible that the company allowed a period of seventeen 
years to elapse after the date of the grant under which it claims, and 
four years after it had earned ail it could under the grant, before any in- 
quiry touching thèse lands was made in Ihe interest of the company, and 
even the slightest inquiry or examination would hâve diselosed the fact 
that the state and United States authorities had selected and conveyed 
thèse lands to the défendant company, deeming that company to be en- 
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tîtled thereto. If, however, it be true that tbe complaînant did not ob- 
tain knowledge of this fact until in 1883, as ia now claimed, then such 
want of knowledge was due solely to the inexcusable négligence of the 
complainant, and ignorance due to négligence cannot be urged as a ground 
why the bar of tbe statute should not prevail. 

Furtbermore, even if it should appear that through any fault in plead- 
ing or otherwise tbe défense based opon the plea of the statute of limit- 
ations had not been technically made out, or if there was no provision 
in the statute properly applicable to proceedings of this nature, we deem 
it to be a case wberein the long and unexplained delay in bringing the 
suit requires the court to hold that the claini' bas, through the lâches of 
complainant and bis assignor, become a stale demand, and one which a 
court of equity will not enforce. The rule that lâches will defeat a claim 
which, if promptly pressed, would bave been recognized and protected 
by a court of equity, is so well settled that it is hardly necessary to cite 
authorities in support thereof. See, however, Wagner v. Baird, 7 How. 
234; JSume v. BeaVs Ex'r, 17 Wall. 336; Marsh v. Whitmore, 21 Wall. 
178; Sullivan V. RaUroad Co., 94 U. S. 806; Lansdak v. Smiili, 106 U. 
S. 391, 1 Sup. et. Rep. 350; Speidd v. Hmrîci, 120 U. S. 377, 7 Sup. 
et. Rep. 610; MackaU v. Casilear, 137 U. S. 656, 11 Sup. et. Rep. 178; 
Boone Co. v. Railroad (h., 139 U. S. 684, 11 Sup. Ct. Rep. 687. 

The admitted facts of the case are thèse: Tbe grant of the lands under 
which the complainant claims, was made July 4, 1866, to the state, 
and on the 7th of Marcb, 1867, the Hastings & Dakota Railway Com- 
pany was designated as the beneficiary of the grant by action of the state 
législature. On the 26tb of June, 1867, tbe company filed its map of 
definite location of the Une of railway in the gênerai land-office, and now 
asserts that from that date its rights had attached to the lands in dispute, 
or that the same were from that date withdrawn from the opération of 
any grant or other disposition under the laws of the United States. The 
Une of railway of the Hastings & Dakota Company "was completed by 
the lands in. dispute in 1879. The sélection and conveyance of the 
lands to the, défendant company was made in Oetpber, 1871, and the 
présent bill was filed January 26, 1886. 

Even ifit be true, as claimed by complainant, that until the final 
completion of the road the Hastings & Dakota Company could not main- 
tain a bill to compel the transfer of the légal title to it, yet it is entirely 
clear that, upon the conveyance of the land to the défendant company 
in 1871, the Hastings & Dakota Company could bave maintained a bill 
in equity enjoining that coippany from selling or incumbering the prop- 
erty until the final détermination of the question of the rightful owner- 
ship of the lands. No such action was taken. The Hastings & Dakota 
Company, 80 far as it appears, remained supinely inactiye, and permitted 
the state authorities to sélect the lands as indemnity lands belonging to 
the défendant company, and to pétition the secretary of the interior to 
certify them to the state for the benefit of the défendant company, and 
upon their certification to the state permitted the state to deed them to 
the défendant company without objection or protest. Grant tbe conten- 
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tion of the complainant, thai there was no appropriate légal remedy 
open to the raihvay company until the lands had been deeded to the de- 
fendant, what excuse is there for the delay of over 14 years that inter- 
vened between the time the lailds were deeded to the défendant company 
and the bringing of the présent suit, during which period the courts of 
equity were open for the assertion and protection of whatever rights and 
equities belonged to the complainant company. 

It is urged in argument that it does not appear that the lapse of time 
bas put the défendant company or any one else at a disadvantage, and 
therefore there is no grouiîd for applying the doctrine of lâches. Thé 
lapse Of time is almost certain to affectthe évidence upon which the légal 
rights of the parties are dépendent, and this is a sufficient reason for rei- 
quiring diligence at the hands of a suitor in equity in ail cases wherein 
it appears that delay may bave put a party to a disadvantage in the 
procurement of material évidence. The record of this case discloses thè 
fact that one of the main points in controversy is in regard to the extent 
of the withdrawal of lands ordered by the commissioner of the gênerai 
land-oflBce, in letters addressed to the local land-officers in Minnesota, 
dated July 10, 1865, and containing diagrams of the line of the raiiway 
opposite to which the ultimate sections were ordered withdrawn. Thèse 
diagrams and other like matiers are not in évidence, having, it would 
seem, become lost or mislaid. But, aside from considérations of this 
nature, it is clearly apparent that the money interest of the défendant, 
and others holding under it, would be disastrously affected by entertain- 
ing the présent bill at this late date. In the first instance, it is averred 
in the amendment to complainant's bill that after the lands had been 
conveyed to the défendant company it executed a mortgage thereon, and 
it appears from the évidence that the bonds secured by such uiortgage 
were sold for the purpose of raising money to aid in building the rail* 
way owned by the défendant. The bill, as amended, prays the court 
to adjudge the lands to be the property of complainant, the défendant 
to be a trustée holding the title for complainant; and certainly, from the 
moment this bill was filed; the security bf the mortgage executed by the 
défendant company has been affected, and the value of the bonds se- 
cured thereby bas been depreciated. 

Furtherraore, if the défendant company is now required to pay the 
sum adjudged against it, the loss caused thereby will fall upon the prés- 
ent stockholders, none of whom may bave been benefited by the sale of 
the lands made in years past. The court cannot ignore the fact that thè 
stock and bonds of corporations like the défendant are constantly chang- 
ing hands, and that it is entirely possible that the présent stockholders, 
when they purchased their stock, paid a larger price therefor by reason 
of the fact that the défendant then appeared to be the ownerof the lands 
in controversy; and certainly, if the large sum now claimed is assessed 
against the company, the loss caused to the stockholders, and bondhold- 
ers as well, in the necessary dépréciation of the value of their securities; 
will be certain and great. As is said by the suprême court in Grafiam 
■V. RaUroad Go., 118 U. S. 161, 6 Sup. Gt. Rep. 1009, a case wherein 
ft MU Was filed for relief against fraud in the giving and foreclosure of a 
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raîlrpad tnortgage, the bill being filed ^trithin foûrteen years aftèr the giv- 
ingof tbe inortgage and çevetiyearâ after the foreclosure thereof: 

"JDuring ail this time the records of ,the courts, upon whieh appear ail the 
proçeedln^ by which the alleged fraud 19, çlaimed to hâve been consummated, 
hâve been oppn to inspection and exatuination, and what has been doue un- 
der theiii' liiight hâve been known to tlie plaintiff if he had seen fit to make 
inquîry. In the iiiean time, it is apparent that many pérsons must hâve ac- 
quired rights in the stock of the new' corporation who were ignorant of the 
alleged frauds. Under such circnmstances, to set aside this moitgage, and to 
disiegard the decree of foreclosure, * * * is a proposition se wild and 
preposterous as hardly toçnerit serions considération." 

If, however, the court should give considération only to the eSects of 
the proceeding upon the deiendant Company, there is ample ground 
therein to sustain the défense of lâches. . The decree appealed irom gives 
judgment for the sumof $211,536.35, and awards exécution for the col- 
lection thereof. It appears from the. évidence that, as the lands were 
sold the proceeds realized were used in paying the debts of the company, 
and no part thereof is now under the control of the company. There is 
included in the sum awarded complainant a large aœount of interest, 
and if the decree is affirmed the company will be compelled to meet a de- 
piand for a sum largely over $200,000, or by failure to pay the sarae sub- 
mit to a levy of exécution on its property. It certainly needs no ex- 
tended argument to show that it is entirely possible that the afRrmance 
of the decree might cause the insolvency of the company, or at least it 
might greatly cripple and embarrass it. In view of the possible consé- 
quence to the company alone, it is certainly the duty of tbe court to re- 
quire that the equity of complainant be made clear in ail essential points, 
including that of diligence, before the court will move in its behalf. 

But, aside from ail considérations of the efifect upon the défendant 
company, its stockholders and bondholders, of entertaining the présent 
bill, there are other and more persuasive grounds for holding that the 
relief sought should not be grantéd at this late day. The équitable rule 
that one w^ho is négligent shall not bave relief, and the barring of pro- 
ceedinga alter the lapse of stated periods of time by statutory enactments, 
are alike based upon public policy, as well as upon considérations aflfect- 
ing only individual rights. It is to the public interest that stability in 
the title to property should exist, and that ail uncertainties and disputes 
as to the ownership of land should be speedily put at rest. No greater 
evil to the community at large can well be imagined than that caused 
by attacks upon the title to large bodies of land which hâve been for 
years in the actual possession of bona fide settlers, thus weakening the 
public confidence in the recognized and established évidences of title. 
It is greatly to the welfare of the community that realty shall be im- 
proved to the best advantage, and rendered as productive as possible, 
and yet -thèse results cannot be expected if the parties in possession are 
in doubt whether if they sow they will be permitted to reap the harvest. 
Hence, there lies at the foundation of the principle that the lapse of time 
will become a défense to the title of thé one in possession of property 
not only considération for bis personal rights and eiquities, but also a 
récognition of the higher public interests, which csan only be subserved 
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by puttîng at rest, as speedily as possible, ail doubts and ancertainties 
touching the title of realty» to which end it is the duty of courts to dis- 
courage delays in the assertion of conflicting daims thereto. 

We conçoive this case to belong to a class which imperatively calls for 
a strict application of the rule that courts of equity will move only in 
behalf of the diligent. Grants like those under which the parties here- 
to respectively claim the premises in dispute embrace large quantities of 
land, and yet the grants do not describe the particular sections that are 
included therein. The line of the railway must be located to the satis- 
faction of the secretary of the interior, and the actual limits of the grant 
are then defined by the officers of the land department, and in case of 
indemnity lands, the sélections are made by the agents of the state, and, 
upon approval by the secretary of the interior, they are certified to the 
state for the benefit of the named railroad, and the state then in due time 
conveys the same to the company. The beneficiaries of such grants 
well knôw the steps required to be taken to perfect the évidence of title, 
and they equally well know that, of necessity, the public must rely 
upon the acts of the state and United States officiais in apportioning the 
lands covered by différent grants, as évidence of the ownership thereof; 
and, therefore, where thereare grants that may conflict, and the state and 
national authorities undertake, as it is their duty to do, to apportion to 
each grant the lands covered thereby, and conveyances are made tô the 
state and by the state to the respective railway companies, and the lat- 
ter then proceed to sell the same to actual settlers, if either company in- 
tends to question the correctness of the sélections or apportionment thus 
made, good Mth requires that prompt action shall be taken, or it will, 
in the interests of the public, be held that the apportionment bas been 
acquiesced in. 

In the case at bar it cannot be otherwiso than that the Hastings & 
Dakota Company well knew that the prior grants contained in the acts 
of 1857 and 1865 had been made, and that the linè of the défendant com- 
pany was 80 located that there might be a conflict between the grants to 
the défendant company and that to the Hastings & Dakota Company. 
It cannot be otherwise than that )t was well known to the Hastings & 
Dakota Company that the state and United States officiais would, of 
necessity, be eaUed upon to make the sélections of the lands belonging 
to each company, and to cause them to be certified to the state, and 
that in fact thèse officiais did make the sélections, and that the govemor 
of the state in writing requested the certification of the lands in dispute 
to the state for the benefit of the défendant company, and when they 
were so Certified the state in due time deeded them to the défendant. 
It was open to the Hastings & Dakota Company to hâve preferred its 
claim, if it deemed it had one, before thé officiais of the land depart- 
ment and the secretary of the interior to the lands now in dispute, or 
to the state authorities, after the certification to the state; but it was 
then silent. When the lands were deeded to the défendant, it could 
then bave asserted its claim thereto, and, if its right and title was d©- 
nied, it could bave invoked thé aid of the court of equity to enjoin the 
sale of the lands until the questions in dispute had been put atrest. It 
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took ho action, but silentljr stood by, and permitted the lands now tha 
subject of dispute to be sold to actual settlers, and then, after the lapse 
of 14 years, it filed the présent bill, for the purpose of asserting that 
the sélections made by the state officiais, and approved by the secretary 
of the interior, and confirmed by the certification to the state, and by 
the conveyance of the state to the défendant company, were based upon 
a wrong construction of the granta in question, and that since 1867, the 
Hastings & Dakota Company bas been the équitable owner of the land, 
and now seeks the interposition of the court of equity to enforce i<s long 
dormant claim to the property. Every considération for public and 
private interests alike calls upon the court to refuse its aid to a claimant 
who, without excuse, has permitted so many adverse interests to grow 
up in ignorance of the claim now sought to be asserted. 

It iasaid in argument that no injury will be caused to the settlers 
upon thèse lands, because the court can award a money judgment against 
the défendant corporation. The biU prays that the complainant be ad- 
judged to be the owner of the entire 20,807 acres, and the instant it was 
filed it threwa cloud over the title of every acre, and the settlers thereon 
hâve been from that day, and are now, sufferers by reason of the attack 
thu8 made upon thé validity of the titles under which tbey hold their 
farms. The instant this bill became lis pendens the title of the settler 
was atta;cked, and the value of bis property, if he wished to sell, was 
necessarily depreciated. Thé fact that the title under which the settlers 
held their farms was thus attacked and douded niust bave greatly dis- 
eouraged the settlers, and deterred them from making valuable and per- 
manent improvements upon their lands,— -a loss to the settlers and the 
coœ'muiiity alike, which can never be mâde good, for no human power 
can recall thé years that bave elapsed. 

We are not willing, by entertaining à bill of.the nature of the one 
now before us, tocast doubtand uncertainty upon the tijie to thousands 
of acres of land occupied by actual settlers, which titie is based upon 
grants in aid of the construction df Unes of rail way, and where the state 
and United States officiais bave apportioned the lands supposed to be cov- 
ered by the several grants, and such iapportionment bas been acquiesced 
in for years by the rail way companies interested in such grants. Every 
considération of public and private interests require that repose be quickly 
jassured to rigbts acquired under such oircumstances, and hence, as al- 
ready said,. this case belongs to a class which demands vigilance, dili- 
gence, aiid prompt action on the part of any individual or corporation 
that purpGS0s to question the rightfulness of the apportionment made by 
tbe publia officiais, under grants of the kind giving rise to the présent 
icontroversy. ; 

In our judgment, the défenses based upon the statut© of limitations 
and upon the lâches of the Hastings & Dakota Company are a complète 
îanswer to the bill herein filed, and we are therefore relieved from tbe con- 
fiideration of the other questions presented on the record. 
; Tbe.decree appealed from isreversed, and the cause is remanded to 
the «ircuit court, witb instructions to dismiss the bill for want of equity, 
j»t the eoSîtof; complainant. 
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BoMAN et al. V. Boman. 
(CircuU Court of Appeals, Ninth Circuit. Jennary 25, 1882.) 

Intbbtaot— BrFECT op Win. 

A clause in a wllldeTising''toeach of myhelrsatlawthesumof one dollar "will 
not take the VfHl but Qf the opération of a statute wblcb provides that a testator shall 
be deemed to die intestate as to such ohild or children, or, in case of their death, 
descendants of sucb cliild or children, " not named or provlded for " in his will. Codé 
Wash. § 1825. 47 Fed. Rep. 819, retrersed. 

Appeal from the Circuit Court of the United States for the District of 
Washington. 

In Equity. Action by Albert T. Boman and Arrisa L. A. Bilbrey 
against Mary E. Boman to compel her to render an account as executrix, 
etc. , of George M. Boman, deceased. Plaintiffs appeal from a judgmenj; 
sustaining defendant's demurrer to the complaint Reversed, 

Andfeé F.' Burldgh, for BL^ppellanitSé ^ 

Juniua Rochester, for appellee. 

Before Deady, Hawley, and Morrow, District Judgea. : » 

Hawley, District Judge. Thisaction was instituted to compel resporid; 
ent to render an account as executrix of the estate of George M. Boman, 
deceased, and to pay to plaintiffs the amount which they, as children of 
the deceased, are legally entitled to receive. The complaint, among otheir 
things, allèges that plaintiffs are citizens of the state of Tennessee; that 
défendant is a résident of the state of Washington; that, in 1861 , George 
M. Boman, now deceased, was married to Armilda C. Ramsey, both 
parties being at that time résidents of the state of Tennessee; that plain- 
tiffs are the issue of said marriage, and children of the said George Mi 
Boman, born, respectively, in the years 1862 and 1864; that on thelst 
day of December, 1890, in the county of Kings, state of Washington, 
the said George M. Boman made his last will and testament, a copy df 
which is annexed to and made a part of this complaint; that on the 19th 
day of December, in the state of Washington, the said George M. Bo- 
man, husband of the said défendant, died, leaving surviving him two chil- 
dren, viz., the plaintiffs herein; that at the time of his death he was pos- 
sessed of an estate of about $200,000; that neither the plaintiffs nor their 
descendants hâve had any proportion of his estate bestowed upon them, 
or either of them, in his life-time, by way of advancement or otherwise; 
that he did not name the plaintiffs, or either of them, in his wiU, noir 
did he make any provision for them, or either of them, therein, or oth- 
erwise howsoever. The défendant demmrred to this bill of complaint 
upon the ground that it did not state a case entitling plaintiffs to any re- 
lief against défendant. This demurrer was sustained, and, plaintiffs de- 
clining to amend their biU, judgment was rendered against them for 
costs, from which judgment plaintif^ appeal. 
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The questions to be considered upon this appeal call for an interpréta- 
tion of certain clauses in the will^ ànd a construction of certain provis- 
ions of the statute of Washington. The will reads as foUows: 

"Item Ist. 1 give, beqlieath, and devise to each of my heirs atlawthesum 
of one dollar. Item 2nd. I give, bequeath, and devise ail the rest, residue, 
and remainder of my estate and property of every kind, real, Personal, and 
mixed, and choses in action, tomybelovedwJfe, Mary E; Boman. Itern 3rd. 
I nominate and appoint my said wife, Mary E. Boman, sole exeCutrix of this 
•will, and 1 will and devise tluat she exeçut^ this will without giving any bond. 
Item ith. I will and devise that my 8ai4.^xecutrix exécute this will, pay ail 
my just debts and fanerai expansés, and settle my estate in ber own way, 
without the intervention of prpbate court or any court; and I will and devise 
that the title to ail of my said estate and property vest u[)on the probate of 
this will, without any judgment or urder of the court to that end, In my said 
wife, Mary E. Boman." ;;;. /i • 

Sectionsl326 ànd 1326' ôf the CoAeof Washington, relating to wills, 
read àsibUdWs: ' 

"Sec. 1325. If a person màke bis last Will, and die, leaving a çhild or chil- 
dren, or descendants of such child or chiiârefa, in case of their dèatli, not named 
or provided for in such will, although born aftër thé making of such will or 
the deatb of tlie testato^,' eveVy such testàtor, so far as «he shall i-ëgard such 
child or children, or their descendants, not provided for, shall be deemed to 
die intestate, and such clii^d or children, or their descendants,^ stiall be enti- 
tled to ^uèb proportion bf the estate of thé testàtor, reàlaiidpèi'sonal, as if he 
had died intestate, ànd thé saoie shall bë àssigned tothemi and ail the otber 
heirs, derisees, and legatéra shall refund their propottional part. Sec. 1326. 
If such child or children, or their d^scendctnts, shall haye anequal proportion 
of the test^tor's estate bestowed upon themin the testator^a life-time, by way 
of advancéinéii^ti tbey shall take nothing by virtuë of th^ provisions of the 
precediiïg sections," Code Wasb. 1881, p. 235. 

How sbould section 1325 be construed? This provision is identical 
with the statutea of Missouri and of Oregon, and we must therefore look 
to the decisiorts of thèse states to ascertain its proper judioial constructioii, 
Prior to the adoption of the Washir^on Code, it hâd been dedided by 
the suprême courts of Missouri and Oregon that the statute did not re- 
quire that any actual provision should be made for the children, northat 
the children should be neeeâsarily designated by name. The object and 
intent of the statute was to provide against the children of a testàtor, or 
descendants of such child or ctiiWren, from being overlooked or forgotten. 
The fact that the. children sxe not named or alluded to in such a man- 
ner as to affirmatively show that they were in thé testator's mind will 
furnish conolusive évidence that they were forgotten, and that the testà- 
tor unintentionally left them unprovided for. WetheraU^. Harrîa, 51 Mo. 
68; CrerrisA V* GemaA, 8 Or. 351. The statute créâtes a presumption 
that the children were forgotten unless they are named or provided for 
in the will. tiPounda v. Dcde^ 48 Mo.: 278. RicHARDâoN, J., in deliver- 
ing the opinion of Ihe court ia Hockmsmiih v., Slu^ier, 26 Mo. 237, said 
that the object of this provision of the statute "is to produce an intestacy 
only when the child, or the descendants qf such child, are unknown or 
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forgotten, and thus unîntentionally omitted; and the presumption that 
the omission is unintentional may be rebutted when the ténor of the wili, 
or any part of it, indicates that the child of grandchild was not forgot- 
ten."' 

In the light of thèse décisions, what îs the proper construction to be 
given to the words in item 1 of the will, — "I give, bequeath, and devise 
to each of ray heirs at law the sum of one dollar? " The contention of 
respondent, brieflj' stated, is that the term "heirs at law" includes the 
children of the testator, and that it therefore necessarily follows that the 
children were sufficiently referred to; that they were provided for, and 
■were not overlooked or forgotten. This contention is sought to bemain- 
tained ùpon the authority oîAUen v. CUiybrook, 58 Mo. 124. The prin- 
ciples decided in that case are unquestionably correct as applied to the 
facts of that case, which are wholly différent from those with which we 
hâve to deal. The point involved in that case did not call for any con- 
struction of the statute, but related solely to the proper interprétation 
of the clause in the will which, in speaking of the residue of the estate 
of the testatrix, directed the executors of the will to*'secure theone-half 
thereof, by trust or otherwise, for the beuefit of my nièce, Mrs. Jane 
Allen, daughter of my sister Gatewood, (who is said to be in destitute 
circumstances,) and her children, and not to be subject to the control 
of her présent husband." The contention there was that this provision 
in thô will was a bequest for the beneôt of Jane Allen alone, and that 
the mention of the word "children" was only for the purpose of show- 
ing that it was intended that Jane Allen should hold the property for 
her children, free from the control of her husband. The court held that 
the bequest was made for the benefit of Jane Allen and her children, 
and that no power was attempted to be vested in Jane to dispose of the 
whole property; and in coming to this conclusion the court said: 

"The children having been designàted as a class, without fuither descrip- 
tion, the gênerai riile is that it wili include ail who answer to tlie description 
at the tlnie the will took eflect." 

That authority gives no color to the proposition that by the use of the 
words " heirs at law " in Boman's will this court should hold that his 
children were in his mind at the time he.œade his will; that they are 
referred to and provided for, and were not overlooked or ibrgotten. His 
children were not designàted as a class. No children were mentioned 
or specifîcally referred to. The words "heirs at law" may, it is true, be 
read to niean "children," and should always be so construed if the con- 
text distinctly shows that the words were employed in that sensé by the 
testator. The terra "heirs at law," however, in its gênerai définition, 
includes many others. It is not limited to children. It may be used, 
and is often used, in cases where there are no children. It includes 
parents, brothers and sisters, etc. Who can tell by reading this will 
what particular heirs were in the mind of the testator at the time he 
gigned the will? Does it clearly appear that it was his intention to pro- 
vide for his children? Is it manifest upon the face of the will that his 
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children wer^ not oyerlooked or forgotten? Certaiuly not. In Harga- 
dine w. Pulte, 27 Mo. 423, the testator bequeathed ail his estate, real, 
personalj and mixed, to his wife, to the exclusion of ail and every per- 
Bon or persons, be the same relatives or not; and the court held "that 
the phrase 'relatives' might be very naturally understood as not embrac- 
ing pne's children." 

The controlling question to be considered is not whether the children 
would be entitled to inherit and recover the amount bequeathed to the 
heirs; at law, but whether or not it appears upon the face of the will that 
the children were in the testator's mind at the time he made the will. 
The terms of the will, in order to show the intent of the testator to re- 
meniber his children, or to make provision for them, shoyld, under the 
statuie, ,be elear, spécifie, definite, and certain. The presumptions of 
the law;are ail in fayor of :the children; Thèse presumptions, in order 
toidisinfeerit theni, or to eut them off with a shilling ;9r other nominal 
SUTOcçan only be overopme by the use of words plainly indicating that 
the;testftlor,had his children in his mind at the ;time he ipade his will. 
Thjfi flftust i^ppear either by express mention, or by necessary implica- 
tion ^froiçi the; face ofthe wjU itself,; It bas been held in states having a 
différent (Ststute from the one under considération that paroi évidence is 
«diftiseible to show that the children were intentionally omltted from the 
will. ;.M>il9onv. ^ositet, 6 Metc. (Mass.) 400; RamsdiÛv. Wentworth, lOl 
Me^së.\i,2^; BucMey V. G^ard, 123 Mass. &; WhitteMorev. Bussdl, 80 Me. 
297, 14 Atl- Rep. 197; ionéwa; v. KeUer; 6 lowa, 196. But in states 
haying tbe^rame or a similar statute to that under considération it bas 
been unîformly held that such évidence is inadmissible. Bradley v. 
Bradkt/,, 24 Mo. 311; Pounds y. Dak, 48 Mo. 270; Chacev, Chace, 6 R. 
I. :iOZy.Garrmd's Estate, 35 Cal. 886; Estate of Stevem, 83 Cal. 822, 
23 Pac. Rep> 37 9 . It was the design of the statute, as was said by Bell, 
J., in iQqgev. Gage, 29 N. H. 533,— . 

'.'That.no testator should bé understood to intend to disinherit one of his 
children or grandchildren, wlio are by nature the flrst objecta of his botinty, 
upon any infw^nce, or upon any less clear,, évidence than his actually nam- 
ing of distinCtly referring to them personally, se as to show that he had them 
in his mind; it being reasonàble to suppose that those about the sick and thé 
aged would' not be anxious toremind thémof the absent un necessarily, This 
is a simple and plain rule, easily understood and remembered by everybody, 
HM is in aocordanpe with the gênerai impression, doubtlëss derived frum the 
language of the atatnte. " 

The judgment of the circuit court is reversed, and thé cause remanded. 
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Salmon V. Mills d oL 
(Otroutt Court af Appeali, Eighth Circuit. Febrnary 1, 1899.) 

L Attaohmbjit— MoTioK To Vaoatb— Waivbb. 

Under Mansf. Dig. Ark. §§ 831, 883, (in force in the Indian Territory,) a motion to 
racate an attaohment is net walved by flling: affidavits oontroverting the faots 
Btated in the affidavit of attachaient, and the motion may be heard and disposed of 
after the questions ralsed by the afildavlts hâve been decided by the verdict of a 
jury, and such verdict has been set aside by the court on motion for a new trial. 

t. SAME — DiSCLAIMBR OV PbOPBBTT. 

Under the provisions of Hansf. Dig. Ark., a defenda,at in attachaient may move 
to vacate the attachment though he disclaims any interest in the property. 

t. BAMB— AlTIDAVIT— AmBNDMBNT. 

Mansf. Dig. Ark. § 815, déclares that affidavits may be amended so as to embraoe 
any grounds of attachment that may exist ùp to the time of the first judgment on 
the same. Section 50S2 providea that pleadiugs may be m^de definfte and certain 
by amendment, and section 881 déclares that the affidavit of attachment and the af- 
fidavit controverting thé Same sball be consldered as the pleadings on the issue as 
to the attachment. Held that, under thèse provisions, an àfBdavit wh}cti i?. unoer- 
tain because the disjunctive Is used between the statementof separate , erounds 
may be amended on motion made immèdiately after it is held izisuffioiein by the 
court. 

iiSAMS— DlSCBETION O» COttET. 

An issue on attachment was tried by a jury, and fouttd for the platntift. The 
court grànted a new trial, and afterwards, aa motion to vacate the attacbment, 
held the affidavit insufficient, whereupon plaintift moved to amend It. Held, that 
the court coald not refusé the aHiendment on the grovtnd thàt from its recollection 
of the évidence on the jury trial the amendment would not b» in f urtheiranoe of jvs- 
Oce. 

In Error to United States Court for Indian Territory» Beveised. 
George E. Nelson, for plaintifiF in errbr, 
JV«bon Cb«e and TT. 5. GZa«se, for défendants in error. , 
Before Caldwbll, Circuit Judge, and Shibas and Thaysr, pistrîct 
Judges. 

Shieas, District Judge, On the 2d day of May, 1889, the plaintiff 
in error filed in the United States court for the Indian Territory a com- 
plaint at law, wherein he sought judgment against Abraham and 
Jackson Mills for the sum of $9,983, claimed to be due on two promis- 
sory notes, and in aid of such action he sùed out a writ of attachment 
against the property of the défendants above named. The grounds al- 
leged for the issuance of the attachment were set forth in tSe aSidavit 
accompanying the complaint in the following form: 

"That said Abraham Mills and Jackson Mills are about toremove, and 
hâve removed, their property, or a material part thereof, out of the Indian 
Territory. not leaving enougb therein to satisfy plaintiff's claim or tbe claim 
of said défendants' creditors; second, bave sold, conveyed, ànd otherwise 
disposed of their property, and snSeredand permitted itto be sold^ witb the 
fraudaient intent t» cheat, binder, or delaytbeir creditors; or, third, are 
about to seU and convey or otherwise dispose of their property with such in- 
tent." 

The writ was issued and served by levying upon certain cattle and 
horses; and thereupon oné C. M. Condon, claiming to be the owner tfî 
tbe property levied on, save one horse, obtained leave to interplead in 
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the cause and assert his right to the attached property. On the 3d day of 
June, 1889, the défendants filed a motion to vacate and discharge the order 
for the. attachaient and ail proceedings had thereunder on the grounds that 
the affidâVit filed for the attachment was Insufficient, the bohd filed was 
illégal, and the grounds set forth in the affidavit for the attachment were 
not true in point of fact. Subsequently the défendants filed answers to the 
attachment proceedings, in which they traversed the several grounds set 
forth in the affidavit already quoted, and claimed damages for the in- 
jury alleged to hâve been caused tbem by reason of the wrongful issu- 
ance of the writ. On the 24th day of May, 1890, judgment was entered 
in favor of the plaintiff for the sum shown to be due on the note sued 
on, and against the défendants, but expressly reserving for future déter- 
mination ail questions arising on theattachuient proceedings and the in- 
teiplea filed by C. M. Condon, In Deceniber, 1890, a trial was had 
before the court and jury upon the issues arising upon the answer to the 
attachment proceedings and upon the interplea, and on the 15th of De- 
çember, 1890, the jury returned a verdict in favor of the plaintifï, Sal- 
mon, on ail the issues thus submitted. On the 22d of Deceniber, 1890, 
the court, on motion, set aside this verdict, and granted a new trial to 
the défendants and the interpleader. On the 4th day of June, 1891, 
Ithe défendants called up their motion to vacate the attachment, and 
upon the hearîng thereof the court sustained thesame, the plaintiff duly 
excepting thereto, and thereupon the plaintiâ' asked leave to amend the 
aiSdavit for attachment by substituting the word "and" for "or" between 
the second and third grouhds oif' attachment as set forth in the afiîdavit 
hereinbefore quoted; but the court refiise<l leave so to do, holding that 
the affidavit for attachment was not amendable, and that, even if it was 
permissible to amend same, thé court foûhd, froin the évidence adduced 
on the former trial, that to allow the amendment would not be in iùr- 
therance of justice, to which ruling the plaintiff excepted, and thereupon 
the court vacated the attaphment and the levy made thereunder. To 
reverse this ruling and ordér the plaintifï sued out a writ of error froin 
this court. 

The first point made on behalf of the plaintifi' in efrôr is that the de- 
fendants, by filing affidàvits controverting the truth of the allégations 
of fjQCt contained in the affidavit for the attachment, and going to trial 
on the issues thus presented, waived their right to be heard on the mo- 
tion to discharge the writ previously filed. The act of congress of May 
2, 1890, put in force intbe Indian Térritory certain portions of the stat^ 
tites of Arkansas, includihg the chapter regulating the issuance of writs 
tiff^ttaehment, and the raodes of vacating such writs when issued, and 
of jcontroverting the truth of the facts aVerred as grounds for the issuance 
thereof. Section 383, c: 9', of Mansfield's Digest of the Statutes of Ar- 
kànèas, provides-^ 

"That, at any time before tljeattachmeptls sustained, the défendant, upon 
teasonable notice to the plaintiff or fais attorney, may move the court to dis- 
clial-ge the attachment, tlie henring of which may be postponed by tlie court, 
apon sutUcient causé, from time to time; aad on the hearlng, if the court is 
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of thé Opinion that the attachment was ôbjtaîned witliout sufficient cause, or 
tbat the.gi'ounds of tbe attachment, bçing controrerted, are not sustained, 
tbe attachment shall be discharged." 

Section 381 provides that^— 

"The défendant may file bis aflSdavit dènying ail the material statements of 
the affidavit on which the attachment is issued, and thereupon tbe attachment 
shall be considcred as controverted, and the afitidavits of the plaintifi and dé- 
fendant shall be regarded as the pleadings in the attachment, and shall bave 
no other eflect. " 

Therefore, to make an issue upon the truth of the iàcts alleged in the 
affidavit for the attachment, it is necessary to file an affidavit denying 
the same, and if, upon thé hearing of the issue thus made, it is deuided 
that the attachment is not sustained, then the court can grant the mo- 
tion to vacate the attachaient. Reading thèse two sections together, it 
is entirely clear that the défendant may file a motion to vacate, and also 
may take issue upon the facts, by controverting the affidavit upon which 
the writ issùed, and the court may postpone action on the motion until 
the issue: of fact is detertnined, and then décide the motion in light of 
the resùlt reached upon that issue. There was, thçrefore, no error in 
the action of the court in postponing considération of the motion until 
the trial of the issue of fact, and theïfiling of the affidavits by défend- 
ants controverting that of plaintiflf did not waive the motion. 

The second point submitted by plaintiflf in error is that the défendants 
had not the right to move for the vacation of the writ of attachment, be- 
cause they disclaimed any interest in the property upon whjch the writ 
was leviedi If the motîon was merely to discharge the levy of the writ, 
this objection might hâve weight, but, under the provisions of the stat- 
ute in force in the Indian Territory, it is clear that a défendant in an at- 
tachment proceeding may move for the vacation of the writ, aud may 
controvert the grounds upon which the attachment was sued out, regard- 
less of the fact whether the writ has or has not been levied upon his 
property. Counsel for plaintifif in error cite several cases decided by thé 
suprême court of Michigan in support of the position above stated, but 
thèse décisions are based upon the provisions of the statute of that state, 
which lirait the right to move for the dissolution of the writ to caises 
wherein a writ of attachment has been issuéd and served, whereas the 
statute ofArkansas, in force in the Indian Territory, contains no such 
limitation, but, on the contrary, expressly provides that at any time 
before the attachment is sustained the défendant may move for its dis- 
charge, and we cannot read into the statute a limitation not therein ex- 
pressed or fairly inferabie from the language used. See DoggeU v. Bell, 
82 Kan. 298, 4 Pac. Rep. 292; Boot & Shoe Co. v. Derse, 41 Kan. 160., 
21 Pac. Rep. 167; Claussmv. Eneia-ling, 19 S. C. 515; Bankv, Randall, 
38 Minn. 382, 87 N. W. Rep. 799; Keith v.Armstrmg, 65 Wis. 225, 26 
N. W.Rep. 445. 

This brings us to the considération of the action of the court in hold- 
ing that the statements in the affidavit for the attachment were insuffi- 
cient to sustain the writ, and inrefusing leave to complainant tû amend 
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the affidaVit. As we gather the faots from the record, the court below 
held the affidavit bad because thedisjunctive"or" wasused between the 
second and third grounds for the attachment set forth in the affidavit, 
and, though not expressed, is implied between the firstand second, thus 
making the afiBdavit indefinite and uncertain in that, in effect, it charged 
the défendants with one of three acts without specifying which one was, 
in fact, relied upon as ground for the issuance of the attachment. It is 
not necessàry to détermine whether such construction of the afHdavit was 
correct or not, because we are clearly of the opinion that the court below 
erred in refusing leave to aniend the affidavit so as to render it free from 
ail ambiguity. The record shows that when the court announced its 
COTistruction of the affidavit, and held it to be insufficient, counsel for 
plaintiff in error asked leave to amend the eame, but the court held that 
the affidavit was not amendable. Section 315 of Mansfield's Digest of the 
Laws of Arkansas, being part of the chapter regulating the subject of at- 
tachments, déclares that "the affidavit or grounds of attachment may 
be amehded so as to embrace any grounds of attachment that may ex- 
ist tap to and until the first judgment upon the same." Section 5082 
of the same digest provides that "when the allégations of a pleading are 
kJ indefinite and uncertain that the précise nature of the claina or de- 
3«nse is not apparent, the court may require the pleading to be made 
défini te and certain by amendment;" and, as already stated, by section 
381 it is declared that the affidavit for the attachment, and that filed 
by a défendant controverting the same, shall be deemed to be the plead- 
ingsof^ the parties on the issue upon theattachment, so that it isentirely 
clear that the statute conferred upon the court full and ample authority 
to permit the amendment of the affidavit in the particulars wherein the 
court deemed it to be uncertain and insufficient. That this is the cor- 
rect construction of the statute is put beyond question by the rulings 
of the suprême court of Arkansas in the foUowing cases: Eogers v. Oooper, 
83 Ark. 406; Sherrill v. Bench, 37 Ark. 560; Nokn v. Boystm, 36 Ark. 
BèlySànumer v. Jacobson, 47 Ark. 32, 14 S. W. Rep. 458. 

It is, however, claimed by the défendants in error that the court be- 
low also ruled that, if the power to permit an amendment of the affidavit 
existed^ kave would be refused, because the court, having heard the évi- 
dence addueed on the trial of the issue of fact before the jury, found 
therefrora that the allowanee of the amendment would not be in further- 
ancè of justice, and therefore refused it. It will be recalled that it ap- 
pears from the record that the issue made upon the truth of the alléga- 
tions contained in the affidavit for the attachment was tried before a 
jury, and resulted in a verdict sustaining the truth thereof, or, in other 
words, in favor of the plaintiff. This verdict was returned December 
15, 1890, and was set aside by the court, thereby granting a new trial 
on this issue. The hearing upon the motion to discharge the writ was 
had June 3, 1891, and no évidence was then introduced on the issue of 
fact, but the matter came up for hearing upon thé face of the papers. 
The plaintiff was clearly entitled to a trial in the usual form upon this 
issue of fact, whicb had once been decided in his favor, and it was clearly 
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erroneous to hold that the plaintif ought not to be allowed to amend 
the afiQdavit, becaûse, if that was put into proper and sufficient form, the 
court, l'rom its recollection of the évidence adduced on the trial befdre 
the jury, was of the opinion that the plaintiff would be beaten on the 
issue of fact. Such a mode of disposing of the case effectually eut off 
the plaintiËf from adducing any additional évidence he might hâve at 
hand on the issue of fact, and debarred him from saving any exceptions 
he might hâve to the rwlings of the court; or, to state the case shortly, 
it gave judgment against the plaintiff without a hearing, and without 
th« opportunity tp préserve his right to be heard before the appellate 
court, , 

For the reasons assigned, the order and judgment appealed from are 
reversed, and the cause is remanded, with instructions to permit the 
plaintiff to amend the attaçhment proceedings by amending the affidavit 
within, the limit allow«d by .the statute, and by substituting a sufBcient 
bond if objection is made ou that grouud; the plaintiff to recover the 
coats of tbia writ of erroK 



YaBDLEY r. Cl^OTHŒE.' , 

(Circuit Court, E, D. Pennsylvania- Junuary 5, 1893.) 

Iksolvbkt Baiîk— Ri»hts oï Depositobs— Set-Off. 

A âepQsitor in au insolvent bank, wbo bad indorsed a note tbat was subsegnently 
diBcounted by said bask, can, in a suit by the bank to recover the amount of tbe 
note, àet ofT his deposit against this amount, when the note matured af ter the in- 
BOlvency of the bank. Ref usine to lollow Amistrong v. Scott. 86 Fed. Bep. 68, and 
Stephens v. Schucïmiann, 82 Mo. App. 338, Bank v. Priée, 83 Fed. Rep. 697, dis- 
tin^ruished. 

At Law. Motion for judgment on case stated. 

AssimpsU by Richard Yardley, receiver of the Keystone National Bank, 
i^ainst George W. Clothier, to recover the amount of a note indorsed by 
said défendant and discounted by said bank. Rule discharged, 

John R. Bead a.nd SHas W. Pettit, for plaintiff. 

îîeo. W. Harkins, for défendant. 

Before Acheson, Circuit Judge, and Butler, District Judge. 

Btjtleb, District Judge. The facts, (presented in a case stated,) so far as 
materialj are that the plaintiff is receiver of the Keystone National Bank; 
that, at thè time of its insolvency, it was indebted to the défendant in the 
sum ôT $1,127.96; that, at the same time, it held three notes indorsed by 
him, not then due, aggregating in amount 8390; that the notes were not 
paid by the maier, and were duly protested, of which notice was given; 
that the plaintiff sues on thèse notes, and the défendant sets up the in- 
debtedness to him as a défense. 

'Iteporteçfby Mark WilksCJoJlçt, Esq., of the Philadelphia bar. 
v^49f.iio.5— 22 
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'Thé' âoctrine of set-ofif is founded cin thé principles o:^ equity, and, 
withM certain limits, is universally rèoognized and appliôd. Where 
pal-tles dèaling together become mutttaily indebliéd, thè balance ap- 
pearing on their accounts is, genéràlly, alône recoverable. Well-defined 
and éasy of compréhension as the doctrine is, however, its applica- 
tfoii'tô the varying state of facts which aïise, is attended with the same 
dË!^i'ëè;of difSculty that attends the administration of other plain légal 
jMiieiples, under unustial cireumstances. In the distribution of insolv- 
dhts'' aasets— whether under voluntary trusts for creditors, insolvent laws, 
în baùkruptcy, or proceedings on dècedeflts' estâtes— its application has 
frequently been resisted on the ground that its a.llowance would create 
jïrèferehice among creditors. To éntet upon an éxaminatioto of the ques- 
tions thusraised and the distinctions drawn would be uhprôfi table. It 
is eufflôierit to say that in ieveryiriBtànoe in which this bbjectlon has been 
maidé, (îh'th« absence of controlliWjg statutory provisioa,) where the pro- 
pcreed sôt-ôff ioas due when the oredlitors - rights attached, the courts hâve 
overruléd it — whether the defendant's debt, in stiîti waè-due at the time 
or matured subsequently. In Skilea v. Huston, 110 Pa. St. 254, [2 Atl. 
Rep. 30,] which was a suit by the administrator of an insolvent estate, 
on a note which matured after the insolvent's death, the défendant set 
up a debt due him in the insolvent's life-time; and the défense was re- 
sisted on the ground that its allowancé would create préférence. The 
court, in a well-çonsidered opinion, sustained the, défense. In Van 
Wagoner v. ï'aterson Co., 23 N. J. LaW, 283, thé cbùït ôî appeals ap- 
plied the principle under precisely einjilar circumstanc^,,, except that 
the suit there was by the receiver of an insolvent state bank. The lan- 
guage,o|t(he court in that case is so pértîijentandforcibleas tobe worthy 
ofrê|»etition. Said the chief justice: 

"ï am of opinion, both upon principle and authority, that the'dèbtor of an 
insolvent corporation loses none of his rights by the act ,qf jnsolvency; that 
he bas the same équitable rigbt of set-ofl against the^écëlver that he had 
agaii^t the. corporation at the time of insolvency, and, conséquently, that the 
debjior of a; bank, whether bis indebtedness bas ^ctually Bcisrued or not at the 
time of iBsplyency, may in equity set off against bis debt, .eithar a deposit in 
the bank, or thé bills of the bafifc bona flde received by \Àm before the fail- 
ure occarred. It la said the objëct ôf the act is to do equal justice to the cred- 
itors, and that equality is equity. But equality of wtat,^ ànd among whom 'f 
Clearly of tlie assets of the bank, among the éreditors oftHe bank. In cases 
of cross-indebtedness the assets of the bank consist only of the balance of the 
accountsi that is, ail the fuad which the bank Itselfwduld hâve tosatisfy ita 
creditorSfiin case no receiver had been appointèd. And tljere is no equality, 
and no equity, in putting a cjebtor of the bank, who has a just and légal set- 
off against the corporation, in a worse position, a,nd the cr,editpra in a better 
position, by the bahk's faîlùre and the appoiutmeût of a receiver." 

Inre Beceiv» of District Bank, 1 Paige,585, and CtorfeV. Hawkim, 6 R. 
1^224,1(0:6.10 the same effecti ; 

The suggestion that the rule in bankruptcy is referable to the lan- 
guage of the statute governing such cases is not, we think, well founded. 
This language is geneïal, referfing in tertûs to tnutual debts and crédits, 
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■whether due or not. It cannot be doubted, we think, that the provis- 
ion is simply a déclaration of the previously existing rule, universally 
applicable to the Bettlement of insolvent estâtes; and that it would as 
certainly bave been applied in bankruptcy proceedings without the pro- 
vision as with. In Van Wagoner v. Paterson Ob. the court weli says: 

"It seems to be assumed by the plainlifl's counsel that the équitable doc- 
trine of set-off fia applied in bankruptcy is founded on the express provisions 
of the statute; and it is triie that ail modem bankrupt lavvs contain a pro- 
vision that in cases of mutual debts and crédits tlie balance onlyshalî be 
deemed the true debt; and the fact that ail well-considered bankrupt laws 
.do contain such a provision in favor of set-oH, is of itself a stront; authority 
in support of the natural equity and justice of tlie provision. Itiaequally 
true, however, that the jurisdiction of equity over set-ofE in cases of bank- 
ruptcy, and the practice of allowing tliem, was not derived from the statute, 
but was exercised by Ihe courts long prior to the introduction of the provis- 
ion into the statute." 

The plaintiff contends, however — and this seems to be bis chief reli- 
ance — that the language of sections 5234, 5236, and 5242, of the Re- 
vised Statutes, relating to national banks, forbids the application of the 
principle bere. He invites our attention to the foUowing quotations 
from , and siimmary of , thèse sections. The receiver sball " take possession 
of the books, records and assets of every description of said association, 
collect ail debts, demands and daims belonging to them, and may if 
necessary, to pay the debts of such association, enforce the individual 
liability of stockbolders." Section 6242 provides that "ail transfers of 
notes, bonds or other évidences of debt," etc., "and paymeuts of money 
to its shareholders or creditors, made after the commission of an act of 
insolvency, or in contemplation thereof, with a view to prevent the ap- 
plication of its assets in the manner prescribed by this chapter, or with 
a view to the préférence of one creditor over another * * * shall 
be void." Thèse sections further provide, in effect, that the receiver 
shall pay over ail money made to the treasurer of the United States, 
subject to the order of the comptroller of the currency, to whom he is 
directed to mâke report of bis acts and proceedings. And the comp- 
troller is directed, after making full provision for the rédemption of the 
notes of the insolvent banking association, to make a ratable dividend 
on ail claims against said association, which niay be proved to his sat- 
isfaction. The foregoing quotations and summary are the plaintiff's. 
Except in the quotation frohi section 5242 we do not find anything 
relating directly to the subject of préférences. And this in terms 
only applies to translers of assets after insolvency "with intent" to 
prefér. Thelaiiguage is not applicable to the facts before ns. Tbey 
shoW no trisnàlfer nor proposition to transfer assets with intent to create 
préférence. There is, of course, no room to doubt that congress con- 
templated the equal distribution of assete, without préférence, among 
creditors, just fis the assets of ail insolvent coucerns and individuals, are 
distributed. If, therefore, allowance of thè set-off proposed hère would 
ïesult in snch, preiérence, itis prohibited; not more especially, however, 
by the statute than by the gênerai rule of law applicable to ail similar 
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cases. But as we hâve already seën, it will not. The défendant vvill 
receive only what he is legally éntitled to. His right of set-oËF was per- 
fect-before the creditors' rights attached. The latter stand on no higher 
plane than the bank occupied. Eveh an assignée for value would hâve 
taken the note subject to this défense. That the bank might hâve de- 
feated it by indorsement, is immaterial. That results from considéra- 
tions not involved hère. If the note had matured when the insolvency 
occurred it would not be pretended that the set-ofTvrould conféra préfér- 
ence— that the défendant should pay his debt, as other debtors are re- 
quired to do, and take.a dividend on his crédit, as other creditors must. 
And yet the circumstance that it was not due is obviously immaterial 
to, the equities involved. , 

The plaintifif finds support, however, for his position that the statuts 
forbids the setroS iti Armstrong v. Scott, S&FeA. Rep. 63, decided by the 
United States circuit court in Ohio. The question was there decided as hé 
asks usto-decide it. Ordinarily the circuit courts should, and do, follow 
each other's rulings; they do so always when they can, couscientiously; 
and we would cheerfuUy follow this case if our sensé of'duty permitted; 
That it does not is manifest from what we hâve already ,sàid. It is 
proper, however, that the case should receive furtberBotàce. The judge 
who delivered the opinion, bases his conclusion on the language of the 
statute, and the cases of Hade v, McVay, 31 Ohio St. 231, and Bank v. 
Taylory56 Pa. St. 14. Our views of the statute hâve been sufficiently 
stated. Hade v. McVay, is not, as we understand it, pertinent to thé 
question. Hade, receiver ,of a national bank, brought suit' on the de- 
fendant's note. The latter set up a claim for the penalty inflicted by 
the statute, for taking illégal iuterest, — the bank having incurred the 
penalty in discounting the note, in suit. The set-offwas disallowed, 
solely, because the Civil Code of Ohio confines set-off to claims arising 
out of contract, — the court saying: 

"A right of set-off perfect and available against the bank when the re- 
ceiver was appointed is not affected by the bank's insolvency. The receiver 
succeeds only to the rights of the bank at the time it goes into liquidation." 

The fact that the proposèd set-off does not arise out of contract is then 
pointed out, and the court proceeds: 

"A set-off can only be pleaded hère in actions foundëd on contract, and 
must be of a cause of action arising upon contract." 

Bankv. Taj/Zor seems equally inapplicable. The set-oflf proposèd was 
a claira acquired after the bank had become insolvent, and closed its 
doors. This was plainly forbidden, not more especially by the statute 
than by the gênerai rule governing the administration of ail insolvent 
estâtes. Its allowance would hâve worked an obvioua préférence. — The 
xeport oîArmstrong V. Scott, sny a: 

"The circuit jndge concurs in the conclusions of the opinion, which is in 
accordance with his opinion in Bung Qo. v. Armstrong, 34 Fed. Bep. 94." 

Turning to this case we find it to be a proceeding in equity to obtaiji 
set-off, in. wbich the facts are stated as follows: 
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"The Bung Company, as maker, pald Anastrong, receiver of the bank, a 
certain promissoiy note, and afterwards filed their bill in equity to secure 
tbe right of sut-ofC to whicb bill the défendant demurred." 

The syllabus is as foUows: 

"The voluntary payment by the maker of a promissory note with full 
knowledge of ail the facts, opérâtes as an abandonment and waiver of ail 
right to set ofl cross-demands, or indépendant debts; and a bill disclosing 
such facts présents no case for équitable relief by way of set-off. " 

This case does not seem to bear any resemblance to Armstrong v. Scott. 

The plaintiff also cites Stephens v; Schuchmann, 32 Mo. App. 333, as 
sustaining his view of the statute. . This case adopts the ruling in Arm- 
strpng y. Scott. The court, however, refers to numerous authorities, not 
cited in the latter case. A careful examination bas failed to satisfy us 
that they support the conclusion reached. They appear to be readily 
distinguishable from the case before the court. In Bank v. Colby, 21 
Wall. 609, a creditor of tbe bank attached its assets' after it becamè in- 
solvent and closed its doorg. That this was a violation of thé stàtùte 
is clear; but the facts bear no resemblance to thojse before the court, ; 
Jordan v. Bank, 74 N. Y. 467; Bakh v. WUson, 25 Minn. 299; Trust 
Go. V. Hains, 2 Bosw. 75,-— décide simply that the debtor of an in&oïv- 
ent bank, ot estate, whose obligation matures before the insolvency 
cannot set off a counter-claim maturing subSequently. ' Thèse casés are' 
Analogous to Boder'a Adnt^rsv. Bank, 4 Pa. St. 32; and rest on the same 
foundation^— that the rightsofothercreditors attached and becamefixed,- 
before the right of set-off arosé; that the défendant, having no such right 
at the time bis obligation matured, could not acquire it by disregarding 
his duty to make prompt payment. As said in Bakh v. WUson, supra: 

"If the défendant had paid his note ■when due, the money would hâve 
passed into the réceiver's hands for the beneflt Of ail the creditors ; and the 
failure to pay as be ought, sbould not place bim in a better position than he 
would bave occùpied if he had diacharged his duty." 

That thèse cases are inapplicable to the facts before the court in Ste- 
phens V. Schtichmann, and hère, — ^where the defendant's right was per- 
fect when the creditor's right attached, bas, as wé bave already seen, 
been repeatedly decided. In Jordan v. Sharlock. 84 Pa. St. 366, and 
BMles V. Huston, 110 Pa. St. 254, [2 Atl. Bep. 30,] the suprême court Of 
Pennsylvania, by which Bosler's Adm'rs v. Bànk, 4 Pa. St. 32, was decided, 
held that set-ofifis allowable in ail cases, wh ère the defendant's right is 
perfect when the insolvency occurs— reviewiilg the subject, generally, and 
pointing ont the différence between such caées and that of Boder's Admr'» 
V. Bank. It may be remarked, in passing, that what is said in Jordan v. 
.Sliarlock, respecting the nature and eflfect of voluntary assignments in 
trust for creditors is immaterial to the question involved, as fully ap- 
pears by the subséquent décision bf the samfe court, in Skiles v. Héndêr- 
son. The insblvent deed, in the former case, fixed the rights of credit- 
■ors as eiBfectually as did the insolvent's death in the latter. The two 
•cases rest on the same foun^tion- — that the right of set-off was perfect 
before the creditors^ rights attached. Bank v. WaU, 66.M.e. 167; GoU 



M!i «IDERAI, REPORTEE, Vol. 49. 

V; Bi'Oéfi, ï2Gr&y, 233; Claflev, Srùcklmy, H2 N. Y. IS, -^décide no 
mbre ihan that a défendant cannpt set oiBf a claim acquiredsiûûe tJde m- 
solvency, against his debt whicli matured before. Ètinitt v. Seaman, & 
N. Y. 168, and Fry v. Evans, 8 Wend. 530, décide sîniplir, that a dé- 
fendant cannot set off his claim against an insolvent, in suit against him 
fora debt contracted, not with the insoivent, but his légal représenta- 
tive. This review of the cases cited in Stephens v. Schuchviann, séems to 
justify a belief that they do not support the décision in that case. 

The plaintiËf aiso appeals to Bank v. Prwe, 22 Fed. Rep. 697, and 
Smith, Fleming & Go.^s Case— In re (hmrnerdal Bank— -h. R. 1 Ch. App. 
538. In the first of thèse cases the suit was by the receîver of a na- 
tional bank to recover money paid à créditer after it had become insolv- 
ent. The court héld the paymélat tO be a violation of the terms of the 
statuté— a transfer of assets "with intent" to prêter, saying: 

"One is presuraed to intend the pecessary conséquences of his own acts, 
and aftërtlie directors Vote to close the bank and go into liquidation, any 
transfer of assets to a creditor, whereby he secures a préférence, must be pre- 
samed to be made with intent to prefer. " 

The :cap« does not seem to shed any light on the question before us. 
Smith, iffleming & Cb.'< CbM, if applicable hère, seems to be against the 
plaintif, J^ther than for him. The bank having failed, a liquidator 
was apppinted, under the Britigh statute governing such cases. Among 
the assetS; were drafts accepted by Smith, Fleming <& Co., not yet due. 
This ^rm, having a claim presently due, proceeded by bill to restrain 
the liquidator from negotiating the drafts, — and thus defeating their 
right of set-off. The master of the rolls held that pornplainants had a 
valid right of set-off, — provided the drafts remained with the liquidator 
until maturity. That it would be inéquitable to allow him to negotiate 
them,-^aB the statute authorized, under certain circumstances, — and 
therefore restraiued him. On appeal, the court agreed with the master 
that the right of set-off existed, and might be exercised if the drafts re- 
mained with the liquidator, but held that, as tliey carried the right of 
negotiation, and the statute authorized its exercise, there was nothing in 
the circumstances to justily the restraint. This case, as belore stated, 
seems to be against the plaintiff. Hère the defendaut's obligation re- 
mained with the receiver, and is the subject of his suit. 

The question before us was considered by the circuit court, sitting in 
New Jersey» in BaViwh, v . ,Fràinghuys&ti, 15 Fed. Rep. 6,85, where it is 
said by Judge Nixon, (after considering other questions whieh arose:) 

"I havè Éaoch leas dlfficulty with regard to the other questions raised by 
the pleadinga and the évidence, to-wit: the rlglit of the cumplaiiiaiits to off- 
set theaniuuntof their crédit on the books of tlie bank at the ti nie of the 
failure. agal;nst the two promissory notes for $15,000 each, whicb the bank 
had received trom them fordiscuunt in the.nVontl'S of July and August pre- 
ceding thp fajlure [and not'due at tlie daje bf Irisolvency.] It is unquestion- 
ably tru6 that if tlie Kewark National Bank bëld tliëSe Dotés at the time of 
failure, and was entitled toreceive theamountS'4ue therë&n,' when 'tbey ma- 
tured, suchoffs^mijghtîbe made." , 
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It appeared, however, Uiat the bank had indofsed and parted with 
<b© notes before maturity. : 

We do not consider it important that the defendant's obligation is that 
of an indorser simply. Hià undertaking was complète and bis obliga- 
tion absolute when he placed bis name on tbfl note. Nothing remained 
for bim to do. Hia situation was similar to tba,t of a drawer of a bill of 
excbange. Tbe fact tbat hç migbt be discharged by act of tlie maker, or 
failure to protest and givenotice, is unimportant. Thç, suprême court of 
Pennsylvania so decided under similar circumstances, in Arnold v. iVéiss, 
36 L^. Int. 436. Whaitever cbaracter, however, may be ascribed to the 
âefendant's obligation the receiver took it such as it was, subject to tbe 
right of sètHÀff wbich the défendant then had. Judgment must, there- 
fore, be éntëred for the défendant, as provided for in thé case stated. 

AcssaoNi Ciicuit Judge, concurs. 
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i, OlBBntBS «r PAB8KNOBB8— T'ÉBSONAI. iN^ntlM— (^MOUDÀTIOX OF AOTIom— ÉS- 

'TOPraJL 

Where a roUway oompany mores th^t tbree ^kctlons pendtng against H by mem- 
berg 01 the ^am^ family, ttà pérsonal injuries reœlved in ttie deraillng of a car, 
sfaall be eonsUldated, and tbat if à ▼ei^ict is f OQnd there shall be but one verdict, 
it oapnot ajfterwards complais of the consolidation, althougb the court, against its 
objection, ruléd that there should be a separste verdict for ^dh plaintiff. 
t.' Bamb.' 

In snoh a case, there ia no error in requirlng separate vei^cta. 

9. DAMAfi^p^FBBSOKAI. INJCBÙCB— FUTUÇK SOTrEBIIie. 

In an action tried in Uarch for Personal injuries snstalned the prevlons Septem- 
ber, it appeared that plaintiS was still suffering to some estent, but would probably 
reoover. ^^Meld, that compensation couid be given for reasonably certain future 
sufléring aiid disability, thbùgh therQ was no évidence as to the length of Urne the 
san^e wotdd prObably cohtiïiue. : - 

In Error to the Circuit Court of the United State^ for the District of 
Colorado. 

Action by Œadys Jones against the Union Pacific Bailway Company 
fôT Personal injuries. Verdict and judgment for plaintiff. Défendant 
brings error. .Aflarmed. 
! John M. Tkiu:ston, WUlard Teller, and H. M. Oràhood, for plaintiff in 

^E. 2*. WeUs, R. T. MeNeal, and John 0. Taylor, for défendant inérror. 
Before Caldwell, Circuit Judge, and Shiras and Thaysb, District 
..Jndges. ■ /■ ' 

SHl^tAis, Ï)i8trict Jndge. This action was brought in the circuit court 
of the dÏBt^çt of Colorado for the purpose of recoyeriiig damages for Per- 
sonal injuries allegedto bave beeu pau^^ to plaintiff while she was a 
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pàBsenger upon a train upon the defendant's road, the car in which the 
plaintiff was riding, with her mother and sister, being derailed. Thé 
error mainly insisted upon by the plaintiff in error is that the trial court 
Consolidated this cause, for the purposes of the trial, with two other cases 
pending against the company in behalf of the mother and sister of the 
plaintiff. The foUowing extract from the bill of exceptions will show 
the action of the court in the particulâr complainéd of, to-wit : 

"Be It remembered that on this 27th day o£ June, 1891, this cause coming 
on for trial, • * * and it appearîng that thëre was on the docket of said 
court at tbat time, ready for trial, and duly assigned for triabon that day, two 
other suits against the same défendant, to-wit, one by Katherine Jones and 
one by \^inlfred Jones, and it appearîng th^t the causes of action arose out 
of one.accjdent and one alleged négligence on part of the défendant, the de- 
fendant insisted that the' thréé cases sliould be corsolidatéd'and tried as one 
cause, and that, if a verdict was found, there should be but one verdict and 
one judgment; but, the plaintiff objectihgthereto, tbe court deéided-tdtry 
ail tbree of said causes on one trial, but to take a verdict in each case and 
render judgment in each of the three causes, to which ruling the défendant, 
by its attorneys, then and there «xcepted." 

From this statement it is évident that two propositions were brought 
to the attention of the-coUït below; (1) Migbt not the three cases, then 
pending, be Consolidated and tried together? (2) If tried togethei, in 
what forA'' Slîoiild thffïui'y rélùm their Verdict ? Thé ârguhiènt on be- 
half of the, rail way company before^'this cou^t has been directed to the 
point that the company was put to a gfeat disadvantagè in being com'- 
pelléd'tç» try the three cases at one tifaie and before one jury. Grant- 
ing ail that is thus urged to be true, the difficiilty is that the action of 
the court below, in directing the cases tp be tried before the one jury, 
was brought about by the railway company itself, and it caiinot be heard 
to say that there was error committed in this particulâr, 

It is flittempted to be maintained in argument that the motion of the 
company for the consolidation of the causes for trial was so connected 
with its suggestion that only one verdict should be retùrned, and one 
judgment be entered, that the refusai of the court to direct a single ver- 
dict relieves the company from the responsibility of having insisted that 
the causes should be tried as one. This contention is inadmissible. By 
the action of the railway company two questions were presented to the 
triarcôhtt for décision; (1) Shall the causes be heard as one before the 
same jury ? (2) If soj in what form shall the verdict be returned? The 
court granted the request of the company that the three cases should be 
heard atthiî same tiniè before the one jury, and the coinpany is now 
estopped from questioning the correctness of a ruling which it asked to 
hâve madè, and for which it is prîmarily responsible. ' Having granted 
the requèstof the défendant that there should be but one trial for the 
three causes, the court then decided that the jury should be required to 
return three verdicts, and not one, as asked by défendant. It is open 
to thè défendant to aver that the court erred in it$ décision on this 
question, biat no argument is needed to show that the court decided cor- 
rectly. If a Single verdict had been returned, and a single judgment 
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haJ been based thereon, exceeding in amount $5,000, the défendant 
compaay would hâve secured the right of appeal to the suprême court 
of the United States, with ail ils attendant delays; but uo other possible 
advantages could bave accrued to the défendant cotopany. On the other 
hand, the rights of the plaintifFs in the several actions would bave been 
seriously aifected if the trial court had ordered the return of a single 
verdict, and had rendered a single judgment, because it would bave been 
impossible to détermine what part or proportion of the sum awarded as 
damages belonged to each of the several plaintiffs. Tbe court was there- 
fbre clearly right in directing that the jury should return a verdict ap- 
plicable to each case; thus showing the damages awarded to each one of 
the several plaintiffs. 

The next error assigned that will be noticed is that wherein the de? 
fendant coin pany coto plains that under the évidence in tbe case the jury 
ehould not bave been allowed to consider the future suffering of the plains 
tiffs as an élément of damage. The accident happened on the 4th of; 
September, 1890, and the trial was begun on the 26th day of May, 1891, 
and the évidence showed that at the time of trial the plaintiff waa still 
suffering to some extent from the injuries received; that the probabilitiea 
Were that she would ultimately recover, but no testimony was introduced 
direôtly lipon the point of time when complète recovery might be exr 
pected. In the charge to the jury the court very clearly limited the right 
of recovery to such disabilities or injuries as were proven to be real. çotn- 
plete and entire; and thereupon the bill of exceptions shows that thç 
folio wing proceedings took place: 

"Plaintifs Counsel. I noticed the court directs the attention of the jury 

tô the faetôf the disabilities, but sfdd nothing-oftheir suffering. I apprehend 

thèse parties are entitled to compensation for suffering. 

'■ "The Court. Yés; suffering, it Is true, is a proper élément for compen?ft- 

tion. h 

" Defmd(mt''s Counsel. That cannot go beyond the présent time, under this 
évidence. They cannot allow on account of thé future suffering. 

"The Court. I am not able to say that, gentlemen, it was said thèse la- 
dies would recover. The time in which théy may recover was not stated. 
Physicians expressed no opinion upon that. Probably they ought to hâve 
been asked by counsel thelr opinion on that subject, but it was not done; and, 
:in the absence of such testimony, you are at liberty togo upon your own judg- 
ment in respect to that matter. The plaintiffs can hâve no right of action 
hereafter for any part of the disability, and you can include în your verdict 
the disability which may continue from this time onward, in so far as you may 
believe it may continue, if you find for tbem." 

To this instruction exception was taken, and it is now argued that it 
was error to permit the jury to détermine whether there was a probabil- 
ity of future disability or suffering, and award damages therefor. As 
already stated, the évidence showed that the disabilities caused by the 
accident had lasted up to the date of trial; and, still existing, it waa 
the necessary inference that they would' continue, with the attendant 
suffering, for some time in the future; and for such future disability and 
suffering the plaintiff was entitled to recover. The objection made by 
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défendant is that it was încumbent upon the plaintiff to hâve introduced 
évidence proving the length of tiine the disability and sufFering would 
continue. If by this is meant that the plaintiflf was boxmdto çubmit 
in évidence the opinion of physicians upon this point, and that the jury 
would be bound to accept such opinions, we cannot agrée to the propo- 
sition. It wonld hâve been entirely proper for either or both parties to 
haVe introduced such expert testimony upon this point, but it was not 
done, and therefore the jury was rightly instructed that they must con- 
sider this matter of future disability, and décide it to the best of their 
judgmeftt, which was the équivalent of saying that they had before 
therfl no expert opinions, and must therefore décide it upon such facts 
as were in évidence. There was some évidence bearing upon the ques- 
tion before thé jury, — such as the nature of the injuries received, their 
efifect upon the physical condition of the plaintiff, and the length of time 
that the disabilities had already cohiinued; and, upon due considération 
of thèse facts, it was the duty of the jury to détermine whether there 
was à reasonable certainty of future disability and sufiFeririg, and, if so, 
to award compensation therefor. No expert testimony could hâve shown 
just how long such disability would exist in the future, ss the matter is 
one beyond absolute knowledge, and thefefore experts could only hâve 
given their opinions based upon the facts appearing in évidence; and, 
while such opinions might hâve aided the jury in reaçhing a conclusion 
upoû the question, yet they were not indispensable to its considération 
and détermination by the jury. 

Exception was also taken to the refusai of the court to give certain in- 
structions asked by défendant; but, with the exception of the fourth, 
which covers in another form the point just discussed, no spécial reli- 
ance is placed in the argument upon the refusai to give the second and 
third requests of défendant, doubtless for the reason that the charge of 
the court fuUy covered the points made in thèse requests. In the in- 
Btructions given the jury, the trial court very carefally and fuUy guarded 
the interests of the défendant in ail matlers pertaining to the injuries 
complained of, and to the extent of the recovery therefor; and the de- 
fendant is whrfUy without ground for just exception to any instruction, 
given ornot given, upon thèse matters. 

Finding no error in the record, the judgment below is affîrmed, at 
the cost pf plàîntiif in énror. 
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GxjLF, C. & S. F. R. Co. ». Washincton. 

(Circuit Court 0/ Appeals, Eighth Circuit. Pebrviary 1, 1S93. 

I. Ikdian Tbhkitoht — JuBiSDicTioN ov Fbdbbal Court— Amotjnt in Conteoveb3t. 

Under Act Cong. Marcb 1, 1889, § 6, proyiding that the Dnfted Statea cou rta in tha 
IndiaD Territory shall hâve jurisdiction In civil cases " when the value oî the thing 
in controverse or damages or money claimed shall amount tb tlOO or more, " such 
courts bave jurisdiction of an action for killing stock when the total amount clsùmed 
exçeeds $100, though the value of eacb. animal is less than tbat sum. 

S. E^ILBOAD COMPAKIES— KiLLIÎJO STOCK— FlEADINO. 

In the Indian Territory, a complaint alleging slmply tbat défendant, whila oper- 
ating its railway through plaintifl's pasture, negiigently kUled bis stock, and that 
tbe stock was killed solely through defendant's Inexcusable neglect, is suf&cient to 
wittastand a gênerai demurrer, since, uhder Hansf. Dig. Ark. S 6005, (in force In 
the territory,) a complaint will be treated as alleging every fact whicb can be im- 
plied from its averments by tbe most libéral intendment, 

8. Samb. 

In an action for the killing of stock, where plaintlff relies npon tbe f allure of tbe 
railroad company to fence its track according to à contract, tbat fact must be al- 
leged in the complaint. 
4> Samb— FENCiita Trace. 

A contract by a railroad company to fence Us track through certain lands im- 
poses upon it the same dutles and liabilities with respect to the killing of stock as 
would be imposed by a statute reqtuirlng It to fence. 
B. Samb— D0TT OF Company. 

In tbe Indian Territory, 'wbere neither tbe owners of animais nor railroad com- 
panies are required to fence, it is the duty of engineers to use reasonable care to 
discover stock upon tbe track, and to avoid injuring tbem wben discovered. 

A. Bame. 

The.fact that stock is in the Indian Territory In violation of law in no way affecta 
tbe dùty Of à railroad company to exercise care to avoid injuring tbem by the run- 
ning ot its trains. 
7. Same — Compbtenct of 'Witnbss. 

A witness familtar wlth a railroad track at a place where cattle vrera killed is 
compétent to testify as to tbe distance at virhich cattle on the track could be seen 
by the engineer. Such testimony Is not objecUonable as being tbe stavement of an 
opinion. 

B. Same— GiKcnMSTANTiAi. Evidbnob. 

It is compétent to prove by circumstadtial évidence that cattle found dead tdong 
a railway track were killed by the company's trains. 

9. Samb— Sfboiai. Findinqs. 

In an action against a railroad company for ktlUng stock it is within the discré- 
tion of tbe court to refuse to require a separate flnding as to eacb animal sued for. 

10. Impakblino Jukt— India» Tebbitobt. 

In aclvU case in tbe Indian Territory défendant is entltled to bave tbe jury drawn 
and impaneled in tbe mode prescribed by Mansf . Dlg. Ark. H 4013-1015. BaÙiway 
Co. V. James, 48 Fed. Hep. 148, followed. 

II. Appbai/— Biii OF Exceptions. 

The court cannot consider ttie sufBciency of thé evldenca to support tbe verdict 
wben tbe "substance" only of the évidence is contained In the biU of exceptions. 
To présent that question ail the évidence must be certifled up. 
12. Negligbhcb— Plbading. 

A gênerai allégation of négligence, without statlng the acts oonstituting négli- 
gence, is good as against a gênerai demurrer. 

18. PiBAMNG— WaIVEB. 

Under tbe settled doctrine of tbe United Btates suprême court, as well as nnder 
the Code of Arkansas, tbe flling of a plea to the merits after a demurrer is over- 
ruled is a walver of the demurrer. 

n Error to the United States Court in the Indian Territory. 
Action by J. R. Washington against the Gulf, Colorado & Santa Fe 
Eailroad Company to recover damages for the killing of stock. Verdict 
Andjudgment for plaintiff. Défendant brings error. Rcversed. 
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E. D. Kenna, J. W, Terry, and 0. L. Jackson, for plaintiff in erroi. 
S. S. Merrill, for défendant in errer. ; 

Before Caldwell, Circuit Judge, and Shibas and Thayee, District 
Judges. 

Caldwell, Circuit Judge. Thîs was an action commeneed in fhe 
United States court for the third judicial division of the Indian Territory 
by the plaintiflf against the Gulf, Colorado & Santa Fe Raiiway Com- 
pany for the recovery of damages for stock alleged to hâve beén injured 
and Mlled by the négligent opération of the defendant's locomotive én- 
gines and trains. The plaintiff recovered judgment for $375.72, and 
the défendant sued eut this writ of error. The summons was in proper 
form, and the court rightly overruled the motion to quash'it, because it 
did not state the nature and amount of the plaintifPs demand. Mansf, 
Dig. § 4968; Id. Form No. 1, p. 1251; Raiiway Oo. v. James, 48 Fed. 
Eep. 148. 

There was a demurrer to the complaint upon two grounds: First, that 
the court had no jurisdictiou of the subject-matter of the suit; and, sec- 
ond, that it did not state sufiicient facts to constitule a cause of action. 
The damages laid in the complaint are $468 forinjuring and killing sevw 
eral head of stock at différent times. The complaint states the value of 
each head of stock killed, and the value of each one is less than $100. 
The first açt of cougress regulating the civil jurisdictiou of the court iû 
the Indien Territory provides that the court shall hâve jurisdietion in 
civil cases "when the value of the thing in controversy or damages or 
money claimed shall amount to one huijdred dollars or more." Act 
March'Ji,:1889, (25 St. U. S. p. 783, c. 333, § 6.) When the 
aggregatè of the damages or money clàiméd amounts to $100, the 
court h^as jurisdietion under this section. The fact that each ani» 
mal for "wïiicVlhe plaintiff sues was wçrth less than $100 makes no 
différence, if the damages claimed for ail of them amount, to that sum. 
The last act 6î congress regulating the jurisdietion of the court — Act 
May 2,1890, (26 St. Û. S. p. 94, c. 182, § 29,) -déclares thattbe 
court Shall hâve "jurisdietion in ail civil cases in the Indian Terri- 
tory," wit'h exceptions which dô not affect this question. Whether this 
açt repeals by implication the limitation on the jurisdietion contained in 
the act ol'jïS'Sâ we do not décide. 

The complaint allèges that the défendant, while operating its Une of 
raiiway th^rough t)ie plaintifï's pasture, negligently killed the stock sued 
for, and that tbe stock was killed solely through the inexcusable négli- 
gence of the défendant. It is said this statement of the cause of action 
isfatally^gfçctivé In substance, because it merely stàtes that the cattla 
were killed by the défendant while operating its road through the plain- 
tiff's pasture, and does not state how the défendant killed them, — 
whether it'Wab by'running its engines and trains over or against them, 
or in some other mahner, — and that it does not state in what the alleged 
négligence oflhe défendant consisted. The complaint is inartificially 
drawn. i But- against the assault of a général demurrer it is good under 
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the Code in force in that territory. Under that Code a complaint is 
good on demurrer if it contains the substantial éléments of a cause of 
action, howeyer indefinitely or inartificially they may be stated. In- 
definiteness, or uncertainty of statements in a complaint which, when 
construed in the most libéral manner, states the substance of a cause of 
action, is not a ground of demurrer, but is a defect to be corrected by 
motion for a more spécifie statement. The complaint will be treated as 
alleging by implication every fact which can be implied from its aver- 
ments by the most libéral intendment. Mansf. Dig. § 5065; Fordyce v. 
JlferriH, 49 Ark. 277, 5 S. W. Rep. 329; Grem v, Mayor, 8 Abb. Pr. 27; 
Meyer v. BaUway Oo.,7 N. Y. St. Rep. 245. It is very well settled that 
a général allégation of négligence, without stating the particular acts 
which constituted the négligence, is good against a gênerai demurrer, 
Harper v. BaHroad Cb., 36 Fed. Rep. 102; Railroad Co. v. Orenshaw, 65 
Ala. 566; GUy of Andersmiv. East, 117 Ind, 126, 19 N. E. Rep. 726; 
«Scott V. Hogan^ 72 lowa, 614, 34 N, W. Rep. 444; McFaddm v. BaU- 
way (h., 92 Mq. 343, 4 S. "W. Rep. 689. Moreover, it is the settled 
doctrine, of the suprême court of the United States that filing a plea to 
the merits after a demurrer is overruled is a waiver of the demurrer. 
StanUm v. Embry, 93 U. S. 648; Campbell v. WUœx, 10 Wall. 421. And 
this is the rule under the Code of Arkansas, in force in the Indian Ter- 
ritory. Jones v. Teiry, 43 Ark. 230. 

The court refUsed the request of the défendant to hâve the jury drawn 
and impaneled in the mode required by sections 4013-4015 of Mans- 
field's Digest. This was error. Raihmy Oo. v. James, 48 Fed. Rep, 
148. 

, A witnessfamiliarwith the traek of the defendant's road at the place 
where thç cattle were killed was asked how far cattle on the track could 
be seen in each direction by the engineer or other person on the track 
from :the point where they were killed. The objection to this question 
— 'that itçajled for the opinion of the witness — was rightly overruled; 
The question related to a fact about which any one acquainted withthe 
Itracfc, and possessed of ordinary intelligence and eye-sight, mightgive 
his opinion or.judgment. .It is every-day practice in the courts for 
witnesses to. be asked similar questions, such as the size of a room, the 
width of a street, the distance between two objects, and the distance a 
given object can be seen from a particular stand-point. In thèse and 
like cases it is compétent for a witness acquainted with the places or lo- 
calities to state his best judgment, based on his personal knowledge 
{ind observation, of the localities and places. Thèse are matters of 
common knowledge, about which experts bave no advantage over lay- 
men; and to hold that a witness could iiot testify to the distance be- 
tween objects, or the distance a given object could be seen from a par- 
ticular stand-point iiamiliarto him, unless he had actually measured the 
distance, would entail intolérable expense and delay in the administra- 
tion of the la,w, and frequently resuit in a total faÙure of criminal as 
-w^ as çiiViil: justice. 



850 FEDERAL EEPOETEB, VoL 49. ' 

■ It Tfas not error to refuse tp instruct the jury to retùrn a verdict for 
the défendant upon the ground that there was not sufficient évidence to 
support the plaintifif's action. There waS abundâht évidence to warrant 
îhe 3ury in finding a verdict for some of the stock killed. Besidea, 
there Was évidence tënding to show that the défendant had agreed to 
fehœ its traek through the plaintiffs pasture, and thât the cattle strayed 
où thè track and were killed by reason of the negléct ôf the défendant 
to fenoe its track accôrding to its agreemént. Nor was it error for the 
court to i-efuse to charge the jury to rèturn a verdict for the défendant 
sas to âll stock "the witnesses did not see killed." One who kilis an- 
bthèr in secret, w'heti lïo eye sees! the deadly potion administered or the 
fatal bl6w âtruck, may be convicted of murder, and hànged on circum- 
stantîal évidence; and no reason is perceived why the sarne character 
of evMence may not be suflScient to prove that a railroad company killed 
a cow ôf a mule; and that the killing was the resuit of the conipany's 
négligence. Some of the eattlé sued for weré found, very soon after 
they *rere killed, on or near the railroad track, and the injuries and 
marks of violence appearing upon their bodies were such as would be 
inflicted by coming in contact with a moving eng'ne or train of cars. A 
jury might well find from thèse cîrcuimstances that the cattle were killed by 
the defendant's trains. Whether the killing occurred through the nég- 
ligence ot the railroad company is not so easily proved; but that fact, 
like any dthef, may be proved by circumstancea. It is compétent for 
the plaintiff in such caseâ to show that the track where the cattle were 
killed ia straight, and free from any obstruction which would obscure 
the view of the engineer of a train going in either direction, and that by 
the exercise of ordinary care and diligence the ehgineer could hâve seen 
cattle on the track, not only in daylight, but, by the aid of the head- 
light of thé locomotive, in the night-time also, in time to hâve avoided 
the killing. Thèse and any other circumstances calculated to throw 
light on thé issue may be considered by the jury. It is the province 
of the jury to say whether the circumstances in any given case are suffi- 
cient to warrant a finding that the cattle which no witness saw killed 
were killed through the négligence of the railroad company, when there 
is any évidence tending to show that fact. It does not appear, as shown 
elsewhere in the opinion, that ail the testimony in this case that was 
heard by the jury is before us, and we can therefore form no opinion as 
to its sufficiency; and the presumption that the verdict was founded on 
sufRcient évidence must prevail. 

It was not error to refuse to instruct the jury that they must make a 
spécial finding as to each animal sued for. That was a matter within 
the discrétion of the court, and its refusai to give such a. direction can- 
not be assigned for error. 

But two exceptions are argued to the charge of the court, and thèse 
■we will consider. The court instructed the jury that — 

"The question of négligence is a question to be determined by ail the facts 
and circumstances introduced before you. In cases of negllgemice, each case 
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should be determined upon its own peculiar cîrcumstances. The raîiroad 
Company owes it to the owner of stock that the agents or engineers operating 
the train or trains shall use care, v/ben stock is discovered by him, to prevent 
injury to it; yet theré îs an obligation due to others from railroad companies 
in running their trains, wliîcb is tbat the agents or engineers shall keep a 
lookout for stock on the track; and the jury will détermine from tbis whether 
the agçints or engineers bave used ordinary or reasonabie care to prevent in- 
juring thèse animais." 

This instruction was probably su^ested by the opinion of the court 
in Railroad Cb. v. Ken, 52 Ark. 162, 12 S. W. Rep. 329. It is there 
said: " 

"Theextentof the duty whicb a railroad company owes to the owner of 
stock upon its track is tbat the engineer in charge of tbe train at the tlme 
shall use ordinary or reasonabie care, after the stock is discovered by him, to 
prevent injury to it; and this négatives the idea that the engineer is bound 
to keep a iookoat for stock. * « * There is an obligation due to others 
from railroad companies to préserve a strict lookout wfaile running theit 
trains; and, as' the agents of tbe company, in the absence of circumstanceâ 
leadlng to a différent conclusion, are presumed to keep such lookout, it is a 
fair inference of fact for the jury that a watcbf ul agent will see stock on or 
near the track, and tbat they will tben détermine whether he bas used ordi- 
nary or reasonabie care to prevent injury to it," 

The court does not state who the "others" are to whom the company 
owes the duty to keep "a strict lookout while running its trains," and 
of which duty the owners of stock may avail themselves by an inference 
of fact to be drawnby tbe jury. There is no intimation of the relation 
those other persons sustain to the company to whom it owes this spécial 
duty. Pjassengers and passenger trains are doubtless within the rule 
enunciated; but are freight, gravel, or construction trains, or a single loco- 
motive? In our judgment, a more satisfactory statement of the law on 
this point is found in other décisions of that court. In a case not 
referred to in the opinion last cited the court said: 

" Although the mule was wrongfully on the defendant's track when he re- 
ceived the injury of which he dieid, and was not seen by the engineer, yet if, 
by the exercise of ordinary care and watchfulness, he might bave seen him 
in time to bave averted the danger, tbe défendant was liable for the injury 
that resulied from the accident. It was certainly tlie duty of the engineer to 
keep a constant and careful lookout for stock which might be upon the 
track." Baiîimy Co. v. Finley, 37 Ark. 662-570. 

In a later case the court said: 

"Railway companies are not insurers of the livea and safety of ail the do- 
mestie animais in the country through which their Unes run. Ordinary care 
in the management of their trains is the measure of vigilance wbir;h the taw 
exacts of them in their relations to the owners of such animais ; and this means 
practically that the company's servants are to use ail reasonabie efforts to avoid 
harming the animal after it is discovered, or might, by proper watchfulness, 
bave been discovered, to bé on or near tbe track." Railway v. Hoïland, 4Ô 
Ark. 836. 

It is a matter of coramon knowledge that the Indian Territory is a 
grazing country, where cattle in great numbers run at large. In the 
Indian Territory the owners of cattle are not bound to fence them up, 
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ând the railroad Company is not bound to fehce thern out. A raiïroàd 
oJJèrated in a country where thèse conditions obtain, without exercising 
reasonable care to prevent injnry to' stock, would beoome an .intolérable 
engine of destruction to animal life. The railroad company knows that 
animais are liable to be found upon its track at any place and at aU 
times of day, and that, unleSs reasonablé Care is exercised to discover 
them, and the same degree of care used to prevent injury to them after 
they are discovered, they will probably- be injured or kiUed by the 
powerful engines it ruas upon its road. .Under thèse conditions it cannot 
be maintained that the company is not bound to use any care to discover 
cattle on its track. We cannot yield our assent to thft doctrine that an 
engineer who refuses to look, or is blind or near-sighted, may run his 
engine ôyer and kill domestic animais ad libitvm, and withont impos- 
ing any liability on his company theïéfpr, because he did not see them. 
It.jsi the duty of the company, under the conditions whjich exist in this 
terriitory,ito exercise ordinary care and watchfulness toidiscovçr domes- 
tic animais upon its track, and, when they are diâcovered, to qse rea- 
Bonkble efforts to avoid harming them. And this is its duty inde- 
peù'dently of any higher duty it may owe to others. There is no rela- 
tion between the duty it owes to its passengers and the duty it owes tô 
the owners of stock on its track, and the duty it owes to the former 
catinot bè made the measure of its duty to thô latter, either directly or 
by ciretibilocution. r 

The Ibrm of the instruction is objectionable. It îs framed on the 
érrôneoùs supposition that the railway company is nttt required to use 
ordinary care and watchfulness to discover cattle on 'the track, but^ in 
reality, itiinposes this duty by indirection, by telling the jury that thé 
company owes a duty to " others * * * to préservé a strict look- 
out while running" its trains, and that, as it is "presutiied to keep 
such lookout, it is a fair inference of fact for the jury that a watchful 
agent wiU sée stock on or near the track." But as the measure of the 
duty the company owed to others, as defined in the instruction, was né 
greater than the duty it owed the plaintiff in the particular case, it was 
not erronepusj but only a roundabout way of stating the law. 
i The other instruction, the exception to which is insisted upon in 
argument, was to the effect that, if the défendant agreed to fehce its 
track though the plaintiff's pasture, and did not.do bq, and the cattle 
strayed on the track and were killed by the defendant's engines or trains 
byreàson of theneglect of the défendant to fence its road, then the killing 
of the cattle was négligence. on the part of the défendant. If the law 
had imposed on the défendant the duty to fence its road, and it had 
not done so, and the cattle had strayed upon the track and been killôd 
as a resuit of the négligence of the company to perform its Içgàl duty 
in this regard, it would hâve been liable for the cattle killeâ, without 
référence to the question of négligence in the opération of ite trains. 
And when a railroad company enters into a contract with a laûd-owner 
to fence its track through his premises for the protection of his stock, 
Bùch a contract is as obligatory on tHe railroad company as a statute 
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requîring it to fence its track; and, so far as relates to the question of 
thé liability of the railroad compan}' for stock killed by reason of its 
breach of such duty, it is precisely wliat it is when the obligation to 
fence is imposed by statute. The court told the jury that if they 
found the défendant had made such a contract, and that the cattle 
•were killed by the défendant as the resuit of its breach of that duty, 
then the killing of the animais was négligence. It might hâve told 
therai that in such case the défendant was liable for the cattle killed 
without référence to the question of négligence in the management and 
opération of its engines or trains which did the killing. 

Tbere was no objection to the admission of the évidence to prove this 
alleged contract. The only question was its sufficiency, and that was 
properly left to the jury. Whether it was sufficient to warrant a verdict 
on this issue for the plaintiff this court cannot say, because the "sub- 
stance" only of the testimony is embraced in the bill of exceptions, and 
we would not be willing to disturb the verdict of the jury, or hold that 
there was not sufficient évidence to support any given issue in a cause, 
upon the statement contained in the bill of exceptions in this case,— 
that the witnesses testified in "substance" to what is therein stated. 
The opinion of the jury and of this court might differ widely from that 
of the parties or the court below as to what was the "substance" of the 
witnesses' testimony . The parties and the court may and should omit 
from the bill of exceptions ail irrelevant and redundant matter; and the 
testimony of witnesses may be stated in a narrative form when it was de- 
livered in answer to questions; but what is sent up as the évidence in 
the case must be certified to be ail the évidence, and not the "sub- 
stance " of it, before this court can be asked to pass on the question of 
its sufficiency to support the verdict. As the case must go back for a 
new trial, we deem it proper to say that if the plaintiff relies, as a ground 
of reeovery, upon the fact that the cattle were killed by reason of the 
neglect of the défendant to fence its track according to its contract, we 
think that under the Code in force in the territory that fact should be 
stated in the complaint. He may, of course, allège as grounds of re- 
eovery both négligence in the management and opération of the defend- 
ant's trains and its neglect to fence its track according to its contract, as 
a resuit of which the cattle were killed, and as many other grounds of 
reeovery as he may bave. If an objection had been interposed to the 
introduction of testimony on this point it must bave been sustained, un- 
less the plaintiff had amended his complaint. 

It is assigned for error that the court refused to give certain instruc- 
tions to the jury asked by the défendant. The first, fourth, sixth, and 
seventh prayers of the défendant were embraced in the charge in chief, 
and the court did right in not incumbering the record and confusing the 
jury by repeating them. By the second, third, and fifth prayers the 
court was asked to charge the jury as folio ws: 

"The court instructs the jury that the engineera and servants in charge of 
defendant's railway trains are not bound to keep a lookout for stock upon or 
near the defendant's railway track, and that the extent bf the duties which a 
v.49F.no.5— 23 
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ra)lroad company owçs to the ownet of stock upon Its track and right of way 
ici tbat the engineer in charge of thé train shall use ordinary or reasonable 
care, after the stock is discovered by aùcb engineer, to prevent injury to such 
stock." 

We hâve seen that this is not a fall and accurate expression of the law 
on this subject. 
The èighth prayer asked the court to charge the jury as follows: 
"The court instructs the jury that the stock of the plaintiff in this case, 
mentioned in plaiiitiff's complaint, were in the Indian Territory in violation 
of law, and the défendant is not liable to plaintia for any of such cattle as 
were killed by defendant's engii^ers and trains only because of gross negli» 
gence on the part of the defendant's serrants in kiliing such stock." 

Whether the cattle were in the Indian Territory in violation of law was 
a mixed question of law and fact; and, if its considération was deemed 
material to the case, its détermination should bave been left to the jury, 
under proper instructions as to the law. But if the cattle were in the 
territory in violation of law, that was no concern of the défendant, and 
gives it no right to exercise any less carë to prevent injury to them than 
it was bound to exercise to prevent injury to cattle rightfully in the ter- 
ritory. 

The judgment is reversed, and the cause remanded, with directions to 
grant a new trial. 



GuLF, C. & S. F. B. Co. V. Caupbbll. 
(Cireuit Court of Appeal», Eighth CirouU. Febniuy 1, 1803.) 

L'IXI>U.H TXRRITOBT— ImFàKSUKO JtIBT. 

In a civil case In the Indian Territoiy défendant Is entltled to hâve a panel of 18 
compétent jurors from which to make bis peremptory chaUenges, as provided by 
Uansf. Die. Ark. § 4036, vrbich is in force in the territory. RaUway Co. T. WfUih- 
ington, 49 Fed. Rep. 847, f ollowed. 
■. Samb— Ikstboctions— Rbdoction to Writing. 

In civil actions in the Indian Territory the court cannot be required to reduce its 
gênerai charge to writing, sinoe Mansf .-Sig. Ark. % 6131, subd. 6, only reqtuires tliat 
requested Instructions shall be reduced to writing. 

In Error to the United States Court in the Indian Territory. 

Action by W. R. Campbell against the Gulf, Colorado & Santa Fe 
Bailroad Company to recover damages for kiliing stock. Verdict and 
judgment for plaintiff. Défendant brings error. Reversed. 

E. D, Kmna, J. W. Terry, and C. L. Jcwkson, for plaintiff in error. 

Before Caldwsll, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Caldwbix, Circuit Judge. This was an action commenced before a 
United States commissioner in the Indian Territory (those oflBcers in 
that territory being invested byact of congresswith the jurisdiction com- 
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monly exeroîsed by justices of the peace) to recover damages for the al- 
leged négligent killing of two sheep by the plaintiff in errer. The plain- 
tiff below recovered judgment for $30 before the commissioner. The 
railroad company appealed from the judgment of the commissioner to 
the United States court, where the case was tried de novo before a jury, 
and there was a verdict and judgment in that court in favor of the plain- 
tiff for $30, and the company sued out this writ of error. 

The folio wing errora are assigned: 

"First. The court erred in refusing to furnish connsel with a list of eight- 
een qualiûed and compétent jurors, as requested by dffendant's attorneys, 
from wliich to make peremptory challenges. Second. ïhe court erred in over- 
ruling defendant's objection to the introduction of any évidence, because the 
complaint failed to state a cause of action. Third. ïhe court erred in per- 
mitting plaintiff, Campbell, as a witness in his own behalf, to testify that he 
could see one-balf mileeach way from wheie the sheep in question vvere found 
dead. Fourth. The court erred in declining to instruct the jury to render a 
verdict in favor of the défendant in this case. F^fth. The court erred in re- 
fusing to charge the jury in writing. Sixth. This court erred in charging 
the jury as follows: • ïhe burden of proof is upon plaintiff, and he must hâve 
proved ail thefacts by a fair prépondérance of the évidence, and that he was the 
owner of the sheep that were killed by défendant rail way company. Défend- 
ant dénies each and every allégation in plaintifE's complaint contalned. Plain- 
tiff mustaiso jirove that the sheep were killed by the neglect of the défendant 
company.'" 

Thèse assignments of error will be oonsidered in their order. 

Mrst. The court should hâve granted the defendant's request for a 
panel of 18 compétent jurors from which to make its peremptory chal- 
lenges. Bailway Co. v. Washington, 49 Fed. Rep. 347, (at the présent 
term.) 

Second, The complaint filed with the commissioner was sufScient. It 
stated the cause of action with more détail and technical accuracy than 
the act regulating pleadings in commissioners' courts requires. Mansf. 
Dig. § 4036. 

Third. This court rightly overruled the objection to this évidence. 
Railway Co, v. Washington, supra, 

Fourth, As the case must go back for a new trial, we refrain from dis- 
cussing the évidence, or expressing any opinion as to ita sufficiency to 
support the verdict of the jury. 

Mfth, The provision of the Code in force in the territory relating to 
the mode of charging juries reads as follows: 

"When the évidence is concluded, either party may request instructions to 
the jury on points of law, which shall be given or refused by the court, which 
Instructions shall be reduced to writing if either party require it." Mansf. 
Dig. § 6131, subd. 5. 

This provision has relation to the instructions specially requested by 
the parties. Such instructions must be in writing if either party re- 
quires it. But the charge of fhe court, in chief, which it gives on its 
own motion, is not, by this section, required to be reduced to writing. 
There is such a requirement in the constitution of Arkansas, but that is 
not in force in the Indian Territory. In this case neither party preferred 
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any requests for instructions. The court charged in cîiief, and it waa 
not error for the court to décline to reduce that charge to writing. 

Sùcth. The exception to this instruction is that it does not state the 
law. We think as much of the law as it assumes to state is stated cor- 
rectly. If the défendant desired additîonal or spécifie instructions on 
any point or issue in the case, it should hâve preferred its requests at 
the time. For the first error assigned the judgment is reversed, and the 
cause remanded, with directions to graut a new trial. 



GuLF, G. & S. F. R. Co. V. Ellidge. 
ICircuit Court of Appeals, Mghth, Circuit. Febniary 1, 1892.) 

1. BaIlboàii Companibs— Killino Stock. 

In an action for killlng stock in the Indîan Territory it was error to refuse an in- 
struction that the oompaoy owed the owner no duty except to use ordinary oare to 
avoid injuring the stock af ter the engineer discovered it nponthe track, or after ha 
might hâve discovered it hy the use of ordinary and reasouable care. 
S. Samb^Instructions— Ddtt to Fbncb. 

As there is no statute retyiiring rallroad companies to fenoe their tracks in the 
Indian Territory, the court, when requested, should give a obarge to this eilect, in 
order to prevent misconception. 

In Error to the United States Court in the Indian Territory. 

Action by W. I. Ellidge against the Gulf, Colorado & Santa Fe Rail- 
road Company to recover damages for the killing of stock. Verdict and 
judgment for plaintiff. Défendant brings error. Reversed. 

É. D. Kenna, J. W. Terry, and 0. L. Jackson, for plaintiff in error. 

A.Eddleman and W. A. Ledbetter, for défendant in error. 

Before Caldwell, Circuit Judge, and Shiras and Thayer, District 
Judges. 

Caldwèll, Circuit Jùdge. This was an action commenced in the 
United States court in the Indian Territory by Ellidge against the rail- 
way Company to recover damages for cattle alleged to hâve been killed 
by the négligence of the company. The plaintiff below recovered judg- 
ment for $150.50, and the company sued out this writ of error. This 
case is idéntical in many of its aspects with the case of the same plain- 
tiff in error against Washington, 49 Fed. Rep. 347, and the case of the 
same plaintiff in error against Campbell, Id. 354, in which opinions hâve 
just been flled. 

The first four errors assigned are as folio ws: 

"First, The court erred in overruling del'endant's demurrer. Secona. 
The court erred in overruling the motion to quash the writ of sumraons in 
this case. Third. The court erred in rèîusing to furnish counsel with a list 
of eighteen qualified and compétent jurors from which to make peremptory 
challenges. Fourth. The, court erred In permltting wltnesses Ellidge and 
Blake to testify as to the distance which they could see up and down the track 
from the place where the stock was claimed to hâve been killed." 
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Thefirst, second, and fourth of thèse assignments were overruled, ând 
the third sustained, in the case of the plaintiff in errer against Wash- 
ington, supra. The défendant requested the court to instruct the jury 
to return a verdict for the défendant as to ail the cattle sued for, and to 
return a verdict for the défendant as to ail the cattle sued for, except one 
cow. There was sufficient évidence as to the killing of several head of 
cattle to let the case go to the jury, and thèse requests were properly re- 
fused. There are several assignments of error based on the instructions 
given and instructions refused. The first, fourth, and sixth requests of 
the défendant were embraced in the charge in chief, and it was not error 
to refuse to repeat them. The second and third requests déclare that—r 

"ïhe extent of the duty which the railroad company owes to the owner of 
stock upon its track and right of way is that the engineer in the charge of the 
train shall use ordinary and reasonable care after the stock is discovered by 
such engineer to prevent injury to such stock." 

Thèse requests fell short of expressing the whole duty of the comr 
pany in such cases. It is the duty of the company to exercise reason- 
able care and watchfulness to discover cattle upon its track, and, wheri 
they are discovered, to use reasonable diligence to avoid injuring them. 
Railway Co. v. Washington, supra. 

The defendant's fifth request was as foUows: 

"The court instiucts the jury that the défendant railway company owed 
no duty to the plaintiff when plaintiff's stock strayed upon defendant's track, 
except to use ordinary or reasonable care to avoid injury to said stock after 
the engineer in charge of said train had, or by the use of reasonable and 
ordinary diligence might hâve, discovered said stock upon or near the said 
railway track." 

This request expresses the law, and should hâve been given. 

The seventh request asked the court to say to the jury that the law 
did not make it the duty of the railway company to fence its track. Thià 
is undoubtedly true, and, to prevent any misconception on the part of 
the jury as to the duty of the company in this regard, the court shoUld 
hâve given the instruction asked. 

The eighth request was as follows: 

"The court instructs the jury that the stock of the plaintiff in this casç 
mentioned in plaintiff's oomplaint were in the Indian Territory in violatlo^ 
of law, and the défendant is llable to plaintiff for any such cattle as killed by 
defendant's englues and trains only because of gross négligence on the part 
of defendant's servants in killing such stock." 

There was no error in refusing to give this request. Railway Co. v. 
Washington, supra. 
The ninth request was in substance a répétition of the eighth. 
Error is assigned upon the foUowing instruction given by the court: ; 

"The question of négligence isaquestion to be determined by the juryfrom 
ail the circumstances adduced before you. In cases of alleged négligence eàch 
case should be determined by its own peculiar circumstances, while in ordi- 
nary cases the duty that the railroad company owes the owuer of stock upon 
its track is that the engineer in charge of said train at the time should use 
ordinary and reasonable care after stock is discovered by hira to prevent in- 
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Jury pt> it Tet there is ai^ obligation due to others frppi railroad «ompanies, 
and that is to observe a strict loo^out, wbile running their traiiis. for stock; 
and thejir agents, servants, and employés are preaumed tokeep sucfi lookont, 
and it is ja fair presumption that à watthful agent will see stock on the tiack; 
and the Jury will then détermine, ffom ail the circurastances addiiced before 
you, whether the agents, servants, or engineers used ordînaryxare to prevent 
injury to thecattle." 

This instruction bears some rééemblance to that giveu in the case of 
Raiîway Où. v, Washington, mpra. We condemned the form of the in- 
struction in that case, and it ia much worse in this. As given in this 
case, it would be likely to confuse and mislead the jury. They might 
very wellinfer, and probably woùld iiïfer, that the company owed the 
same duty to owners of stock on the track that it owes to its passen- 
gers. 

We hâve stated the measure pf the company's duty in respect of cattle 
on its tràck, and the rule is stated in the fillh request of the plaintifif in 
error in this case, and which we havè held it was error not to give. The 
judgnient is reversed, and the cause remaaded, with directions to grant 
a nevr irial. 



Gttlf. C. & S. F. B. Co. 0. CHII.DS. 
{Circuit Court of Appeala, Eiahth Circuit. February 8, 1893.) 

In Error to the United States Court in the Indlan Territory. 

Action by Henry ChiJds a^ainst the Gulf, Colorado & Santa Fe Railroad 
Company to recover for the killing of a horse. Verdict and judgmeat for 
plaintiff. Défendant brings error. Reversed, 

S. D. Kenna, J. W, Terry, and C L. Jackson, for plaîntifï in error. 

Before Calowell. Circuit Judge. and Shibâs and Thaybr, District 
Judges. 

Caldwell, Circuit Judge. This action was coramenqed before a United 
States commissioner in the Indian Territory by Childs against the railway 
company to recover damages for a horse alleged to hâve been killed through 
the négligence of the company. There was a trial in the cummissioner's 
court before a jury, and a verdict and judgment against the company for 
$100. from which judgment the company appealed tothe United States court, 
where the case was tried de novo before a jury, and there was a verdict and 
judgment in that court in favor of the plaintifif for $87.50, and the company 
sued out this writ of error. The following are the errors assigned: 

"First. The court erred in refusing to furnish counsel with a Ust of eight- 
een qualifled and compétent jurors, as required by defendant's attorneys, 
from which to make the peremptory challenges. Second. The court erred in 
permitting plaintiff, Childs, as a witness in liis own behalf, to testify that he 
could see two or three liundred yards either way from where the horse in con- 
troversy was f ound dead. Third. The court erred in allowing the witnesa 
Lof tua to testify that he could see two or three hundred yards either way from 
where the horse in controversy was found dead. Fourth. Tho court erred in 
allowing the witness Robinson to testify to the value of the horse. Fifth. 
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The court erred In declining to instruct the jury to return a verdict In favor 
of défendant, as was requested by défendant at the close of the testimony. 
Sixth. Said court erred in refusing to charge the jury in writing, and before 
the argument of counsel, as to the law in this case. Seventh. The court erred 
in charging the jury as follows: 'The engineer should be on the lookout for 
stock when running bis train, and should use due careand vigilance in keep- 
ing such lookout.'" 

The flrst assignraent is well taken, and for that error the case must be re. 
versed. The second, third, and fourth assignments are frivolous. As the 
case must gb back for a new trial, we i-efrain from expressing any opinion on 
the question of the sufflciency of the évidence to support the verdict of the 
jury. It was net error for the court to refuse to put its charge in chief to the 
jury in writing. Railway Co. v. Campbell, 49 Fed. Eep. 354, (at the présent 
term.) The court did not err in giving the instructions set ont in the séventh 
asslgnment. RatlAJoay Co. v. Waihington, 49 Fed. Rep. 347, (at the présent 
term.) The Judgment Is reversed, and the cause remanded, with directions to 
grant a new trial. 



GlTLF, C. & S. P. R. C!o. V. Mabtik. 
(Circuit Court of jLppeaXs, Eîghth, Ctreuit. Febmary 8, 1893.) 

In Error to the United States Court lu the Indlan Territory, 

Action by T. A. Martin against the Gulf, Colorado & Santa Fe Bailroad 
Company to recover for the killing of stock. Verdict and judgment for plain- 
tifl. Défendant brings error. Beversed. 

E. D. Kenna, J. W. Terry, and 0. L. Jackson, for plaintifl in error. 

Before GaJjDVtsll, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Caldweli,, Circuit Judge. This action was commenced before a T7nited 
States commissioner in the Indian Territory by Martin against the railway 
Company to recover damages for a sorrel mare alleged to bave been killed 
through the négligence of the company. The plaintiff below recovered judg- 
ment before the commissioner for $75, from wbich judgment the company ap- 
pealed to the United States court, where the case was tried de novo before a 
jury, and there was a verdict and judgment In that court in favor of the 
plaintlfE for $75, and the company sued ont this writ of error. Every error 
assigned bas been decided in the cases of this plaintiff in error against Wash- 
ington, the same against Campbell, and tbe same against Eilidge, in which 
the opinions were ûled at this term. Keference is made to the opinions in 
those cases. It is needless to go over the ground again. The only error in 
this case was in ref uâing tbe defendant's request for a panel of 18 jurors. 
For this error the judgment is reversed, and tbe cause remanded, with direc- 
tions to grant a new trial. 
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In re McDonough. 
(PiitHct Court, D. Montana, February 5, 1892.) 

I. I^DiAH»— "SpiBrruoùs Liquohs "— Bbeb. 

Béer 1b not a"8pirituous liquor, " withln the meaning of Kev. St. U. S. i 2139, 
denoundng the ofiense of seULng spiritaous liquors and wine to Indians. 
3. Samb — Çtatutbs^Legislativb Construction. 

Aot Cong. July i, 1884, declaring (p. 94) that section 3139 shall not be a bar to 
thô proseoution of any offlcer, soldier, or employé of the United States who shall 
fiimish "Uquors, wines, béer, or any Intoxlcating beveràge whatever" to any In- 
dian, Is not a législative construction of such section. 
8, SlMS— FINAL Statutbs— Construction. 

A pénal statute must be striotly construed, and cannot be enlarged beyond 
the ordlnary meaning of Its ternis, In ordsr to carry Into effect the gênerai pur- 
pose for whlch it was enacted. 

Pétition by W. J. McDonough ^^r a writ of kabeaa corpus to release 
Lim froni imprisonment on a complaint bel'ore a United States commis- 
Bioner for selling béer to an Indian. Prisoner discharged. 

Rujm C. Garkind, for petitioner. 

J. M. McDonald, Asst. Ù. S. Atty. 

Knowles, District Judge. The petitioner was arrested on complaint 
made before a United States circuit court commissioner foi: selling to an 
Indian in charge of an Indian agent spirituous liquor, to-wit, one bottle 
of béer. Section 2139 of the Revised Statutes of the United States pro- 
vides: ,: . , . , 

"Every person (except an Indian in the Indian country) who sells, ex- 
changes, gives, barters, or disposes of any spirituous liquors or wine to an 
Indian under the charge of any Indian superintendent or agent * * * 
phall be punished by imprisonment for not more than two yeàlrs, and by a fine 
of not more than three hundred dollars." 

■ It is claimed on the part of petitioner that thç term "spirituous 
liquor," does not înclude béer. "The popular or received import of words 
furnishes the gênerai rule for the interprétation of publiclaws as well as 
private and social transactions." MaiUard v. Lawrence, 16 How. 261; 
Arthur v. Morrison, 96 U. S. 108; Martin v. Hvm.ter'a Lessèes, 1 Wheat. 
326; Sedg. St. & Const. Law, § 220. What is the gênerai définition of 
*'spirituouë liquors?" The définition of the word "spirituous," as given 
by Webster's Dictionary, is: "Containing spirit; consisting of refined 
spirit; ardent;, as, spirituous liquors." If we turn to the word "spirit," 
we find tbisi: as a définition of that word : "Hence a liquid produced by 
distillation, especially alcohol; the spiritsof wine frbm which it was flrst 
distilled. Hence rum, whisky, brandy, and other distilled liquors hav- 
ing mucb alcohol, in distinction from wine and malt liquors." Turning 
from the définition given in the dictionary to légal authors, we find: 
"Spirituous liquor is composed, wholly or in part, of alcohol extracted 
by distillation. It need not be rectified, — that is, it is within the ternis, 
though it bas passed through the still once. Ferinented liquors are not 
included." Bish. St. Crimes, § 1009. "In common parlance, 'spiritu- 
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ouslîquor'means 'distîlled liquor.' * * * Fèrmented liquor, though 
intoxicating, is not spirituous." In Com. v. Grey, 2 Gray, 502: "Winô 
is a fèrmented liquor; spirits are distilled liquors. We therefore think 
that the words 'spirituous liquors' embrace ail those procured by dis- 
tillation, but not those procured by fermentation." Fritz v. State, 1 Baxt. 
17. In the case oi People v, Orilley, 20 Barb. 246, Steong, J., said in 
speakiog of aJe: "Neither is it a spirituous liquor, as spirits are man- 
ufactured by distillation; whereas, aie is produced by fermentation." 
"Fèrmented liquors are not, in common parlance, spirituous liquors'. 
The latter term is properly used to designate distilled liquors, as dis- 
tinguished from fèrmented liquOrs." State v. Adams, 51 N. H. 568. In 
this case it was held that aie, porter, and cider aretiot spirituous liquors; 
In thë ôaSe of State v. Oliver, 26 W. Va. 422, the court ^aid : "From thesè 
définitions it will be pereeived that aie, porter, and béer are drinks of à 
like nature, differing from, but similar to, each other, but wholly differi- 
ing from spirituous liquors or wlne." 

There are two caseS which define "spirituous liquor" so as to iiï- 
clude "béer." Thesé are Fmn v. Ladue, 3 Denio, 43, and State v. 
Cliersch, 98 N. C. 720.' In the ûrst of thèse cases the court say : " ' Béer* 
is defined by Webster to be a spirituous liquor made from any farina^ 
ceous grain, but generally from barley, which isfirst malted and ground^ 
and its fermentable substance extracted by hot water. This extract or 
effusion is evaporated by boiling in caldrons» and hops or some other 
plant of an agreeable bitterness added. The liquor is then suffered to 
ferment in vats." I hâve been upable to find this définition in Webster's 
Dictionary, In the unabridged Webster's Dictionary of our time "béer'* 
is defined to be "a fèrmented liquor, made from any malted grain, with 
hops and other bitter flavoring matter; a fèrmented extract from the 
roots and other parts of various plants, — as spruce, ginger, sassafras," etc. 
Undoubtedly this décision was based upon a différent définition of béer 
from àny we now hâve in çommbn use. It was reviewed in the court of er- 
rors of the state of New York. (Reported in 3 Denio, 437.) Chancellor 
Walworth, in his opinion in the case, enters into an exhaustive and 
curious history of the manufacture and use of fèrmented liquors. I do 
not think any one can read the discussion of that distinguished chani 
cellor in that case without coming to the conclusion that he thought theré 
was a différence between spirituous liquors and fèrmented liquors. Hé 
holds that béer would come within the meaning of "strong liquors," aa 
used under the statute in considération. In the case of Peoph v. OriUey, 
supra, the court did not think thèse cases determined the question at is^ 
sue, and felt justified in giving a définition to spirituous liquor which 
did not include béer. In the case of State v. Giersch, supra, the court 
maintains that ail liquors which hâve alcohol in them are spirituous 
liquors. It says: "Hence, also, distilled liquors, fèrmented liquors, and 
various Jiquors are ail alike spirituous liquors." In the light of the défi- 
nition which "spirituous liquors" hâve generally received, I do not think 

>4S.£.IUip. lS«k 
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this définition can be maintained. To maintain it would be to s^y that 
the term "wine," as used in the very statute under considération in this 
case, was a redundant and useless word. Yet the gênerai' rule is that, 
if possible, in the construction of a statute, every word should be con- 
sideréd of use, and given a propçr meaning. The same point is urged 
in this case aa was urged in that of State v. Giersch, namely, that the ob- 
ject of the statute waa, to prevent intoxication. In that, intoxication gen- 
eraUy; in this, the evil is limited to intoxication among the Indians 
under the charge of the national government. Undoubtedly this is 
true. But this is denominated a "pénal" statute, and should bestrictly 
construed, and with » yipw of carrying out the object aimed at by such 
a statute, or on the grounds of public policy, a court bas no i-ight to in- 
terpolate words into it, or to give a différent meaning to words used trom 
what arie their naturaj, import as commonly used. There is no better 
présentation of this pojpt than ^hat by Cliief Justice Marshall, in U. S. 
V. WUéerger, 5 Wheat. 76. And I do not see that I can better présent 
this question tha,n by using bis language. He said: 

"The raie that peiial jaws are to be construed strictly ia perhaps not less 
old than vCoiiaÉrilictipn itself. It if^ founde^ on the tenderhess of the law for 
the rights ot indi viduàls, and ofi the plaia principle that the power of punish- 
ment is vestèd in the tentative, not in ttiejudiciali departraënt. Itistbe 
législature, not the courtj whlch is to defîne a crime, and ordain its punishment. 
It is satd ttiat, notwithstanding this rule. the intention of the la w-miilser m ust 
govern in the constructipnof pénal as :well'^other statutes. This is true, 
but thisis not a nëw, indepeudent raie whiQh subverts the old. It is a mod- 
ification bf theancient nmxim, andàinounts to this: that, though pénal laws 
are to be coiistrued sÉrictly, they are not to be construed so strictly as to de- 
feat the obvions iiVtérition of the législature. The maxitn is iiot to be so ap- 
plied as to narrow the words of the statute to the exclusion of cases which 
thèse words in their ordinary acceptation, or in that sensé in which the légis- 
lature bas obvipusly used thenif would couiprehend. The intention of the 
législature is to be collected f rbm the words tUey employ. Where there is no 
aœbigajty in the words, there is nO room for construction. The case must be 
a strongone, indeed, which would jnstify a court in departing from the plain 
meaning oif words; espécially in a pénal act, in search of an Intention which 
the words thémselves did not suggést. To determ ine that a case is withi n the 
-intention of a statute its language must authorize us to say so. It would be 
dangerous, indeed, to cariy the principle thaj) a, case which is within the rea- 
Bon or ^ischief of a statute is within its provisions so far as tp punish a crime 
not enutnerated in the statute because it is of equal atrocity, or of a kindred 
character, Vf iththose which are enumerated," 

Thèse remarks of that distinguished jurist I quota as an answer to the 
remarks of the able counsel for the government, who are naost energetic 
and persistept in looking aft;er offenses agaiust national law within this 
jurisdiction, Ànd I aiso, would place them in contrast with some of the 
views oit the leamed court: ^expressed,|n the case of State y. Giersch, 
supra, .; ■„■,. r. ■; ,,,., ;.. ,../ . 

I do not think the proyi^0P3ort^,8iatùteofJuly,j4, 1,884, (23 U. 
S. St. p. 94,)6an be ç^led- ^JjB^islati\^e copstruction pf section 2139, un- 
der considération. ït dies not purport to bé such a conlstruction, and is 
in no true sensé a construction of the same. For the reasons assigned I 
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am satîsfied béer is not within the meaning of spirituouB lîquors or wine; 
and it is hereby ordeied that the défendant be dischaiged from further 
custody. 



Gbieb V. Baynes et al. 
(CtreuU Court, N, D. New Tork. February 10, 1S93.) 

PiTBWTS TOtt Inventions— CosBmoNAi. Assionmbkt. 

A patentée granted to a company a license to make, nse, and sell the pàtented 
articles tbroughout the United Btates, and an ézdilsiTe license for certain western 
States, ezcept that he reserred to hlmself the right to sell in those status, and to 
trainsfer that right to one other. Thereatter he ezecuted an assigument to other 

ÏiarUes of one-third of his Interest In the patent, in which he, in terms, ezcepted 
he rights granted to the company, and also reaenred to himselt the right to seU in 
ail the remainlng states, and to transfer that right to one other; and further re- 
serréd to hirnself the ezclnslve oontrol *'of and oVer aU sales of the right ta manO' 
facture, use, and sell" the pàtented articles, whioh right he agreed snould not h* 
granted or sold at less than a specified piloe; an<I he âereed to acconnt to the as- 
signées for one-third bt the proceeds of such eaïus ; aud that, ïhoal3 he negleot so 
to acoonnt or to pay them their share tbereof, his exclusive oonirui over such sales 
should cease, and the asslgnment should "thereupon becomé and be absolnte for^ 
ever. " Hela that, until such default, the assignment was merely conditional, in 
the nature of a security for the performance by the patentée of bis agreement> 

In Equitjé Suit by William Watson Qrier against James B. Bayne» 
and others for royalties under letters patent. Ou settiement of anal do- 
ciee. See former report, 46 Fed. Rep. 523. 

STATEMENT OF FACTB. 

On the 5th of June, 1891, a décision was rendered în favor of the 
complainant for an accounting. 46 Fed. Rep. 523. On the 24th of 
June, 1891, an interlocutory decree was entered referring it to Mr. 
Charles B. Germain, of Buffalo, N. Y., as toaster to takethe accounting 
and directing him to state "separately the number of sets of sprîngs 
made and sold by said défendants prior to December 6, 1887, and the 
number made and sold subséquent to that date." On the llth day of 
December, 1891, the master filed his report in which he finds: Ârst, 
that the complainant is entitled to recover 8138.60 on account of royal- 
ties and $47.60 interest thereon, in ail $186.14, against the défendant 
Baynes for springs made and sold by him. Second, that the complain- 
ant is entitled to recover $1,896.30 on account of royalties and $527.79 
interest thereon, in ail $2,424.09, against défendants Baynes and the 
BufiFalo Spring & Gear Company for springs made and sold by them 
subséquent to and including Maroh 12y 1886, and prior to December 6, 
1887. Third, that complainant is entitled to recover $12,012.70 on 
account of royalties and $1,057.36 interest thereon, jn ail $13,070.06, 
against thè défendants Baynes and the Buffalo Spring & Gear Company 
for springs made aud sold by them from December 5, 1887, to October 
1, 1891. 
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The défendants havé filed six exceptions to this report; three disput- 
ing the master's findings as to the principal sums found due for royal- 
ties and three disputing his allowance of interest thereon. The master 
was directed to state separately the number of springs sold before and 
after December 6, 1887, for the reason that on that date the défendants 
acquired an interest in the patent which it was thought might give them 
a right to manufacture and sell free from the obligation to pay royalties. 
At the time the interlocutory decree Tpas settled the court was not fuUy 
satisfied upon this point. The question was not discussed at the argu- 
ment and the défendants' views regarding it hâve not, until now, been 
presented to the court. The master was directed to separate the account, 
sp ,th^t thig court, or an appellate court, ûiight at any time be able to 
fii-Miià recovery, according to the view taken of the rights acquired 
by thfe,d;efendaDts on December 6, 1887, without the necessity of a new 
ijefereiwé. , ,■ , 

• Thiç: contention that the accounting should be limited to a time prior 
twPacerober 6, 1887, is based uppn the assignment to the défendant, 
the 'BdflMo Spring & Gear Company^ by Victor P. Richardson and Ham- 
UtooPl Richardson, on that date, ipf an aJleged one-third interest in the 
Thômaa -patent. The Richardson title is founded upon the foUowing in- 
strument: '. ,T 

"Wliéreas, I, Charles L. Thomas, did obtain letters patent of the United 
States, for certain improvements in springs for vehieles, which letters patent 
beat daite the 15th day of January, A. D. 1884, and are numbered 292,144; 
and wbiéreas, Victor P. Richardson and HamMton P. Richardson, of the city 
of Janesville, in the state of W^isconsin, are désirons of acquiring an interest 
therein: Now, therefore, this indeuture witnesseth tliat for and in considér- 
ation of the sum of one dollar to me in hand paid, the receipt of which is 
hereby acknowledged, I hâve assigned, sold and set over, and do hereby as- 
sign, sell ànd set over Unto the said Victor e. Richardson and Hamilton P. 
Richardson, their représentatives and assigns, ail of the one-third right, title 
and interest which 1 hâve in the said letters patent, except as to the rights 
and privilèges therein and theteunder this day granted by me to tlie Thomas 
Spring and Gear Company, Limited, of the city of JanesviUe, in the state of 
Wisconsiri, and thé money agreed to be paid to me by said corporation, as a 
consideratibn for such grant, and àlsoreserving to myself thé individual right 
to manufacturé, and to sell, such improved springs for vehieles in ail states 
and'territories of the United States wheresaid Thomas Spring and Gear Com- 
pany, Limited, hâve not, by virtue of such grant to it, above referred to, tho 
exclusive right so to do; and to assign and transfer such individual right so 
reserved to myself, to any one individual partnership, company, or corpora- 
tion only, and no more, and to t»ke, receive and hâve for my own use and 
bënefit ail money paid or agreed to be paid to me as a considération for such 
assignment knd transfer of such individual right, thesame tobe held by said 
Victor P. Richardson and Hamilton P. Richardson for their own use and be- 
hoof,.and for the use of their and each of their légal représentatives and as- 
^gns, to the fnll end and ^term for which said letters patent are granted as 
fully and entirely as the same would hâve beet^ held and _enjoyed by me had 
this assignment and sale not been made, provided, nevertheleiss, that said 
Oharles L. Thomas sball bave and do hereby also retain and reserve to myself 
the sole «nd exclusive power and contrôlof and over allsales of the right to 
manufacture, use or sell such improved sj^rings for vehieles by any and ail 
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persons, individuals, companles and corporations whatsoever; whîch said 
right it is hereby understood and agreed shall not be granted or sold at a less 
priée than that of one dollar for each set of sueh improved springs for vehicles 
manufactured and sold by the grantee of such right. — And for the considér- 
ation aforesaid it ia hereby f urther understood aad agreed by me but subject 
to the exceptions and réservations in my belialf and favor, that I shall and 
will account to and pay over to them, their légal représentatives or assigna 
for tlieir sole use and beneflt ail of the one-third part of ail nooney ariaing from 
sueh sales to others of the right to manufacture, use or sell such improved 
springs for vehiclea not hereinbefore excepted or reserved to niyself . , And at 
the times and on the days folio wing, namely, on the first day of January, A. 
D. 1885, and on the first day of April, July, October and January thereafter 
in each and every year during the term for whioh such letters patent are 
granted, but should I at any time refuse or neglect to render such aceount or 
to pay to them the money so agreed to be paid for a term of thirty days after 
the time hereby flxed for suçhaccountingand.payment.then, and in such case 
the aforecnentioned sole and exclusive power aud control over such sales, as 
well those theretofore made as those thereafter to be made shall cease, and the 
sale and assignment aforementioned of said one-third right, title and interest 
in said letters patent to said Bichardson and shall thereupon become and be 
âbsolute forever thereafter, and the said assignées thereof, their représenta- 
tives and asaigns, be authorized and empowered hy action or otherwise to 
«ollect and receive any an(i allsums of money then due or to become due to 
them on account of any and ail sales of rigbts to manufacture, use or sell such 
improved springs for vehicles theretofore and thereafter made. In witnëss 
whereof I bave hereunto set my hand and seal tbis 16th day of August, À. T>. 
188é. Charles L. Thomas. [Seal.]" 

In its former décision the court said regarding this subject: 
"Whether the decree should extend beyond December 6, 1887, is a question 
"which can be determined upon the settleraent of the decree. I do not décidé 
it now for the reason that considérations, which seem to me important, were 
not alluded to upon the argument and are but casually mentioned in the briefa. 
On the 16th of Augusti 1884, Thomas, the patentée, assigned to Victor and 
Hamilton Eichardson a one-third interest in the patent in question. The as- 
«ignment was restricted by many conditions, but it provided that upon the 
assignor's default in certain particulars, it should become absolute. Tbere is 
plausibility in the suggestion that it did become absolute and that the Eich- 
jirdsons, in December, 1887, held an unincumbered one-third interest in the 
patent. On the 6th of December, 1887, they assigned their interest to the 
BufEalo Company. If the Richardsons had the right tomake and sell the pat- 
ented spring free from ail obligations to pay royalty to the oomplainant, it is 
clear that wiien the défendant company purcbased their title It acquired the 
«ame right." 

James A. Allen, for conaplainant. 
Albert H. Walker, for défendants. 

CoxE, District Judge. The exceptions to the allowance of royal- 
ties accruing prier to December 6, 1887, are not pressed at this time. 
The exceptions to the master's décision allowing interest on thèse 
amounts are overruled for the reasons stated at the argument. The 
«nly question to be decided is whether the complainant ia entitled to 
royalties after the défendant, the Bufiàlo Spring & Gear Company, be- 
«ame invested with the title previously beld by the Eichardsons, It be- 
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cornes necessary, therefore, to analyz© and construe the Richardson 
agreemènt. In order to do this properly the situation at the time of its 
exécution must be considered. 

The patent to Thomas was granted January 15, 1884. On the 16th 
of August, 1884, Thomas granted to the Thomas Spring & Gear Coin- 
pany a license to make, use and sell the patented springs tliroughout 
the United States and territories and an exclusive license for certain 
western statesj except that he resen'ed to himself the right to sell in the 
States covered by the exclusive license and to transfer that right to one 
individual, partnership or corporation. After this paper was executed 
and delivered Thomas still owned the patent and ail the rights there- 
under for that part of the United States îying east of Michigan, Indiana, 
Illinois, Missouri, Arkansas and Louisiana. Ou the same day, August 
16, 1884, the assignmetït to the Richardsons was executed. By the 
terms of this instrument Thomas assigned, sbld and set over to the Rich- 
ardsons, their représentatives and assigns, ail of the one-third right, 
title and interest which he had in the patent, the same to be held by 
them for their own use and behoof and for the use of their représenta- 
tives and assigns, to the full end and term for which the patent waa 
granted, as fully ànd entirely as the same would hâve been held and en- 
joyed by Thomas had the àssignment and sale to the Richardsons not 
been made. But this grant was subject to certain exceptions, provisoa 
and conditions which qualify language otherwise absolute in its effects. 

Firat. The provisions directly foUowing the granting clause were, prob- 
ably, unnecessary, for they simply do what was already done by opéra- 
tion of law, — make the cqnvéyance to the Richardsons subject to the prior 
conveyance to the spring and gear company. The Richardsons could 
not practice the invention in the western states, for that territory was 
covered by the exclusive license previously granted, and they had no in- 
terest in the royalties agreed to be paid to Thomas by the spring and 
gear company. In other respects, had there been no further exception, 
they would hâve possrased the same rights that Thomas possessed; 
namely, they would hâve owned one-third of the patent and ail the 
rights thereunder for the eastern states. As to that territory they would 
hâve been on equal terms with Thomas. 

Second. The next qualifying clause is as foUows: 

"And also reserving to m3f8<'l£ the individual right to manufacture, and to 
sell, siich improved springs forvehicles in ail states and territories of the 
United States wliere said Thomas Spring & Goar Company, Limited, liave 
not, by virtue of such fi;rant to it, above referred to, the exclusive right so to 
do; and to assign and transfer such imlividuàl riglit so reserved to myself, to 
any one individual, partnership, company or corporation only, and no more, 
and to taise, recéive and hâve for niy own use and beneflt ail money paid or 
agreed to be paid to me as a considération for such asidgninent and transfer 
pf sucli individual right." i 

The learned counsel for the complainant construes this language to 
niean that there was reserved to Thomas not the individual right, but 
the exclusive right to manufacture and sell. He insists that "the re- 
served right to license for the assignor's individual benefit is carved out 
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of the wliole title to the patent." It seems, if thîs construction is cor- 
rect, that the instrument becomes a mère nudwm pactum. If Thomas 
had the exclusive right for the east and the spring and gear company 
the same right for the west, it is difficult to see what privilège or ad- 
vantage the Ridhardsons could ever obtain. They paid for and received 
a paper which conveyed nothing of value. Thomas reserved to himself 
the right to manufacture and sell in the eastern states and to assign that 
right to one other person, partnership or corporation. Of course this 
réservation was unnecessary. As owner of two-thirds of the patent he 
possessed the right already. So did the Richardsons if not deprived of 
it by subséquent réservations. The réservation to Thomas of one of the 
rights ^Iready his did not deprive the Richardsons of rights already 
theirs. By référence to the license to the spring aiid gear company, ex- 
ecuted on the same day, it would seem, from the identity of language, 
that Thomas was apprehensive lest he might hâve conveyed to the Rich- 
ardsons the same privilège for the eastern states which he had conveyed 
to the spring and gear company for the western states ând that he de- 
sired to reserve the 8a,me individual right for the former section that he 
already possessed for the latter. Tf this were his intention the language 
eraployed was aptand proper. If the object was to deprive the Rich- 
ardsons of ail right to practiôe the invention it was most inapt. It can- 
not be construed into a réservation of ail valuable rights under the pat- 
ent in the assignoï and a conséquent exclusion of the assignées from such 
rights. Suppose, as complainant's counsel suggests, that the réservation 
had been by a separate instrument; suppose that on the 15th of August 
Thomas had conveyed to John Doe "the individual right to manufact- 
ure and to Bell," etc., employing the exact language quoted; will it be 
argued that the owner of the patent was precluded from practicing the 
invention because of the reslricted licènse to John Doe? The owner of 
the individual right in question, whether he held it by réservation or di- 
rect conveyance, waa wholly powerless, by virtue of that right alone, to 
prevent the owner of the patent or of an undivided interest therein, from 
exercising the fuU privilèges of the monopoly granted by the govem- 
ment. The right retained by Thomas waS no more eflScacious than the 
same right would be were it outstanding in John Doe. In each case it 
was a reserved right, in each case the privilèges possessed by its hôlder 
were identieal. Moreover complainant's construction is at variance with 
other portions of the instrument which evidently contemplâtes. sales by 
many licensees. Considérable light may be thrown upon the language 
in question by comparing it with the language quoted under the next 
(third) subdivision of this opinion. May it not hâve been the sole in- 
tention of the assignor, in view of his agreement to account to the Rich- 
ardsons for one-third of the royalties collected, to reserve to himself and 
tô ono assignée the right to manufacture and sell free of this obligation? 
It is, for thèse reasons, thought that the Ifthguage quoted leaves the 
rights of the Richardsons precisely as they were at the conclusion of the 
granting clause. Had the iristrument stopped with the habendum it 
would, theû, hâve been sinlply àti aesignment of a oue-third ihtérest.in 
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the patent subject to the existing license, the assigner reserving to him- 
self an individual right to manufacture and sell, or to dispose of that 
right to one other person, keeping the avails of such right as his own 
individual property. 

Tfdrd. The next paragraph to be considered is the one immediately 
following the hahendvm. It is as follows: 

"Frovided nevertheless, that said Charles L. Thomas shall bave and do 
hereby also retain and reserve to myself the sole and exclusive power and 
control of and over ail sales of the right to manufacture, use or seil such im- 
proved springs for vehicles byanyand ail persons, Individuals, companies 
and corporations whatsoever; which said right it is hereby understood and 
agreed shall not be granted or sold at a less price than that of one dollar for 
each set of such springs for vehicles manufactured and sold by the grantee of 
such right. — And for the considération aforesaid, it is hereby further under- 
stood and agreed by me, but subject to the exceptions and réservations in my 
behalf and tavor that I shall and will aecount to and pay over to them, their 
légal représentatives or assigns for their sole use and benetit ail of the one- 
third part of ail money arising f rom such sales to others of the right to man- 
ufacture, use or sell such improved springs for vehicles not hereinbefore ex- 
cepted or reserved to myself." 

Thisjanguage is certainly perplexing. Precisely what the intention 
of the parties was it is diflBcult to conjecture, unaided by other provis- 
ions of the instrument. The paragraph, when stripped of verbiage, 
seems to provide that Thomas should retain the exclusive control over 
licenses, which were not to be granted for less than one dollar royalty, 
and that he should pay the Ricbardsons one-third of the amounts col- 
lected. He was not, however, to divide the royalties upon springs man- 
ufactured under the individual rights before reserved to him. It is 
thought that in construing this paragraph sufficient force has not been 
given to the language following it. It is there expressly provided that 
should, Thomas neglect to pay their share of the royalties to the Rich- 
ardsona and remain in default for 30 days "then and in such case the 
aforementioned sole and exç' usive power and control over such sales 
shall cease and the sale and assignment aforementioned of said one-third 
right, title and interest in said letters patent to sa'd Ricbardsons shall 
thereupOn become and be absolute forever thereafter." This language 
cannot be ignored; some construction must be given to it. Is it not 
fair to assert that if a default for 30 days was necessary to make the as- 
signment absolute, it was not absolute before the default occurred? 

The learned counsel for the défendants concèdes that there is nothing 
to show that the default occurred and assumes that it did not occur. 
It is not disputed either that in order to succeed the défendants must 
make it appear that there was a complète ownership by the Richard- 
sons of an undivided third of the patent. A réservation of any one of 
the éléments of ownership "would hâve subtracted frcm the essential 
éléments of that ownership a part of those éléments, and would, by 
thus excluding the paper from the category of assignments, hâve con- 
signed it to the category of licenses." Was one-third of the whole es- 
tate of the patent conveyed unconditionally to the Ricbardsons? In 
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answering the question in the négative I am not unmindful of the in- 
génions and persuasive argument of the défendants' counsel that Thomas 
reserved not the ownership of the right to sell licenses but " the power 
and eontrol " over such sales. Tbis construction would be more plau- 
sible if the paragraph stood alone, but when read in connection with 
other clauses of the same agreement and with the provisions of the con- 
temporaneous agreement with the spring and gear company it is thought 
that it does not express thé true intention of the parties. The paper is 
not artistically drawn. It is conceded on ail sides to be the work of a 
néophyte in patent law. But if one idea stands out more prominently 
than another it is the intent of Thomas to retain full power and eontrol 
over his' patent. He might hâve used lànguage more technical and 
concise, but when he says that he reserves to himself "the sole and ex- 
clusive power and eontrol of and over ail sales of the right to manu- 
facture," etc., it is not difBcult to pérceive that what he intended to do 
was to prevent the Richardsons from exercising any rights in that re- 
gard. He thought that as he had the sole and exclusive power, they 
had no power at ail; that they could not grant licenses without assum- 
ing eontrol over them; therefore the granting of licenses would be an 
invasion of his exclusive right. This construction is borne out by the 
subséquent provision making the assignment absolute if Thomas failed 
to pay. Uritil that default occurred the conveyance was conditional; it 
was not a full and complète grant; something necessary to make it a 
complète grant was reserved in the assignor. Is it not clear that what 
the assignor intended to reserve was the exclusive right to make sales 
of the right to manufacture, use and sell? So long as he paid the Rich- 
ardsons he retained that right; when he defaulted the right passed to 
them. Then the assignment became absolute, but not till then. Un- 
til then it was a contingent assignment. As soon as the default oc- 
curred Thomas lost his exclusive power over sales and thereafter the 
Richardsons could sue for and collect the royalties. It is fair to pré- 
sume that it was the intention of both parties that the Richardsons 
should not acquire a title which enabled them to maintain such suits 
prior to a default. I am, therefore, constrained, in the light of ail the 
circumstances surrounding the exécution of the instrument in question 
to hold that it was intended not as an unconditional assignment of a 
one-third interest in the patent, but more in the nature of security for 
the performance by Thomas of his agreement; to remain inchoate so 
long as he performed his duty and to be used the moment he failed in 
that dnty. It foUows that the exceptions must be overruled and that 
the complainant should hâve a decree for the amount reported by the 
master^ with interest thereon from the date of the master's report, to- 
gether with costs and disbursements. 
v.4:9F.no.5 — ^24 
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' ' Nathan •Manuf'4 Go. et al. v. Ceaig et aL ■ 

iClrcvM eawrt, D. MassacMiiettB. Febniary IS, 1893.) 

Patbhts ifoit Intentions— EBL.IKP in Eouitt Cases op lNTBRPm«N& Patbnto. 

A liill In equity, under Rev. St. tJ. S. §4918, for relief àgal'nst a patent aUeged to 
Interfère wlth patents owned by complainant, oannot be sustairjed where tne an- 
svrer dénies such interférence, if it appears tbat tbe claims of tbe respective pat- 
ents do not coVer the sanie invention. Tlie court cannot go beyoAd tbe claims, and 
consider generally tbe two inventions as a whole. 

In Equity. Bill bythe Nathan Manufacturing Cpmpîiny and others 
àgainst Warren H. Craig and others, for relief again^t a patent alleged to 
interfère with complainants' patent. Bill dismissed. 

T. W. Olarke, for complainants. 

fïik, Riehardson tk Storrow, îoTd&îend&nta. 

CbET, Circuit Judge. This bill is browght under séotîott 4918 of the 
Revised Statutesi whièh provides that, where there are.interfering pat- 
entSi'ahy peraon interested may hâve relief against the; interl'ering pat- 
entée,' atod ail parties iriterested under him, by suit in equity against the 
ownïir of the interfering patent, and the court may adjudge :either of the 
patents void in whole or in part. The bill allèges thé issue df letters patent 
337,500, datedMaroh 9, 1886, to:Kaczandâr an<ï Ruddy, and of the 
letters paitentNo. 357,931, dated February 15, 1887, to Kaczander, and 
that the patents are vested by assignment in complainants. It further 
allèges thé issue of letters patent No. 398,583, dated February 26, 1889, 
to the dïifendant Warren; H. Craig, and lijat said patents; are interfering 
patents.^ Thé answer dénies that said patents, are -interfering patents, 
and avers that, if there is An interférence, Craig is the prier inventor. 

Tlpôn a bill of this character, the first question to détermine is whether 
the patents are interfering patefats; and, if this is shown, thenext ques- 
tion is, who is the first inventor? The invention. which aman patents 
ib that which h e claims, and patents do not interfère, Unless they claim 
the feame lii^vention in whole or in part. Upon suits brought under this 
ôection, it has, thetefore, beèn Tepeatedly held, iintil it has become well- 
settled lawithat two patents interfère, withinthe meaning;of this section, 
only when they claim, in whole or in part, the same invention. Oold & 
SUver Ore SeparaMng Co. v. United States Didntegràting Ore Go., 6 Blatchf. 
307-810; i?«edv. iand!man,;55 0. G. 1275; Mmris Vv Manufaduring Co., 
20 Fëd. Rèp. 121, 122; PenUargev. Bushing 0).,Id.'314; Eleciriml Ac- 
mmuiator'éttt V, Èrush Eleetrié Co., 44 Fed. Rep. 602Tr605; Mowry v. 
Whitnejfj 14 WeSl.' iM-AiOi.it It is apparent upôn examinatiôn that the 
claims of the Craig patent do not cover the mechanism described in the 
claims of the two patents owned by the complainants; ; in other words, 
there are no "interfering claims" hère, and this position is substantially 
admitted by the complainants. Under thèse circumstances, 1 do not 
deem it necessary to enter into a comparison of the claims of thèse différ- 
ent patents. The complainants' position seems to be that, in a bill of 
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this character, the court may go outside and beyond the claîms of the 
interieiiug patents, and consider generally the two inventions or struct- 
ures, taken as a whole; and complainauts cite^ as an authority upon this 
point, the case of GarraU v. Seè)ert, 98 U. S. 76. In that case, how- 
ever, the answer did not deny, but rather admitted, an interférence of 
the patents, and ît is therefore not an authority against the gênerai doc- 
trine which the courts hâve laid down upon this point. 
Bill dismissed. 



Briceill a al. V. City of Buffalo «J al, 
(CtrcMtt Court, N. D. New York. February 27, 1893.) 

Pàtbkts fob iHVBNTioif»— Ihpbinoembnt— Statb Statutim oï Limitations. 

Htate Btatutes of limitation do not apply to actions at law for the inf ringement of 
patents. 

At Law. Action by William A. Brickill and others against the city 
of Buifalo and others to recover damages for infringement of a patent. 

Raphad J. Moses, Jr., James A. Hudaon, and Samuel W. SmUh, for 
plaintiffs. 

George M. Broume and PhUip A. Laing, for défendants. 

Albert H, WaUcer, amicus curias. 

CoxE, District Judge. The only question argued is whether thr state 
statute of limitations applies to actions for the infringement of pat- 
ents. This question has been examined now, as well as on former oc- 
casions, with the resuit that, in my judgment, the weight of précè- 
dent and reason is in favor of the proposition that the state statutes 
do not Bpply. I shall so rule if I préside at the trial of this action. 
The question, however, has ne ver been decided by the suprême court or 
by any of the circuit courts of appeals, so far as I am aware, and there 
is great contrariety of opinion in the circuit courts. May v. Cotimty qf 
Logan, 30 Fèd. Rep. 250, and cases cited on page 257. The défend- 
ants should, therefore, be permitted to pave the point. It is thought 
that the rights of both partiels can best be protected if the formai ruling 
is postponed unlil the trial. Adams v. StamjAng Go., 25 Fed. Rep. 270. 
A décision of the circuit court of appeals will, so far, at least, as the 
second circuit is concerned, settle the question, Whieh should be pre- 
sented to that tribunal unembarrassed by any technicalities of pleading. 
To sustain the demurrer now might tend to complicate the situation 
should a review become necessary. 



372 FEDERAL BEPOBTEB, Vol. 49. : 

Beickill et al. v. City of Hartford et ai. 
(Cia-ciult Cmirtiv. CotMiecticut. February 83, 1893.) 

1. Patbnts roB IsyBSTioNs — Uncertaiutt OB' Claim— 'Watbb Hbatbb por Pirb-En- 

OINES. 

Letters patent No. 81,133, issued August 8, 1868, to WilUam A. Briokill, conslst 
of a water heater connected with the boiler of a steam flre-engine by two détacha- 
ble pipes, one carrying the cold water to the heater aud the other returning it, 
heated, to the boUer, thus " maintaining a f ree circulation between the boiler and 
heater, " and keoping the water in the boiler always hot, so as to expedite the gén- 
ération of steam on a flre-call. Pipes eontroUed by oooks connect the heater wlth 
a water-tank, and when the engine is away the same circulation is eatablished aad 
malntained between the heater and the tank, "the object being to préserve the coil 
or heater. " The daim is for the " combination, with a steam iire-engine, of a heat- 
Ing apparatus, oonstructed substàutially as describèdy tor the purposes f ully set 
forth. " Held, that it suflaciently appears that the tank is a part of the heater, 
and uot a separate élément of the combination, and thei paf ept is sot void on its face 
for uncertaihty. : . 

2. Same— Combination. 

Constrning the tank as part of thé heating apparatilsi the daim canootbe said to 
ghOw on its face only an unpatehtable aggregàcioa of jkkrtSj since there is a joint 
and co-operating action between the heater and the boiler, and the aotlOn of each 
infiaences the action of the other. 

{I. SA«Btî"LlMITATIONS— StATB SXATUTBS. .> .1 ' . 

Btate statutes of limitation are not applica,ble, éven in the absèùde of afederal stat- 
• ûté, to actions at law in the fédéral courts to recover datuages ïor infrlngemênt oC 
;,. patents. ^ ^ _ , ,,;, 

At Law. Action by \\^illiam A. Brickill ^nd^pthers against the oity 
of Hartford and othersto recover damages for the infringçiaent of ^ pat- 
ent. Heard on demurrer to the complaiut. Overruled, 
Raphaël Ji gloses, Jr., and James A. Hudson, for plaintifFs, 
l^moiJiy E.Steek, City Aity.t and Albert H. Walker, foi d^îeïi48.nts. • 

Shipman, District Judge. This is an action at law to recover damages 
for the alleged infringement of letters patent No.. 81,132, dated August 
18, 1868, to. William A. Brickill, for an improved feed water heater for 
steam fire-engines. The présent hearing is upon a demurrer to the plain- 
tifFs' couiplaint. Before the date of the alleged invention, or of any 
similar device, the only method of keeping the water in a steam fire-engine 
in readiness to be immediately converted into steam when the summons 
came to extinguish a fire was by placing and keeping fire in the engine. 
That it waa désirable to hâve the engine in readiness for immédiate serv- 
ice is self-evident. That keeping a continuons fire in the engine was 
expensive, aad might alsobe otherwise injurious, is also manifest. The 
object of Brickill's improvement was to hâve a détachable heater, which 
would continaovjsly be in use, and supply the engine with hot water 
while it was in thé engine-house, and could be detaehed when the en- 
gine was summoned to extinguish a fire. The: spécification says:. . 

"The nature of the présent invention consista in combining with a steam 
flre-eugine a water heater, so conslructed and connected to the boiler of a 
Bteam fire-engine that the water in the same Is made to pass through the 
heater, ahd become heated, so that steam may be more rapidly generated than 
if my invention were not used in connection with the engine. The object of 
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the invention is to expedite, in a great measure. the extinguiahing of Ares, 
by supplying water, heated to very nearly the boiling point, to the béliers of 
Bteam flre-engines." 

The heater is connected with the boiler of the engine by two détacha- 
ble tubes, one of which reçoives the cold water and conveys it to the coil 
of the heater, aud the other receivesand conducts the water, when heated, 
from the heater to the boiler; "thus establishing and maintaining a free 
circulation betweenthe heater and the boiler." Pipes, which are opened 
and closed by cocks, connect the heater and a water-tank. When an 
alarm of fire has been given, and the engine is away, communication 
between the water-tank and the heater is established by opening the 
cocks, and the heater is supplied with water from the tank, which, when 
heated, is returned to it, as in the case of the boiler, "the object beiiig 
to préserve the coil or heater. " The claim is for " the combination , with 
asteam fire-engine, of a heating apparatus, constructed substantiaîly as 
described, for the purposes fuliy set forth." The demurrer specifièd five 
particulars in which the complaint was defective or showed no cau^e of 
action, The first was removed by an amendment, and need not be çoor 
sider«d. 

The complaint did not set eut in words a description of the invention, 
but stated it by référence to and a profert of the patent. The ground 
of the second and third causes of demurrer is that the letters patent; are 
on their face void, becausethey do not point out and distinctly claina the 
part, improvement, or combination which the patentée claimed as his 
invention; the particular fault being, as alleged, that it cannot be ascer- 
tained whether the tank or its équivalent is a part of the invention, as 
claimed. There are not three members of the combination,— -the heater, 
the tank, and the engine. There are only two members, — the heating 
apparatus, of which the tank is a part, and the engine* The tank is 
particularly described as a part of the heating apparatus, and is to be 
used in the absence of the fire-engine, and is not to be used when and 
80 long as the engine is again in the house. It is included in, and is 
pointed out with sufHcient distinctness as a part of, that apparatus. 
Whether the omission of the tank and the use of the rest of the appa- 
ratus would constitute infringement is a question which does not arise 
on this demurrer. The omission to state in the spécification the efifect 
which the non-user of the tank would hâve upon the apparatus, or that 
the tank is a vital part of it, does not ereate an ambiguous statement of 
what the patentée claims to hâve invented. 

The fourth ground of demurrer is that the patent is void, because 
it appears on its face to claim only an unpatentable aggregation of a 
Bteam fire-engine and of a heating apparatus. If the claim should be 
construed to consist of a combination of three distinct elementSj! heater, 
tank, and engine, the defect upon the face of the patent, which is pç)inted 
out in the demurrer, would exist, , because there is no joint and co-oper- 
ating action between such three separate éléments. The services pf the 
tank are only called into réquisition during the absence of the engine, 
and cease upon its retum. The joint action of heater and tank did not 
And couid not affect the action of the boiler. The situation Wfilild.be 
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eiâiil&r to that whîeh, îù "Été vîew of the suprême court, exîsted in Beecker 
Manufg Co: v/ÀtmO&r Manufg Goî,lii U. S.523,5Sup. Ct. Rep. 1007. 
But, construing the claim to be a combination of heating apparatus, of 
whicb the tank is merely a part, and steam-engine, the vice does not, in 
my opinion, exist, because there is a joint and co-operating action be- 
tween the heating apparatus and boiier, and the action of each influences 
and afFects the action of the other. 

It will be observed that the questiot» of patentable invention, as afifected 
by the use of mère raechanical skill, does not arise upon this demurrer. 
It will also be observed that thé invention consists merely in an econom- 
ical and efficient method of preparing the engine for immédiate use at a 
fire. The conversion of hot water ihto steam, and the discharge of cold 
•wa ter upon a fire, are efiected by a dififerent set of instrumentalities. 
This préparation of the engine does not consist simply in the injection 
of hot water into the boiier, but <Jold water is constantly received from 
the boiier and conveyed ta the heater, while another pipe conveys the 
water, when heated, from heaterto boiier, and a free circulation between 
the two is tbus maintained. Boiier and heater are jointly acting, each 
to receive and each to discharge; the resuit being that the engine is con- 
stantly prej^âd for immediiate dfioienoy. 

The fifth cause of demurrer is that so much of the plaintiffs' alleged 
right of action as arose between June 22, 1874, the date of the repeal of 
the fédéral statute of limitations, ànd July 22, 1885, six years before 
the date of the commencement of the suit, is barred by the statute of 
limitations of the state of Gorinecticut, which provides that no action 
founded upon a tort, unaccompanied with force, and where the injury 
is consequential, shall be brought but within six years next after the 
right of action shall accrue. The patent expired August 18, 1885. The 
complaint allèges a continuous infringement from the date of the patent 
during its life. This cause of demurrer raises the frequently discussed 
question of the effect of a state statute of limitations upon actions at law 
for the infringement of a patent dUring the period not covered or pro- 
vided for by à fédéral statute of limitations. It is well known that this 
question bas never been directly passed upon by the suprême court, and 
that it has been frequently discussed and decided, or left undecided, by 
the circuit courts, and that at the présent time the number of décisions 
in lavor of the position that a state fetatute of limitations has no eifect 
upon the limitation of suits in the fédéral courts for the infringement of 
patents, largely exceeds the number of those which take the opposite 
view. In considering the décisions upon this question, the Une of 
thought and reasoning which was adopted by Judge Shiras in May v. 
Buckanan Q>., 29 Fed. Rep. 469, as well as by other judges who pre- 
cèded him, seenis to me to lead the mind to the more satisfactory con- 
clusion. It is plain that cohgress has the power to enact its owu stat- 
ute of limitations for actions upon patents, and it may also be consid- 
ered aa reasonably certain that it could, if it chose, adopt the state 
statutes, and déclare that tîiey expressed its own législative will. The 
question is whether section 34 of the original judiciary act, now repro- 
duced in section 721 of the Revised Statutes, which provides that "the 
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laws of the several states, except where the constitution, treatîes, or 
statutes of the United States otherwise require or provide, shall be re- 
garded as rules of décisions in trials ai common law, in the courts of the 
United States, in cases wlifire they apply," yvas intended to make state 
statutes of limitations, which might be passed from time to time, appli- 
cable to rights of property which are exdusively vyithin fédéral control, 
and are apart from the jurisdiction of a state législature. If congress 
intended this resuit, it fpllows that the states could, during, the time 
when no fe,deral statute exists, attempt to lirait very seriously, by amend- 
ments to tiieir own statutes, tlie duràtion of the right of action for in- 
juries to patents, and thus indirectiy accomplish that which they had 
no power to legislate upou directly. Inasmuch as the states caniïot leg- 
islate upon matters which are without state jurisdiction, a construction 
oî section 721, which déclares that ootigress bas placed the subjects of 
exclusive fédéral control within the control of state législation, is not to 
1)6 presumed unless it is Irof eràtively required by the terms of the sec- 
tion. That itis not absolutely required is implied in the clause which 
limits the éffept of laws t>f:the states to "cases where they apply." A 
natural and reasonable construction of the section îs that, when actions 
are brought in the United States courts with respect to rights of prop- 
erty of which the states hâve control, the statutes which had been en- 
acted in the respective states with respect to such rights should also be 
eontrolM%^otherwise législation in: respect to such rights in the United 
States courts would be in a chaotic state, but that sudi statutes are not 
applicable to rights over which thé sfâte législatures bave no control, 
exceptas they relate to procédure, praçtice, or. rules of évidence. Sehrel- 
ber V. Sharpkss, 17 Fed. Rep. 589. It bas been sufficiently decided that 
in actions at law upon lettérà' patent the tules of évidence which are cre- 
ated by statute in the respective states apply, {Vance v. GarripbeU, 1 
Black, 427;)! and this appears to be neoessary, for otberwise rules of év- 
idence in patent cases would be in a staté of great uncertainty, While 
this exc^tion must be made in order to create exactitude in the law so 
far as is possible, the conclusion by no means follows that the important 
right of protection to property in letters patent, so far as the protection 
is afiforded by the ability to bring an action at law or in equity, was in- 
tended to beor bas been controlled by state législation. Such a con- 
clusion seems to me to be at varianoei with the entire dual System of 
state and fédéral control under which we live. The conclusions upon 
this part of'the demurrer are stated by JudgeSHiBAS as follows: That 
section 721 déclares that the laws of the state shall be foUowed as rules 
of décision "in cases wherethey apply;" that is, in cases which invojve 
lûatters or rights within the législative jurisdiction of the state. That, 
as the subject of letters patent and authorizing acticMis to be brought for 
the protection of rights thus created is wholly without state control, the 
gênerai statute of limitations of the state does not, expropria vigm-e, apply 
thereto, aad, not applying, ianotmade a rule of décision goverping the 
United Statœ court by the proviaons of 8ection;721., Th© demurjceris 
oVfflnrUled;- ■ \ ■ ■ ■ I...1 ., 
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MioNANo et al. «. Macândrews et ti» 

Caufano iel al. V. Same. 

(DUtrict Cowrt, S. D. New York. February 1, 1892.) 

L CHASTBR-PaBTT— TO "RePOET AT CUSTOM-HOUSB" DOBB KOT INOLITDB RtOBT *o 

Ship's Ikwabi) Business. 

A clause of a obarter proTiding that tbe vessel is to be "reported at the custom- 
house" b}r thé obarterers or tbeir appoiutbe does not give the chàrterers the right 
to do thé Inward business of the ship. 

i. SAira—."lN-WABi> Business" or Ship^Statement or Cash. 

A charter provided that the vessel should be reported at thé custom^house by the 
ohartërera or tbeir appointée, or pay £20 Uquidated damages. . The master reported 

'.,j to tbe cbarterers on tbe âtiS ot arrivai, but tbe latter and tbeir appointée deciined 
to enter thé ship unless tUey should De allowed to do tbe Ahip's inward business, 
Wbicb tbe shtp refused. On libel flled by tbe shlp-owner to reoover f reigbt, charr 
terers clAjmed to deduct tbe £20. Held, that the right to do the inward business 
ot tbe shiï) could nôt be allowed the charterer unless plainly indicated in the ôhar- 
' ter, aildtnat tbe phrase "to report at tbe ciistom-bouse",dia.iiotinçlude tbe hand- 
ling of suoh Inward business; hence the ship, in reportlng to the cbarterers, bad 
f ulfilled her part Of tbe charter, and the charterârs could not be permitted to deduct 
tbe £80 f rom the f reight 

In Admiralty. Libels to personam by Andréa Mignano and others 
against Robert MacAndrews and others, and Gaspare Califano and 
others against the same, to recover a balance of charter bire of two ves- 
sels. Decree for libelants. 

Wing, Shoùdy & Putnam, îoT ]ihelaata. 

WUcox, Adamaés Oreen, for respondentSb 

Brown, District Judge. In June, 1891, two vessels of 506 and 
607 tons respectively were chartered by the ownërs to the respondents 
at Smyrna for a voyage thence to New York. Both charter-parties were 
in the same form, the concluding paragraph of which provided that the 
vessels were "to be reported at the custom-house by MacAndrews & 
Porbes, 56 Water street, or their appointée, or pay £20 liquidated dam- 
ages." The vessels were lôaded with the cbarterers' own goods, and bills of 
lading isâued for cargo deliverable to themselves at New York. As the 
respondents did not do shipping business themselves, they appointed 
John C. Seager, a ship-broker, to attend to this business. On the day 
of arrivai, the master of each vessel reported to Funch, Edye & Co. y 
who had long acted as agents of the owners in this city, and who were 
understood to be the consignées of the ship. Their derk at once went. 
with the masters to confer with Mr. Seager in référence to reporting the 
véssel, and on the same afternoon and the next morning they had sev- 
eral conversations with Mr. Seager and with Mr. Cuthbertson, oneof thfr 
respondents' firm, the tesult of which was that Mr. Seager, under re- 
^ondents' direction, refased to enter the vessel at the custom-house, 
either upon tbe ordinary custom-house brokerage fee of three dollars, 
orupon the compensation of five cents per ton, unless be was also to. 
bave what is called "the inward business of the ship;" that is to say,, 
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the coUectîng of the freights and any other business in connection with 
the inward voyage. The nominal charge for doing such inward business 
is five cents per ton; though sometimes the master collects the bills, and 
sometimes this nominal charge of five cents per ton is remitted. The 
reason why the inward business is desired by the ship-broker is, that 
it practically secures to him the chartering and fitting of the ship for 
the outward voyage, upon which there is a much more substantial and 
more profitable compensation. 

The évidence leaves no doubt that the respondents and Mr, Seager 
were unwilling to enter the ship, and at the same time to allow Funch, 
Edye & Co. to do the ship's inward business; and that the former re- 
fùsed to report the ship at the custom-house upon such conditions. 
Ships are required to report within 48 hours after arrivai. After the 
above refusais, the ships' captains, accompanied by a clerk of Funch, 
Edye & Co., went to tiie custom-house, and, selecting a custom-house 
broker, had the ships reported and entered at the custom-house in the 
names of the respondents; and on the following day they received from 
the latter a "hauling order," that is, an order where to go to discharge 
the cargoes, under which the vessels were discharged. Upon a demand 
for the freight provided by the charter, the respondents. claimed to deduct 
the £20 liquidated damages, which the libelants refused to allow. The 
above libels were thereupon filed, and the amount of freight less: those 
8ums has beeh deposited in the registry of the court. 

In the case of Gcdh v. MacAndrewa, 29 Fed. Rep. 715, this court sus- 
tained a claim to a similar amount of £20 as liquidated damages, as a 
reasonable provision against the inconvenience and losses whiçb the 
charterer might sùstain in bis business through a failure to report the 
ship promptly at the custom-house. In that case^ there was no at- 
tempt by the Vêssel to comply with the stipulation. The master re- 
ported to bis own ship-brokers, by whom the vessel was entered, and 
no report was made to the charterers till the following day. In the 
présent cases, the masters reported with reasonable promptness to the 
charterers on the day of arrivai; and the only reason why the eijtry in 
the custom-house was not made by the charterers' appointée was, as 
above stated, because he claimed to annex additional conditions, to 
which the masters refused their assent. The présent cases turn wholly 
on the question whether thèse conditions, namely, the right to charge 
five cents per ton and to do the inward business of the ship, could be 
properly demanded by the charterers under the provision of the charter 
above quoted. 

On this point my opinion is adverse to the respondents. 

There is no ambiguity in the phrase " to report at the custom-house;" 
it is équivalent to the words "to be entered at the custom-house." 
Both import an ordinary and familiar act required of the vessel by the 
Revised Statutes, and by practical necessity done through the action 
of some custom-house broker. For this simple act, three dollars is the 
ordinary fee. There is no ambiguity in the words or the phrase used. 
The évidence does not show any ambiguity, nor any fixeid custom or 
practice in business, either gênerai, or brought home to the Jknawlèdge 
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df tbe ship-owners, whîchcould add to the phrase so important a clause 
as doiag"the inward business of the ship." The évidence shows on 
the contrary that upon charters of precisely the same forni as the prés- 
ent the practice has long been for the vessels to be entered by the con- 
signée of the ship, and not by the brokers named, and upon no other 
expression of assent thereto than the signing of a mère "hauling order," 
telling where the ship should discharge. Mr. Seager's testimony is 
whoUy insufficient to establish the usage alleged, even if in any view 
compétent to change so greatly the meaning of a written instrument. 

If the charterers of the ship were to do its inward business, they 
would be in éffect consignées of the ship at this port. This involves a 
fiduciary relation of great importance between them and the owners. 
They virtually control ail daims in fàvor of the ship-owner, coUect and 
hold ail funds on her account, and adjust and settle ail disputes. Pre- 
sumptively the charterers who load the ship themselves, whose goods 
are brought in the ship, and in whose favor any counter-claims for dam- 
ages upon any dispute with the captain would arise, would be the last 
persons who should be appointed to represent the owners in such re- 
lations; since the charterers would thereby be acting in a double and 
opposite capacity, in which the owners would be deprived of ail the 
ordinary securities for the enforcement of their rights. 

The présent charter also provided that the "report to the custom- 
house" might be made by the charterers, or by "their appointées." 
There is nothing which makes the charterers answerable for the respon- 
isibility of euch appointées. This would be very harmless as respects 
thé act of reporting at the custom-house, which in itself is an insig- 
nificant matter, though promptness in it may be very important to the 
chartererers, and warrant the stipulation for the small sum of £20 dam- 
ages if neglected. There is no reason why such an act might not be 
done by any one whom the charterers should appoint. But to enable 
the charterers, without responsibility of their own, to appoint persons 
unknown to the owner to collect and handie the ship's funds, is a power 
that, if not expressly conferred, should not be upheld by mère presump- 
tion, except upon the plainest.necessity or very plain implication. In 
the présent case there is nothing in the language of the charter import- 
ing any such added powers, and the previous course of business be- 
tween the parties forbids the supposition of any such intention by the 
owners. An additional circumstance against the construction contended 
for is the fact that thèse pharters were on blanks of the respondents' own 
forms, prepared presumptively by themselves; and they are, therefore, 
not to be taken as giving important powers not expressed. Other char- 
terâeXecuted between the respondents and other parties before this con- 
troversy arose, contain an express stipulation for doing the inward busi- 
ness. This is évidence of the practice of the défendants themselves in 
accordance with the légal presumption, viz., to provide expressly for 
the inward business where that is intended. I cannot hold such a 
charter as the présent to be of the 8a,me. force, without such a stipula- 
tion, as with it. Decrees for the libelants for the full amount of freight, 
and costs. 
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The Shadwak. 
DoNEiN et al. t). Hebbst adl, 
Heebst et al. v. Donkin et al. 

ÇDistrlct Court, S. D. New Torlt. February 9, 1893.) 

Chartbr-Paktt— Vbssbl Otjtside Chabtek Limits — Master, Charterbr's Agbst— 
Health Laws— Charterbr's Dutt to Procure Clban Bill of Health. 

The charterer of a vessel, runnlng under a time charter f rom the river Flatte to 
the United States or the 0Dited Kingdoin or Europe, made a subeharter, which 
provlded that the ship should go outside her charter limits, and take a cargo from 
Progresso, Mexico. The charter provided that the mast«r, though appointed by 
the owner, should be under the ordera of the charterer. The ship went from Buenos 
Ayres, an infected port, to Progressn, Whefe the health offlcér retused her admlt- 
tance. The ship thon went to Key West, where the master telegrapbed the char- 
terer that he could not return to Progresso withont a clean bill of health from some 
other place. The vessel on same day was put in quarantine at Key West for 80 
days. Aftor some further telegrams, the charterer ordered the ship to return to 
Progresse immediately. After the vessel was ready for sea, with steam up and 
anchor ohain short, the charterer telegraphed to hâve the papers vAséed by the 
Spanish consul, to whioh the master replied, "Too late" and went to Progresso, 
where he was again refused admittance, and, after much conséquent delay, the 
charter was terminated. The charterera declined to pay the charter hire, aver- 
rintr ^hat they had suSered damage by reason of the master'a f allure to obtain the 
vise, and, on being sued for the charter money, brought a cross-suit to recover suoh 
damages. Held, that the owners were under no obligation to obtain clean health 
papers for Progresso, since they never authorized the ship to go there; that the 
master was the charterer'» agent in respect thereto; and that the master's de- 
faults. If any, didnot become the faults of the owners. And, It appeariogalso that 
the final refusai to permit the ship to enter at Progresso waa not due to the lack of 
the visé, but because sbe came from an infected port, and without a clean bill of 
health, for which the owners were not responsible, held, that the charterer's claim 
of damages should be dismissed, and the ship recover her charter money. 

In Admiralty. Libel by Richard S. Donkin el al. against Robert 
Herbst and others to recover charter hire of the steamer Shadwan, and 
cross-libel by respondents against libelants for damages in failing to obey 
charterer's orders. Decree for libelants. 

BuÛer, Stillman & Hvbbard and Mr. Mynderse, for R. S. Donkin. 

Owen, Gray de Sturges, for Robert Herbst. 

Brown, District Judge. The original libel was filed to recover the 
charter hire of the British steamer Shadwan, which was chartered tothe 
défendant Robert Herbst, under a time charter from Deceraber 8, 1886, 
to run within specified limits, from "New York to port or ports in the 
river Flatte and back to port or ports in the United States, or in the 
United Eingdom, and in the continent of Europe between Bordeaux and 
Hamburg." 

As a counter-claim the answer and cross-libel set up a small item of 
damage through the misdelivery of a part of the cargo at Buenos Ayres 
and Montevideo, and a much larger claim for damages from alleged dis- 
obedience by the master of the charterer's orders in leaving Key West 
ibr Progresso without proper papers to entitle the vessel to enter the lat- 
ter port, in conséquence of which a great deal of time was lost, and the 
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loadîng of cargo at Progresso under a subcharter prevented, to the fur- 
ther great damage of the charterer; The facts bearing upon the counter- 
claim, and the défense to it, run into mùch complication of détail; but 
after a careful examination the view that I.take of the case does not re- 
quire any extended mention of the particulars to make intelligible the 
grounds of my décision. 

The whole trouble grew primarily out of the charterer's diversion of 
the ship from the charter limita by a subcharter executed by him to 
Thebaud Bros. , which prqvided that the steamer should go to Progresso, 
Mexico, for a cargo. Progresso was outside of the charter limits. The 
vessël went thither from Buenos Ayres, an infected port, and was re- 
fused âdmittance by the board of health. She then went to Key West, 
whenoe after much correspondènce with the charterer in New York by 
telegram and by letters, and after coaling, she went again to Progresso, 
and was again positively refused âdmittance. Thereupon the charter 
was terminated, and thèse stiits instituted between the parties. 

The particular order which the master is charged with disobeying 
was contained in a telegram from the charterer to the master at Key 
"West on the 28th of Mareh, 1887, which directed the master, in the 
absence of any Mexican consul at Key West, to get the ship's papers 
viséed by the Spanish consul there. At that time the ship had already 
cleared for Progresso and was getting under way; and the master tele- 
graphed in reply: "Shadwan sailed. Last dispatch too late. Papers 
right.", . 

Under ail the circumstances of the case as disclosed in the correspond- 
ènce, I amof the opinion that the master's failure to try to get his 
papers viséed by the Spanish consul does not make the owners answer- 
able for the subséquent refusai of an entrance permit at Progresso, nor 
for ioss ôf freight uhder thé subcharter. The circumstances show that 
thénlaster was but little, M at ail, to blâme for not seeking to get thé 
vièé of the Spanish consul at Key West; that there is little, if any, pos- 
sibility that such a visé would hâve made any différence in the résulta 
and that the master, as regards what he did oromitted to do in référence 
to getting clean papers for Progresso, was thè agent of the charterers 
only, and not the agent of the owners of the ship, who had never au- 
thiirizéd him to gd to Progresso, and took none of the risks of the ship's 
having proper papers for entrance there. 

The master had arrived at Key West from Progresso on the 12th of 
March, 1887. On the 13th he telegraphed to Mr. Herbst, the charterer, 
that he could not retum to Progresso for 13 days; and in a letter of the 
14th he wrote that he had omitted to say that the officers said he 
might "return in 13 days, ijwe get clean hill of health from sortie other place 
in iàemean time." The veesel on the same day was put in quarantine 
at Key West for 30 days; and on the same day Herbst replied — "Ob- 
tain cléan papers for Progresso quick as possible. Report there again , and 
persévère." On the 16th the master telegraphed that he could not get 
clean bill of health at Key West, but would try a substitute; and on th» 
same day wrote that it was impossible to obtain a clean bill of health^ 
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because the health-ofScer refused to give it; but that they would fumi- 
gate and give a strong certificate as a substitute, which, it, was hoped, 
would prove sufficient as a construdive pratiq'ue. The charterer on the 
same day telegraphed the master: "Hold you responsible under ail cir- 
cumstances, Advise putting yourself as quick as possible in same pos- 
sition as when amved there." On the 18th the master telegraphed: 
" When coaled will proceed according your instruction, but fear more dé- 
tention there ui\less clean papersfromhere." On the next day, the 19th, Mr. 
Herbst telegraphed the master: "Coal and proceed immediatdy Progresse. 
Persist in reporting there," Mr. Phil brick on the same day wrote to Mr. 
Herbst in full to the same effect as the master's letter of the ISth; and 
Mr. Philbrick's letter was received by the charterer on March 23d. On 
tbe 25th of March the charterer urged immédiate sailing, and apparr 
ently complained to Mr. Barber hère, that he "had not authorized the 
sbip towait for clean papers." 

The ship having obtained coals in quarantine from Mr. Philbrick 
after considérable delay, caused by the charterer's interférence with the 
master's fîrst efforts to coal speedily, it was arranged that the Shadwan 
should sail on the 29th, after receiving the custom-house documents and 
bill of health. The yessel was then in the roads with steam up, anchor 
chain shortened, and ready to get under way. Mr. Philbrick's clerk 
had brought the clearance papers on board; and with them a telegram 
from Mt. Herbst directing the master to hâve the papers viséed by the 
Spanish consul; to which the master replied.asabove stated, "Too late, 
sbip sailed." The master had been at no time able.to communicate di- 
rectly with persons on shore; he could only do so through others. The 
charterer had not expressly appointed any agents for the ship there, but 
he had beep; corresppnding with Mr. Philbrick in référence to coals, and 
kriew of hia efforts , in behalf of the ship and of the master; and the 
charterer euggested no other way to transact shore business than through 
Mr. Philbrick. The clerk of Philbrick assured the master that the cer- 
tificate in regard to the vessel's bill of health in its existing fprm, was 
suçh as they, used with their own ships and in the usual form, and was 
sufficient, there being no Mexican consul at Key West. The master 
relied on this assurance, and answered, "Papers right."' 

If under the circumstances Mr. Philbrick waS; not by récognition and 
adoption the charterer's agent and représentative for expediting the ship's 
departure and getting proper papers for admission to Progresse, then 
the charterer had no agent for that purpose at ail, except the master, 
who thus became himself the charterer's agent for that purpose. The 
charterer had been repeatedly informed that the vessel was in quaran- 
tine, at a distance from shore, and that the captain was not allowed to 
go ashore in person. He could do nothing. The charter, moreover, 
provided expressly "that the captain, although appointed by theowners, 
shall be under the orders and directions of the charterer, as regards em- 
ployment, agency, or other arrangements." This stipulation bound the 
master to observe any such arrangement as might be made by the char- 
terer's agents or représentatives; and by necessary implication it also 
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bound thè chartèrer to providë âU sucli agencies as were nécessary for 
the ôat3tali!i*s guidance aad aid where hé Could nôt àet persoiially. In 
uxidertaking to sen<ï the ship to ports outside bf the charte* lîïnits, it 
Wàs 'the oharterer'e business, not the oWners' bùsitiéSà, to get suitable 
pajjefs, ànd the persong employed ili dôing that business were the char- 
terer'S agents, whethèr the master or other persons. Add considering 
that the ship's inshore business hàd been conducted by Mr. Philbrick 
for more than two weéks befôre the ship sailed, and that the chartèrer 
khew of this fact by the various telegrams and letters, I think the cap- 
tain was ftiUy juslified in regarding lilr. Philbrick as the représentative 
of the chartèrer there, and justified linder the ciroumstances in acting 
upbn Mri Philbrick's advice, ratherthàntodelaysailingaûd toincur new 
coiïi|)^Jicatiôns which would havé been lîkely to arise, by remaining longer 
at KeyWéstafter having cleared and received her cleàrance papers. In 
diverting the ship to ports net allowed by the charter, the chartèrer took 
ail risks 'of éecuring to the ship the proper entrance perrtiits, and is not 
éntitlëd to charge any error of the master in that respect, if there was 
any, tlpon the owners, or against the stipulated charter hire. The own- 
ers wèïe under no duty to obtain papers for Progresse, since they never 
authorized the ship to go there; and the master's defaults if any in deal- 
ing with the chartèrer in that regard, did not become the defaults of the 
owners. 

Aside from the aboVe considérations, I am by no means satisfied that 
the subséquent refusai of entry of the Shadwan at Progtesso is attrib- 
utable to the failure to obtain the visé of the Spanish consul at Key 
West. It is possible that if the matter had remained subject to the ac- 
tion of the local health board at Progresse alone, the substitute for a 
cleari bill 6f health might hâve been accepted by the local authorities. 
The évidence of Aguirre upon the triai gives this some support; but the 
différent statements of this witness at différent timeson this snbject, and 
his fréquent statement on the hearing that the ship must hâve proper 
papers to get a "free pratique," satisfy me that the ship would not bave 
been legalïy entitled to entry, whether the doctor might or might not 
hâve overlooked the radical defects in her papers. But in truth the 
matter was taken wholly out of the authority of the local health board 
at Progresso by the action of the National Marine Board, whose order 
was positive that the vessel should not be admitted. The évident 
intention Of this was not that the vessel should be forever exçluded, but 
that entry should not be permitted from Buenos Ayres, an infected port; 
nor until the ship obtained a clean bill of health from some other port. 
This is précisely what the master wrote the chartèrer on March 14th 
that he had been told by the ofScers on her first exclusion from Progresso. 

There is nothing in the testimony that satisfies me that there was any 
hope that the order of the National Marine Board would be rescinded, 
except upon the procurement of thoroughly clean papers. The papers 
which the Shadwan took to Progresso the second time, even had they been 
viseéd by the Spanish consul at Key West, were not clean papera. On 
the contrary they expressly stated that the ship had corne from Buenos 
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Ayres, an înfected port, and it was not stated that shé had passed quar- 
antine. Hère was express written notice of her still continuing liability 
to spread contagions disease. The visé of the Spanish consul could not 
in the slightest dëgtée hâve changed the essential character of this cer- 
tificate, or given it the effect of a dean bill of health. Key West, more- 
over, was but 36 hours distant by steamer from Progresso. Three or 
four days, therefore, would hâve been sufficie'nt to obtain the visé, had 
that been ail that was necessary to enable the ship to enter at Progresso. 
She remained at Progresso for 26 days, and during this time the charter- 
er's agents there were in correspondence with the master and the local 
and national board of health. No suggestion was made by any of them 
that the visé by the Spanish consul at Key West would remove the ob- 
jection to her entry, or be of any use. The master testifies that no ob- 
jection to the lack of a consular visé was ever made; but that the objec- 
tion was that she had come from Buenos Ayres, an infected port, as 
her Key West papers stated. I am satisfied this is the truth, and 
that the absence of the visé was not the real objection to her entry, bat 
the fact of her infections character, and because she had not obtained, 
and had not been willirig to wait in quarantine at Key West long enough 
to obtain, aclean bill of health. For this the charterer was directly re- 
sponsible. 

For the small item of damage through the misdelivery or miscarriage 
of goods, the vessel is liable, no sufficient ground being shown to absolve 
her from that risk. If the amount of that item is not agreed on, a réf- 
érence may be taken to ascertain it. The other daims are dismissed. 
Decrees may be drawn accordingly. 



The Liue Bock. , 
Saml. L. Moobb & Sons Oo. v. The Lime Bock. 

(District Court, D.New Jersey. February 24, 1893.) 

1. UA.BITIHX LiENS^RePAIBB— AUTHOEITT of CHAnTEBBR. 

An owner who allows anotber to batre fuU possession and manaf^ment of s ves- 
sel, and thuB to become tbe owner for the voyage, pro Tiac vice, must be presumed 
to consent that, the vessel shall be liable for ail repairs necessary to enable her to 
pursue the voyage, and that the spécial owner may bind the vessel for this purpose. 
S. Samb— Advanobmbnts at Owkeb's Request. 

A third person, who, at the owner's request, pays for necessary repairs upon a 
vessel, Is entitled to a lien for repayment. 
8, Samb— WArvBB— Delivekt dp Vbbsei» 

A mariUme lien for repairs is in the nature of a proprietary right, and is not lost 
by merely delivering the vessel to the owner bâfore payment. 
4. Samb— Waivbb— EviDBNCB. 

Repairs màde upon a foreign vessel were admittedly necessary to enable her to 
prosecute her voyage. The owner was not a résident of thé state, and in making 
tbe contraot stated that h» was then witbout funds to pay for the repairs. The 
vessel waS to be delivered to him on completion, and be was to pay half the bill SU 
days théreafter, and the remainder as tbe vessel eamed the money. The vessel 
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was delivered, ftut no 'part of the bill was paid at thé expîralilott oî the 80 daya. 

Held that, although the évidence indioated that the repairs were made partly upon 

' the crédit of ' the owner, there was nothing to show an intention to waive the lien. 

B> BaJIE.--CONTBA.CT— EriDBNCB. 

Whera the évidence is conflicting «a to whether an oral contract to repair a ves- 
sél limited the charge to $700 or $800, the faot that the owner, on receiving a bill 
for $8jl00, although cfiticising it severely, does not repudiate it, but only asks for 
delay of payment, will be deemed sutBcient to show that no suoh limitation was 
agreed upon. 

In Admiralty. Libel by the Saml. L. Moore & Sons Company against 
the steam-lighter Lime Rock for repairs. Decree for libelant. 
TbmrMS F. Murtha and Oiom, Qray & Sturgea, for libelant. 
fîènn/ ^. J5a<e8, for claimant. 

Gkeen, District Judge. This is an action m rem brought by the libel- 
ant corporation, to recover the sum of $2,148.91 for matèriala furnished, 
îabor performed, and moneys laid ont and expended during July and 
August, 1891, in repaîring and equipping the steam-lighter Lime Rock. 
It appears from the testimony taken in the cause that the lighter was 
owned by Louise E. Bâtes; that on or about the 16th of July, 1891, 
Henry W. Bâtes, who described himself as "bailee for hire" of the 
lightrar, aiid who was in fact the husband of the owner, came to the ship- 
yard of the libelant corporation at Elizabethport, in this state, to make 
arrangements for the repairiiig and equipping of the vessel, so that she 
might "earn her living." Mr. Bâtes was accompanied by his wife, but 
he did not disclose to the officers of the libelant corporation that she was 
tha real -ôwner. In her présence, and with her tacit consent, he began 
and carried on a conversation with the officers of the libehmt corporation, 
who were there présent, which finally resulted in an agreement for the 
repairing and equipping of the vessel. This agreement, unfortunately, 
was not reduced to writing, and the contradîctory recollection of it, and 
the diverse constructions put upon the conversation, give rise to the real, 
and practically the only serious, dispute in this controversy. As has 
been stated, Mr. Bâtes describes himself as "bailee for hire" of the ves- 
sel. He admitted^upon cross-examination that he hired and paid the 
crew, took "charge of the running of the boat, making her contracts for 
carrying cargoes, and paying ail the bills, including . those for repairs, 
which might be Incurfed upon a voyage. 

It is well settled that when a gênerai owner allows the charteref to 
hâve the cbntrol, management, and possession of the vessel, and thus 
become the owner for the voyage, pro hac vice, he must be assumed to 
consent that the vessel shall be answerable for ail necessary repairs and 
supplies to enable her to pursue her voyage, and that the spécial owner 
may lawfuUy bind the interest of the gênerai owner in the vessel in this 
behalf. 

Mr. Batesi, bearing, then, this character of "owner for the voyage," 
caused the lighter to be brought to the libelant's yard to be repaired, in 
pursuance of and under the terms agreed upon in the conversation here- 
tofore referred to. But he insists, and in fact testifies, that there was 
«jade, at the time àllij4ed to, a spécial contract, entered into with the 
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libelant corporation, to repair ànd equip the véssel for a sum not to ex- 
ceed $700 or $800, of which sum, he further insista it was agreed be- 
tween the parties contracting, he was to pay one-half within 30 days 
after the repairs had been completed, and the balance as the lighter 
should earn it thereafter. On the other hand the libelant corporation, 
by ail its officers and agents, who know of theagreement at its inception, 
or who became acquainted with its terms as the work upon the lighter 
progressed, basing their knowJedge upon statements and admissions of 
Bâtes, give testimony tending to show that no certain sum was narued 
by Bâtes or the libelant corporation as the price of the repairs which 
were to be put upon the lighter, but that the real agreement entered into 
was this: that ail such repairs should be done as were necessary, in the 
judgment of the officers or agents of the libelant corporation, to put the 
vessel in fair condition for the voyage she was about to undertake, — "to 
earn her living," to quota Mr. Bâtes' own language. The bill for the 
repairs, when done, amounted to $2,032.04, to which was added the 
amount of a bUl for certain repairs put upon the yessel about the sarae 
time at the ship-yard of a Mr. Starin, amounting to $57.47, which was 
paid by the libelant. corporation to Mr. Starin, and which repairs were 
niade with the consent and at the request of Mr. Batea,,as the bailee of 
tbe lighter in possession, or as agent for his wife, the claimant in this 
case. The lighter, after the completion of the repairs, was delivered 
inco the possession of Mr. Bâtes. When the bill was presented, Mr. 
Bâtes refusing or ueglecting to pay the one-half of it, or any part thereof, 
aliliOugh the time for which crédit wasgiven had elapsed, this libel was 
Zhd by the libelant corporation to enforce its collection. 

It seems quite clear from the testimony that, at tbe first interview be- 
tween the officers of the libelant corporation and Mf. Bâtes, it waa the 
opinion of the latter that the proposed repairs, of which he had made a 
inemorandum in writing, would not exceed the sum of $700 or $800 in 
his judgment; but I am equaUy clear that the weight of testimony 
shows that no such, or indeed any, limit; in cost of proposed repairs, 
was insisted upon by Mt. Bâtes as a part of the •contract, or was as- 
sented to by the libelant corporation. AU the witnesses for the libelant 
unequivocally testify that no sjich limit was ftxed, and that no contract 
to repair the vessel either for $700 or $800, or any other definite sum, 
was entered into. The officers who so testify are the officers with whom 
the conversation was had in which Mr. Bâtes déclares that such contract 
was made. They do not deny that Mr. Bâtes, who, by the way, is a 
counselor at kw, and not a prnctical ship-master, did say that he 
thought such repairs as were necessary would cost no more than $700 
or $800, but they themselves declined to give any judgment as to cost 
until they inspected the vessel. While, on the other hand, nowhere do 
the witnesses for the claimant, other than Mr. Bâtes himself, testify to 
any definite contract with the libelant corporation for the sum named. 
It is true that there is some testimony — chiefly that given by Mr. Bâtes 
himself — which inferentially tends to substantiate the contention of the 
claimant; but I think, when it is carefully scanned, it must be regarded 
v.49F.no.5 — 26 
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88 veïy loose and indefinite, and cannot beheld to overbalance the much 
weîghtier testimony offered on the part of the libelant. Besides this 
failure bf direct évidence to sustain this claira, some miner circum- 
Stances, not denied by Mr. Bates,clearlyshow that no definite sum waa 
agreed upon as the oontract price of the proposed repairs. For exam- 
ple, When the bill of expenses had run up to quite $800, the alleged 
limit, and the repairs scarcely begun, the captain of the lighter, who 
had been left in charge of her, gave to the libelant corporation orders 
for equipment and repairs which its officers judged unnecessary and ex- 
traordinary. Mr. Bâtes was thereupon requested to come to the ship- 
yard of the libelant, and, upon inspecting what had been donc, judge 
for himself of the necessity and wisdom of ratifying the orders of bis 
captain. Mr. Bâtes came, and, dîsapproving of some of the captain's 
orders, Mpudiated them; but, as to others, affirmed them, and then 
madë a spécial request of the libelant that as to ail other repairs there- 
aftér to be- done to the véssel, thé libelant corporation should take direc- 
tion fromhim alone. At this very time the limit of the alleged con- 
tract priée had been reached. Only a small portion of the repairs 
which, by his mémorandum, Mr. Bâtes had ordered to be done, had 
been completôdv and the major part was still to be put upon the ressel. 
If ithe whole ptice for ail the repairs was to be only $700 or $800, what 
diffiarende could it possibly make to Bâtes if the orders of the captain 
were éxttavagant? If fairly included in the repairs or equipments that 
were to be madé and fûrnished, they were already valued by the libel- 
ant corporation, according 4o his account, at $700 or $800; and, no 
matter what they cost, that sum fixed the limit of Bâtes' responsibility. 
But hedoesnot aet upon this theory. He répudiâtes orders of his cap- 
tain, and limits the libelant corporation to the acceptance of his own 
orders alone, solely to limit his pecuniary responsibility. In any other 
view, his action cannot be understood. It is not seriously controverted 
that ail the repairs done, and ail the materials furnished, were done and 
furnished, not only with the knowledge and approval of Mr. Bâtes, but 
upon his direct order. He must hâve assumed, therefore, the pecuniary 
responsibility conséquent upon their furnishing. 

Again, when the bill for the whole amount of repairs was presented 
to Mr. Bâtés for payaient, he, indeed, criticised it severely, as much 
larger tban it ought to hâve been; but at no time did he repudiate it, 
but again and again promised to pay it as speedily as he could obtain 
the money, declaring at the time the bill Was presented that he had no 
means whatevér to pay it, and he oonld only obtain the necessary funds 
from the eamings of the lighter. Had the claim so presented been un- 
righteously and unlawfuUy increased by the libelant corporation from 
$700 to $2,100, would it be likely^that Mr, Bâtes would hâve considered 
the questioh of its payment for à single moment? Would he not in- 
stanûy bave répudia ted the account, tendered to the libelants, accord- 
ing to his alleged contract, one-half of $700, or $800, as covering the 
whole of his liability at that time, and as ail the moneys which he was 
then bound to pay, and set his boat to earning the other half of the 
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contract price? Yet he does tiot prétend that he ofifered to pay or tfeat 
he tendered any part of the account as presented, in cash, at the end of 
30 dâj's after the repairà were hiade, as he says he agreed to do origi- 
nally, nor at any other time; nor did he ever tender or offer to pay the 
one-half of the $700 or $800 at any time, but failed and neglected or re- 
fused wholly so to do. His whole plea was for delay,— for further crédit. 
He desired the libelants to wait for their money until the lighter should 
earn the amount of their bill. Can such conduct be reconciled with the 
contention of the claimant? Other circumstances could be referred to 
in justification of the conclusion that no spécifie sum was ever agreed 
upon as the price or considération of the tepairs that were to be made 
to the lighter by the libelant corporation, but it is not deemed necessary 
to refer to them in détail. I content myself with repeating that the 
weight of the évidence is opposed to the allégation of the claimant, that 
the contract price was a fixed, definite amount, and, as it seems to me, 
sustains clearly the allégation in this respect made by the libelant cor- 
poration. 

The claimant further insists that the spécial contract entered into by 
the libelant corporation and Bâtes makes it clear that crédit for the re- 
pairs was given to Bâtes personally, and that such repairs were not to 
constitute a lien upon the lighter, and, further, that, if they were to con- 
stitute such lien, that lien was lost by the delivery of the vessel into 
the possession of the claimant before it was enforced. If this were a 
common-law lien for repairs or for the furnishingof supplies to the ves- 
sel, the delivery of the vessel upon which they were put, to the owner, 
would undoubtedly destroy it. But this is not a common-law, but a 
maritime, lien. The Lime Rock was a foreign vessel. Her owner was 
not a résident of the state of New Jersey. The repairs done by the 
libelant corporation, admittedly, were absolutely necessary to enable her 
to proceed upon her contemplated voyage. It was stated by the.owner 
pro hoc vice that he was entirely without funds, or practically so, to pay 
for the repairs ordered to be made. Thus it seems that every élément 
which goes to constitute the maritime lien was hère présent. Such lien 
is not destroyed by the loss of possession of thé rea. A lien of this 
character is in the nature of a proprietary right in the rea itself, and wiU 
foUow it into the hands eyen of an innocent purchaser without notice. 
The mère delivery of the lighter, therefore, to the claimant, when the 
repairs were completed, does not interfère in any degree with the libel- 
ant's rights, unless it can be shown that the lien was expressly waived. 

As to the other matter of défense, — that the crédit was given to Bâtes 
personally, — I think it may be taken as a fair déduction from the testi- 
mony that the crédit was originally given partially to Mr. Bâtes, but I 
cannot conclude that the libelant corporation intended, under the cir- 
cumstances, to divest itself of the right to enforce its claim by lien if the 
owner pro hoc vice failed to keep his contract. It is quite true that the 
vessel was to be put back, by the agreement, into the possession of its 
owner, 30 days before any payment on account of the repairs was to be 
made, and after that payment the vessel was still to be lett in the posses- 
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BJipn of'the owner, that she might eam the balance of the debt; but it ia 
equûlly a part of the contract in this case, that the one-half of the bill for 
repairs was to be paid promptly at the end of 30 days after the eomple- 
tion of the repairs. Had the claimant or her owner pro hoc vice per- 
formed that part of the contract, a différent case might hâve been pre- 
sented from that now under considération. But it is well settled that a 
maritime lien is entirely consistent with a crédit given for its payments, 
unless such lien be expressly waived. Repairs put upon a vessel under 
the circumstances that the repairs were put upon this vessel, raise a 
strong presumption that they were put there upon the crédit of the ves- 
sel, and not; upon the crédit of the owner; and it is incumbent upon the 
claimant to show by weight of évidence th^t the lien was' actually given 
up, in order to rebut that presumption. The burden is upon him. 
Not only does he fail to show such action on the part of the libelant 
corporation, but, when pressed for the amouni of the claim due to it, 
he hirnsçlf recognizes the right of the libelant to lien, a.nd on that 
ground, to-wit, that the libelant bas such lien upon the vessel for the 
bill, insisted that it ought to be lenient, and not press him into im- 
médiate settlement. This plea is entirely inconsistent with the theory 
that the libelant corporation had surrendered its lien. The true prin- 
ciple is that if the labor charged for bas been performed, or the repaira . 
donc and the material furnished, for tbe vessel, no matter in what way 
the owner agreed to pay, if he fails to pay according to the agreement, 
he whofnrnishes the materials, or performs the labor, or complètes the 
repairs haa &; right to resort to the security provided by law. I am 
of the opiniop, therefore, that in this case the libelant corporation never 
intended and. in faet did not divegt itself of its right to lien; that right 
was reserved tp itself in' case the owner. failed to comply with the 
terms of his contract, and pay one-half of the cost of the repairs within 
30 days, after the repairs were completed. This défense caunot avail 
the claimant. 

As to the items which go to form the amount of the Starin claim, 
I cannot agrée with the contention of the counsel for the claimant, 
that they do not afford ground for a maritime lien. Thèse repairs, as 
it appears from the testimony, were put upon this vessel under the 
supervision of Mr. Bâtes, and they were paid for, at his request, by 
the libelant corporation. They constituted à lien upon the boat be- 
fore payment, and it is settled that ail advances of money raade to pay 
ofF claims of such a nature, upon the crédit of the vessel, as thèse claims 
were, and which constitute liens in admirai ty, bave the benefit of the 
lien, with the same rank as the original claim. The item of 334 meala 
furnished to a portion of the crew at a hôtel near Elizabethport, while 
the vessel y^aa being repaired, cannot be included in this claim. Under 
the circumstances, they afford no basis for a lien, and must be strick^.-* 
out. Let the usual decree be entered. 



the dave & mosb. s8& 

The Davb & Mose. 
Fahey ». Mayoe, Etc., op City of New York. 

(DUtrlet Cmvrtt S. D. New York. January 39, 1892.) 

1. WHARVBS AND WHABrlNOEBS— DtlTT TO DRBDOB. 

The City is llable for injury to boats occasioned by Its f ailnre to remove at reason- 
able intervais the accumulations f rom drains at public wbarres to wbicb beats are 
: invlted, and at which the clty coUects wbarfage. 

Z, SaME— DOTT OF BOAT AT WhaBI'— SoUNDINOS— INQOIBIES. 

It Is négligence In a boatman to tie up for the night at a dock on the Harlem 
river at 155th street withont souuding, or inquiry as to the depth of water, or breàst- 
ing bis boat oS. 

In Admiraltj. Suit by Michael Fahey against the mayor, etc., of 
New York city, to recover for loss of eanal-boat sunk at respondent's 
wharf. Decree for libelant. 

Hyland & ZabrisMe, for libelant. 

William H. Clark, Corp. Counsel, and Jamea M. Ward, Assistant, for 
city. 

Beownv District Judge. On the 16th of September, 1891, the libel- 
ant's canal-boat Dave & Mose, loaded with 276 tons of coal, moored 
alongside the platform dock at 155th street and the Harlem river, to 
which she was consigned. Her bow was headed down river and pro- 
jected 12 feet below the lower end of the dock, and her stem extended 
about the same distance above the upper end. Between 1 and 2 o'clock 
during'the foUowing night as the tide went down, the forward part of 
the boa* caiight on the bottom; and when the men on board were called 
between 1 and 2 a. m., she had a list to port, and with the help of oth- 
ers could not be shoved off. The bottom being sloping and the stern 
of the boat free, she got a twist; and the stern, careening to port, took 
in water so as gradually to pull her off until she sunk. The bottom 
was of silt or sand, with no stones. Adjacent to the dock the water at 
mean low tide varied from 6 feet near the uppér end of the dock to 4 
feet at and below the lower end, where a drain of the surface water 
from Seventh avenue brought in considérable quantifies ofsilt and sànd. 
Twenty feet out from the dock the depth of water at mean low tide was 
from 12 to 17 feet ; 30 feet out, from 15 to 20 feet. The canal-boat 
was 17 feet wide. Similar boats hâve been accustomed to go to the 
dock for several years past. Onlj' two cases of injury from grounding 
are shown by the évidence ; and the proof is not clear vvhether those dam- 
ages were at the dock or above. It was not uncommon for boats com- 
ing to the dock to catch temporarily, but they were easily shoved off 
without damage. The depths of water above stated are those ascer- 
tained by disk soundings, that is, to the top of the soft silt or sand. 
Soundings by the rod were about afoot or a foot and a half greater near 
the dock, and two or three feet greater further off. 
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The graduai filling in of the bottom around the lower end of the dock 
was known to the officera :of thé, city. The last dredging was in Feb- 
ruary, 1889 ; the dredging next prior was in September, 1887, — 17 
months befpre. / Two or.three feet, the évidence siiows, had collected 
between those two dredgings in 17 months. This accident was 19 
months afterithe last dredging. 

The libelant's beat had repeatedly been at the same wharf before with 
similar loads, and met with no diffioulty. There is no évidence as to 
how she was managed on those occasipns. The man in chargeât this 
time had never been there before. He knew nothing of the depth of 
water; made no inquiries on arrivai; made no soundings, and gave but 
smair slack to his bow-line;, but much slack to his stem-line; and he 
went to bed without breasting off or making any other provision for the 
safety of the boat during the night. 

Upon theabove facts I think both parties were in fault; the city, for 
not dredging «gain about the lower end of the dock after a lapse of 17 
pionths, when, as previous expérience had shown, new dredging became 
necessaiy, and the accumulations of sand there being known. The man 
in charge of the boat was négligent in tying up for the night at such a 
place as a dock on the Harlem river at 165th street without sounding, 
or inquiring aa to the depth of water, or breasting ofF, Ordinary pru- 
dence and the habits of boatmen in siich locations are to make sound- 
ings, or otherwise ascertain whether the boat can safely lie over low wa- 
ter before leaving her without attendance or watch for the night. 

This duty» however, does not relieve the city from the obligation to 
remove by dredging at reasonable intervais the accumulations from 
drains at public wharves where they are inviting boats and coUecting 
wharfage. Decree for the libelant for one-half the amount of his dam- 
age, {Christian v. Van Tasad, 12 Fed. Rep. 884,) with order of référ- 
ence to ascertain the amount. 



DicKiE et al. V. Wilbon, 

(DigtrUst Court, S. D. New Tork. Febrnary 4, 1893.) 

L Cabrikbs — Damase to Oaroo— Jamaica Loowood — Shoet Cuttings — CJtjstok. 

It was proved that, In loading "straight" logwood (i. e., not roots or trunks with 
branches) in Jamaica, it Is sot customary to eut any considérable quantity in 
lengths of less tban three feet, sucli cuttings injuring the value of tbe cargo. A 
déduction being claimed by the owners of the cargo of logwood from the freight 
due the carrier because 73 tons of logwood were delivered so eut short for tbe pur- 
pose of stowing a fuU cargo and against the protest of tbe shippers, but the évi- 
dence being inconclusive as to tbe exact amount of ihe short cutùngs, held, thatan 
' allowanoe for 50 tons of short cuttings would be just. 
8, COSTS— DBOBEB rOB LlBEIiAHJrS— Sxibstaiitial Victobt pok Ebspondbnt. 

Libelants sued for $310 and recovered judgment for $68.59. Held that, as re- 
spondont was successful on the main issue, the deciree sbould be without oosts. 

In Admiralty. Suit to recover a balance of freight. Degree for libel- 
ants. 



mcEiE V. wneojr. 391 

Wing, Shoudy & Pwtnam, for libelants. 
Henry D. HotchMss, for respondent. 

Brown, District Judge. A déduction of $216 is claimed by tbe re- 
spondent from the amount of freight due on a cargo of logwood brought 
to New York from Black river, Jamaica, in March, 1889, by the bark 
Bluebird, which had been chartered to the respondent for that purpose. 
It is not alleged that ail the logwood shipped was not delivered; but 
that in stowing the cargo about 72 tons out of a cargo of 436 tons were 
in pièces less than 3 feet in length, which had been eut from the logs 
by the stevedore of the ship for the purpose of stowing a full cargo. 
Freight was to be paid by the ton; and it was the interest, therefore, of 
the ship to take as full a cargo as possible. The charter, unlike niany 
récent charters, contained no provision againstcutting less than in lengths 
of three feet. There is sufficient proof on behalf of the respondent to 
show that, on contracts for the sale of logwood in New York, it bas long 
been tbe custom to make an allowance to the vendee if on delivery more 
than 5 par cent, is found eut in lengths less than three feet. But the 
custom between vendee and vendor in New York does not, I think, affeot 
the ship in the performance of a charter in respect to the mode of load- 
ing in Jamaica. The question concerns the loading there, and the ship's 
authority by the custom there to eut logs, and if so, to what extent, for 
the purpose of compact stowage. The évidence leaves no doubt that 
some cutting is necessary, and has long been authorized by the custom 
of that country; and that cutting is much less necessary in taking cargoes 
of straight logwood, than in taking cargoes consisting more or less of 
roots, or logs with branches. The latter must be sawed or eut consid- 
erably. 

I think the weight of évidence on this point is with the respondent, 
as to the custom at Jamaica. It was well known that cutting any con- 
siderab'e quantity in lengths less than three feet materially diminished 
the market value of the cargo; and ail the witnesses engaged in the 
trade there testify that there was no need of cutting, and no practice 
authorizing cutting, in lengths less than three feet in the case of what ia 
called "stra,ight" logwood; and the respondent's witnesses say this cargo 
was ail of ifirst-class straight logwood. The mate say s that there were 
some roots and branches which they had to eut. But his testimony is too 
indefinite and insufficient to account for so considérable an amount of 
short cuttings as was made in this case; and the ship-masters that were 
examined there had too little expérience, or were also too indefinite in 
their testimony, to overcome the évidence of the respondent's witnesses. 
During the loading repeated objection to the sawing of the wood in short 
pièces was made by the shippers to the captaia and mate. 

The failure, however, to ascertain, during the discharge of the ship, 
the true amount of short cuttings, makes it impossible to décide the case 
with any acouracy. In the course of the discharge a considérable quan- 
tity of short cuttings was noticed and complained of; but no effort was 
made to separate the short pièces, or to détermine their actual numbei, 
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until the cargo had been more than half discharged, and removed for 
consumption. The amount of 72 tons claimed in the answer, is an 
estimate derived from the proportion of short cuttings observed in what 
remained of the cargo after more than half had been discharged. But 
one of thç libelants' witnesses testifies very positively that a considéra- 
ble amount of the shorter pièces during the earlier part of the discharge 
was allowed to fall down and accumulate in the hold, and was not 
taken out Until the last. This would make the proportion in the last 
half, or third, of the cargo greater than in the whole cargo. On the 
Qthér hand, one of the witnesses for the respondent who saw the un- 
loading every day, testifies that in his judgment the proportion of short 
pièces remained about the same during the whole discharge. Under such 
circumstances, though I think the respondent is entitled to some off- 
set, it is impossible to say that the amount of 72 tons is really proved; 
but as some accumulations of small sticks, in dealing in the usual way 
witb a cargo of large and small ones, would naturally arise towards the 
end, I can ônly détermine the matter as a jury under such circumstances 
would be pbliged to do, and allow such déduction as seems probably 
just and équitable. I allow, therefore, for 60 tons, at the proved dam- 
age of $3 per ton, making $150. Deducting this amount from the 
amount of unpaid freight, there remains $68.59. for which the libelants 
may take judgment, with interest; but as the respondent is successful on 
the main issue in litigatiou the decree must be without costs. 



The City of Rome. 

Carmody ». The City oî* Romb. 
■ (District Court, S. D. New Tm-k. November 31, 1891.) 

ACI^IONa VDB NEQUaBNCB — ^FOBUEB TbIAL AT COMMON LAW — ^WhBN A BAB IN AlV 
MIRAI.TT. 

. . Conéarrent negllgenceot the plalntiS being a ground for dismissal of an action 
fer négligence in a oomtHon-law court, but not m admlralty, a plea of a former 
common-làw adjudication for the défendant is not sufiiclent unless it appear that 
the fçroUnd of the adjudication was absence of fault in the défendant, and not proof 
of fault in the plaintift. It appearing in this case upon submission of the stenog- 
rapher's notes of the former trial that a verdict for thè défendant was directed by 
the judge, because the facts proved dld not constitute négligence in the défendant, 
heW, on exceptions to the answer, that this would constitute a bar to the présent 
action. 

In Admiralty. Libel by James Carmody against the City of Roma 
for Personal injuries. Hearing of exceptions. 
A. 0, Vanderpoel, for libelant. 
Frederick 0, Gedney, for daim an t. 

Bbown, District Judge. Exceptions to the libel hâve been filed by 
the défendant setting up rea adjudicata upon a trial of the same matter 
in a common-law action brought by the libelant against the owner of the 
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City of Rome, in the court of common pleas of this city. In that action 
concurrent négligence of the plaintiff would be a sufficient ground of 
dismissal; in admiralty, it is not. The Max Morris, 137 U. S. 1, 11 
Sup. Ct. Rep. 29. To détermine the sufficiency of the plea it is, there- 
fore, necessary to know whether the former judgment of dismissal pro- 
ceeded on the ground of the plaintiflfs concurrent négligence, or solely 
upon the ground of failure of proof that the défendant was négligent. 
In the latter case, the former judgment, though in a common-law court, 
becomes a bar and estoppel hère. Upon thèse exceptions no judgment 
can be rendered now, inasmuch as the facts stated in the exceptions must 
be sustained by proof at the hearing. I hâve, nevertheless, examined 
the matter upon the request of the parties and for their convenience in 
référence to any future trial. Upon the évidence as to the grounds on 
which the dismissal was ordered by the presiding judge on the former 
trial, as shown by the stenographer's notes of that trial submitted to 
me, and upon the admitted facts as stated in the affidavit of counsel, 
and assuming also ou behalf of the libelant that the évidence offered by 
him was ruled out, as he states It was, I am satisfied that upon the 
hearing of this cause I should be obliged to hold that the former trial 
and judgment are a bar to the présent action, inasmuch as the proofs 
submitted would be suflBcient to show that the direction of a verdict by 
the judge was not based upon négligence of the plaintiff, but because 
the proofs before him did not amount to any négligence on the part of 
the défendant. 



The Serafis. 
Smith v, The Sebapis. 

(District Court, D. Marylancl. Deoember 4, 1891.) 

1. tsiVKT TO Employé — Dangerocts Appliances— Contbibdtobt Negliotnc*. 

Libelant, a stevedore, lost hls right taand by its being caugbt betweeti the eogs 
of a steam- winch, which the court found to bedangerousand unsafe because of tbe 
nearness of the steam-valve to tbe cogs, and of the absence of casing over the cogs 
to prevent such accidents. Libelant bnew the dangerous condition of the wincb, 
and spoke of it to the mate of the vessel, but continued during part of two days to 
woTk the winch, unloading cargo out of the steamer's hold. Held, that the f act 
that libelant continued to work tbe winch with knowledge of tbe danger and risk 
did not of itself, as matter of law, bar bis recovery in admiralty, but was évidence 
merelyof contributory négligence on bis part. 

8. Same — Damaoes — In Admibaltt. 

Held that, tbe libelant's contributory négligence being neither willful, gross, nor 
inexcusable, and tbe facts presenting a strong case for bis relief, he should be de- 
creed one-half the sum as damages which be would hâve recovered if tte had been 
witbout fault 

ISyllabus by the Court.) 

In Admiralty. Libel for personal injuries. 

J. Oookman Boyd, for libelant. 

Gonvers & Kirlin and W. Bmton Orîsp, for respondent, cited— 

Bobertson v. Cornelson, 34 Fed. Bep. 716; Stringham v. Hilton, 111 N. 
T. 188, 18 N. E. Rep. 870; Bailroad Co. v. McBade, 135 U. S. 654, 10 Sup. 
Ct. Ecp. 1044; Miles v. The Servîa, 44 Ped. Kep. 943; The Maharajah, 40 
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Fed. Ke]p. 784; CouUard v. fecumseh Mills, 151 Mass. 85, 23 N. E. Rep. 731; 
futtley.nailwav Co., 122 U. 8. 195, 7 Sup. Ot. Eep. 1166; Totonsend v. 
Langles, 41 i'éd. Rep. 919. 

MoRBis, J. The libelant was one of a gang of stevedores employed 
in unloading a cargo of iron ore from the British steam-ship Serapis in 
the portof Baltimore. During the progress of the work he was assigned 
by the head stevedore to the duty of running the forward steam-winch. 
By the use <?£ another winch the ore in buckets was being hoisted ont 
of No. 2 forward hole, and; the winch which libelant was attending was 
used to draw the crâne to and from the wharf. He had to stand facing 
the winch, looking forwaïd towards the bow of theiship, and was re- 
quired fpr the proper performance of his duty to turn his head from 
time to time, to see the position of the bucket behintd bîm, and to turn 
quickly t^nd close or open the steam-valve by revolving a wheel in front 
of him wj^tb his rjgbt hand. Ayhile engaged at this work« and turning 
from looping back at the buoket, and having to take hold of the valve 
wheel, he putioat his handa little to far,' and it wasqaugbt between the 
cogs of the driving- wheel, directly in front of him, His hand was so 
crushed that he bas pernjajiiently lost the use of it. ; Three fingers bave 
already beep amputated, Wjith the probability that the remaining one 
will hâve to be taken off, leaving him pnly an almost useless stump. 

The libelant seeks to reçoy^r for his iiy'nry upon the ground that the 
winch was dangerous to any ohe working at it to unload the ship, and 
that the négligence on the part of the ship-owners in having it in this 
dangerous condition rendefs them liable in this suit. The winch is 
of a kind called by some of the witnesses a "camel-back winch." The 
steam is controlled by a valve near the deûk at the feet of the winchman, 
from which a valve-stem rises about three feet directly in front of him, 
on which is a wheel by #hi<!h it is tutnèd. As the winchman stands 
facing the winch, with his leift hand on the reversing bar and his right 
hand on the wheel, the cogs of two wheels which drive the axle meet in 
front of bis right hand. Thè distance between the çirburaference of the 
wheel and the nearest point of the cogs is differently stated by the wit- 
tte^ses. The libelant sàyS that it was Seven or eight incfaes, and several 
otber witnesses called by tim say it was from five to six inches. The 
t^timony of the master of thé ship is that the iiitérsection of the cogs 
18 12 inches from the wheel, but hé leaves it unœrtain from what points 
his measurement was taken. The contention on behalf of the libelant is 
that the vajve-wheel was nearer to the cogs than is usual in such winches, 
and that usuallythere is a cOvering or càsing over thë cogs to protèçtthe 
winchmàp from accidéhtsi " Theré were no witnesses examined as to the 
construction of the winch, other than the stevedores called by the libel- 
ant, and master and mate examined on behalf of the owners. The 
stevedores, who were ail m'éh of long expérience, say that of such winches 
they bave çevef seen one without a casingjor cover over tïie cog- 
wheels; and ébiné Say' that in other winches of this kind they bave al-, 
ways found thev&l'vei'whe'pl higher, ànd ita greater distance from the 
cogs. Thé libelaht Sâys he, had workçd ai a hundred différent winches 
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on steam-ships, and that in ail others the wheel was further from thé 
cogs. He testifies as follows: 

"Ithought it was a queer apparatus. I said to the mate, • You ought to 
hâve soruething over the cog-wheels.' ïhe mate said to me, ' Tou be a little 
carefïil, and it will be ail rlght.' I thought it looked dangerbus to riin, and 
thought if Ispokeof it to the mate he would put something over the cog- 
wheels." 

The libelant first ran the winch for four hours in the nighl-time, and 
the next day had run it for an hour and a half when his hand was 
caught. He testifies that he could not keep his hand on the valve- 
wheel and tum bis head so as to see the tubs; that he was drawitig in 
the slack chain by reversing the winch, and had tumed to watch the 
tub, and was tuming backto the winch to stop off the steam quickly, 
when, in placing his hand upon the wheel, he put it out a little too far, 
and it was caught. Another stevedore, — Tracy, — who was also running 
this winch the night before the accident, testifies that the mitten on his 
hand was caught in the dame way, and taken off his hand. That.be 
mentioned this to the dnnkey-engine man, in charge, and told him that 
it ought to bave a cover on it; but the man only said, "Be careful." i 

From the testimony produced in this case I am unablef to come to any 
other conclusion thanthat this winch was dangerous, and not proper to 
be fumished for Work in whioh it had to be run continuously for hours 
by a workman who bas to turn to see what is going on behind him, and 
bas to start and stop it with great quickness. There is no testimony; 
from which it can be inl'erred that the libelant was careless. Indéed, 
with the large open cogs undefended by âny safeguard so near to his 
hand, it would seem that it would only be by good fortune that he could' 
escape injury with the best attention bis work permitted. Such a winch 
might be reasonably safe for hoisting an anchor, or raising sail, or àny! 
Buch short occasional use, in which the winchman could keep bis eyes 
in front of him, with some one standing by to give him orders, but not 
for the continuons use which the work of hoisting out a cargo of orô re- 
quires. The testimony preponderates which goes to show that otber 
such winchesused for taking out cargoea bave the cogs guarded, and thàt 
in this winch the man's bands had to be nearer to the cogs than isUsual. 
Nothing ought to justify providing a machine so likely to maina the 
operator, except necessity arising from the difficulty of obviating the 
danger; and it is apparent that the danger can be obviated by an inex- 
pensive casing, or by a very simple altération by which the valve-whed 
could be placed further from the cogs. The rule is firmly establish'ed 
that the employer is bound to see that the machinery fumished is riea- 
sonably safe and suitable for the purpose for which the employé is ex- 
peoted to use it. 

The diificulty in the case anses from the fact that libelant saw and 
was aware of the defeetive construction of the winch, and the danger at- 
tending its use. It is contended by the ship-owners that the libelant, 
in going to work at it, entered upon a con tract to work at that particU^' 
lar machine, with full knowledge of its defects, and that, therefore; bé 
cannot recover. I do not think this stalemént quite fairly gives theitib-'' 
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Btence of tbe transaction. The libelant, under the foreman of the steve- 
dôres, was employed generally to do any work usually done by steve- 
dpres in unloading a cargo of iron ore frora a steam-ship. He knew 
ijcitliing of the winch until his turn came to run it. He expected to ând 
S|ùch a winch as was usual on such steam-ships, and reasonably safe. 
He spoke of its defect to an officer of the ship, but went on witb his en- 
gagement as a stevedore, and ran it, exercising such care in its use as 
his duty permitted. This does not seem to me to amount to a contract 
tp work at a defective winch, but rather to be a contract to assist in un- 
loading the ship, with the incident that in the performance of that en- 
^agenient the libelant, continued to use a machine furnished to him 
which.he knew to be dangerous after the employer had declined to alter 
it. ' ;^j;,ço,mmon law, under such facts, it could scarcely be contended 
that ^tliè libelant waa entitled to recover. At common law, if his ena- 
plojreif \^a8 ^uilty of négligence in furuishing him with an improper ma- 
cî>ip^' not sajfe to use, then, in knowing it was unsafe, he used it, he was 
gjjjil^ «f négligence also,,and his contributory négligence would, as a 
niattà.pf .Jaw, bar bi^, recovery. In admiralty this is not the rule. 
Cbiitiniiutpry, négligence does not of itself necessarfly bar recovery, but 
leave^^.t^e' court at lib^rty to appprtion the damages upon principles of 
eq^uityl^and to hold the ship-owner liable for part of the émploye's pe- 
cJHfliary.,lpss, The MoiX Morris, 137 U, S. 1, H Sup. Ct. Rep. 29; same 
case ïnt^ district court^ 24 Ped. Rep. 860, and in the circuit court, 28 

è!^;^;%p,88i. 

'iTÇh^ cjuestion whether using machinery known to be defective or dan- 
geçpijé, absolutçly bars recovery of itself, or is only évidence tending to 
slipw . cp^trihutory négligence, is not without décisions both ways. In 
cpmnapp-lftW cases it is most frequeptly of no importance how it is re- 
garded, fpr whether the use by an eniploye of a machine with knowledge 
pf its dangerous defects is held to he a contract by him to assume the 
risTs pfali danger from it, or is held to be évidence of contributory nég- 
ligence, ^he employé is equally without remedy. But even at common 
la,W) since the gênerai adoption of machinery driven by steam, the in- 
juries, frpm which are so severe, the rule that the employé is to be deemed 
to hftve asgumed the risk of ail danger bycontinaing to use such ma- 
pbineTywith knowledge of its defects. has been declaredto be subject to 
yery rpun^expeptions. The tendençy of the décisions is to harmonize 
thq^ff e^pep^ions by adopting the principle that the conduct of the em- 
ployé is tp be judged by ail the circumstances which go to show whether 
of nbtj ïj.nd|er ail the circumstances of hisemployment, a reasonably pru- 
dent mari would hâve continued in the employment with the knowledge 
ci th.p danger which the employé had; thfit is to say, was his conduct 
reasonably pïudent, or was it négligent and reckless? In Sherman and 
Ijledfigld QQ Négligence (sections 208, 209) this is stated to be the resuit 
of the laoremod^rn adjudications. Section 208 la as follows: 

, "The exemption of the master from liability to servants for injuries causpd 
by defects which the servants knew or ouglit to hâve known is founded solely 
«fppn tbe gênerai law of contributory négligence, and tlierefore the liability of 
« n^tl^in such cases mustbe deterinined by référence to that Iaw."< 
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The proper rule for the guMance of the admiralfy courts of the United 
States, where there is contributory négligence in cases of marine torts, haa 
been authoritatively settled by the suprême court in The Max Morria, 
mpra, affirming the rulings of Judge Bbown in the district court for 
the couthern district of New York, and of Judge Wallace in the circuit 
court. The very question of the effect of contributory négligence in a 
similar action for pèrsonal injuries was certified to the suprême court, 
and, in answering, Mr. Justice Blatchfoed, speaking for the court, 
said : 

"Contributory négligence in cases like the présent shoald net wholly bar 
recovery. There would bave been no injury to the libelant but for the fault 
of tlie vessel; and wbile, on the one hand, tbe court ought not to give him 
f ull compensation for his injury, when he. himself was partly in fault, it ought 
not, on the other haiid., to bé restrained trom saying tliat tbe fact of his nég- 
ligence should not deptive him of ail recoyery of damages. As stated by the 
district- judge in his opinion in the présent case, the môre equal distributioà 
of justice, the dictâtes of bamanity, thesafety of life and limb, and tliê pub-' 
iicgobd willbe best promotedby holding vessels liàblé to bear some partof 
the actual pecHniary loss siis-taiined by aljbelant in apaselike the pi;es#)ttt« 
where their fault is clear, provided the libelant's fault, though évident, is 
neither willful, nor gross, nor inexcusable, and where other circumstances 
présent a strong case for his relief. " 

This libelant has, in my judgment, made out such a case. He, a 
sober, industrious, skillful workman, SS'years of âge, has lost his right 
hand in the service of thè ownèrs ôf this Stcam-ship. He has lost it 
because, notwithstanding his fears with respect to the danger, he con- 
sented'tausea machine which was a permanent jfeqùipment.of this ship, 
aud furnished by them as safe and proper for his use, but which, upon 
the évidence, I find was unsafe and dangeroua, and which, it is appar- 
ent, could without difBculty hâve been guarded by them so as to hâve 
been safe and suitable. It is not just tbat the ship-owners should proyidè 
such a machine, and throw aU the risk of using it upon the uhlucky 
workman who may chance to be injured by it. 

I hâve held this case for some time under advisement, for, although 
at the hearing I was of opinion that the décisions cited by counsel for 
the owners applied to the facts of this case would bar any recovery by 
the libelant, the hardship of this resuit was such as to lead me to hesi- 
tate and to doubt lis correctness. A careful reconsideration hà? brought 
me to the conclusion that the libelant, having brought his action in ad- 
mirait}', ia entitled to hâve applied to it, not the rules which would con- 
trol it at eommon law, but those which accord with the now recogniized 
principles which are to govem our admiïalty courts in dealing with ma- 
rine torts. I am aware that learned and experienced judges hâve in 
quite similar cases held differently. The case of The Maharajah, 40 Fed. 
Rep. 784, is a strong case in favor of the contention for the steamer, but 
io the présent case the évidence thât the "winch wàs unusual and unfit 
is fuUer, and notice was given of its defect. Moreover, the décision in 
the Maharajah Case was rendered before the suprême court had fully 
sanctioned tbe équitable ruling of the same learned judge in tbe case of 
The Max Marna. 
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The amount claimed by the libelant as compensation for his injuries 
i# $3,000. If the steam-ship had been eolely in fault this would be a 
^easonablè claim. I shall divide this àmoùnt, and award him $1,600. 

Theonly testimony on behalf of thé steam-ship is the dépositions of 
t;he master and mate, taken at Beaufort, S. C, to which port the steamer 
ûad gone for a cargo. The dépositions were taken on September 22d, 
ander a notice served on libelant's proctor, in Baltimore, on September 
19th. This was not a reasonable notice, as it did not allow sufficient 
time for the libelant to be represented at the examination and to cross- 
examinei/jthe witnesses. The dépositions were returned to this court and 
opened on September 25th, and upon motion of the libelant's proctor 
the hearift^of the case was set for October 22d. The motion to suppress 
the dépositions was not made until the hearing. Under the circum- 
stances, I hold that the motion to sappress was made too late, and I 
hâve cons|dered the dépositions. The testimony of the master and mate 
is very gïiarded and formai, and not suflBcient to affect my mind on the 
question of the unsuitableness of thè winch for the purpose to which it 
was put. I will sigD a decree for $1 ,500 and half the costa. 



The Tbaksfer No. 6. 

NobWiCh & N. Y. PBOPELtEB Co. V. The Tbansfee No. 5. 

^DlsMct Court, & D. New T&rk. January 32, 1893.) 

Cou.iBiosr,— LiSHTB— Pamb Absttuption ofCoubsb— Change or CocitSB — Cbosbino 
Bows wiTHocT Answbk to Sjonal. 

The tugr Transf er No. 6, with a car^float alOng-side, had corne up the East river at 
nigbt, and was in the east obannel of Hall Otate, in the neighborhood of the Astorla 
ferr^, and was about 150 feet from the Long Island shore. The steamer Uelaware, 
coming west^ rontïded Haliet's jioint, and went' down the east channel. Seeing the 
green ligbt of th^ tug, shé hastily assumed that the tug waa crpssing tovvards 
Hom's hook, blew two wbistles, and, without waiting for an answer, starboarded. 
The tug stoppeU, slowed, and rëversed, but the fioat and the Délaware came in col- 
lision. Meld> that tbe collision was solely due to the Delaware's f^ult in changing 
her course, and running into tiie tug's water on ber own signal, without waiting 
for an anàwer, and on a f aise àssumptlon as to tbe tug's course, which sbe made at 
her own risk. 

In Admiralty, Suit to l^cover damages caused libelant's steamer by 
collision with a fioat in tow of the Transfer No. 6. 
Qirpmtisr iSi'Mosher, ioT libelant. 
Page & Tafi and Eôbert D. Bmedict, for daimant. 

J : Bbown, District Judge» About 3 o'clock in the momîng of June 9, 
1891i the tidë being ebb, as the ateam-tug Transfer No. 5 was proeéeding 
eastward through the easterly channel of Hell Gâte near the Astoria 
shore, baving a car-tioat loaded with cars làshedto her port side and 
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projectîng aliead of ber about 75 feet, the float came in collision witb 
the libelant's steam-propeller Delaware ooming westward, striking the 
iatter upon lier starboàrd aide about 20 feet from ber stem, and inflict- 
ing considérable damage, to recover wbicb the above libel was filed. 

There is some dispute as to thé précise place of the collision; other- 
wise, there is less contradiction than usual in collision cases. I find the 
foUowing facts: 

(1) Tbe collision was about abreast of, andnotbelow, the small point 
on wbicb a derrick was located, about half-way between the Astoria 
ferry and Hallet!s Point ligbt, and was within, or along, tbe margin of 
tbe eddy, whicb upon tbe ebb-tide makes up along the Astoria shore, 
extending out from 50 to 160 feet from the sbore. 

(2) Tbe tug had corne up througb the soutberly channel by Blaok- 
well's island and bad passed quite near tbet Astoria ferry for the évident 
purpose of obtainiiig tbe benefit of the slack-water or upward current of 
the eddy near tbat shOre, instead of going out in the channel where tbe 
tide would be about four knots against ber. 

(3) The Delaware waS à rimall steamer j: about 126 feet long j and 
of 84 feet draughtj sbe passed Negro point about two or three hun- 
dred feet from the sbore, shaped ber Course neàrly due westso as to 
pasa about the same distance from Hallet's point, then swung to port to 
go down the easterly channel in, ber usual course a,tthis stage of thetide, 
tbat is, aboul one-tbird tbe distance across to Flood rock, or about 200 
or 250 feet from tbe Astoria shore. Wben/.sbe got straightened down 
tbe east channel so as to head for tbe Blackwell's Island ligbt, and being 
àbout abreast of Hallet!» point, or a little below it^ ahefirst saw the tug!s 
green ligbt, and ber vertical ligbts indicafing a tow* a little on the Del- 
aware!s port bow, and estimated their position tobe a little below tbe 
Astoria ferry within 150; feet of the shore, and judged them to be bound 
for the Harlem river by way of Horn's book and designing to cross tbe 
course of tbe Delaware to the westward. On- this assumplion the Del- 
aware gavea Signal of two whistles, and withouti waiting for any answer 
starboarded ber wheel so as to baul a point to port, and head a point 
towards tbe Astoria shore, whicb broughtitbe tug's green ligbt a little on 
the Delaware's starboàrd bow; sbe received no inimediate answer, and 
beard no whistle from the tug, until sbe bad got about 700 feet below 
Hallet's point, wben sbe did hear a whistle or whistles from the tug, 
jthen about 200 feet distant, and replied witb two whistles, put ber helm 
bard a-starboard, and reversed; but tbe vessela were then too near to 
avoid collision. 

(4) At collision the tug and the Delaware were botb beading some- 
what towards the Astoria shore; tbe Delaware's bow was within tbe eddy 
so as to be carried round to tbe northward towards Hallet's point, and 
in tbat direction sbe rounded and afterwards went down river by the 
northerly, or main ship channel. 

(5) The red ligbt of the Delaware was seen from the tug a little on ber 
starboàrd bow before tbe former had rounded Hallet's point. The tug 
thereupon gave lier a signal of one whistle, whicb was not beard by tbe 
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Delaware; but after an interval somewhat longer than usual for answer- 
ing, a signal of two whistles was heard from the Delaware, which was 
underètood by the tug as an answér, and which I ând to be the signal 
given by her when abreast of Hallet's point or a little below it. The 
tug, which had previoualy reduced her speed to slow, thereupon re- 
versed until colliëion, having given several whistles in the mean time. 

(6) When the Delaware gave her first signal of two whistles, the tug 
was not below or abreast of Astoria ferry, but within 100 or 200 feet of 
the small point on which the derrick is situated, and within the eddy, 
or the n^rgin of the eddy; she was then heading a trifle ofiF the Astoria 
shore, just enough to clear the derrick point, and consequently showed 
her green light to the Delawarej and afterwàrds, in order to keep close 
to the shore and in the eddy, she hauled to sfarboàrd under a port 
wheei so as to show her red light shortly before the collision. 

Upon thèse facts I find the Delaware to be alone in fatilt for the col- 
lision. The Delaware had no right to assume that the tug waa going 
across to Horn's hook. She was not at ail in the position in which the 
Delaware's witnesses now-say they thought her to be, but far nearer to 
the Delaware. In the situation where the tug was, so near the Astoria 
«horeandso much abovethe Astoria ferry, she could not rationally be 
suppojsed to intend going by Horn's hook; and the mère fact that she 
showed her green light was no indication whatever that'she was design- 
ing to gd that wayi ànd was in no way incompatible with her design to 
pursué her usual course towards the Harlem river by way of the east 
channeU In acting on the contrary a^umption, if such is the fact, the 
DelawSte octed at her own risk. The tug was so near the shore that it 
was het right and duty to keep there on the starboard side. It was not 
to be supposed that the Delaware would attempt to run in between her 
and the shore. Even under the common rules, the Delaware, having 
the tug on her port hahd and seeing the tug's green ligbt, but very near 
the shore^ was required to "keep her course." Had she doné so, there 
would bave been no collision. The collision was caused solely by her 
change of course to port and running across the tug's bows and into her 
water underia signal of two whistles without waiting for any answer or per- 
mission todo so, and upon the false assumption which she madé at her 
own risk. ' - 

The tug is without fault, becaifse as soon as apprised of the Delaware's 
move to port under her starboard wbeel, she reversed; and she could not 
otherwise bave àvoided collision. 
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Appolos «t al. V. Beady et al. 
{Circuit Court af A-ppeals, Eighth Circuit Pebruary 8, 1892.; 

1. Indian Tebritobt— Adoption oï Abkassab Statdtbs— PoLLOwnro Abkaitbas 

Décision. 

In construing the statutes of Arkansas whioh were extendedover thelndian Ter- 
ritory by Aot Cong. May 8, T890, the fédéral courts will foUow the décision of the 
suprême court of that state. 

2. ASSISNMENT POR BeNEPIT OP CBEDITORS — CONSTBnOTION op Deed. 

In determining whether a given instrument is an assignment for the benefit of 
creditors, nnder thé law of tfie Indian Territory as adopted from Arkansas, the test 
is, accOrding to tbe settled rule of Arkansas décisions, whether it was the inten- 
tion of the parties to divest the debtor of the title, and to make an appropriation 
of the property to raise a fund to pay debts. 

8. Same. 

Under thls rule an instrument conveying property to a trustée, empowering him 
to take possession, sell at private sale, pay certain debts from the nroceeds, to- 
gether with aU ezpenses, and then to turn over the remainin^ property and proceeds 
to the gi'antor, is an assignment, since no equity of rédemption is reserved. 

4. Sahb— Fabol Etidenoe. 

Wbile it is proper, in determining whether a given instrument Is an assignment 
for benefit of creditors, or merely a mortgage, to show the intention of the partie» 
by paroi évidence of their situation, and of their acts in connection with the trans- 
action, yet they themselves cannot be allowed, as against third persons, to testifjr 
as to what they had in mind when executing the paper. 

6. Same— Validitt. • 

In tbe Jndian Territory an assignment for the benefit of creditors Is void when 
the trustée is dlrected to sell at private sale, and when no bond is flled, as required 
by the Arkansas statute. 

In Error to the United States Court in the Indian Territory. 

Action by J. B. Brady, D. C. Brady, and W. H. Brady, commenced 
by attftchçQent, against A. M. Means and J. S. B. Appolos, intervener. 
Verdict and judgment sustaining the attachaient. Défendants bring er- 
lor. Affirmed. 

W. 0. Dams, for plaintiffs in error. 

A. Edâleman and A. 0. Oruce, for défendants in error. 

Before Caldwell, Circuit Judge, and Shibas and Thayee, District 
Judges. 

SniÈASi District Judge. The défendants in error brought an action 
at law in the United States court in the Indian Territory against A. M. 
Means to recover the amount due upon a draft drawn upon and accepted 
by him, and caused a writ of attachment to be issued and levied upon 
certain articles of personal property. The défendant below traversed 
the facts relied upon as grounds for the issuance of the attachment, and 
one J. S. B. Appolos intervened in the cause for the purpose of assert- 
ing his rights to the attached property, based upon awritten instrument 
execated to him as trustée, and which he averred was in fact a mortgage 
given to aecure the claims of the firms named therein, to whom A. M. 
Means was indebted. The case went to trial before the court and jury 
Upon thèse issues, with the resuit that the attachment was sustained, 
and the claim of the intervener was defeated on the ground that the in- 
strument under which he claimed the attached property was an assign- 
v.49F.no.6— 26 
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ment, and not a mortgage, and that as a deed of assignment it was void. 
The errors assigned relate only to tb0 question touching the instrument 
under which the intervener claimed the property, the correctness of the 
verdict and judgment on the issue made upon tlxe attachaient not being 
questioned before this court. 

Thë àct of congress of Itfay 2, 1890, makës applicable to the Indian 
Territory certain iwrtionsof the sta tûtes of the state of Arkansas, in- 
cludihg the chapter dealing with the subject of îissignmènts of property 
for the benefit of creditors. When called upon to construe the sections 
of the étâtutes thus adoptëd, we deeni it ourdutyto foUow the construc- 
tion giveh thereto by the suprême court of Arkansas. Thé adoption of 
this cbùrsë as the settled rule to be foUowed by this court, and the court 
of original jurisdiction in the Indian Territory, must commend itself to 
ail interested. Many, if not ail, of theadopted sections of the Arkan- 
sas stftùteshftvè been Ji^ëfuUy congidered and construed by the su- 
prême' court of that state;» and thus we hâve at hand a large number of 
decisiop^, ,by a court of high learping in the law, which will serve to ex- 
plàîn anà remove the doubts and unoertainties that always arise in the 
applidfftion of the generfil terms used în statutes to the varying affairs 
of hùman life. By adopting thèse décisions as an authoritative guide 
in sqlving the tiuestions depending upon the local law^, uniformity ■ of 
qonstjructioo will be secured, and the bëhçh and bar of thé territory will 
not be in doubt as to which one, among conflicting rules preVailing in the 
States, will be followed in determining any given question arising under 
thèse statûtory ériactïnenis. ■ ■ ■ In càrrying but the spirit ôf the rule thus 
a'nndùfaced,'itis clear that, àS the Arkansas statute regtilàting âssign- 
meriti ismadé the law fot the téi*rit6ry, the rules prevailîng in Arkansas 
fôr^dètertiiihing whetheif a giveii instrument is to be deemed a deed of 
assignment, within the meaning of the Arkansas statute, should be ap- 
pliedto the détermination of the like question when it àriaea in the ter- 
ritory. -.î;:r ■ ^ ,-, : ■ 

Upon thé trial before the jury, the court ruled tha.t the instrument 
under which the intervener claimed was a deed of assignment, and; as 
fiuch, was void as to creditors. This ruling is assigned as error, and 
hence tbe'first question foi: considération is as to thé inature of this in- 
strumenta 'By its terms the maker thereof sells and conveys to the trus- 
tée therein named bis entire stock of goods located in a certain building 
in Ardmoré, and covenants that he is lawfuily seised of said property, 
and will défend the same. The trustée isauthorized and empowered to 
take immédiate possessionof the property, and sell the same at private 
sale fot cash, and to apply the proceeds to the payment of thedebtsdue 
the Waples-Platter Company and Tyler & Simpson, andto the payment 
of theexpenses of sale, including a salary of $75per raonth to the trus- 
tée, it beiûg fuither provided that, after said debts and the expenses 
hâve beenpaid,' the lèmaiiïdBr of the property and proceeds shall be 
turned over to the maketof the instrument, and on the payment of the 
expeûses fend said indebtedness out of the proceeds of thé sale of the 
property tbBiiCopveyanceistobecome null and void. The rule to be 
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follo'wed in detenninîng \rliether a given instrument is to be deemed a 
mor^age or a deed of aasignraent is fuUy stated by the suprême court 
of Arkansas in the cases of Richmond v. Mmmppi MUls, 52 Ark. 30, 11 
S. W. Rep. 2G0; State v. Dwpuy, 52 Ark. 48, 11 S. W. Rep. 964; 
Rdbson v. Tordinson, 54 Ark. 229, 15 S. W. Rep. 456; Penzd Co. v. Jett, 
54 Ark. 428, 16 S. W. Rep. 120. Thèse cases déclare the test to be, 
bas the party made an absolute appropriation of property as a means for 
raising a fund to pay debts, without reserving to himself, in good faith, 
an equity of rédemption in the property conveyed? In Robson v. Torn- 
linson, mpra, the rule is stated as follows: 

"The controlling guide, accordingto the previous décisions of this court, 
is, was it the intention of the parties, at the titne the instrument was exe- 
cuted, to divest the debtor of the title, and to make an appropriation of the 
property to raise a fund to pay debts?" 

In Rieàmmd v. Mississippi Mills, supra, it is held that, Trbile the mean- 
ing of the instrument is ordinarily to be derived from the language used 
therein, yet paroi évidence may be admitted, showing the collatéral facts 
surrounding the transaction, for the purposeof enabUng the court to dé- 
termine the actual intention of the parties in the exécution of the in- 
strument; bat that if, from the entire évidence, it, appears that the debtor 
executed «t conveyance Tvith the intention of conveying the property ab- 
Bolutely,;and without the réservation of the right to redeem, in order 
that the property may be appropria ted to raising a fund for the pay ment 
of debts, then the transacti(m constitutes an assignment. The distinc- 
tion existing between mortgages and deeds of assignment is very clearly 
stated in the opinion of Judge Caldwell in the case of Baiiktt t. Teàh, 
1 Fed. Rep. 768, in which it is shown that — 

"A œortgage does not invest the mortga<;ee with an absolute and indefeasi- 
ble title; tlie equitatile title, called the • equity of rédemption,' remains in the 
mortgagor. ïhe inprtgage is a seCurity for the debt, and créâtes a lien upon 
the property in favor of the ci-eiitor. Tliere is no différence, in légal effect, 
between a mortgage with a puWer of sale and a deed of trust, executed to se- 
cnre a debt, where the power of sale is placed in a third person. Botli are 
Becurities for a debt. Botb create spécifie liens on the property, and in both 
the équitable title or right of rédemption remains in the debtor, and is au es- 
tate or iiiterest in the property which the debtor may sell, or that m!»y be 
Seized and sôld under judicial process by his othur creditors, subject to the 
lien created by the mortgage or deed of trust. * ♦ • Whereas a deed 
of assignment, unlike a mortgage or deed of trust, is not given by way of se- 
curity. ïhere is no defeasance clause giving the grantor the right of rédemp- 
tion. It does not create a lieu on the property, but conveys it absolutely foi 
the purpuse of raising a fund to pay debts." 

There can be no question that, under thèse décisions, the instrument 
executed by A. M. Means was righti'ully held by the trial court to be a 
deed of assigûment. It conveyed the title of the property to the trustée, 
and appropriated the property to the pu rpose of raising a fund to pay 
the debts named, without reserving an equity of rédemption in the 
makejc ofUie instrument. The defeasance clause is not to the effect 
that, upoQ payment of the debts by the debtor, thé conveyance should 
be void; but ojoly tbat,:whçn tbe debts hâve been paid out of the pro- 
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ceeds of Ihe salé,— acts to be done by the trustée,— itiien the conveyaÉce 
should become void. If the instrument, as we hold it is, is in fact a 
deed of assignaient, then it is not questioned that, under the settled 
rule obtaining in Arkansas, it is void, in that it directed the assignée 
to sell at private sale, and no bond was filed as required by the statutes. 
Raleigh v. Griffith, 37 Ark. 150; Lincoln v. Mdd, 54 Ark. 471, 16 S. 
W. Rep. 288. 

It is, however, said that the trial court erred in refusing to permit 
the assigner and his attorney to testify that it was theintent of the par- 
ties to the instrument to give and receive a mortgage, and that it was 
not the purpose of thé assignor to niake an assignment, and that it was 
understood by ail the parties to the deed at the time of its exécution 
that saîd Means would, within a réasonable timç, pay the indebtedness 
therein named and,release the property; and thàt in pùrsuance of this 
uiidërstanding said Means had acquired the monéy to pay the débts 
naàifed in the deed, and thereby redeem the property, but was prè- 
véiited from so doing by the levy Of the attachment. It is urged in ar- 
gument thàt the suprême court of Arkansas hàs held thàt paroi évidence 
is' admissible to show What the real intent of the parties was in the exé- 
cution df the instrument which tàay be under considération. This is 
uhdoùbtedly true, but that does not open the door to the àdïnîssion bf 
everytKîng which witnesses may be willing to sweàr to. It is a genei*àl 
rule that, as ah aid to reaching the proper construction of any written 
contràèt or instrument, paroi évidence showing the cirCumstànces undèr 
whijûlt-'the instrument was executed ànd the situation of the parties may 
bé iriîtroduced; and so, àlso, where doubt exîsts âfe ^to the trUè ttieanirig 
of an instrument, the acts of the parties done in cafrying out thé coh- 
tractHïay be shown as évidence of the construction put upon the tefins 
of thè Instrument by the parties in interest. , \ ' 

Appïying thèse général rules, the suprême court '6f Arkansas has held 
that paroi évidence, showing the collatéral faqtsand the acts done by 
the parties to an instrument like that under considération, may b ad- 
mitted to aid the court in determining the real intent of the parties; 
but 'this does not justify the admission of testimony as to the intent 
that ri^ay ha,ve existed in the mind of the parties, but which was not 
evidepced by acts done. The point of the inquify is, what was. the 
purpose of the party in executing a given instrument?, and, as against 
persons not parties thereto, the intent must be held to be that which is 
properly- derivable from the language of the instrument, applied to thé 
subject-matter and read in the light thrown thereon by the attéhdîhg 
circumstances and the acts done in carrying the contract into efféct. 
Where the rights of the parties to the instrument are alone involvedi 
and theyagree upon the meaning thereof, a court would be justified in 
assumiiig'bheir construction to be correct, without close sorutiny of the 
legalefl'eet of the language used in the written instrument, but when 
the parties to the instrument rely thereon, as a means of defeating ae^ 
tion taken by third parties, and limiting rights acquired in oï'to thè 
subject-màtter of the contract, then such third parties havô th©: right tb 
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însist that, as agaînst them , the written instrument cannot be held ta 
mean or intend anything other or différent from the purpose which the 
language of the instrument, read in the light of its attending circum- 
stances, shows to bave been the intent of the parties in executing it. 

To illustrate the thought, by référence to the case before the court, un- 
der the rule of the Arkansas décisions, it would doubtless hâve been open 
to the plaintiffs in error, had such been the fact, to prove that, not- 
withgtanding the terms used in the instrument in question, the debtor 
continued in the open possession of the property, selling the same in 
the usual way of trade, and using the proceeds in the payment of the 
debts named in the instrument, and that he noàde purchases, from time 
to time, of other goods to be added to the stock described in the mort- 
gage, and that there was iri fact an agreement with the creditors and the 
trustée that possession would not be taken under the instrument until 
a fixed or reasonable time had elapsed, within which the debtor was at 
liberty to pay ofï the debts. Facts of this nature, accompanying the 
exécution of the instrument, or in direct cohtinuing connection thçre- 
with, would throw light upon the intent of the parties, and yët would 
not mjslead third parties to their injury, becausethey would. be open 
and knowJî. This, howéver, was not the purport of the eVidçricé of- 
fered and rejected on the trial of this cause. The admitted fâbts wëre' 
that the instrument, which the court held on its face to be a deed of as- 
signment, was executed on the 17th day of November, 189{}, and on the 
saine day the trustée therein named took possession of the property, 
and proceeded to sell the same at prîyate sale, as directed in the deed. 
Ou tiie 24th. of November the writ of attachment was leviedin the suit- 
of défendants in errer, and the property was taken from the. possession 
of the trustée. As already shown, there can be no doubt that, had the 
case been submltted at this point, the right of the attaching creditors 
to hold the property, as against the deed of assignment, would hâve 
been clear. To defeat the attachment, it was proposed to show, not the 
acts of the parties donc in connection with the possession and sale of the 
property, but the intent existing in the minds of the parties, or the be- 
lief they entertained that the instrument was, in légal effect, a mortgage, 
and not a deed of assignment. 

It was not error to reject évidence of this nature. Had it been ad- 
mitted, it would bave been the duty of the court to instruet the. jury 
that, as against third parties, who can bave no knowledge of secret pur- 
poses existing in thought only, and who bave the right to regulate their 
action by that -which the parties cause to appear in an open and usual 
manner, no weight could be giveu to évidence of this character as against 
ttiat afforded by the written instrument and the acts of the parties in 
connection therewith, and that, therefore, it must be held that the in- 
strument under which the intervener claimed tbe property was a deed 
of assignment, and as such was void under the provisions of the statute 
regulating assignments. Finding no substantial merit in the errors as- 
■«igned, the judgment below is affîrmed, at cost of plaintiffs in error. 
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Thompson et al. v, Rainwatee et al. 
{VircuU Court of AppeaZs, Eighth Circuit. February 8, 1893.) 

1. INOIAIT TBBRITOBT— AsSIBNMBNT for BBKBriT OF CrEDITORS— BqUITT JCRISDICTION. 

Although in 1885 there was no statute In force in the Indian Territory authoriz- 
Ing assignMents tor the beneflt of credltors, yet, suoh an asaignment having heen 
made, tbe United States court for the territory, in pursuanoe of its equity Juris- 
diction under Act Cong. March 1, 1889, (25 St. p. 783,) will recognize and enforce 
the trust, ànd apply the principles of equity in determining the nature and estent 
of the truBtee's liability. 

8. ASSIGKMBNT FOp BBNBFIT OF CJBBDITORB— ENFORCEMBNT OF TKUST— DEORSa. 

In a suit to enforce a trust for the benefit of oreditors, wtaere it is found that the 
trustée has tUrned over a large part of the trust funds to his daughter, who is a 
party to tbe Suit, the decree should state the total sum for which the trustée Is lia- 
ble, and fix a reasonabie time for paying it into court, and award exécution on de- 
fauU therebf. : It should flx the total value of the assets receired by the daughter, 
and requlre her to pay the amount into court, such sum to be credited, wben paid, 
on the total' sum found to be due'from the trustée. It should flnd the amounts due 
on each of tbe several judgments recovered against the debtors by the parties to 
the proceeding, and should contain appropriate directions for the distribution of 
the fund réalized. 

Appeal from the United States Court in the Indian Territory. Decree 
modified. 

BTATEMENX BY THAYER, DISTRICT JDDQE. 

This case cornes from the United States court in the Indian Territory. 
Eainwater, Boogher & Ço., who are citizens of the state of Missouri, 
brought an action against the appellants, and aiso against the firm of 
Smith & Fiench, the purpose of which was to compel the appellants to 
account for certain propertjr alleged to be in their possession, or which had 
been in their possession, that had been received by them from Smith & 
French. The'bill filed in thé iower court charged, in effeet, that Smith 
& French, about the year 1885, assigned ail of their partnership assets 
to Johnson Thompson, one of the appellants, in trust, to sell and dispose 
of the same, and appropriate the proceeds to the payment of the debts 
of Smith & French; that Thompson accepted the trust, but had utterly 
failed to exécute the same; and that, after acquiring control of the part- 
nership assets, he had turned over a large portion thereof, without consid- 
ération, to his daughter, Mrs. J". A, French, who was the wife of one of 
the assignors. The bill contained the usual prayer that the appellants 
might be required to account to the appellees for the value of the partner- 
ship assets which they had severally received . The chief contention in the 
Iower court related to the existence of the alleged trust. Johnson Tliomp- 
Bon denied that any property had been transferred to him, or that he had 
ever accepted the same upou trust to dispose of it, and apply the proceeds 
towards the payment of the debts of Smith & French. The trial in the 
Iower court resulted, however, in a decree in favor of Rainwater, Boogher 
& Co.v'whieh establisbed the existence of the trust, and directed an ac- 
counting before a master for the purpose ofascertaining the nature and 
value of the partnership asisets. The master subsequèntly ascertained the 
value of the partnership property which had been turned over to Thomp- 
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aon tobe $12,099.11, including interest frbm January 1, 1887, to July 1, 
1891. Exceptions were flled to the report, which wère overruled, and 
thereupon a final decree was entered, from which the présent appeal is 
prosecuted. By its final decree the lower court adjudged that Johnson 
Thompson and Mrs. J. A. French should |)ay into court the sura of $10,- 
871.11 within 10 days from the date of the order, and that, in default of 
Buch payment, exécution should issue. It was further adjudged that 
Mrs. French had received assets of Smith & French of the value of $6,- 
638.11; that judgment be entered against her and in favor of the appel- 
îees for that amount; and that whatever amount might be coUecled 
thereon should be credited on the sum of $10,871*11| which both of the 
appellants had been orderèd to pay into court. 

Thomas Marcum, Wm: M. Cravens, and S. 8. Fears, for appellants. 

Ni B. Maiôey, SandeU <Jr Hutchingg, and Orr <fc Gkristie, for appellees. 

Before Galdwell, Circuit Judge, and ShiraIs ahd Thayee, District 
Judges. 

Thayee, Tfhtnct Judge, (c^ler staUng the fads as above.) With respect 
to the main contention in the lower couft, we only deem it necessary to 
say that th^ie is abondant évidence in the record to support the finding 
that a trust wavcreated for the beneôt of the creditors of Smith &Frencb. 
We hâve no doubt, in view of aU the testimony, that by virtue of an agree- 
ment betweën Smith & French and Johnson Thompson, made some lime 
ia the fall of 1885, ThoiûpsoQ assumed possession and control of aU the 
partnership assets of Smith & French, and undertook to apply them, as 
fat as they would extend, towards the payment of the partrièrship debts. 
A considérable portion of thèse assets wêr© subsequently tumed ôver to 
Mrs. French by Johnson Thompson, the trustée» It bas been eontended 
in this eôurt that the appellees are withoutrigbtto relief, becaUse at the 
date ôf'the alleged assignment by Smith & French there was no statute 
or law in, force in the Indian Territory, where the assigntaent was made, 
authorizing such a conveyance. We think this cotiteùtion is whoUy 
wilhout merit. In the absence ofany statute regulating or expresBly 
authorizing assignments, Smith & French certftinly had power tO pay 
their debts, and to that end might transfer their property to a third per- 
son for the benefit of their creditors; and we think that the transaction 
between Smith & French and Johnson Thompson created a trust for the 
benefit of the creditors of the firm, which the United States court in the 
Indian Territory had power to enforce. In cases of équitable cognizance, 
of which that court bas jurisdiction under the act of congress of Mardi 
1, 1889, (25 St. p. 783,) it is its right and duty to apply those gênerai 
rules of law which are usually recognized and enforced by courts of equity . 
It followS, therefore, that the loWer court properly treàted the appellants 
as trusteteS, and properly applied the principles of «juity in determining 
the nature and extent of their liability. 

This view of the case also disposes of the question of interest, concem- 
ing which much controversy bas arisen. Allhough there was no statute 
on the subject in the Indian Territory, yet it was compétent for the lower 
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court to charge the appellants with interest upon the atnount of the trust 
assets, following in that respect the uniform practice of courts of equity 
when dealing with trustées who hâve wrongfully appropriated trust 
propertyi 

Finding no error in the proceedings in the respects above mentioned, 
we will next consider an exception that has been taken to the master's 
report. The members of this court are of the opinion that Johnson 
Thompson should not hâve been Chargea, on account of the "Marker 
cattle notes," with a sum exceeding $1,500, and interest thereon from 
January 1, 1887; wherea's, the master appears to haye charged him with 
a sum considerably in excess of 83,322. After a carefui examination of 
the évidence, we hâve reached the conclusion that tht^ interest of the firm 
of French & Smith in the Marker notes did not exceed $3,000; and as 
the Marker notes amounted to $8,000, and as the amount eventually col- 
lected thereon, after much trouble and èxpense, did not exceed $4,000, 
we conclude that Thompson should not hâve been held aocountable to 
the creditors of Smith & French for more than three-eighths of that 
amount.-^that le to say, for more than $1,500. In conséquence of this 
error in the account as stated by the master, it becomes necessary to re- 
mit the cause to the lower court with directions to set aside its final de- 
cree of August 26, 1891, and in lieu thereof to enter anew or modified 
decree çôrreeting the error above noted. In entering such decree, the 
interest computations should be carried forward to the date when such 
modiOed decree is entered, instead of July 1, 1891, as computed by the 
master.' 

Andj as the existing decree must be modified, we deem it proper to 
direct the lower court to alter it in some other respects wherein it appears 
to us to be not suflBciently full and explicit, to-wit: The modified decree 
should state the total value of the assets of Smith & French which came 
to the possession of Johnson Thompson, and for which he is primarily 
responsible. It should require that sum to be paid into court by Johnson 
Thompson, withinsuch reasonable time as the court may fix, and award 
exécution therefor if not paid within the time limited. It should state 
the total value of the assets for which J. A. French is responsible, and 
should require said amount to be paid into court by her, and that the 
sum so paid by her be credited, when paid or coUected, on the total sum 
for which Johnson Thompson is primarily responsible. The decree 
should also contain appropriate directions for the distribution of said 
money, whencollected, among the judgment creditors of Smith &French; 
to which end there should be a finding in the decree of the amount of 
the several judgments which bave been recovered agajnst Smith & French 
by those creditors of the firm who hâve made themselves parties to the 
proceeding. In the respects last noted the final decree in the record now 
before us is not as full, dear, and explicit as the circumstances of the 
case would seem to require to avoid future complications and litigation. 
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Chicago, M. & St. P. Ey. Co. v. Pullman Palace-Oae Co. 
(CircvU Court, N. D. Illinois. December 81, 1891.) 

INJBNCTION — ReSTBAINIKG ACTION AT LAW— RELIEF IN KQUITT. 

Complainant railroad oompany and défendant car company entered Into a con- 
tract forthe joint ownership and opération of parler and sleeping cars; tli9 ao- 
counts to te kept by défendant, and monthly balances and payments to be made; 
complainant, in case of termination, to pay défendant the oasb value of its interest 
in the joint property. On the termination of such oontraot, the property being in 
custody of complainant, défendant brought trover to recover its interest in the 
property, whereupon complainant flled a biU in equity for an accounting, alleging 
incorrect and unfair accounts by défendant of the receipts and expenses, and the 
rétention by défendant of profits in excess of its interest in the property, ar.d ask- 
ing tp restrain the action at law. Held that, as the rights of both parties could be 
oompletely proteoted in equlty, the action at law should be enjoinea. 

In Equity. 

Walker & Eddy and John W, Garey, for complainant. 

JsAam & Beale, for défendant. 

Gbesham, Circuit Judge. Having owned and operated sleeping-cars 
on its own Unes prior to September 22, 1882, the complainant on that 
day entered into a contract with the défendant, under which the latter 
acqnired the right and assumed the obligation of operating sleeping-cars, 
parlor-cars, and hotel-cars, on ail Unes owned by the complainant, for 
15' years, for the joint benefit of both parties. The cars previously 
owned by the complainant became joint property, the défendant paying 
for a one-fourth interest in them. It was contemplated that additional 
equipment would be needed, and it was obtained, The complainant 
was to hâve three-fourths of the profits, and the défendant one-fourth, 
and losses were to be borne in the same proportion. It was made the 
dnty of the défendant to keep accurate books of account, showing re- 
ceipts and expenses, profits and losses, and balance the books monthly. 
Payment was to be rnade by one party to the other, on such showing, 
before the end of the succeeding month. The complainant had the right 
to inspect the books at ail reasonable times. Section 22 of article 3 of 
the contract reads: 

"In case either of said parties shall at any time hereafter fail to keep and 
perform any of the covenants herein contained, to be by such party kept and 
performed, then and In that case, after written notice shall hâve been given 
to the defaulting party of the default complained of, if the said defaulting 
party shall refuse or neglect to make good, keep, and fulfill such unfulfllled 
covenants and conditions of this agreement, within a reasonable time after 
such notice, the other party sliall be at liberty to déclare this contract ended, 
and no longer in force. Tlie rail way company reserves the option and may 
elect to terminate the contract set out in the article at the end of flve (5) years 
or at the end of eiglit (8) years or at the end of eleven (11) years from the 
thirteenth day of September, 1882: provided that, if it shall elect to terminate 
it at any of the above-named periods, it shall give notice iii writing to the 
Pullman Company of such élection at least six (6) months before the day or 
days on which it may so elect to hâve this agreement end. If the agreement 
set out in this article is terminated, according to the terms hereof, by the 
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élection of the railway company, and without any fault or neglect on the part 
of the Fallrpan Company, the railway company shall purchase the undivided 
interest of the Pullman Company in ail sleeping and hôtel cars jointly owned 
by both companies, and pay the fair cash value thereof. If the railway com- 
pany sball eleutto terminate said contract because of the neglect or refusai 
of the Pullman Company, as herein provideci, or the contract shall terminale 
by expiration of the time for wbich it is agreed it shall remain in force, the 
railway çonipany shall hâve the flrst right and oppoitunity to purcliase the 
interest of the Pullman Company in any or ail cars th us jolntly owned, by 
paying the fair cash value thereof." "In ail cases the fair cash value to be 
paid by the railway coinpany for the interest of the Pullman Company shall, 
in default of agreement by the parties, be flxed by the décision of arbitration, 
as provided In the twenty-fourth section of this article." 

On March 12, 1890, a written notice was served on the défendant by 
the complainant that the latter had elected to terminale the contract on 
September 30, 1890. After this notice was given, the parties commenced 
negotiating for a néw contract; and, in order to enable them to continue 
their negotiations, it was agreed, on September 26th, that the terms of 
the old contract should remain in force for 30 days after the 30th day 
of the same month, and, in case a new contract should be made, "it 
shall take effect from and after the 30th day of September instant, and 
whatever business is transacted during the thirty days succeeding shaE 
be considered as transacted and performedundersaid new contract; but,^ 
in case no new contract shall be made, then it is understood and agreed 
that said business shall be settled and adjusted in pursuahce of the terms 
of the old contract as it now exists." "It is further mutually understood 
and agreed that this stipulation and extension of time shall hâve no ef- 
fect upon the rights of the respective parties, except as herein stated^ 
and that, if no contract shall be completed, then and in that case the 
original contratit shall cease and détermine at the expiration of said 
thirty days froin the 30th day of September, and no other further or ad- 
ditional notice shall be necessary or required for the purpose of termi- 
nating the same." 

■ The parties failed to agrée upon a new contract, and after the addi- 
tional 30 days had expired, the cars being in the custody and use of 
the complainant, the défendant commenced an action of trover in this 
court agaJnst the complainant to recover the value of its one-fourth in- 
terest in the joint property on the ground that it had been unlawfully 
converted, and for damages for breach of the contract; and subsequently 
the complainant brought this suit ibr an accounting. The bill allèges 
that the défendant failçd to perform the covenants in the contract; that 
it rendered naonthly accounts of receipts and expenses, which were 
incorrect and unfair; that it retained more than its share of the joint 
profits; that'it was notified from time to time that the accounts rendered 
did not show the correct amount of profits due the complainant; and 
that the ampùht still due largely exceeded the value of the deiendant's 
interest in thé joint property. Thé court is asked to restrain the pros- 
ecution of theiaction at law until this suit is finally heard. After givr 
ing to either paxtj the right to anuul the contract for failure of the other 
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to fulfill any of its covenants, the section above quoted authorizes the 
complaintoti "Withoût àiiylatilt or neglect on the part of the Pullman 
Company," to terminate the agreement at the end of three named pe- 
riods. The corhplainant served a proper notice on the défendant for the 
annulment of the contract al the end of eight years from September 30, 
1882; and it would hâve tenninated on that day but for the agreement 
of September 26 th, which continued it in force for 30 day s more. It is 
now coùtended, however, that, because the complainant did not pay the 
défendant for its interest in the cars within six months after service 
qf the notice, the contract is yet in force. Even if the language of 
section 22 is thus construed, the défendant stands confronted with the 
concluding paragraph of the agreement of September 26th, which, it 
may safely be assumed, the deléndant entered into under the advice of 
counsei. If the complainant cannot terminate the contract without pay- 
ing for the defendant's interest in the joint property within six months 
after the giving of the notice, the latter can maintain the partnership re- 
lation, notwithstanding the notice, by refusing to hâve the value of that 
interest ascertained as provided. In view of the explicit language of 
section 22, and the no less express language of the agreement of Septem- 
ber 26th, it is not a debatable question whether or not the agreement 
bas been terminated. A single contract is the foundation of both suits. 
Damages are claimed for its breach in both suits, and the défendant can 
accomplish nothing by its action at law that may not be accomplished 
by filing a cross-bill in this suit. It is clear that, in this suit in equity, 
aÛ controversies growing out of the contract can be finally determined, 
and a decree entered t^ainst the party found to be indebted; and it is 
equally clear that the same resuit cannot be reached in the action at law. 
If the complainant should be permitted to prove the damages it allèges 
it has sustained in conséquence of the defendant's breaches of the con- 
tract, by way of recoupment, in the action at law, — and I do not hold 
that it could, — it would be necessary for the jury to examine and 
pass upon numerous books and accounts, covering a period of eight 
years; and it is not to be expected that the verdict would be satisfactory. 
It is the peculiar province of a court of chancery to pasa upon such ac- 
counts, and adjust the equities of the parties. There is no necessity 
for prosecuting both suits at the same time, and in this suit in equity 
the conrt can afford complète protection to ail the rights of both par- 
ties. An order will therefore be entered, staying the prosecution of the 
action at law until the further order of the court. 
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HjLÙlLTON «( ol. t7. Sa VANNÀH, F. & W. Ry. Co. «< oZ. 

ICireutt Court, S. D. Georgia, E. D. January 4, 1893.) 

i. B!qOTTT-rO:inssiON or Pjuitibs— Pbesjsrting Jubisdiotiok of. Court— Deobeb, 

Notwlthétanditig AotCpng. 1839, (5 St at Large, p. 821, S 1,) and rule47 for th» 
equity praotlce of the circuit courts, passod in pursuanoe thereof , relieying plaln- 
. tifl in equity f rom the obligation of making persons in intereat parties when the 
eflect Of their joinder would oust the Court of jurisdiction, no decree caà be mada 
between the parties^ bef ore the court, in vol ving the rights of su oh omitted party. 
L Samb— Tbansfbb of Cokporatb Feanchisbs — Canoellation— Nboessabt Parties. 
Plaintifls alleged tbat they werë promoters of the E. G. & FJ B. C)0., organlzed 
■ for the oohàtruction of a railroad; that they entered into a oontractwlth McC. Bc 
Go. for the construction of the road, by which the company's franchises, right of 
way, and improvéments were conveyed to MoC. & Co., who were tb bulld the road, 
plàintiffs to rèceiTO in ret'arn certain stock and flrst mortgage bonds of the road, 
and a cash considération; tbat McC. & Co., having obtaiued control of ail the capi- 
tal stock a.nâ property of the Company, eleoted a board Of directors, composed of 
th^selV-es and others, and sold out the whole property to défendants, a competing 
: Company, without attempting to construct the road ; that défendants took with f uU 
notice of plaintifEs' rights. The bill prayed that the transaction might be held void, 
and' défendants declared trustées for plaintifts, etc., but sought no afBrmative re- 
lief against McC. & Co. Held, that MoC. & Co. were not indispensable parties to 
the suit. Ballway Co. v. Mills, 5 Sup. Ct Rèp. 456, 118 U. S. 356, distlngulshed. 

t. PaRAIXBL' RaILBOADS— ItLEOAL JPtTBCHASE BT COMPBTINQ ROAD. 

The puroiase by défendants of the road in question, which wasparallel to that 
of thelr own, was illégal and void, under Const. Ga. 1877, art. 4, § 2, par. 4, forbid- 
âthg one corporation to make any contract with another tendihg to def eat or lessen 
compétition In their respective bnsinesses. Langdon v. Branch, 87 Ped. Rep. 449, 
reaSrmed. 

4. RAiLROAO COMPANIBS— LBABB OR.SaLB OÏ FRANCHISE— VaLIMTT. 

A leifee or sale of the borporate franchises of a railroad oomjjany to another cor- 
poration, by which it ceases to operate its Jines, is an abandonment of its duty to 
thé public, is Ultra vires, and is absolutely nuU and void. Central Transp. Co. v. 
PUUtnawPalace Car Co., 11 Sup. Ct Rep. 478, 139 0. S. 84, followed. 

lûEtiuity. 

C^r'ftcm « MicfaiK, for plaintiffs. 

Erwin, Du Bignon & Chisholm, for défendants. 

Speér, District Judge. Charles H. Hamilton, a citizen of New York^ 
and William P. Bishop, a citizen ôf Gonneeticut, filed this bill agaiust th& 
Savannahv Fiorida & Ay^estern Rail way Company, a corporation created 
underthfelawsofGeorgia, and a citizen thereof, the East Georgia & Flor- 
ida Eailroad Company, also a corporation created under the laws of Georgia, 
and a citizen thereof, "and against William V. McCmcken, George A. 
Evans, and Neil McDonald, who orators aver are citizens of the state of 
New York, and résidents of the city of New York, in said state, copartners 
under the firm name and style of W. V. McCracken & Co." The com- 
plainants by their bill make the foUowing case: They are copartners 
under the firm name of Hamilton & Bishop. The East Georgia & Plor- 
ida Railroad Company was incorporated under the gênerai laws of Geor- 
gia, for the purpose of constructing and operating a railroad from Buffalo 
to or near St. Mary 's. The certificate of incorporation is attached to the 
bill, and it shows that L. M. Lawson, Samuel Thomas, and H. S. Ter- 
rell, of New York, and C. D. Willard, of Washington, D. C, were the 
incorpora tors. Afterwards the route was changed from the southern 
terminus northwardly, by the most direct and practicable Une, througb 
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the cOTjnties of Gamden and Wayne, to Jessup, Connecting at that point 
with the East Tennessee, Virginia & Georgia Railroad Company. The 
object of this company was to connect at St. Mary's with a System of 
railroads running to Jacksonville, and thence through Florida, and thus 
to supply railway facilities to a considérable portion of the state as yet 
without them. The Savannah, Florida & Western Railway Company 
owns and opérâtes a line of railway from Savannah to Jacksonville by way 
of WaycrosS) which passes through Jessup. The East Georgia & Florida 
Railroad Company, when constructed, would become and be a compet- 
ing line for business between Jessup and Jacksonville and other points. 
On December 22, 1885, by resolution of thfe directors of the East Geor- 
gia & Florida Railroad Company, its capital stock wasfixed at $400,000, 
divided into 4,000 shares, of 8100 each, such stock to be non-assessable 
and non-preferred, and the same remained so fixed during ail the times 
hereinafter mentioned. By Ihe same resolution it was declared that 51 
per cent, of the stock should be issued to W. V. McCracken & Co., 80 
per cent, to C. H. Hamilton, and 19 per cent, divided into seven eqnal 
parts, one each to Goodyear, Kay, Hamilton, DiU, Morse, and Cox, and 
half of a share each to J. T. Collins and M. M. Welch. By the same res- 
olution it was declared that the varions interests in lands, etc. , of the in- 
corporators at St. Mary's and elsewhere, should be distributed in sub- 
stantially the same manner. Hamilton in ail thèse matters was in faet 
acting as the représentative of the firm of Hamilton & Bishop, who still 
are the real parties in interest. By virtue of said resolution, the com^ 
plainants became the owners of, and entitled to, 1,200 shares of stock, 
and an undivided one-seventh of a right of way for a railroad occupying 
a portion of the terri tory to be covered by the railroad of the East Geor- 
gia & Florida Railroad Company, and ail the improvements and work 
rnade and .performed thereon, and an undivided one-seventh of the rights 
and franchises formerly belonging to the Great Southern Railway Com- 
pany of Georgia, ail of which were of great value. Com plainants were 
promoters of the incorporation and organization of the East Georgia & 
Florida Railroad Company. They expended much time, money, and 
influence in the enterprise, with a view to realize a profit from the con- 
struction of the road. The Great Southern Railway Company was in- 
corporated by act of the législature of Georgia approved October 17, 1870, 
and was authorized to constract and operate a road from Milieu, in as 
near a straight line as the topography of the country would permit, to 
the St. Mary's river, there to connect with the Great Southern Railway 
Company of Florida. On July 3, 1877, by decree of "Wayne superior 
court, rendered in the case of Goodyear and Harris, for the use of the 
Southern Atlantic Telegraph Company, against the Great Southern 
Railway Company, the Great Southern Railway was sold by John F. 
King, receiver, to Willis Clary, property and franchises, who subse- 
quently died, leaving Lucinda Clàry, his widow and heir at law, as the 
pwner of the assets of the Great Southern Railway Company. Lucinda 
Clary pooled her interests with the interests of complainants and their 
associâtes, as promoters of the East Georgia & Florida Railroad Company j 
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ia jthe' iwoportions heteimftet set outi Urider a résolution of the dîrect- 
ors of the East Geoiigia :<fe Florida Sailroad Compaay , Riid company made 
a contract with W. ¥. McCrackén & Co. for building a Une t'rom Jessup 
to Hart's Eoad, Tliiff contract : bears date Deceniber 22, 1885, and iâ 
attaohed to the bill as Exhibit B. On or about April 20, 1886, the 
promoters of the East Georgia & Florida Railroad Company, looking to 
the construction of said road, entered into a written contract with and 
GOnveyance to W. V. McCracken & Co., wherein it is recited that Mc- 
Cracken & Co. hâve entered into a contract with the East Georgia & 
FloridaRailroad Company, a corporation dlily organized underthe laws 
of Georgia and Florida, and authorized to coûstrùct and operate a rail- 
road to extend from Millen, Ga., to Hart's Road, Fia., by which Mc- 
Cracken & Go. hâve undertaken, in considération of the compensation in 
said contract provided, to furnish the right of way, and ail material nec- 
essary for, and to construct and build, the said railroad; that the parties 
of the first part thereto (the promoters) are sèvérally the owners of cer- 
tain interests in a right of way for a railroad occupying a portion of the 
territory to be coverèd by the railroad of the East Georgia & Florida 
Railroad Company, and certain grading and other work done and mate- 
rials iftirnished for a railroad over said right of way, and also of certain 
grants of land and concessions, and also are, or claim to be, the owners 
of certain rights and franchises formerly belonging to the Great Southern 
Railroad Company of Georgia, which were sold and conveyed to Willis 
Clary; and under and by said contract and conveyaUce the said parties 
of the first part thereto sold, granted, and assigned unto McCracken & Co. , 
and their assigns, ail the right, title, and interest of the said parties of the 
first part, and eaoh of them, in and to the right of way aforesaid, and ail 
the improvements and work made and performed thereon, and of, in, and 
to ail the aforesaid franchises, rights, and privilèges, and also an equal, 
lundivided half part of, in, and to ail the aforesaid grants and concessions; 
and the said parties of the first part did thereby covenant and agrée, at 
their own cost and expense, to secure for and transfèr to said McCracken & 
Co. a fuU and complète right of way for the said railroad over the whole of 
the proposed route between Hart's Road and Jessup. The considération 
moving to the parties of the first part for this contract and conveyance 
is therein stated to be certain stock and first mortgage bonds of the East 
Georgia & Florida Railroad Company, and certain sums of money paya- 
ble in the manner set ont in the said contract and conveyance. The 
considération moving to Hamilton is stated to be 100 shares of stock of 
the East Georgia & Florida Railroad Company, and $3,000 in cash, pay- 
able October 1, 1886. The bill «further avers that the complainants' in- 
terests in said properties, on April 20, 1886, were 1,200 shares of the 
stock of the East Georgia & Florida Railroad Company, one-seventh part 
of the said right of way and improvements, and of said rights and fran- 
chises, and one-fourteenth of the grants and concessions. That Hamil- 
ton, acting for the complainants, was to getfrom McCracken & Co., as a 
considération for signing this contract and conveyance, $3,000 in cash, 
payable on October 1, 1886, and 1,100 shares of stock upon completion 



HAMILTON V. SAVANNAH, F. & W. BY. CO. 415 

of tbe road, and as soon as said sbares should be delivered to McCraoken 
& Co. , or as soon as their right to receive such shares should accrue; 
and that in the mean time the said McCracken & Co. would hold the 
saine as trustées for said Hamilton. A copy of the aforesaid contract 
and conveyance is attached to the bill as Exhibit C. At the time said 
contract and conveyance were made, McCracken & Co. did not mean to 
build the road, but intended to sell out to the Savannah, Florida & West- 
ern Railway Company, or other parties, at a profit, without regard to 
complainants' rights. That, by means of said sale and conveyance, Mc- 
Cracken & Co. obtained control of ail the capital stock and property afore- 
said, and elected a board of directors composed of themselves or persons 
representiug their interests, to the exclusion of ail other interests, and 
continued in sole control of the corporation, through aU the transactions 
hereinafter set out. That without completing the road or their contract 
with Hamilton, and without bis authority, McCracken & Co. sold and 
transferred the East Georgia & Florida Railroad, with ail of its property 
and franchises, or attempted so to do, to the Savannah, Florida & West- 
ern Railway Company. At the time of said sale the Savannah, Florida 
& Westerh Railway Company not only had full notice and knowledge 
of the contract between McCracken & Co. and the East Georgia & Florida 
Railroad Company, but also of complainants' rights and interests therein. 
Before the Savannah, Florida & Western Railway Company paid the 
considération for said sale to McCracken & Cû., it again received notice 
of complainants' rights. Said sale and conveyance was contrary to par- 
agraph 4, § 2, art. 4, of the constitution of Georgia, as being a con- 
tract or agreement intended to hâve the effect of defeating or lessening 
compétition and encouraging monopoly, "and the said contract is there- 
fore void, and should be so declared by this court." The Savannah, 
Florida & Western Railway Company, since buying the property, bas 
made no attempt to build tbe road, but bas abandoned the enterprise. 
The East Georgia & Florida Railroad Company is insolvent. Its fran- 
chises and property were rendered almost valueless by the acts of Mc- 
Cracken & Co. and the Savannah, Florida & Western iiailway Company. 
In equity and good conscience, the Savannah, Florida & Western Rail- 
way Company should hâve assumed and carried out the obligations of 
the East Georgia & Florida Railroad Company and of McCracken & Co. 
with complainants. Complainants bave requested the Savannah, Florida 
& Western Railway Company to account to them for the value of their 
rights and interests in the East Georgia & Florida Railroad Company, 
but said Savannah, Florida & Western Railway Company refuses. The 
said contract and conveyance of April 20, 1886, is absolutely void, be- 
cause of fraud and want of considération, and the same cannot, in equity, 
be considered as binding in any shape or form upon complainants. The 
Savannah, Florida & Western Railway Company, notwith standing the 
notice it reeëived of complainants' rights, bas paid McCracken & Co. 
a large stinj of money , and bas taken an indemnity bond from McCracken 
& Co. to protect it against the claims of complainants. Ttie road along 
the line of the East Georgia & Florida Railroad Company is considered 
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by business aûd railroad people a practicable and reasonable proj^ct, 
and there are capitalists ready to build the road if the same can be legally 
accomplished. Complainants bave an équitable daim to 1,200 shares 
of said stock, an undivided one-seventh interest in the rights of way, 
improvements, and franchises aforesaid, and an undivided one-fourteehth 
interest :in the grants and concessions aforesaid. 

Such are the averraents of the bilL The relief prayed is as foUows: 
(1) That the attempted sale made by McCracken & Co. to the Savannah, 
Florida & Western Rail way Company may be decreed to be void and of 
none effect, as being in violation of the constitution of Georgia, and that 
the Savannah, Florida & Western Railway Cottipany may be declared 
to be a trustée for complainants, and such other persons as may be eq- 
uitably entitled thereto, of ail the property, assets, and franchises of the 
East Georgia & Florida Railroad Company, (2) An injunction to re- 
strain the Savannah, Florida & Western Railway Company from further 
destruction of the property. (3) The appointment of a receiver to take 
charge of the property, assets, and franchises of the East Georgia & Flor- 
ida Railroad Company, and to manage and control the same subject to 
the further order of the court. (4) That the Savannah, Florida & West- 
ern Railway Company may be compelled to aocount to a receiver for the 
value of the property of the East Georgia & Florida Railroad Company 
destroyed by it. (5) That the rights and olaima of complainants in and 
to the East Georgia & Florida Railroad Company tnay be protected and 
establisbed by the decree pf this court, and that the Savannah, Florida 
& Western Railway Company may be decreed to respond to complain- 
ants for such daimages as may be shown to bave resulted to them by rea- 
son of itsîillegal and unwarranted acts in the promises. (6) Discovery. 
(7) Tbe'usual pràyer for further and other relief. (8) Subpœna is 
prayed against the East Georgia & Florida Railroad Company, the Sa- 
vannah, Florida & Western Railway Company, aiidalso against the mem- 
bers composing the firrh of McCracken & Co., provided they, or either of 
them, should corne within the jurisdiction of this court, and they shoUld 
appeari to the court to be necessary and proper parties to the bill. 

This cause is pending upon an application for an injunction and the 
appointment of a receiver pmdenteUte for the purpoaes described in tbe 
foregoing statement. The grounds of défense the défendants présent by 
ahswer are— -HrsÉ, that under the allégations of the bill this court, for 
the want of proper parties, bas no jurisdiction in tbe premises; second, 
that it appears frbm the bill that thei« are no grounds for interférence 
by a court of equity ; third, that upon the proofs tbe merits of the case are 
witb the respondents. 

The questions thus presented will be considered in the order in which 
they are stated. 

'It is insisted for the respondents that McCracken & Co. are necessary 
parties to the bill, and inasmuch as Hamilton, one of the complain- 
ants, and McCracken & Co. are citizens of the same state, tbe court 
hère bas no jurisdiction to proceed witb this suit. Equity rule 47 pro- 
vides that- — 
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"In ail cages whereitshall appeartothecotirtthat persons who mightother- 
wise be deemed necessary or proper parties to the suit cannot be made parties 
by reason o£ their being out of the jurisdiction of the court, or incapable 
otherwise of being made parties, or because their joinder would oust the 
jurisdiction of the court as to the parties before the court, the court may, in 
their discrétion, proceed in the cause without making such persons parties; 
and in such cases the decree shall be without préjudice to the rights of the 
absent parties." 

Respondents insist that McCracken & Co. are indispensable parties, 
because the prayers of the bill are to déclare as void the sale made by 
them of the East Georgia & Florida Railroad to the Savannah, Florida 
& Western Railroad; that the Savannah, Florida & Western Railway 
Company may be deelared a trustée for the complainants, and such oth- 
ers as may be entitled; that, if the sale ia set aside and deelared void, 
the title to the property will be in McCracken & Co. ; that to appoint a 
receiver for the property the title to which is in McCracken & Co. would 
be to deprive them of their property without due process of law, — with- 
out giving them an opportunity of being heard, if they désire volun- 
tarily to corne to thia court for relief, — for, as McCracken & Co. and Ham- ' 
ilton are citizens of the same state, this court can under no circum- 
stances hear any controversy between them. The défendants cite and 
rely upon the case of Shields v. Barrow, 17 How. 146. That case was 
argued by Mr. Judah P. Benjamin for the appellanta, and by Mr. Janin 
for the appellee, and Mr. Justice Cuetis delivered the opinion of the 
court. The vendor had sold an estate in Lonisiana for a large sum of , 
money, and received payment from time to time for nearly one-half the 
amount. . Afterwards he agreed to take back the property upon the pay- 
ment of an additional sum of money which was secured to him by the 
promissory note of six individuals, four of whom lived in Louisiana anij 
two in Mississippi. Becomihg dissatisfied with this arrangement, he 
filed his bill in the circuit court of the United States against the two cit- 
izens of Mississippi to set aside the agreement as having been improp- 
erly procured, and to restore him to his rights under the original sale. 
The four parties to the compromise who resided in Louisiana not being 
çuable in the circuit court of that state, and their présence as défendants 
being necessary, it was held that the court could not rescind the con- 
tract as to two, and allow it to stand as to the other four. Consequently 
it could not pass a decree as prayed. The court held that neither the 
^ct of congress of 1839, (^ St. at Large, p. 321, § 1,) nor the forty- 
seventh rule for the equity practice of the circuit court, above quoted, 
enables a circuit court to make a decree in equity, in the absence of 
an indispensable party whose rights must necessarily be affected by 
such decree. The court go on to say: 

"Such being the scope of this bill and its parties, it la perfeetly clear that 
the circuit court of the United States for Louisiana could net make any de- 
cree thereon. The contractof compromise was one entire subject, and from 
its nature could not be rescinded, so far as respected two parties to it, and 
àllowed to stand as to the others. Thomas E. Shields, the principal, and four 
out of six of his indorsers, being citizens of Louisiana, could not be made de>^ 
v.49F.no.6— 27 
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fendants in this suit, yet each of tbemiwas an indispensable party to a bill 
for the rescission of the contract. In Kussel v. Clark'' s Bx'rs, 7 Cranch, 78, 
this court said: ' The; incapacity irapoaed on the circuit court to proceed 
against any person residing within the United States, but not wlthin the dis- 
trict for which the court may be holden, would certainly juatify them in dis- 
pensing with parties merely formai; but in this case ail the parties are essen- 
tial to the merits of the action.' " 

'The court proceeds to point out three classes of parties to a bill in 
equity. They are: (1) Formai parties. (2) Persbns having an inter- 
est in the controversy, and who ought to be made parties, in order that 
the court may act on that rule which requires it to décide on and finally 
détermine the entire controversy, and do complète justice by adjusting 
ail the rights involved in it. Thèse persons are commonly termed 
"neceasaiy parties," but, if their interests are separable from those 
parties before the court, so that the court can proceed to a decree and 
do complète and final justice without affecting other pérsons not before 
the courti the latter are not indispensable parties. (3) Persons who 
hâve an interest in thé controversy, but an intetest of such a nature 
that a final decree cannot be made without éither. afifecting that inter- 
est 6r leaving the controversy in such a condition that its final terœinar 
tion may be whoUy inconsistent with equity and good conscience. The 
court adds: 

"On February 28, 1839. the act ol congress waspaêsed upon this subject, 
and this court adopted the forty-seventh equity rule. That is still of force. 
It provides that, in ail cases where it shàll appear to thé court that persons 
who might otherwise be deemed necessary or proper parties to the suit can- 
not be made parties by reason of their being out o£ the jurisdiction of the 
court, or incapable otherwise of beiiig made parties, or because their joinder 
would oust the jurisdiction of the court as tothe parties before the court, 
the court may, in their discrétion, proceed in the cause without malting such 
persons parties, and in such cases a decree shall be without préjudice to the 
rights 6f the absent parties. This act relates solély to the non-joinders of 
parties who are not within reach of the process of the court. This court had 
already deoided that the non-joinder of a party who could not be served with 
process would not defeat the jurisdiction." 

It remains true, then, that, notwithstanding thé act of congress and 
the forty-seventh equity rule, a circuit court can make no decree afiect- 
ing thé rights ofan absent person, arid can make no decree between the 
parties before it which so far involves or dépends upon the rights of an 
absent person that complète and final justice cannot bedone between the 
parties to the suit without affecting those rights. To use the language 
of this court in Elmmdorfv. Taylor^ 10 Wheat. 117: 

"If the case may be compietely decided as between tlje litigant parties, the 
circumstance that an interest exists in some bther person whom the process 
of the court cannot reach, as if such a party be a résident of another state, 
ought not to prevent a decree upon its merits; but, if the case cannot be tbus 
compietely decided, the court should make no decree." , 

In the last case above referred toMr. Justice MaeSçç ail, delivering tliô 
opinion of the court, uses the foUowing language: 
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"Second. It Is contended that he £the plaintiff] Is a tenant in common with 
the otbers, and ought notto bepermitted to sue in equity without making his 
co-tenants parties to thesuit^ This objection does npt sffect the jurisdiction, 
but addiesses itself to tJie pôlicy of the court. Courts of equity require tliat 
ail the parties concerned in interest shall be brought before thein, that the 
matter in controversy may be flnally settled. This équitable rule, however, 
is framed by the court itself, and is subject to îts discrétion. It is not lilse the 
discrétion of parties, — an inflexible rule, a failure to observe which turns the 
party out of court becauseit bas no jurisdiction over his cause, — but, being 
introduced by the court ilself for the purposes of justice, is susceptible of mod- 
ification for the promotion of those purposes. In this case the persons who 
are alleged to be tenants in common with the plaintiffs appear to be entitled 
to a fourth part, not of the wliole contract, but of a specially described por- 
tion of it, which may or may riot interfère with the part occupied by the dé- 
fendant. Nëitiier the bill nor the ans wer allèges sach an interférence, and the 
court ought not, without such allégation, to présume it." 

In Fayne v. Hook, 7 Wall. 425, it was held that, in a bill in equity 
in the circuit court by one distributee of an intèatate's estate against an 
administrator, it is not indispensable that such distributee make the othei 
distributees parties, if the court is able to proceed to a decree and to do 
justice to the parties before it withont injury to absent parties equally 
interested. After stating the gênerai rule, which is that ail persons ma- 
terially interested in the subject-matter of the suit should be made par- 
ties to the suit, the court proceeds: 

"But this rule, like ail gênerai ruies, being founded in convenience, will 
yield whenever it is necesisary that it shouid yield in order to accomplish the 
ends of justice. It will yield If the court is able to proceed to a decree and 
do justice to the parties btfore it without injury to absent persons equally in- 
terested in the litigation, but wbo cannotconveniently be made parties to the 
suit." Citing West v. Randall, 2 Mason, 181; Story, £q. M. § 89 et seq. 

The necessity for the relaxation of the rule is more specially apparent 
in the courts of the United States, where oftentimes the enforcement of 
the rule would oust them of their jurisdiction, and deprive parties enti- 
tled to the interposition of a court of equity of aiiy remedy whatever. 
The présent case would seem to afford an ample illustration of this ne- 
cessity. The bill itself is drafted upon the theory that McCracken & 
Co. are not necessary parties. No subpœna is prayed against them. 
There is, however, a prayer that, if the court should deem them to be 
necessary parties for any purpose in such case, an order might be passed 
to that end, under section 8 of the act of March 3, 1887. The gravamen 
of the bill is the recaption of certain railroad stock alleged to belong to 
the plaintiffs, which it is alleged is held by the Savannah, Florida & 
Western Railway Company. The bill further seeks to establish an éq- 
uitable lien upon the right of way of the East Georgia & Florida Rail- 
road Company, also within the southern district of Georgia. It is al- 
leged that the transferof thisproperty, to-wit, the franchise and assets, to 
its présent custody was tortious as to the plaintiffs, and absolutely void, 
because a distinct violation of the organic law of the state. If this be true, 
may not the parties at interest proceed directly against the person or cor- 
poration holding their property without making any intermediate wrong- 
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doer a party to Ihe proceeding? Iftke conveyance from McCracken & 
Co. to the Savannah, Florida & Western Railway Company is absolutely 
void and unconstitutional, the latter could acquire no title^ for title does 
not pass under a void contract. If it be true, as allèged, that Hamilton 
conveyed to McCracken & Co. his interest in the Eàst Georgia & Florida 
Railroad to enable the latter to build a railroad, and if instead of build- 
ing the railroad its entire franchise and ail its holdings were conveyed 
by a void contraet to another corporation, it is optional with Hamilton 
to proceed against McCracken & Go. for the breàch of their undertak- 
ing, or to pursùe and attempt the recaption of the property itself. Codé 
Ga. § 2833. This is especiaÛy true Where the taker from McCracken & Co. 
had notice of the nature of the.obligation they were under to Hamilton and 
his associâtes, as is allegedhere. Hère the proceeding is to déclare a 
trust upon the property within the district, with a prayer that ail oth- 
ers who hâve an interest in it mayçome in and be made parties; and, 
if it be true that McCracken & Co. hâve interests which should be pro- 
tected by the court, it would seemthat they might come in as parties 
complainant, or by intervention, and protect themselves, and at thesame 
time not oust the jurisdiction of the court. Brmm V.. SteamrShip Oo. , 5 
Blatchf. 526. In R^(m v. Railroad Ço.,16 Wall, 45Ô, also cited by de- 
fendant, the sale sought to be r'esçinded was not yoid, but merely void- 
able. As it was a sale under a decrée foreclosing niiortgages, it was man- 
ifestly true that the trustées in the mortgages were indispensable parties. 
In thé càsê ofCoirm v. MiKawdo/t, 19 How. 113, cited also, the bill at- 
tempted to set aside the sale of naôrtgaged property on the ground of ir- 
regularity simply, and the inortgagees were held indispensable parties. 
The court, on page 115, uses, however, this significant lauguage: 

"A court of equity, in settîhg aSide a deed o£ a purchaser upon grounda 
other than positive fraud on his part, sets it aside upon terras, and requirea 
a return of the purchase money, Or that thé conveyance stand as a security for 
its payment. Èoydv. Bunlap, IJohns. Ch.478; Sands v. Codwise, 4 Johns. 
5â6, 598, 599; This constitutea thé esséntial diffeiehce between relief in eq-' 
uity and thatiafforded in a court of law. A court of law can hold no middle 
course. TbQ,^ntireclaimot eacb party niustrest and bedetermined at law, 
on the single point of the validity of ^he deed; but it isthe ordinary case la 
the former court that a deed not absojlutely void, yet, under the circum- 
stancès, inéquitable as between the partlies, may be set aside upon terms." 

Of course, ail the parties to the deed merely voidable would be enti- 
tled to reçoive the benefit of such terms as the court ought to make in 
the order of resoission, but the suprême court would seem to imply that, 
where the deed is absolutely void, no terms will be considered; therefore 
such parties would not be necessary. In the case oî Railway Oo. v. Wil- 
son, 114 U. S. 62, 5 Sup, Ct. Rep. 788, it was held that, to compel a 
corporation l;o transfer to the plaintiff stock standing op its books in the 
name of a third person, the corporation is a necessary party. There the 
principal relief was against the railroad company, and the case would be 
pertinent if the plaintififs had filed their bill against McCracken & Co.,' 
and had omitted the Savannah, Florida & Western Railway. The 
case oî Railway C». v. MSk, 113 XJ. S. 256, 5 Sup. Ct. Rep. 456, is the 
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Btrongest authority we hâve been able to find for the defendant's propo- 
sition. There a suit was filed by citizens of New Jersey in a New Jersey 
court against a New Jersey corporation, and citizens of New Jersey, and 
a Pennsylvania corporation. The proceeding was to set aside a lease 
made by that corporation, the New Jersey railroad company, of its rail- 
road and property, in excess of its corporate powers, and in fraud of the 
rights of the plaintiffs. Ail the défendants, including the New Jersey 
corporation, united in defending the acts complained of, and denying 
the illégal and other charges against them. The court held, on a mo- 
tion to remand the cause after its removal to the circuit court, that the 
New Jersey corporation was in no sensé a mère formai party to the 
suit, or a party in the same interest with the plaintiflTs, but waë 
necéssarily made a défendant. "The bill seeks affirmative relief," cOnf 
tinued the leamed justice who rendered the opinion, "against the di.5 
rectors aswell as against the two corporations, for one and the .sameillet 
gai and fraudulent act. The single matter in controversy between th4 
plaintiffs and ail the défendants is the validity of that act, and, unless il 
is determined that the action of the New Jersey corporation was invalid 
as against the plaintiffs, there can be no decree against any of the other 
défendants." , 

It cannot be denied that this is exceedingly like the case at bar; 
and, if it may not be distinguished therefrom, it is controlling.: Upon 
careful considération, it seems, however, to be distinguishable. There 
the défendants, who were the railroad companies and many other citi- 
zens of New Jersey, had been sued in the New Jersey courts upon a sub- 
ject-matter of which thèse courts had jurisdiction concurrent with the 
circuit court of the United States. They were before a court, thereforej 
with compétent power to décide ail the questions in controversy; and 
there could be no failureof justice because a party having a substantiaJ 
interest was ont of ihe jurisdiction. It may well be doubted, howévér; 
if the suit had been brought by the stockholders of the New Jersey 
corporation who were résidents of Pennsylvania, in the circuit court ojF^ 
the United States for New Jersey, whether that court would hâve denied 
the plaintiffs a hearing because they had failed to make the Pennsyl-. 
vania corporation a party, when to hâve done so would bave defeated 
the jurisdiction of the United States circuit court for New Jersey. Be- 
Bides, this bill seeks no affirmative relief against McCracken & Co;; and 
while they would be proper parties, and perhaps ought to be parties, 
before ail the matters which may arise in the controversy can be ad- 
judicated, yet it does not seem that they are such indispensable parties 
as, upon considération of the authorities, will oust the jurisdiction and 
deny to the plaintiffs a hearing in the forum which they hâve sought. 
In the case of Railroad Oo. v. MiUa, sn/pra, the question arose on motion 
to remand, and the court was not in the position to exercise that dis- 
crétion in thé furtherance of justice to which Chief Justice Maeshali, ad* 
verted in the case of Elmmdôrfv. Tayhr, 10 Wheat. 117. On the other 
hand, this would seem to be a case in which there is a proper occasion, 
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în thefelicitbus language of the lûte Justice Millek, "for the exercise 
of the. benéficent powers and flexible methods of courts of equity." 

Itrenaains tobe determined whether the transfer of the East Georgia 
& Florida Railroad to the Savannah, Horida & Western Railway Com- 
pany byMoCracken & Co. is void because in violation of the constitu- 
tion of 'the State of Georgia. The statement of this question cannot 
readily be' made in more appropriate language thaii that used in his 
brief by the leamed cotinsel for the plaintiËFs, Mr. Walter G. Charlton: 

"(a) -The language of paragraph 4, § 2, art. 4, of the constitution of 1877, 
is as follows: ' The gênerai assembly shall hâve no power to authorize any 
corporation to buy shares or stock in any other corporation in this state or 
elaewhere, or to make any contract or agreeraent whatever with any sucli cor- 
ppration vvliich may hâve the elîect, or lie intended to hâve the effect, to de- 
featorleijsen compétition in their respective busiuesses, or to encourage monop- 
oly; atïd àll such contracta and agreements shall be illégal and void.' Ana- 
lyzing this section, we hâve the foUowing: (1) The gênerai assembly shall 
hâve no power to authorize any corporation to buy shares or stock in any 
other corporation in this state or elsewhere which may havè the effect, or be 
intended to baye the eiïect. to defeat or lessen compétition in their respective 
businesses. (2) ïhe gênerai assembly shall hâve no power to authorize any 
corporation to buy shares or stock in other corporations, in this state or else- 
where, which may hâve the effect, or be intended to hâve the effect, to en- 
courage monopôiy. (8) The gênerai assembly shall hâve no power to au- 
thorize any corporation to make any contract or agreement whatever with 
any such corporation which may hâve the effect, or be intended to bave the 
effect, to defeat or lessen compétition in their respective businesses. (4) The 
gênerai assembly, shall hâve no power to authorize any corporation to make 
any contract or agréeraient which may hâve the effect, or be intended to hâve 
ihe effect, to encourage monopoly. The foregoing constitute four distinct in- 
hibitions upon the power of tlie gênerai assembiy, and it goes without saying 
that any attempt of the législature to legalize either or ail of thèse forbidden 
aets would be ultra vires and void. Then cornes: (5) And 'ail such con- 
traets and agreements shall be illégal and void.' What contracta or agree- 
ments? Clearly, the contracta or agreements of corporations which liave the 
effect, or are Intended to hâve the effect, to defeat or lessen compétition or to 
encourage monopoly. In others words, the constitution, after specifying the 
four things which the législature shall not do, then déclares what àcts of the 
corporations themselves shall be void. • Contracta and agreements ' must re- 
fer to transactions of corporations, and not to acts of the législature. If, 
then, the contract or agreement by which the Savannah, Florida & Western 
Bailway Company obtained possession of the properties and franchises of the 
East Georgia & Florida Railroad Company is obnoxious to any or ail of the 
aforesaid inhibitions, such contract or agreement must perfoice be void, and, 
under the décision in the Lanydon Case, a court of equity will interfère to 
protect the property for the beneflt of those entitled to it." 

The leamed counsel refers, in the last sentence quoted, to the case of 
Langdon v. Branch, decided by this court November 20, 1888, and re- 
ported in 37 Fed. Rep. 449-465, a case based upon facts similar in 
maûy respects to those in the case àt bar as they now appear, and in- 
volving the application of the clause of the constitution of the state above 
quoted. In tlie décision with référence to that clause the court used the 
foUowing language: 
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"This isthe action of the sovereign people of Gedrgia in convention as- 
sembled. They chartered the Central Bàilroad & Banking Company. They 
chartered the Savannah, Dublin & Western Short-Line Railway Company. 
They granted to thèse railways vast, valuable, and perpétuai franchises. 
With thèse rights thus granted, no power can interfère. They are perpétuai; 
they are indefeasible. But with thèse rights are carried ail the deterring and 
prohibitory eflfects of the constitutional inhibition just quoted, by which the 
people seek to defeat the aggregations of monopoly, and prevent the copora- 
tions which they permit to exist from aggrandizement of power, to the in- 
jury or destruction of public and private rights. The court bas no officiai 
coneern in the policy of this law. It is toc plain and signiflcant for intelli- 
gent eontroversy. Whatever may be tlie rules upôn similar topics pre- 
scribed in other states, the people of Georgia, with full power to act, with 
undeniable juriadiction over the important parties hère, hâve embodied in 
their f undamental law this comprehensive and vital clause, clearly intended 
to accomplish what they deemed the salutary and healthf ul resuit of compet- 
ing lines for raiiway trànsportation. Contraets in violation of this clause are 
not permitted. When attempted, they are ntterly void. They hâve no bind- 
ing force. They are nuUities, and are to be disregarded and ignored when- 
ever it concerna a party at interest to do so. Now. what may not be done 
directly may not be done by indirection. The Central Kailroad & Banking 
Company could not purchase the control of a railroad running parallel with 
its Une from the same terminal points. Such a contract would be absolutely 
Toid, and being void, and an absolute nullity, no title would pass under it." 

The décision was not appealed, notwithstanding the large interest in- 
volved, and is believed to contain a definite and valid exposition of the 
law, as declared by the constitution. Of course, bj' the language used 
the court did not mean to intimate that private parties could by their 
Personal action ignore or disregard contraets void under this statute, but 
that courts in proper cases would hold thera void. The construction 
placed upon this clause by the learned counsel for the plaintiffs hère ap- 
pears to be unanswerable. After declaring that the gênerai àssembly 
shall hâve no power to authorize any corporation to buy shares of stock 
in any other corporation, or to make any contract which may hâve the 
effect, or be intended to hâve the eflfect, to defeat or lessen compétition 
in their respective businesses, or encourage monopoly, and then declar- 
ing that ail such contraets and agreements shall be illégal and void, it 
may not be supposed that the constitutional convention presumed that 
th» législature would authorize contraets which the constitution inhib- 
ited. So far as législative impotency upon the subject is involved, it 
was snfBciently declared by the words of the clause: "The gênerai às- 
sembly shall hâve no power to authorize," etc. The meaning of the last 
paragraph of the clause is therefore clearly that contraets and agreements 
between corporations to buy shares or stock in another corporation in 
this state, and contraets and agreements which may tend to defeat or 
lessen compétition in the business of said corporations, or which may 
hâve the elfect or tend to encourage monopoly, are illégal and void. If it 
be true, however, that the clause of the constitution is intended to déclare 
merely that législative action authorizing contraets of this injurious tend- 
ency is invalid and void, a fortiori would it be true that such contracta 
by corporations, which are the créatures of the législature, when made 
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■withotit législative authority, will .be void, and they would be held by 
the courts of the eountry as invalid and void. The clause of the consti- 
tution iû qiaêstion is seli-operative, aiid needs no législation to enforce 
it. Thè impoirt of tlie clause may als'o be regarded as prohibiting the 
législature from changing the common law upon this subject. It bas 
long been true that, before one corporation can acquire the stock of an- 
other corporation, there must be express authority given for it by the 
Btate. At Gommon law there was no such power. Railroad v. Collins, 40 
Ga. 582; Railroad Co. v. Wood, 7 South. Rep. 108, (Sup. Ct. Ala. Nov. 
term, 1889, opinion of Chief Justice Stone;) Cook, Stocks, §§ 667-672. 
It does not appear that any statutory authority was given to the Savan- 
nah, Florida & "Western Railway Company to buy stock in any other 
corporation. In fact, its charter was not granted until after the adoption 
ùf the constitution of 1877, from which the inhibitory clause is taken. 
\ Since tl^e argument of this cause the suprême court of the United 
^tates, aftqf an elaborate and careful review of the leading cases upon the 
gênerai subject, bas rendered a décision confirming in ail material re- 
spects the décisions in Railroad v, Collins and Landon v. Brandi, supra. 
We refer to the cases of Central Transp. Co. v. Pullman Car Go., 139 U. 
S. 24-61^11 Sup. Ct. Rep. 478, (decided the 2d day of March, 1891.) 
Décision by Mr. Justice Gkay for the entire court, except Mr. Justice 
Bèown, who, not having been a member of the court when the case was 
argued, took no part in the décision. Of this important cûse, its copions, 
eàreful citation and analysis of the authorities, and déduction of salu- 
tary principles therefrom, without making the superfluous attempt to 
apply the doctrine there settled, it will sufSce to say it announces that 
where a corporation, although empowered by its charter to enter into 
oontracts with; other corporations of any state, for the leasing or hiring 
and transfer to them, or any of them, its railway cars and otlier personaî 
property, transfers to any corporation ail its cars, railroad tracks, patent- 
rights, and other personaî properties and rights of action for a term of 
99 years, and covenants it not to engage in the business for which it was 
chartered while the indenture should rem^in of force, the contract was 
.unlawful and void, because beyond the corporate powers of the lessor, 
and involving an abandonment of his duty to the public; and therefore 
no action could be maintained by the lessor upon the contract, or to re- 
cover the sums thereby payable, notwithstanding the fact that the lessee 
had enjoyed the benefits of the contract. The learned justice sums up 
the décision iii the language foUowing: 

"A contract of a corporation which is ultra vires, in the proper sensé, — 
tbat is to say, outaide tlie object of its création as defîned in the law of its 
organizatiou, and tlierefore beyond the powers conferred upon it by the légis- 
lature, — is not yoidable only, but wliolly Void, and of no légal effect. Tiie 
objection to the contract is not merely that the corporation ought not to hâve 
made it, but that it could not make it. The contract cannot be ratified by 
either party, because it could hôt hâve been authorized by either. No per- 
formance on either side can give the unlawful contract any validity, or be the 
'fbundation of any right of action upon it. AVben a corporation is acting 
■within the gênerai scope of the powers conferred upon.it by the législature. 
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the corporation, as well as persons contracting with It, may be estopped to 
deny that it has complied with 'the légal formalities whieh are preregnisltes 
to its existence or to its action, because such requisites might in fact liave 
been complied with. But when the contract is beyond the powers conferred 
npon it by existing laws, neither the corporation, nor the other party to the 
contract, can be estopped, by assenting to it, or by acting upon it, to show 
that it was prohiblted by those laws." 

As to the right of the Savannah, Florida & Western Railway to re- 
Go ver the money paid McCracken & Co., the following remarks of the 
learnéd justice seem important: 

"A contract M«ra vires being unlawful and void, not because it la in it- 
self immoral, but because the corporation, by the law of its création, is inca- 
pable of niaking it, the courts, wbile refusing to maiutain any action upon 
the unlawful contract, hâve always striven to do justice between the parties, 
so far as could be doue consistently with adhérence to law, by perinitting 
property or money, parted with on the fajth of the unlawful contract, to be 
recovered back, or compensation tô be uiiàde for it. In such case, however, 
the action is not maintained upon the unlawful contracts, nor according to 
its terms, but on an implied contract of the défendant to return, or; failiug to 
do that, to make compensation for, property or money wbich it has no right 
to retain. To maintain such an action is not to affirm, but to disa£arm/ th6 
unlawful contract. " 

The ground and the limits of the rule concerning the remedy, in the 
case of a contract vitra vires, which has been partly performed, andunder 
which property has passed, can hardly be summed up better than they 
were by Mr. Justice Miller in a passage already quoted, where be said 
that the rule "stands upon the broad ground that the contract itself is 
void, and that nothing which has beeù donc under it, nor the action of 
the court, can infuse any vitality inlo it;" and that, "where the parties 
bave so far âcted under such a contract that they cannot be restored to 
their original condition, the court inquires if relief can be given inde- 
pendently of the contract, or whether it will refuse to interfère as the 
matter stands." Pmnsylvania R. Co. v. St. Louis, A. & T. H.R. Go., 118 
U. S. 317, 6 Sup. et. Rep. 1094. This case would control the action of 
the court, even in the absence of the constitutional inhibition, as con- 
strued in Landon v. Branch. 

With référence to the merits of the controversy, it will be sujŒtcient to 
say that it appears, as we are now informed, that the East Georgia & 
Florida Railroad Company and the Savannah, Florida & Western Rail- 
way Company are "compétitive," in the sensé in which the term is used 
in the clause of the constitution of Georgia above reierred to. It fùr- 
ther appears that, if the Savannah, Florida & Western Railway Com- 
pany were permitted to control or suppress the East Georgia & Florida 
Railroad, it will hâve a monopoly of railway transportation for goods 
and passengers in ail that section of the state from Jessup to the Florida 
line. It is not denied that the en tire franchises and assets of the Éast 
Georgia & Florida Railroad Company are now controUed by means of 
the sale from McCracken & Co. to the Savannah, Florida & Western 
Railway Company. The interest of the complainants hère is their claim 
to 1,200 shares of stock of the East Georgia & Florida Railroad, and 
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one-seventhof the"right of way." iSufficient appears to give the plain- 
ftiffs à standing in court, at least for the purposes of litigating their rights 
and taking évidence, to show, if they can, that they are meritorious. 
AU of thésè facts, of course, are made apparent merely by affidayits, or 
by the ûridisputed or conceded facts in the pleadingrs. After thorough 
investigation attainable by the usual progress of a suit in equity, a dif- 
férent appearance may be given to the case. As we are advised, how- 
ever, at présent, we feel obliged to grant the injunction prayed for, and 
appoint a réceiver pendente lUe, in accordance with the prayers of the bill. 
An order will be taken accordingly. 



FlïZaEBALD V. EVANB. 



{Cirouit Court qf AppecU», Eîghth Cia-auU. Februaiy 1, 189i3.) 

]. BeCORD oh, AF^BAL— PBBSUHFTIOKa. : 

The circuit court ot appeals cannot take knowledge, aotualorjudicial, of what 
may appear upon the records of the district and circuit courts within the bounda- 
' ries of the jii4icg^l circuit, and to support, the rightof.appeal cannot assume the 
existence Of neceèsarjrfàotà which do not appear of recùrîf in sUch Court. 
S. Bàhb — DisMisâAi;: 

On appelleront an allowance ot aclaim tn rail way mortgage foreclQsure proceed- 
Ings, by oné styUng hirnself "the purchasing trustée of defendant's property, " it 
did not appëar'from therecord that the property had béen sold under the decree, 
or what Intereat or rigbt" appellant had in the proceedlngs, for wbom he was trus- 
tée, or that the moneys oùt of which the claim was pafd wpre a part of any fund in 
Wbicb he had tàx interesl Seld, tbàt the appeal should be dlsmissed, appellant not 
sfaowing by; thé record any right to appeal. 

8. FOBEOLOS0BB lOF RAILEOAD MOKTaAGB— IKTBRYJBNTION. 

In cases of rail way f oi-eclosures, where the property Is sold before the rights bf 
intervening' iparties. are determined, and by the terms of the decree the court re- 
, serves full power tohear such matters after the sale, and subject the property or 
its proceeds to. the paymént of claims flnally adjudged to be prier to the mortgàge 
lien, the pcopét practice is for the purchaser, upon oonflrmatibn of the sale, to 
make hirnself a party to the foreclosure proceedîngs by flling a supplemental biU 
or pétition of intervention, and, if a non-resident, to ftppear by attorney; and, 
where the purchaser failsinsuon particular, the court should compel bim to be 
made a party to the record. 

Appeal frpna the Circuit Court of the United âtates for the Eastern 
I^istrict of Arkansas. 

Bill by the Central Trust Company of New York against the St. Louis, 
Arkansas & Texas Rail\vay Company to foreclos^ 9. mortgàge upon dé- 
fendantes road. Louis Fitzgerald appeals from the allowance of a claim 
pf Annie Evans out of the fund in court. Dismissed. 

S, H. M^egf and /. M. & J. G. Taylor, for appellant. 

Oaçar 2). Scott, for appellee. 

Before Shibas and Thayeb, District Judges. . 

SpiKAS, District Judge* , This cause is now before us on a motion to 
dismiss the appeal, and an examination of the record diacloses the fol- 
lowing to be the posiUw in which the matter stands before this court: 
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In May, 1889, the Central Trust Company of New York filed in the cir- 
cuit court of the United States in the eastern district of Arkansas ita 
bill in equity against the St. Louis, Arkansas & Texas Railway Com- 
pany, for the purpose of foreclosing a mortgage upon the road of said 
Company in the state of Arkansas, and averring therein that said trust 
Company had previously filed a bill in the circuit court for the eastern 
district of Missouri, for the purpose of foreclosing the mortgage upon 
that portion of the line of railway that was situated in the state of Mis- 
souri. Receivers of the property were appointed in the usual tnode, and 
with the usual powers, and orders were made consolidating several pro- 
ceedings fer the foréclosure of difiFerent mortgagea upon the line of rail- 
way. On the 15th day of July, 1890, a decree of foréclosure was en- 
tered in the circuit court for the eastern district of Arkansas, a like de- 
cree being also entered in the circuit court for the eastern district of 
Missouri, in which it was provided that the mortgaged property should 
be sold by a master under the provisions and restrictions in said decree 
contained, which, among other things, expressly provided that ail debts 
incurred by the receivers in operating the property under their charge, 
and ail debis contracted by the railway company before the suit for foré- 
closure was filed, which might be adjudged by the United States circuit 
courts to be entitled to a préférence over the mortgage debt, and ail 
claims pending, or which might be thereatter brought, and which should 
be adjudged to be prior to the mortgage lien, should be entitled to be 
paid out of the proceeds of the sale before payment was made to the 
holders of the mortgage bonds; and by section 8 of the decree the cir- 
cuit court for the eastern district of Arkansas expressly reserved to itself ' 
jurisdiction, as against the parties to the foréclosure proceedings and 
the purchaser at the contcmplated sale, to hear and adjudicate ail pend- 
ing claims, and ail claims therealier to be filed, and to détermine the 
priority thereof, and to provide for the payment thereof, to which 
end the court reserved the right to retake possession of the property 
ordered to be sold; it being further provided that the parties to the 
suit and the purchaser under the decree should hâve the right to ap- 
pear and contest the validity or priority of ail claims, with the right 
to appeal in ail cases where by law an appeal could be taken. It fur- 
ther appears from the record on file that one Annie Evans recovered 
a judgment in the circuit court for the eastern district of Arkansas, 
at Texarkana, for the sum of $1,991 and costs, and on the 7th day 
of February, 1891, made application to the circuit court for the east- 
ern district of Arkansas, at Little Rock, for an order directing the pay- 
ment of the claim out of the fund in court; and upon the hearing of 
the application, counsel for the intervener and for the receivers appearing 
and being heard, the order asked was granted, and a check for the 
amount was drawn on the fund in court and paid for the benefit of Mrs. 
Evans. The record lurther shows that one Louis Fitzgerald, on the 13th 
day of April, 1891, describing bimself as "the purchasing trustée of de- 
fendaut's property," filed in the circuit court at Little Rock an assign- 
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ment Of errors, baaed upon the allowance of the claim of Mrs. Evans, 
and prayed that an appeal should be allowed "to said Louis Fitzgerald, 
purcha^ing trustée," and, the same having been allowed, the présent rec- 
ord was filed in this court. 

It wili be noticed that the record before us contains no évidence that 
the mortgaged property bas yet been sold under the terms of the dô- 
cree above recited. This court cannot take knowledge, actual or judi- 
cial, of what may appear upon the records of the numerous district and 
circuit courts that are within the boundaries of the eighth judicial cir- 
cuit. We can act only upon such facts are made to appear ii the proper 
mode by thç record before us, and, to support a right of appeal, we can- 
not assume the existence of necessary facts which do not appear of rec- 
ord in this, court. This court does not know who "Louis Fitzgerald, 
purchçsing trustée of the property of défendant," is, nor what interest 
or right be bas in the matter of the foreclosure proceêdings against the 
St* Jjouis, Arkansas & Texas Railway Company. It is not shown that 
a sftle. Ql; the mortgaged property had taken place, and that Louis Fitz- 
gerald itiad become the purchaser at such sale, and therefore was enti- 
tled todhe rights reservëd to such purChaser. The only averment is that 
fiDUnd iadhe pétition for appeal, in which he is described as the pur- 
diasing; trustée of defendant's property; but this does not show that he 
bas. yet bought the property, or, if bought, how he bought the same, 
nor whfether he bought as the représentative of the bondholders. In 
Other, words, the record wholly fails to show that Fitzgerald bas acquired 
any^such interest in the property affected by the foreclosure decree, or 
in the ; questions therein reservëd for future action by the court, as en- 
titles hi^s to question in any court the rightfulness of the order now 
complained of. Furthermore, the record shows that the order made 
upon the application of.Mrs. Evans was to the effect that the same be 
paid byitb^ receivers "out of the first moneys coming into their,hands 
applicable loithat purpose;" and if it be true, as stated in the assign- 
ment of errors, that the claim bas been paid, it is not made to appear 
that the moneys out of which it was paid were part of any fund in which 
the présent. appellent had an interest. As the record, therefore, wholly 
fails to show: that Louis Fitzgerald bas any interest in the foreclosure 
proceêdings, in the property covered by the mortg^e foreclosed, or in 
the fund out of which the claim of Mrs. Evans was ordered to be paid, 
it fails, to show that he is entitled to prosecute the présent appeal. If 
by any naeans he had beoome interested in the proceêdings or in the 
property! affected thereby, and desired to beheard, either in the trial or 
appellate court, in opposition to the allowance and payment of the claim 
of Mrs. Evans, he should, by pétition, hâve intervened in the cause, and 
bave obtaiijedi récognition as a party in interest. See. Ex parte Cuiting, 
9,4 U.. S. 14* No such action, so far as the record before us discloses, 
was taken bybim in the court below, and the record before us wholly 
fails to sbow that Fitzgerald bas any interest in the matter sought to be 
presQntedi by'tbe appeal. It cannot be expeeted that this court will en- 
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tertain appeals or wrîts of enor on behalf of étrangers to the proceed- 
ings, and it follows that this appeal must be dismissed, for the reason 
that it does not appear that the appellant bas the right to appeal. 

In view of the action we bave felt compelled to take in this matter, 
we deem it advisable to call attention to the practice that should be fol- 
lowed in cases of railroad foreclosures, where a sale of the property is 
had before the rights of ail intervening parties are deterœined, and where, 
by the terms of the decree, the court reserves full power to hear such 
matters after the sale, with the right to subject the property and its pro- 
Ceeds to the payment of claims fînally adjudged to be prior to. the lien 
of the mortgage. When a saleis made under a decree of the kind de- 
scribed, it is the duty of the purchaser, upon a confirmation of the 
sale, to make himself a party to the foreclosure proceedings, by filing 
therein a supplemental bill or pétition of intervention, setting forth the 
fact that he bas, by purchase of the property, become a party in in- 
terest, thus showing that hë bas become subject to the burdens and en- 
titled to the benefits of the decree under which he bas purchased the 
property. Furthermore, if the purchaser does not réside within the 
territorial limits of the jurisdiction of the court, he should appear by 
an attorney who is a member of the bar of the court having charge of 
the foreclosure proceedings, so that when need ariSes the court may be 
enabled to bave before it ail persons interested in resisting the allpw- 
ance or pâymeni of claims which are asserted to be, entitled to prior- 
ity of payment. It not unfrequently happens that the purchasers at 
railway foreclosure sales may réside at distant points, and without the 
jurisdiction of the court. If the purchaser who thus résides at a dis- 
tance does not become a party to the record, and bave an attorney rep- 
resenting him, upon wbom service may be made, the court and lirigants 
are put to a great disadvantage in disposing of the claims asserted agàinst 
the property or its proceéds. Many of the claims are of small ambunts, 
and if, before the same can be allowed and paid, it is necessary to pro- 
cure orders for service upon a purchaser living in New York, or some 
otber distant point, and to complète such service at bis place of rési- 
dence, the expense thereof will eat up the claim. It is due to the court, 
and necessary for the prompt and inexpensive disposition of claims of 
the nature indicated, that the purchaser shall become a party to the 
record, and subject himself to the jurisdiction of the court in thé man- 
ner indicated. If the purchaser fails in this particular, then the court 
having jurisdiction of the foreclosure proceedings should, by appropri- 
ate action, compel thé purchaser to become a party to the record, in 
order that the business of winding up the foreclosure case and finally 
settling tbe rights of ail interested may be proceeded with in an orderly 
way. If a purchaser at a foreclosure sale makes himself a party to 
the record in tbe manner indicated, then it will be the duty of the cir- 
cuit court to cause notice to be given him before passing upon interven- 
ing claims, or directing their payment from the fund in court, and thus 
full opportunity will be afforded to ail parties in interest to be heàrd for 
the protection of their rights. It mày be, in the présent cause, that this 
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course bas been ia faot puisued, but th^record now bçfore us fails to 
show it, and henoe we are compelled tp dismiss the appeal, because it 
is not made to appear that IJouis Fitzgerald bas any interest in the con- 
troversy, or any right to take an appeal from the Ofder directing pay- 
meut to be made of the glaim of Mrs. Evans. ,: 



Lasi Ohancb Min. (jO. V. Buneer Hill & S. Mininq & Concentbat- 

INQ Co. 

(Cirouit Court, D. Idaho. February 29, 1892.) 

■Watub-Rights— Change of PulOè of TTsb. 

Thé appropriator of water, to be used at a specifled plaee for the pnrpose of op- 
eratiag macbinery an^ otber works, after so using and returning it to its original 
cDannel, cannot cbange tbe place of usé, to the damage Of a 8ubseQ,aeiit appropri- 
ator lower down on the étreàm. 

iSyllaïma l>y the Court.) ,. 

W. B. £%6wm, for plaintiflE!. 
McBride & Allen, for défendant. 

Beatty, District jndge. This caiise îs submîtted upon an agreed 
etatement of facts, from which it appears that the défendant, during 
the montjisof February, Âpril, and May, 1886, located three water-rights 
on Milo creek, in Shoshone county, Idaho, the water of which was con- 
ducted by separate ditches to defendai^t's ore milling plant, known as 
the "Old Concentrator;" that after being there used for the purpose of 
concentrating the ore from defendant's mine, and running the macbin- 
ery connecte,d with the mine and works, it was turned back into the 
natural channel of said creek; that it thereafter coiitinued toflowtherein 
unclaimed, until in the, month of June, 1889, the plaintifï, at a point 
on said creek some distance below wbere défendant so returned it, lo- 
cated 2,000 inches thereof, and thereafter continue4;to.use it for milling 
purposes, i^ concentrating the ore frpm its raines, until July, 1891, 
when the défendant, at a point on one of its ditches above its mill, so 
constructed a flume as to carry ail thé water of said creek, during the 
Beason of low water, around and beyond the place of appropriation and 
diversion by plaintiff, and thereby prevented plaintifl' from any use 
thereof; and that ail suçh premise^.and water-rights are situated upon 
the public lands of the United States. Under sqch, circumstançes, can 
the defepdant, as the prior appropriator, now so change the place of use 
pf such watçr as to deprive the plaintiff thereof? is the question for dé- 
termination. 

With the first development of the Pacific coast by, the American 
pioneeTi watej" became an indispensable factor in mining, agricultural, 
and 0|ther.material interests, and with itg early use began the formula- 
tion of rules for its régulation. Tliose rules were by the courts and 
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legislatafes first folio wéd, tben adôpted as laws, and subsequently were 
ratified by congress by act of '1866. Among the first of such rules, 
wbicb bas ripened into law, waa that favoring the prior actual appro- 
priation made for sorae uséful purpose. Tbe use, bowever, was to be 
a reasonable one, atid, as far as possible, be consistent with a use by 
others Prior possession did not imply authority to take what was not 
needed, or, by prodigality, waste what others might profitably utilize. 
That such équitable rule might be enforced, it became necessary that some 
notice, or acts équivalent to notice, should be made of the claim. To 
this in time were added the positive requirements of a written notice, 
with full détails of the amount, nature, and place of diversion and use. 
Thèse gênerai principles were, prior to the inception of the rights in- 
volved in this action, incorporated into the laws of this state, which, 
in pursuance of thoseof congress, must govem ail water-rights located 
upon the public lands and streams of the gênerai government. By sec- 
tion 3160, Rev. St. Idaho, it iô provided that the appropriator of water 
nïust post "a notice in writing * * * stating Iherein" the amount 
claimed, "the purpose for which he claims it, and the place of intended 
use." This requiremetitis designed less for his protection thàn as a notifi- 
cation to Others of what la lefl unclaimed which they may appropriatë. 
It would follow that when an ; appropriation is made with full knowl- 
edge of prior rights, and in entire subordination thereto, it is as mticb 
entitléd to protection against the aggressions of a prior claimant as the 
latter Would be against subséquent intrusions. Also it is provided, by 
section 3156 of said statute, that "the appropriation must be for some 
useful or bénéficiai purpose, and when tiie appropriator ceases to use it 
for such purpose the right ceajsfô." Thèse sections together would seem 
to lead to the conclusion that, when an appropriator ceased to use the 
water at the place and for the purpose by him designated, he would be 
precluded from using it elsewhere or otherwise, and his rights concern- 
ing it would terminaté. I think, however, a more libéral construction 
is justifièd, and, to reûdër thèse rights of any permanent or material 
value, is demanded. The use for which the water is appropriated and 
to which it is applied is an important factor in the construction of the 
statute. The controlling question, in any case, is whether subséquent 
locators hâve had such notice of prior rights, and their extent and efi'ect, 
as would guard them against making invalid locations. 

In illustration, supposé some certain amouht of water is appropriated 
to be used as a power by its conversion into steam; or, by combiriation 
with other éléments, is to be converted into articles of merchandise; or to 
be used upon some certain tract of land, for the purpose of irrigation. 
Should the appropriator be precluded from thereafter changing either or 
both, — its use, or the place thereof ? The reply must be in the négative, 
for in ail such cases the purpose of the appropriation is such that no 
subséquent appropriator caù thereby be misled to his injury. Distinct 
notice is given in such cases, not only that so much water is drawh from 
the public âupply, butthM its appropriation is such that it cannotbe ûsed 
a second time. It is a notice that so much water is practically destroyed, 
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— is elimînated from existence as water. A subséquent loeator has act- 
ual notice that this amount of water is withdrawn from ail public 
claim, is absorbed, and bas become a vested right. He cannot base 
any claim upon it, or upon any exjjpctation that, some time in the future, 
it will become the subject of appropriation, Sbould such prior right 
be subsequently forfeited, he gains nothing thereby, as his rights are 
measured alone by what he could, and actually did, claim at the time 
of his appropriation. Neither does he lose anything, nor is he in any 
way damaged, should the first appropriator change his use, or the 
place thereof, for, in either event, he still has left ail he ever claimed, 
or was entitled to claim. The appropriation of water for placer mining 
purposes, at some specified place, involves a somewhat similar princi- 
ple. It is such an actual appropriation of a definite amount, and for 
such purpose, as, in the nature of things, must operate as a notice to ail 
that its place of use must, from time to time, as the ground is worked, 
be ehainged. Should one use the water after it passes from the works 
of the prior claimant, he must do so at his own risk, and he cannot 
complain that changes are made which he had full notice would likely 
occur; In this action, however, the facts are quite différent. In 1886 
the défendant located the water, specifying that it was to be used at its 
mill for the purpose of power in operating machinery and in concen- 
trating ores, and in pursuance of such notice conducted it to such mill, 
and, after there so using, returned it to the original channel of the stream 
from which it had been taken, and practically undiminished in quan- 
tity or deteriorated or changed in quality, The use made of it was 
purely usufructuary, and in no sensé partaking of the nature of owner- 
ship in the water. The défendant, by its déclarations and acts, in ef- 
fect said to the world that the only use it had for the water was at 
the place and in the manner specified, and that, when so used, it had 
no further claim upon and abandoned it. Under such circumstances, 
there was neither direct nor Implied notice that it would be used else- 
where or for other purposes by défendant. On the contrary, the public 
was justified in beîieving that défendant had made the only use thereof 
intended; that thesame would continue; and that in the future it would 
be letumed to the creek as it had been. Would it not follow, from 
such facts, that plaintiff, in claiming the water after its return to the 
creek, was fuUy justified ? If justified in suchxjlaim, then protection 
thereof must follow. If the defendant's position is sustained by the 
law,it; would follow that the prior appropriator would, in ail cases, so 
absolutely control the water, to the extent of such appropriation, that 
no other person could thereafter attempt any permanent use of it, ex- 
cept at great risk ofloss, even when such use would not damage the 
first appropriator. Suppose, in this case, the stream below defendant's 
mill were lined with ore-mills, ail operated by the same water, as it 
passed from the wheels of one mill to the next below, and aU by ap- 
propriations subséquent to défendant. Upon defendant's theory, ail 
such mills may be dosed, and utterly destroyed, whenever the latter 
concludes to modify its plans, and divert the water elsewhere. Such a 
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rule, I am finnly convinced, is counter to the policy of the law. In- 
Btead of developing the country, it would block its progress. Instead 
of utiliziiïg, as generally as possible, nature's éléments for the public 
good, it would subject them to the arbitrary will of any individual who 
might first assume a claim to them. It would be an extension of the 
maxim, " first in time, first in right," far beyond the limits of equity or 
justice. In this case the facts are not limited simply to the appropria- 
tion of the water, its use and retum to the stream. by défendant, but 
such status continued for over three years before plaintiff located, and 
thereafter continued for over two years to use it, without objection by 
défendant, and before the latter attempted, through the means stated, to 
interfère therewith. 

Even if defendant's original claim of the water, its use and retum to 
the strea.m, without any notice or réservation, direct or implied, of any 
other lïèëj did not constitute a release of further claims, it certainly 
should be hèld that the coiîtinuation of stch status for over five years 
njust operate as an abandonment of any further or difl'erent claim than 
that exerçised. In view of ail the facts, the doctriiie urged by the de- 
fendant cannot be acceded to, unless it is sustained by most potent ju- 
diçial anthority. From those cited, and from others, it appears, in 
Maerifi v. Bkkndl, 7 Cal. 261 , that the court distinctly held that a prior 
appropriator could change the place of use as against a subséquent ap- 
propriator, but how this question was involved is not apparent; for the 
important question, as stated by the court, — and the only one shown by 
the facts,— was whether the plaintiflP, who had eut a ditch for drainage, 
could, after défendants had eut another to appropriate the water, use 
the water as against défendants. It was held he could not, because, 
prior tp défendants' appropriation, he had neither used nor avowed any 
intentions to lise it. In Davis v. Oaie, 82 Cal. 26, and Correa v. FHetas, 
42 Cal. 342, the prior appropriation was for the purpose of working 
placer mining ground, and it was held that the place of use could be 
changea as against subséquent appropriators. In Woolman v. Oarringer, 
1 Mont. 635, the défendants having located water to be conducted 27 
miles for mining purposes, the plaintiffs, within three months thereafter, 
located the same, upon the theory that défendants had not made an act- 
ual use thereof, or conducted it from the stream, or given due notice of 
their intention to do so, prior to plaintiflTs' appropriation. The cases 
above cited were quoted and approved, and the court further added 
that — 

"The notice posted on the stream, of the appropriation of so mucb water 
for gênerai mining purposes, and the immédiate entering npon the * * « 
construction of the dam and ditch, * * * were suflacient to put the plain- 
tiffs on their guard, * * * and to apprise them of * * ♦ défend- 
ants' supèripr rigbts. The plaintiffs could acquire no other than a mère 
privilège or right to the use of the waste water, or, at înost, but a second ary 
and subordinate right to that of the flrst appropriators, and only such as was 
liable to be determined by their action at any time, unless the water had been 
tumed back into the original cbannel after it had been used, and answered 
v.49F.no.6— 28 
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fcbèpurposes of theflrst apprbpriators, without any intention 6f recapture, 
anàthereby b6CAta»pubUoijuris," ,; ., , 

In Eddy v. Simpson, 3 Cal. 249, the défendants, after using water for 
mining purposes, let it escape into plaintiffs' creek, and subsequently 
atterttpted to reclaim it, wMch itwas held could not be done Biïter plain- 
tiffs began using it. In Ort/mari v. Dixon, 18 Cal. 36, the défendants 
first appropriated the water as a mill-power. Plaintiffs subsequently, 
by a ditoh aboyé the mill, used the Water for mining purposes when the 
mill was tlot ruhning. Still later défendants took out a diteh above 
plaintiffs, and conduoted the wàter away for mining purposes. The 
court held défendants could not thus change its use; that^— 

"The measure of the right, as to extent, follows the nature of the appro- 
priation, oir the use for which it id taken. If A. erects a mill on a running 
stream, this shows an appropriation of the water for the mlUî but it he suf- 
fers a portion of the water, or the bqdy of. it, after running jbhe mil!, togo 
dpwn ita acciistoined course, we do not. see why persons bi'low may not as 
well appropriate this resiiluùm ^s hé could appropriate thé firât use. It may 
be true, as • * * arguéd, that he may cliange the use, and eVen the place 
of using; bat the concession doès not heip thé urgumenti for the question is 
not how he may use bis own, but what is bis own." ; 

In Water Co; v. PmoéU, 34 Cal, 109, the plaintiff having first con* 
structed a dam to utilize the water it claîméd, the défendants then took 
up sonle mining'ground on the creek abqvé %ueh dam. Thè bed of the 
creek beCame so dlled with ck6m frôm thé mining opérations of third 
parties that it was nécéssary for plaititiff tb raise its dam to make any 
use of thé water it had first appropriated, and this resulted in backing 
the water over défendants' mining grouhd. In holding that plaintiff 
could not so raise its dam, the court said: 

"Its right to appropriate and usé said Water In the manner adoptéd, and to 
the extent of the appropriation, woald not prevent other parties from ac- 
qniring rights in the surplus water, or in the bed and banka of the stfeaiu, 
or in the adjacentjands, to any extent which should not interfère witb the 
rights before acquired. * * * Wlien tlie right has once vested in the de- 
fendants, tiie plaintiff is no more justified, by extending its own claim, or 
changiiig thé méasùre of appropriation, or Interïering with'the full enjoy- 
ment of the rig^ht vested in thé iiefeadanfs, than défendants Wbuld be in eu- 
croaching Upbd the ppior rights of plaintiff." 

In' Pî-pcior V. Jennmgrâ, 6 Nev. 87, it is held^-^ 

"That the rights of eadh tappropriator] are to be deternilned by the condi- 
tions ofthings at the time he makeS bis appropriation, èbfar is this ruié 
carried that tbose who were prior to him can in no way change in extent 
their use to his préjudice,. but are liiqited to the right enjoyed by tbem when 
he secured hila." 

' It may be urged, as to some of the abovenoted Cases, that they only 
détermine, .that subséquent rights darïnot be molested, ànd do not estab- 
lish any rule by whiçh it can be held, in this case, that plaintiff 's ap- 
propriatipn.was lawful.; Certainly it must )t»e concède^ that, if it wais 
unlâwful, it«annot be protected, and défendant may do with the water 
what it wilij feutj without restating the factsj if under them the plaintiff 
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was not justified in making the claim ît did, it would be difficult to 
imagine a case in whicb the water of a stream, once used as it was by 
défendant in this case, could ever be safely appropriated by a second 
party for any use whatever. 

When defendant's water locations were made, section 3 of the act ap- 
proved February 10, 1881, (11 Sess. Lawsldaho, 267,) was in force, as 
follows: 

"The appropriator, or his or ïheir successors in interest, may change the 
place of diversion, if the rijjhts acquired by others are not thereby interfered 
with, aud no injury to others therefrom resuit, and may also extend any 
ditch, canal, flume, pipe, or other conduit to points or places beyond such as 
may hâve been designated or flrst used, saving tlie rights which may hâve 
accrued prior to such extension." 

The plaintiff daims that, as defendant's rights were acquired under 
this section, its rights now are so controlled, as against plaintiflf, by the 
last clause, that no change of the place of use can be made. But long 
before plaintiff made its location this section was revised into section 
3157, Rev. St. Idaho, as follows: 

"The person entitled to the use may change the place of diversion, if oth- 
ers are not injured by such change, and may extend the dilcb, fliume, pipe, or 
aqueduct, by wliich the diversion is made, to places beyutid that where the 
flrst use was. made." 

Whatever rights this revised section confers would accrue to défend- 
ant, and the défendant now relies upon this section in support of its 
right to make the change complained of. This position is fortified by 
the fact that the clause in the old statute prohibiting such change is 
omitted in the new. While it is évident that the législature was simply 
aiming to exactly follow and adopt section 1412, Civil Code Cal., I 
think that it designed, by the statu tory change, to permit the prior ap- 
propriator to change the place of use, as against a subséquent appropri- 
ator; but that it intended this to be done in ail cases, regardless of the 
facts, is quite a différent proposition. I stiU think it was designed that 
this extended liberty should include those cases, as above stated, in 
which the use of the water amounted to its absorption, or it was such 
as to imply notice to ail that such change could be reasonably expected, 
and to exclude cases like the présent, where it is appropriated and used 
for a spécifie purpose, and then abandoned. That the waters of the 
country may be monopolized by the few first corners, when they may be 
made to serve the many, would be an imputation of such iniprovident 
and inéquitable législation as should not be indulged, save upon over- 
whelming conviction. It niust be concluded that plaintifl' is entitled to 
protection for its wàter-righl cJaim, its right thereto quieted, and défend- 
ant perpetually enjoined Irom interfering therewith, and it is now so or- 
dered. 
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Marvin t>. Maysville St. Railroad & TeansfEb Co. 

(Circuit Court, D. Kentucku. January 18, 1893.) 

1. DeATH BT WBONGFtTL AOT— RlGHT OT ACTION— PARTIES, 

The right of action for damages given by G«n. St. Ky. o. 57, p. 650, to the Per- 
sonal représentative of "any person" whose life is lost by the négligence of a rail- 
road Company, etc., to be pursued "in the same manner that the person himself 
mlght hâve done for any injury where death did not ensue, " is not conûned to de- 
ceiàents who were citizens or résidents of Eentucky, nor tO personal représenta- 
tives appointed in and by the state of Kentucky. 

2. SaMB— ASSETS— Adminibtbation. 

Snph ïight of recovery is not an asset upon which administration, in the oa^ of 
a non-resident, can be obtained in Kentucky. 

At Law. Oa demurrer to com plaint. Overruled. 

Wittiam, M. Tugman, G. Bambach, and L. W. ^ofeerfeon, for plaintiflf. 

A, Mi J. Cochran and Wm. H. Wadswm-Oi, for défendant. 

Baek, District Judge. This is a suit by the plaintiflf, as adminis- 
tratdr of Marion Wilsqn, deceased, who was at the time of his death a 
citizen of thè State of Ohio, and who is alleged to hâve been killed in 
Mâysvillè, of this state, in Noveinber, 1890, by the négligence and care- 
lessness of an employé of the défendant. The plaintiff has" been ap- 
pointed by the proper court in the state of Ohib as the admînistratoi of 
décèdent, and is himself à citizen of Ohio, and the défendant is a Ken- 
tucky corporation, and, as such, a citizen of this state. The plaintiff 
claims his right of action, both under the Kentucky â,nd Ohio statutes, 
and the défendant has filed a gênerai and spécial demurrer. The 
groundsof the spécial demurrer are that this court haS no jurisdiction 
of the défendant, or the subject of the action, and that plaintiff has not 
légal capacity to sue. The action is for the death of the décèdent under 
the first section of chapter 57, Geu. St., and not under chapter 10 of 
said statutes. That section enacts: ' 

"If the life of any person not iu the employmenfc of a railroad corn pany 
shall be lost In this cominonwealth by reason of the négligence or carelessness 
of the proprietor or proprîetors of any railroads, orby the unfltness or négli- 
gence or carelessness of their servants or agents, the personal représentative 
of the person whose life is so lost may institute suit and recover damages in 
the saïue manner that the person himself might hâve done for any injury 
where death did not ensue." Gen, St. c. 57, p. 550. 

If the life of any person is lost in this state by reason of the négli- 
gence, carelessness, or unfitness of the agents or servants of a proprietor 
of a railroad, or by his own négligence or carelessness, a right is given 
his Personal représentative to recover damages. Èvidently there is noth- 
ing in this section that confines this right to citizens or résidents of the 
state of Kentucky, but the right is given to any person without regard 
to résidence or citizenship. The remedy is given to the personal repré- 
sentative of the person thus killed, and he may pursue the remedy thus 
given "in the same manner that the person himself might hâve done for 
any injury where death did not ensue." As a mère matter of construo- 
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tion, the remedy seems to be as broad as the right whioh is given by the 
Btatute; but does "personal représentative" mean any one who may be 
appointed by this stàte, or any other state, oris it only a personal repré- 
sentative appointed in and by the state of Kentucky? Tliis is the ques- 
tion raised by the demurrer, and one not free from difficulty. It may 
be assumed as settled that, had the décèdent not died from his injuries, 
his action would hâve been a transitory one, which he could hâve en- 
forced in this or any state where he could hâve obtained actual service. 
Mostyn v. Fahrigas, 1 Cowp. 161; McKenna v. Fisk, 1 How. 241; Watts 
V. Thomas, 2 Bibb, 458. We think it is the law of this state that ac- 
tions like this one are transitory, unless made local by the act of the 
state which gives the right and reihedy. Dennick v. ÉaUroad, 103 U. 
S. 11; Bruce v.Railroad Oo., 8^ Ky. 174:. i 

It is argued that as non-residents of this state who are killed by négli- 
gence and carelessness, as indicated in this section, usually hâve no 
Personal estate in the state, a construction of the act, so asto confine the 
remedy to personal . représentatives appointed by and in the state of 
Kentucky, would deprive tiiose non-residents of ail remedy. iiThis, it 
is claiméd, would be in contravention cf. section 2, art. 4, of the con- 
stitution, which provides "that citizensof each state shall be entitled to 
ail the privilèges and iinmunities of citizens of the several states;";, Jus- 
tice Washington in Oorfidd v. Ooryeli, 4 Wash. C. C. 381, in consider-i 
ing this section, says: " We feel no hésitation in confining thèse expres- 
sions to those privilèges and immunities which are, in thelr nature, 
fundamental;" and then enumerates some privilèges which areclearly 
fundamental, and among thèse he puts the right " to instituts and main- 
tain actions of any kind in the courts of the state" which a citizen of 
the stàte could. It becomes, therefore, important to inquire whether 
the right given under this section (chapter 57, § 1) is sufiicient to give 
Kentucky county courts jurisdiction to appoint a personal représentative 
for a non-resident of the state who was killed in this state by the négli- 
gence or carelessness described in said section. 

In Thvmb v. Gresluim, 2 Metc. (Ky.) 308, the court of appeala of this 
state déclare: 

"Where there are no assets in this state belonging to a décèdent who re- 
sided in another state, to be administrated hère, the county courts hâve no 
jurisdiction to grant administration; and any such grant is void, and conféra 
no power or authority on the person appointed as administrator." 

The broadest définition of "assets" that I hâve seen is that given by 
Justice Story, who says: 

"In an aocurate and légal sensé, ail the personal property of the deceased, 
which is of a salable nature, and may be converted into ready money, is 
deemed • assets.' But the word is not conflned to sucti property; for ail other 
property of the deceased which is chargeable with his debts or legacies, and 
is applicable to the purpoae, is, in a large senâe, assets." Story, Eq. Jur. 531. 

The right given under this section (chapter 57, § 1) never belongedto 
the décèdent. It was never his property, if property it be, until re- 
<!0very; but both the right and the remedy are given by the express 
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language ofthe section to hîs personal représentative, who ever; that 
might be» after his deatà. 

It is quite true that this recovery, if obtained, is a part of the per- 
sonal estate of the décèdent, and as sueh is subject, in this state, to the 
payment of his debts, and goes to his distribulees under the statu te of 
the state as other persoûal property, This is, however, by force of the 
statute, and not because it ever belonged to the debedent. It is com- 
pensation for his death when recovered, which becomes apartof his 
Personal estate by force of the statute, and could as well havebeengiven 
to his wil'e, if one survived him, or any kinsman or connection of the 
décèdent, if the statute had so provided. We think, therefore, that the 
right to recover for the death of a décèdent given by this section is not 
assets upon which an administration of a non-resident décèdent could be 
obtained in this state. Ând this, even though it be conceded that a 
right of action for personal injuries duiing a decedent's life, and which 
is made to survive his death by statute, (ohapter 10,) might be sufficient 
assets to obtaiû administration upon bis estate hère. This is a remédiai 
statute, and should be construed liberally for the purpose of carrying 
out the législative intent. And certainly, if the language is doubtful, 
and one construction would make the law unconstitutional and the other 
constitutional, the latter construction should be given. But, aside from 
the constitutional question, it seems to me that the législature did not 
intend, in this section, to confine either the right or the remedy therein 
given to personal représentatives appointed by the courts of this state. 
The plaintiff, by reason of bis appointment by a proper court in Ohio, 
is within the description ôf the persons entitled to sue by the Kentucky 
statute, and may maintain this action. But he must conform to Ken- 
tucky law as to the manner of recovery, and the disposition of the re- 
covery. This recovery becomes liable to decedent's debts due to citizens 
and résidents of Kentucky, because, when recovered, it becomes part of 
the Personal estate of décèdent. Aiter thèse are paid, the balance is to 
be distributed and disposed of according to the laws of the state of which 
décèdent was an inhabitant. Sections 6-8, art. 2, c. 39, Gen. St. This 
disposition of any recovery that may be had, should be secured by a 
bond simijar to the bond provided for by sections 43, 44, art. 2, c. 39, 
Gen. St. It is true that this action is not for a debt, nor is it due the 
décèdent, and therefore it is not within the terms of thèse sections; yet the 
court, under its gênerai powers, bas the authorily to requîre such a bond, 
so as to protect the creditors who may be entitled to subject this re- 
covery, if any, to the payment of their debts under the Kentucky laws. 
The conclusion reached by the court is not free from doubt, but it seems 
to be the only practical solution of the question so as to make the law 
unilbrm in its opération, and constitutional. The demurrers should be 
overruled, and it is 80 ordered. 
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CuNNiNQHAM V. New Yoek Gent. & H. R. R. Co. 

(Circutt Court, S. D. New Tarit. Februaiy 10, 1893.) 

OAJIA.6E8— Opinion Evipbnob— Futubb Efpbct or Injcbibs. 

In an action to recover damages for personal injuries, the opinions of médical ex- 
perts as to the permanence and probable future effect of tbose injuries may be re- 
ceived. 

At Law. Action by Edward H. Cunningham against the New York 
Central & Hudson River Railroad Company to recover damages for per- 
sonal injuries. There was a verdict for plaintiff, and défendant moves 
for a new trial. Motion overruied. 

Danid Nason, for plaintifif. 

Auslm G, Fox, for défendant. 

Wheeler, District Judge. The plaintiff got a verdict for injuries to 
his person while à passenger on one c>f the defendant's freight trains. 
Thé principal questions saved at the trial, and relied upon now, relate 
to the testimony of expert physicians who attended upon him, and hâve 
since examined him, as to the permanraicy and probable future effects 
of the injuries, and to his right to recover damages for what thèse effects 
are likely to be. "The opinions of médical men are constantly adtnitted 
as to the causeof disease or of death, oi* the conséquences of wounds, and 
as to the sane or insane state of a person's mind as coUected from a 
number of circumstances, and as to other subjects of professional skill." 
1 Qteènl. Ev. §• 440. The questions objected to were allowed becàuse 
thought to be within this rule, and they are still thought to be so. The 
principal objection to answers allowed to stand is that they were not posi- 
tive, but more or less conjectural. They could not, however, from the nat- 
ure of the subject, be absolutely positive, but, being as to opinion, must be 
more or less nncertain. Their weight, according to their positiveness, with 
other respects, was for the jury, and was left to the jurv. Fetter v. Beal, 1 
Ld. Raym. 339, 692, 1 Salk. 11, 12 Mod. 542, was fôrthe coming ont of 
partof liie plaintiffs skuU in conséquence of a battery, after recovery for the 
battery; and, on demurrer to a plea of the former recovery, Lord Holt, 
C. J., said: "If this matter had been given in évidence as that which in 
probability might hâve been the conséquence of the battery, the plaintiff 
would hâve recovered damages for it;" and the demurrer was sustained. 
This case is not shown nor seen to bave been overruied or questioned, 
but seems to hâve been approved, and to be correct in principle. Sedg. 
Dam. 104; Whitney v. Glarendon, 18 Vt. 252; Fvlsome v. Gmcord, 46 
Vt. 135; Sluk V. Railway Co., 73 Wis. 147, 40 N. W. Rep. 653; Tread- 
weU V. Whittier, 80 Cal. 575, 22 Pàc. Rep. 266. The ruling on this sub- 
ject seems to be within this principle. Another point suggested now, as 
to expenses of treatment and of joumey home, does not appear to bave 
been saved at the trial, perbaps because not of much importance, and it 
could hâve been helped by amendment. Motion for new trial over- 
ruied. 
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5t. Louis & S. P. Ry. Co. v. O'Loughlin. 

(CïrcMtt Coivrt Qf Appedla, ElghVt Circutt. February 16, 1892.) 

1. RAïutOAQ CJoMPASiES—KJiiiKe Stock— iNSTEtJCTiON—HAnMLEss Ebror. , 

In àti action for the killin? of a mule, struok by a locomotive on the prairie in 
broad daylight, three passèngers on the train testifled that they saw a bunch of 
mulesabeadof the train; that they ran a considérable distance aîong thetrack; 
that the train was running at a good speed, and was not slowed up until It ran into 
and scattered the mules ; and that it seemed as if the engineer were trying to rua 
theiB 'dowb. Défendant f ailed to oall the engineer a$ a witness, or to offer anyevi- 
dëncé Oh tMs issue. JSeld harmless error to charge that the engineer was bound 
to usethe "utmost " carei as it was évident that no care whatever was exercised. 

i. isDIAN TKBBITOET — LiMITATIOKS— MlSSOn»! STATOTBS. 

Thè statutes of the territory of Missouri, including the statute of limitations, 
ceased to operate in the région now composing the Indian Territory when that ré- 
gion ceased to be a part of Missouri, and there lyas no statute of limitations in force 
in the Indian Territory from that tlme until Ma/'^, 1890, when cbngï'ess eztended 
over it the statute of Arkansas. 

In Error to the United States Court in the Indian Territory. 

Action by John O'Loughlin ^ainst the St. Louis & San Francisco 
Rail way Company to recover for the killing of a mule. Verdict and 
judgment for plaintiff. Défendant brings error. Affirmed. 

E. D, Kenna and L. F. Parker, for plaintiff in error. 

S. B. Dames and W. P. Thompson, for défendant in error. 

Before Oaldwbll, Circuit Judge, and Shiras and Thayeb, District 
Judges. 

Caldwbll, Circuit Judge. This action was commenced in the United 
States court in the Indian Territory by O'Loughlin against the rail way 
Company, to recover damages for a mule aJleged to hâve been killed by 
the négligence of the company. The défense was a gênerai déniai, and 
a plea of the statute of limitations of three years. The plaintiff recov- 
ered judgment below for $241.65, and the company sued out this writ 
of error. 

The first error assigned is that there is no évidence of négligence. 
There is in the record the testimony of three witnesses, who were passen- 
gers on the passenger train which struck and injured the plaintiff's mule, 
and from, which injuries it soon thereafter died. Oneof thèse witnesses 
testifies that "the train was running at about its usual rate of speed. 
There was a bunch of mules on the prairie in front of the train, and the 
engineer seemed to be trying to run them down; for we were going over 
a rough road, and running at a good speed, as fast or faster than its 
usual speed on good road. There was a slough on one side of the track, 
and some mud holes on the other side. I saw the bunch of mules on 
the prairie, near the track, in front of the train. When the train run into 
the bunch, they scattered." The second witness testified that he "was 
looking out the window, and saw a bunch of mules, four or six in num- 
ber, on the prairie, near the railroad, in front of the train. They started 
off in a run down the track, and it looked like the engineer was trying 
to run them down. The train run into the bunch. * * * i then 
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eaw the gray mule in question. It wa8 plaintiff's., The train slowed 
up just as it run into the bunch of mules." In answer to questions on 
cross-examination he said: "I thought the engineer was trying to run 
the mules down, because they ran some distance along by the track in 
front of the train, and the train did not slow up until it ran into and 
scattered the bunch." The third witness testified that he "saw five or 
six mules in the prairie, running along in front of the train. The en- 
gineer whistled and slowed up just as it acattered the mules. I then 
saw a gray mule getting up out of a hole of water near the engine. It 
looked like the engineer had knocked the mule off the track. I don't 
think the train slowed up until it run into the bunch of mules." AU 
this occurred in broad daylight, on an open, level prairie. If the en- 
gineer did not see the mules under those conditions in time to avoid 
running into them, it was because he was not exercising that reasonable 
degree of care and watchfulness which the law requires of him. But it 
is obvions thathe did see the mules, and did not exercise any degree of 
care tb avoid injuring them. The witnesses ail agrée in saying that he 
seemed to be trying to run the mules down, and never whistled or slowed 
up until just as the engine struck and scattered them. This is not the 
case of animais suddenly and unexpectedly running across or coraing 
Tipon the track. The mules were going "in a run down the track," and 
"ran some distance along by the track in front of the train." The en- 
gineer was not called aa a witness. The défendant introduced no testi- 
mony ou this issue, and no explanation was offered as to why the en- 
gineer did not stop or slacken the speed of the engine before running the 
mules down. The verdict was right, and was the only one the jury 
could hâve rendered upon this évidence. It is quite immaterial that 
the court told the jury that it was the duty of the engineer to exerr 
cise thé "utmost" care to avoid killing stock on the track after he saw it. 
He exercised no catre at àll, but was guilty of a high degree of négligence. ' 
The jury must bave found as they did, if they had been instructed that 
it was only necessary for him to exercise the slightest degree of care. No 
degree of care whatever was exercised, but, on the contrary, it is clear 
that the engineer was guilty of culpable négligence. The défendant,' 
therefore, was not prejudiced by the error of the court in defining the 
degree of care which an engineer must exercise to avoid injury to stock 
which he sees upon the track. Thomp. Trials, §§ 2401-2403; Sanger 
V. Flm, 48 Fed. Rep. 152. 

The court sustained a demurrer to defwidant's plea to the statute of 
limitations of three years, and this ruling is assigned for error. The 
cause of action acerued in the Indian Territory in March, 1882. The 
learned counsel for the plaintiflf in error says the plea of the statute of 
limitations is rested on the statute of limitations of the territory of Mis- 
souri, which, it is claimed, was in force in the Indian Territory when 
that country was a part of the territory of Missouri. The contention is 
that that statute remained in force in the Indian country, notwithstand- 
ing the séparation of the territories, and the cession by the government 
to the Indians of the land in, and the goyemment over, the Indian Ter- 
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ritory. But the contention isnot tenable. More than 60 years ago the 
country now known as the "Indian Territory " was granted by the United 
States, by treaty, to the Gherokee and other nations of Indians now in 
that territory. The preamble to the treaty made with the Gherokee Na- 
tion on the 6th of May, 1828, déclares that, it "being the anxious de- 
sire of the government of the United States to secure to the Gherokee 
Nation of Indians * * * a permanent home, and which shall un- 
der the most solemn guaranty of the United States be and remain theirs 
forever,-^a. home that shall never in ail future time be embarrassed by 
having extended around it the lines, or placed over it the jurisdiction, 
of a territory or state, nor be pressed upon by the extension in any way 
of any of the limita of any existing territory or state," etc. The terma 
of the treaty gave efiect to thèse expressed desires of the government. 
The treaty with the Choctaw Nation of September 27, 1830, is of simi- 
lar import. Thèse treatiea convey the lands described in them to the 
Indian nations named, in fee-simple, and undertheir provisions the only 
local laws and governments that were toobtain or hâve any force in that 
country, aside from the laws of the United States, were the laws and 
governments of the Indian nations inhabiting it. The government 
bouud itself in the most solemn manner to exclude white people from 
the territory, and never permit the laws of any state or territory to be 
extended over it. 

It would serve no ùseful purpose in this case to go into the history of 
the government's relations to thèse Indians prior to the making of thèse 
treaties, and to explain why it was that thé Indians démanded, and the 
government conceded to them, so much. The opération of the Indian 
laws, and the jurisdiction of Indian courts, were restricted to the In- 
dians. The Indian laws had no opération on citizens of the United 
States or of the states, natural or artificial, and the Indian courts could 
exercise no jurisdiction over them. On the Ist day of March, 1889, 
congress, with the assent of the Indians, passed an act (chapter 333, p. 
783, 25 U. S. St. at Large) creating a court for the Indian Territory, and 
conferred on it "jurisdiction in aJl civil cases between citizens of the 
United States who are résidents of the Indian Territory, or between citi- 
zens of the United States, or of any state or territory therein, and any 
citizen of or person or persons residing or found in the Indian Territory." 
By the terms of the aot of May 2, 1890, (section 31, c. 182, p. 94, 26 
St. U. S.,) the statnte of limitations of the state of Arkansas was put in 
force in the territory. Prior to the passage of the act of 1889, there was 
no court in the territory in which this plaintiff could hâve sued the de- 
fendant. There was no court in which any civil right could be asserted 
or enforced; nor was there any statute upon any subject in opération in 
the territory, outside of theacts of congress regulating intercourse with 
the Indians, and punishing offenses against the United States. The 
laws of the territory of Missouri had no force or effect in the Indian 
country after that country ceased to be a part of such territory. A stat- 
ute of limitations in a country without courts would be an anomaly. 
Wfaen the courts of a country are closed by war, the statute of limita- 
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fions does not run, (Hanger v. AbhoU, 6 Wall. 532,) and a fortiori it 
does not run in a country which never had either a statute or courts. It 
is not claimed tbat the plaintiff's demand is barred or presumed to be 
satisfied by lapse of lime at common law. The condition of affaira in 
that country before congress passed the act creating a court was bad 
enougb. Those baving just claims and demanda against persons in the 
territory were remedilesa. They could bave no redresa in the courts, be* 
cause there were none. It was never supposed that, while they were 
tbus denied any tribunal in which they could assert their demands, the 
statute of limitations of the territory of Missouri was running agamst 
tbem. There was no statute of limitations in force in the territory until 
congress, on the 2d day of May, 1890, put in force therein the statute 
of limitations of the state of Arkansas, and that statute had no rétro- 
spective opération, and for that reason, doubtless, it was not pleaded. 
There is no error in the judgment of the court below, and it is therefore 
affîrmed. 



GotTLCiNO et <d. V. Hammond d aZ. 
(JDImv/a Court, 8. V. Oeorgia, B. D. Januaiy SI, 1893.) 

OOKTBAOTS— CONSTBUCTIOK — UoDIUGATION. 

Flaintiflg havinff the option to require dellvery any time ânrini; Jnne-Beptem- 
ber of a cargo of phosphate rock sold by défendants, on August 81 st wired défend- 
ants to "please eztend tlme for delivery of rock until Not. Ist, " and défendants re- 
plied: "Can't you make it Dec. deliveryl Thls preferred to Nov. " PlalntlfFs ao- 
Knowledged the reply, saying it had been communicated to the Dublin office, and 
their reply would be given défendants as soon as received. Défendants ai tha 
same time wrote plaintifls, quoting their teiegram, and stating: "Of course it is 
nnderstood that we will make the delivery in Noy.,yetwe trust, as stated, youwiU 
hâve it in Dec. " Held, that défendants were entitled to conclude that plaintlffs 
asked for a delivery on November Ist, and not an extension of the option; and their 
•oceptance of the change in the tennsof the contract, with the letter showlng their 
ttnderstanding of plaintlffs' reqnest, to which plaintifls did not reply, made a com- 
pleted contract under Code Oa. § 2756, providing that, where the intentions of the 
parties difter, the meaning placed on the contract by one, and known to be thus 
uisunderstood by the other at the time, sball be held to be the true meaning. 

At Law. Action by W. & H. M. Goulding against Hammond HuU 
& Company for breacb of contract. Motion to direct verdict for défend- 
ants. Granted. 

CharUon & MackaU, for plaintiffa. 

Denmark, Âdama de Adama and Erwin, Du Bîgrum & Chiéhdm, for de- 
fendants. 

Speeb, District Judge. The plaintiffs bave brought their action to 
recover damages for a breach of the following contract: 

«Savannah, Ga., 28 May, 1889. 

"Sold to Messrs. W. & H. M. Goulding (T. V. Kessler, Agent) of Dublin, 
Ireland, for acuount of Messrs. Hammond, HuU & Co.| a steamer cargo of 
kila-diied river phosphate rock, as follows: 
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"QuttnUty: About twentj' to twenty-âve hundred tons, of 2,240 Ibs. each, 
more or less. 

"^Prloe; Six dollars per ton of 2,240 Ibs., delivered along-side buyers' 
steamer at sellers' wharf, Battery creek, neàr Port Royal, S. C. 

"Ânaîysis: Guaranteed fif'ty-âve (55) par cent, of bbne phosphate of lime 
by anàlysis of Prof. 0. U. Shepard, of Charleston, S. 0. 

^''BeU'oery : Any time during June, July, Auguste and or September, 1889, 
at buyers' option. 

: "Terms of Payment : Cash against documents on présentation at Balti- 
more, Md., or Londou, England, buyers' option. 

" Conditions : S worn weigher's weights and sàmpling at point of shipment. 
Pue notice of charter to be given sellera soon as charter is made. Sellers to 
bave privilège of stevedoring cargo at usual rate for such work. 

"Brokerége: Payable by sellers on completion of contract at usual rate 
per tQn< [Signed] J. M. Lang & Co., Brokers. 

"A«cepted. [Signed] Hammond, Hull & C6. 

. "Per H. P. RiCHMOND, Atty." 

To which the following was added on May Slst, at the instance of 
Hammond, HuU & Ce: 
"Steamer always afloat." 

The phosphate provided for, to which the contract refers, was not de- 
livered in accordance with the dause of the contract upon which the 
controversy has been occasioned, to-wit: 

"Délivery: Any tiine diiring June, July, August, and or September, 1889, 
at buyers' option. " 

Thé plaiintiffs and défendants are, respectively, firms of high business 
réputation, and it appears from ail the évidence that the action has re- 
suited frc*^ an honest difierence with the référence to the obligations of 
the parties. The material évidence is ail in the télégraphie and written 
correspoïidénce, and the motion necessarily submits to the court for its 
instruction the contract thus evidenced, . 

There is no ambiguity whatever as to the meaning of the original con- 
tract; the plaintiËfs hâve the option of dirécting the delivery of the bone 
phosphate at any time during the months specified. It is in évidence 
that the plaintiffs had great difficulty in chartering a steamer. The 21st 
of August hàd arrived. On that day they sent, and the défendants re- 
oeived, the following telegrana: 

"Baltimqrb. Hammond, HUll & Co. : Please extend time for delivery of 
rock uritil îTovember first. Telegraph reply. 

"[Sgd.] W; & H. M. GOULDINQ." 

The défendants replied immediately: 

"W.&H. M, Qoulding, Baltimore, Md. : Can't you make it December 
delivery? This preferred to November. 

"[Sgd.] Hammond, Huli, & Co." 

The plaintiffs' agent received the reply, and acknowledged it with 
thanks, stating "it had been cabled to our Dublin office," "and as soon as 
I reçoive their reply, will ad vise you." On the same date Hammond, 
HuU & Co. wrote the plaintiffs, quoting their telegram, asking that it be 
made December delivery, and stating further: 
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"We prêter December to November, and trust it may be your pleasure to 
make it December, thereby making the transaction agreeable to ail interested. 
Of course, it is understood that we will make the delivety in Kovember, yet 
we trust, as stated, you will tiave it in December." 

This concluded the correspondence of the 21st of August, the day 
when the change in the contract was first suggested by the plaintiffs. 
From this it appears that whatever may hâve been the purpose of the 
plaintifls in the use of the language "extend the time for delivery un- 
til November the first," Hammond, HuU & Co. construed it to be 
a request to extend the actual delivery until November Ist, and at 
once assènted, as appeared by their letter of that date we bave just 
read. The letter was written on the 21st, and the acceptance toot 
effect immediately when it was sent. Code Ga. § 2728. If the propo- 
sition ismade by letter, the acceptance by written reply takes effect from 
the'tiiiïë it is sent, and not from the time it is received; hence the pro- 
poser cannot withdraw in the mean time. If the letter contains alterna- 
tive propositions, the party receiving may elect. See Add. Cont. par. 
22; Langd. Cas. Cont. par. 4 et seq.; Deskon v. Fosdici, 1 Woods, 286. 
Contract is held to be complète on delivery of letter in post-office. 
Bryant v. Booze, 55 Ga. 448. But the telegram of the défendants of 
the 2lst also conveyed to the plaintiffs that it was understood that a 
November delivery was asked for "Can't you make it December deliv- 
ery?" they telegraphed. "This is preferred to November." The import 
of this manifestly is that a December delivery is preferred to a Novem- 
ber delivery. It also appears from a certificate from the Beaufort Phos- 
phate Company that on thé 21st of August the défendants requested the 
company to extend the time of delivery of 2,000 or 2,500 tons of phos- 
phate rock froin September to November delivery, possibly to December 
delivery. This certificate was inclosed to the plaintiffs, and is évidence, 
along with the other correspondence. It is therefore elear that the de- 
fendants understood that the delivery asked for by the plaintiffs was on 
November Ist, and necessarily, from the nature of the cargo, for such 
other time as was necessary to load. The plaintiffs insist, however, 
that this was not a proper construction of their request. They merely 
asked, they insist, for an extension of the buyers' option until November 
Ist; and it may be, and indeed it is fair to conclude, that this is ail the 
plaintiffs' agent intended. But the construction which the défendants 
placed upon the contract could not hâve been misunderstood by the 
plaintife. That the défendants did not regard the plaintiffs' telegram 
of the 21st as a demand for an extension of the option is now clear, and 
it seems equally clear that the plaintiffs perceived that the défendants, 
while agreeing to a November, preferred a December, delivery, and did 
not propose to extend the option of November, with a préférence for an 
additional extension of the same to December. If it were otherwise, 
why Bhould the plaintiffs delay acceptance, and cable the Dublin house 
for its assent? Why was this necessary for a mère extension of the buy- 
ers' opUon?, It gave them greater latitude, with no possibility of injury. 
The letter containing this statement by the plaintiffs was written on 2lBt 
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August. Then the' iÊfi^ùnderstanding 6f the deferidants ivaii known to 
the plaintiffs, and it wàs the dùty of the plaînt^ffs at oiïcé' lo telegrapiî^ 
tïie défendants and càll their attention to their misconstraction of the 
plaintiffs' request. The law upon this subject la well expressed by sec- 
tion 2756 of the Codé 6f Georgia: 

"The intention of tiie parties œaydifler among themselves. In such case 
the méaning placed on the oontract by tine party, and known to be thus un- 
derstood by tbe other party at the time, shall be held as the true meaning." 

This we understand to be the gênerai law of contracts. See, aiso, 
Ganison V. U. S., 7 Wall. 688-692, This view of the question is, in 
our opinion, strengthened by the foI|owing considérations: When Gould- 
ing ;& Co. sent the first telegram of the 21st of Aiigust, they proposed a 
chisinge in tbe contract, — a contract yrhich was itself without ambiguity, 
and di^tinctly understoQd. The telegram was not an inquiry, as stated 
in one of their letters, but it was au eamest solicitation for a change of 
the contract. Then they were under a peculiar obligation to correct in- 
stantly, by the most expéditions method, any misapprehénsion of their 
proposai which the défendants had given. With such conditions, a 
failuw» to comply with the original contract, superinduced by the plain- 
tiffs' original telegram by a misunderstanding of the same which it was 
the duty of the plaintiffs to correct, cannot, in our opinion, be a cause 
of action. The question is, however, by no means free from difficulty, 
and its détermination in this manner upon a motion tQ direct a verdict, 
counsel on both çides agreeing that the décision must ânally dépend 
upon the construction of the written évidence, will enable the plaintiffs 
readily and speedily to hâve their rights again considered , which I trust 
may be done. Ât présent, however, we feel obliged to direct a verdict 
foj^ the défendants. 



ITottbd States v. Dubwood. 
PUttrtet Court, D. Washington, W. D. Febrnary 10, 1893.) 

1, OCSTOHS DWtlBS— VlOl^TlOH O» IiAWg— Bbeaking Open Bonded Cass. 

One who maliciously breaks into a bonded freight-car, containing merehandlM 
in transit through the United States between two places in the Britisb provinces, 
1b not panisbable under Bev. St. U. S. S 2998. That section is applicable onijr to 
cars en route between certain named ports of entry in the United States and cer- 
tain other places in the United States. 
S. Sàub. 

As Aot Cong. Jnly SS, 1866, (Rev. St { 8005,) authorlzing transportation of mer- 
cbandise in bond through the United States to places in the adjacent British prov- 
inces, prescrlbes no penalties, no oriminal prosecutlon can be founded upon it for 
breaking open a car in transit 

At Law. Prosecntion of James Durwood for breaking open and en- 
tering a bonded freight-car on the Northern Pacifie Railroad. Jury in-» 
structed to retum a verdict of not guilty. 
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P. C. Suaivm, Asst. U. S. Atty. 
Qarvey & SmiÙi, for défendant. 

Hanfokd, District Judge. The défendant îs îndicted under section 
2998, Rev. St., for maliciously brèaking into and entering a freight-car 
on the Northern Pacific Railroad containing merchandise, delivered for 
transportation through the United States from Victoria, in British Co- 
lumbia, to Montréal. It is my opinion that the statuts referred to ia 
not applicable to the case, and that the défendant cannot be punished 
for the acts charged against him. Section 2998 of the Revised Statutes 
is section 37 of the act of July 14, 1870, entitled "An act to reduce the 
internai taxes, and for other purposes." 16 St. p. 256. Said act pro- 
vides for the transportation Ôf importèd merchandise in bond from cer- 
tain named portsr of entry in the United States to certain other places in 
the United States, but contains no provision for the transportation of 
bonded merchandise towards à destination in a foreigncountry; nor is it 
80 related to the other statutes which are in the Revised Statutes, grouped 
together under the title of "Thé Bond ând Warehouse System," as to 
subject a person tO punishment under the pénal clause for interférence 
with merchandise in transit through the United States to a foreign des- 
tination. The law authorizîng transportation through the United States 
of merchandise in bond en rowte to places in the adjacent British prov- 
inces (section 3005, Rev. St.) is found originally in the act of July 28, 
1866, (14 St. p. 328.) No penalties are therein prescribed; therelbre no 
criminal proseciition can be founded upon it. 

The jury is iustructed to render a verdict of not guilty. 



OaKES V. TONSMIERBE d ol, 
(Circuit Court, 8. D. Alabama. June Term, 188S.) 

1. TBADE-MARKS— TEANSPEB— FbATJD on PtTBLIO. 

The firm of Probasco & OakeS manufaotured and sold candies nnder the name of 
"Ezcelsloi' Candies, " but, flnding this name unsatisf actory, af terwards called their 
goods t'Oakes' Candies. " Oakes sold ont to Probasco, including in the blll of sale 
the right to use this name. He tben entered the employ of Probasco, and continued 
therein several years, superintending the making of the candies, durtng which 
time Probasco devlsed and used a trade-mark conslsting of two oak trees, wlth the 
words " Oakes* Candies " printed across them. Oakes subsequently quit Probasco's 
service, and seyeral years later the latter sold the business, together with the right 
to use tiie trade-mark. Held that, as the trade-mark was used to dénote candies 
made by the flrm and was not a guarahty tbat they were made by Oakes person- 
ally, the use thereof was not a f raud on the public, and the sale of the right thereto 
was valld. 

& BaMB— BONA ProB FUBCHASEB. 

The blll of sale by Oakes to Probasco sUpulated that tbe right to use the name 
"Oakes' Candiep " fihould oease on a sale of the business by Probasco to a étranger, 
and sbould theu revert to Oakes; but the purchaser from Probasco was not aware 
Of this coùditloU. Held that, being a bond fide purchaser, he was not bound 
thereby. 
S. Samb. 

As the hona fide purchaser had good tltle to the trade-mark, he could convey it 
to another, «ven thcugh the latter had notice of the sUpulatton. 
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4. Sams— Fersoimi. Desioxation. : " 

The purchasers, however, hadno rlghttousethename "Peter Oakas" In the^ale 
oî their candies, and were Ua1)le to account for the profits ol saob sales, eren 
thougfa the use was br mistake and inadvertence. 

In Equity. Suit by Peter Oakes against Henry Tonsmierre and John 
Craft to enjoin the use of a trade-mark. 

Harry Pillam and E. S. Russêll, for complainant. 
W. S. Lewis and Stephena Oroom, for défendants. 

Becce, District Judge. The évidence shows that Peter Oakes, com- 
plainant, and one Hiram S. Prpbasco, in December of the year 1865, 
in Sti liouis, Mo., entered into a copartnership for the manufacture and 
sale of candies, under the firm name of Probasco & Oakes. This firm 
first called their candies "Excelsior Candies," but, as Probasco testified, 
they found this name too long, hard to be remembered, and not easily 
spoken by children, and they changed the name to "Oakes' Candies," 
"Oakes' Home-Made Candies," and "Oakes Pure Home-Made Candies." 
This firm of Probasco & Oakés carried on the business of making and 
seUing candies up to May 17, 1869, when Peter Oakes, for a valuable 
considération, sold out to bis partner, Probasco. The bill of sale is in 
évidence, and, to quote the language, the transfer is of — ■ 
"Ail my right, interest, and estate, it being one-half, in and to the stock 
of candies, materiats, goods, wares, and. marchandise, flxtures, furniture, 
tools, and equipments of the flrm of Probasco & Oakes; also thegood-will pt 
the business, and name of the ârm of Probasco & Oakes, and the exclusive 
right to make and sell «Oakes' Candy,' and to use the naine theredf." 

On the same date another mémorandum of agrëement was made, 
which is also in évidence, by which Oakes agreed to work for Probasco, 
and Probasco agreed to employ him for two years, at wages therein spec- 
ified, at manufacturing home-made candies, or at any work necessary to 
be done or properly appertaining to the business of candy-making; and 
in this mémorandum it is provided that — 

"Should he, Probasco, sMl out his said busitiess of candy making and selling 
within said two years, or at any other time, then said Oakes siiall be relieved 
from ail obligations under, tins agreeinént, and the right and privilège of 
making and selling • Oakès' Candies' and of using said name shall revert to 
said Oakes." . 

Probasco continued the business after the dissolution of the firm, and 
in addition to the word "Oakes," or the words "Oakes' Candies," in 
1870 he devised a trade-mark of two oak trees, with the word "Oakes" 
across the branches, and the word "Candies" on a plank across the 
trunks of the trees; and used this trade-mark or symbol in his store, and 
upon labels placed upon packages and boxes of candies offered and sold 
in the market. He continued this business and use of the trade-mark 
after Oakes sold out to him, and after Oakes had quit his employment, 
which continued after the sale for 18 months, when Oakes left Probas- 
co's employment, by mutual consent, as he states. 

In January, 1877, oyer seven years after the salp from Oakes to Pro- 
basco, Probasco sold out to one W. J. Hammon, for a valuable consid- 
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eration, and in May afterwards transferred in writing, whîch îs in évi- 
dence, "the trade-mark, name, good-will, and réputation connected with 
the manufacture, production, and sale of certain candies, * * * 
commonly known as 'Oakes' Candies.'" W. H. Hammon carried on 
the business until the 25th of Marché 1878, when he sold out to H. 
Skinner and N. C. Skinner, who carried on business as Skinner & Co., 
and who constituted Tonsmierre & Craft, the défendants herein, their 
agents in Mobile, Ala., for the sale of Oakes' candies, made by Skinner 
& Co., of St. Louis, Mo. Tonsmierre & Craft received candies from 
Skinner & Co. of St. Louis, advertised and sold them as the genuine 
Oakes' candies, and their ad vertisement sometimes stated that the Oakes' 
candies were made by Skinner & Go. of St. Louis, and sometimes not, 
and sometimes only stated that Tonsmierre & Craft were the agents for 
the sale of the genuine Oakes' candies. 

Complainant prays for an injunction against the défendants — 

"To restrain them from selling or oSering for sale • * * any kind of 
candies or caramels as * Oakes' Candies,' or to use in any way the name or 
trade-mark of Oakes', or simulate the same in connection with the manufact- 
nring, selling, or offering for sale * « • any candies or caramels as 
•Oakes' Candies,' except such as may be manufactured by and purchased 
from Peter Oakes; and that Tonsmierre & Craft be ordered and decreed to ac<- 
count to Peter Oakes for ail the profits whicb they bave made, * * * 
and ail the profits which Peter Oakes could or would bave made, on tbe sales 
of bis genuine candies and caramels; and tbe prayer is for gênerai relief." 

The right of the défendants to use the trade-mark in question, which 
combines the word or name "Oakes" with the two oak trees, and their 
right to represent and advertise theiûselves as the agents for the Oakes' 
candies in the market hère in Mobile, dépends upon the right of Skin- 
ner & Co., of St. Louis, to use this trade-mark and the name "Oakes," 
and their right dépends upon the right ofW. J. Hammon, from whom 
they purchased it, and their right in turn dépends upon the right of 
Hiram S. ProbaSco, from whom he purchased. What right, then, had 
Probasco to use the trade-naark in question, — either to use the name 
or word "Oakes" alone, or in combination with any other mark or de- 
vice, in the sale of the candies made by him? The gênerai principle is 
that one man will not be permitted, by imitating the distinctive name or 
mark used by another person to designate articles of the latter's manufact- 
ure, to impose articles of his own manufacture on the public as the ar- 
ticles of the former. The cases so holding rest upon two considérations: 
(1) That it would be a fraud on the rights of the former person tîius to 
permit this trade-mark to be imita ted; (2) that it would be a fraud on 
the public. Skinner v. Oakes, 10 Mo. App. 45, and cases there cited. 
See, also, McLean y. Fleming, 96 U. S. 245. The courts proceed upon 
the twofold principiê that the public hâve a right to know that goods 
which bear the signature or mark of a particular manufacturer or vendor 
are in fact the goods of such manufacturer or vendor, and that the man- 
nfacturer or vendor of such goods had a right to any advantage which 
v.49F.no.6— 29 



450 FEDERAI. BEPOBTBEj VoL 49. 

might accrue to hîni from the public knowing that; fact. Same bu- 
thority and cases oited. 

The évidence shows that Peter Oakes wasaparticular candy-maker, that 
he superintended the making of the, candies of his firm during its exist- 
ence; and perhaps. it is only fair to infey from the testiinony that he con- 
tinued to do so after he sold ont to his partner, and during the 18 months 
after the sale that he remained in his employ. It does not appear, how- 
ever, that the candies made and sold by Probasco & Oakes at their place 
of business in St. Louis^ Mo., were called "Oakes' Candies" because the 
man Peter Oakes màde or superintended the making of them, but it is 
shown by the évidence that the reason why thèse candies were called 
"Oakes' Candies" was because the name was deemed by the firm a proper 
one to designate their candies. They were first called " Excelsior Can- 
dies," but this was a difEcult name for children to speak, and "Oakes" 
was deemed the better name., Probasco was not a particular candy- 
maker, yet he was the business man of the concern, and most probably 
had as raùch or more to dg with building np the réputation of the can- 
dies pianufactured by tbis,.firm as had his partner, Peter Oakes. The 
évidence on this subjeot I tMnk repels the idea that the candies of this 
firm were called "Oakes' Candies" because Peter Oakes manufactured 
them, or that the use of the name was intended to be any guaranty to 
the public that Peter Oakes àctually manufactured or superintended thé 
manufacture of them. , 

This case, then, does hbt fall within the rule that one man ia not per- 
mitted to use the trade-mark of another, for the use of the word "Oakes" 
was as ,much the devioe of Probasco as it was of Peter Oakes, and the 
more elaborate mark of the two oak trees, with the words "Oakes' Can- 
dies," was the device of Probasco alone. 

In the case of Skinner v. Oakea, swpra, it is said to be settled law that 
the right to use a trade-mark is nota mère personal privilège, but within 
certain limits it is capable of being bpught and sold as other property. 
"A trade-mark," says Justice Steonq, "like the good-will of a store or 
manufacturing establishment, is a subject of commerce, and it has been 
many times held t'3 be entitled to protection a,t the suit of vendors." 
Ihdton V. Sellera, 4 Brewst. 42, and other authoritiea. See, also, Kidd 
V. Johnson, 100 U. S. 617. 

In the same case, however, (/Sfcinwe>? v. Oakea,) the court proceeds: 
"But when the trade-mark consista of a name, how far is it capable of 
assignment? is a more difficult question." It iaanarae that weare deal- 
ing wrth hère, and I cannot do better than to give the answer which the 
court gave in that case tp the query which is propounded. The court 
Said: 

"We think the answer to this question dépends upoh the effect which the 
use of the name, ih eàoh particular instance, is shown to liave upon the 
minas bf the public. If it leads the public to believe the particular goorta are 
in fact made by the persoti whose name is thus stamped upon them, or in 
whose name they are advertised, wberèas they are in fact made by another 
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person, then snch a use of the name will not be protected by the courts, for 
to do 80 would be to protect the perpétration of a fraud upon the people." 

Tested by this rule, what is there to show that the use of the name 
or word "Oakes" by Probasco in the sale of his candies implied, or was 
calculated to imply, any guaranty to the public that the candies were 
made by Peter Oakes? While Peter Oakes was a member of the firm, 
it might be a reasonable inference on the part of the public that he 
made the candies; but after he sold out to Probasco, and after Probasco 
had devised and used in his business the more elaborate trade-mark of 
the two oak trees with the wôrds "Oakes' Candies" upon them, and this 
had been continued for years after Peter Oakes had ceased ail connection 
with the business carried on by Hiram S. Probasco, hbw could such use 
of the name "Oakes" lead the public to believe that the goods were made 
by the man Peter Oakes? On the contrary, it is but common expéri- 
ence that articles bearing a particular name are not regarded by the pub- 
lic as being the actual manufacture of the person whose name they 
bear. It may hâve been so originally, for it is only natural that the 
article should be associated with and called by the name of its first 
maker or vendor; but, generally speaking, unless in cases of inven- 
tions or articles produced by spécial skill, which are usually protected 
by letters patent, the public do not in fact think and are not justified in 
the conclusion that, becauge articles bear a particular name, the per- 
son of that name is in fact the manufacturer or vendor of the article. 
The principle contended for hère by the complainant goes to the ex- 
tent that Probasco, after the sale by Oakes to him, had no right to 
use the name of "Oakes" as a trade-mark, because by doing so he 
was perpetrating a fraud upon the public, holding out the idea that 
Oakes actually manufactured the candies which he, Probasco, made 
and sold, when such was not the fact. But this view of the subject 
cannot be maintained, and was not maintained in the case of Pro- 
basco V. Bowyon, 1 Mo. App. 241, in which case the court say: 

"By the dissolution o£ the flrm, and Oakes' sale to Probasco, the latter ac- 
quired the rights of his firm to the name. Oakes coald so sell his name as 
to deprive bimself of the right to use it for his owa manufacture, and give 
that right to anotber." 

The court in this case holds that a trade-name may be the subject of 
a sale; that the name of Oakes was the subject of a sale by Peter Oakes 
to Probasco; but the court could not so hâve held if the use of the name 
"Oakes" carried with it an assurance to the public that the man Oakes 
manufactured the candies, for that would bave been to protect Probasco 
in perpetrating a fraud upon the public. So that it is clear that Pro- 
basco's right to make and sell Oakes' candies did not at ail dépend upon 
the fact that Oakes made the candies. The case falls wilhin another 
principle, which is that a name may be used as a mère adjective of de- 
scription or quality, which the public do not understand as any war- 
ranty that the person whose name is used is the maker of the article; 
and in thèse cases the right to use the name may be sold with Ihe right 
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tomanafacture and vend the goods, without référence to the question 
as to What person or persons actually- manufacture them. 

But it is claimed that, though Probasco had the right to carry on 
the business and use the trade-name in question, yet he had no right 
to sell it, because he had agreed with Oakes in 1869 that shouid he, 
Probasco, "sell out his business within two years, or at any other 
time, * * * then the right and privilège of niaking and selling 
Oakes' candies, and of using said name, shall revert to said Oakes." 
It may well be questioned if this agreement meant anything more 
than that, upon a sale by Probasco of his business, Oakes was then 
to haye an equal right with Probasco's vendee to the use of the name 
"Oak^s" in the manufacture and sale of candies; but if that admits of 
doubt, still can it be.doubted that a subséquent purçhaser for value, 
withput notice of this private agreement between the parties, would ac- 
quire the right to use the trade mark or name hère in question? Pro- 
basco was carrying ou the business of manufacturing and selling can- 
dies, and advertising and designating them by a trade-mark, consisting 
in part, of the name "Oakes," and he was in the open possession and en- 
joyment of this trade-mark. The great mark of ownership of person al 
propertyis possession, and contracte that the title to personal property 
shall be in bne party and the possession in another cannot be set up to 
the préjudice of a bona fide purçhaser without notice. In 1877 Probasco 
sold out to W. J. Hammon for $4,000, and on May 17th executed in 
writing a transfer of the trade-mark, name, good-will, and réputation 
conpected with the manufacture, production, and sale of certain candies 
commonly known as "Oakes' Candies." Hère, then, was a sale of the 
business, and trade-mark for value to one Hammon, who had the right 
to purchase, and who is not shown to hâve had any notice of the agree- 
ment between Oakes and Probasco, which was a private one, never 
placed upon record, and which, therefore, could not affect the rights of 
Hammon. 

It is çlaimed that in August, after the sale to Hammon, notice was 
served upon both Skinner and Han^mon: of this agrgement of Oakes and 
Probasco; but, even if Skinner & Go. had notice, they would be entitied 
to défend themselves behind Hammon's want of notice. Sugd. Vend. 
531; Boone v. Chiles, 10 Pet. 177. Again, it is claimed that the case 
of Skinner v. Oakes, supra^ shows that the complainant is entitied to re- 
cover in this suit. True, in that case the complainants failed to main- 
tain thfiir bill in the court of appeals of Missouri, but an examination 
of the opinion shows the reason for such failure. The court says: 

"If we could gather frooi the record'that the plaintiffs are the successors 
in business of Probasco & Oakes, that they had beoome the assignées, not 
merely o£ the trade-marks and tokens, but also of the establishment and the 
business, se that they are really carrying on the same business, and manu- 
facturing and selling thfrsame goods, as Probasco & Oakes, we would hâve 
no difflculty in holding that they are entitied to the relief which the court be- 
low awarded them. " 
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In the case at bar the évidence shows that Skinner & Co. were the 
successors in business of Hiram S. Probasco, who succeeded the firra of 
Probasco & Oakes. Hammon testifies that he succeeded to the busi- 
ness, making no changes in the methods of manufacturing and selling 
the candies, and did it for a considérable time at the same shop and 
number in St. Louis at which Probasco had carried on the business, t 
see nothing unreasonable or impossible in this. If there was anything 
in the nature of the business of candy-making, — ^any art or incommuni- 
cable secret, — ^known only to the man Oakes, it might be said that Skin- 
ner & Co. and Hammon, and even Hiram S. Probasco, did carry on 
the same business and manufacture the same goods as did the firm of 
Probasco & Oakes. But the proof shows that the quality of the candies 
of Probasco & Oakes consisted not only in the skill of Oakes as a candy- 
maker,.but in the use of fine sugars, nnts, and flavors; and the weight 
of the testimony is that the Oakes' candies manufactured and sold by 
Skinner & Co. were quite equal, if not superior, in quality to those man- 
ufactured by Peter Oakes. 

The resuit of thèse views is that Skinner & Co. had a right, derived 
as shown in the évidence, to the use of the trade-mark in question, and 
that the respondents, Tonsmierre & Craft, as their agents in Mobile, had 
euch right, and the relief prayed against them by the complainant on 
account of their use of the word or name "Oakes" is denied. 

The use, however, of the name "Peter Oakes" stands upon différent 
principles, and it is not claimed by counsel that they had any right to 
use this name, but that it was used byreason of an inadvertence or mis- 
take, was not intenlional, and, in point of fact, it was used to a very 
limited extent. The rule, however, is that trade-marks are prûtected, 
not exclusively on the ground of fraud, but also on the ground of propr 
erty. The testimony shows that Peter Oakes is making and selling can- 
dies in his own name, and designating thém in the market by the name 
of "Peter Oakes;" so that, if insisted upôn, the case may go to a master 
for an account of gains and profits, on account of the unauthorized, 
though not intentional and fi:audulent, use by respondents of the name 
of Peter Oakes. 
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Lanb V. Paek et al. 
(Olreuit Court, W. D. PennsyVoania, February 11, 1892.) 

1. PaMnw foe Intbntions— Iotbingement— Piows. ■ 

Tbe daim Ot the patent iki 6uit was f ôr " the improvement herein desoribed !n tbe 
manufacture of plows and oultivators ; ttaat is to say, tbe making of them oî métal 
plates, having à cénter layer of soft iron or steel, wlth exterlor layers of oast-steel, 
substiàatiaUy ^as and for tbe purposës described. " Soft œnter steel plates them- 
selves were,old> The défendants, steel manufacturers, made the plates, and, upon 
orders, eut them into blan]iLS of suitable size and shape for plow moutdboards and 
cuititrator tëetb, and sent tbe rougb blanks to tbe persons ordering them, who were 
manufacturera of plows and cultivators. Beld, tbat the défendants did not in- 
fringe. 

9. Samb. 

Tbe détenants were net bound to Inquire whetlier or not the purchasers from 
them were licensed by the plaintifC to use the Invention, and, baving dune uo 
wrong themselves, they were not answerable for the unlawiUl acts of otbers. 

At Lâw. Action by John Lane against Sarah Park and others for 
infringement of a patent. Judgment for défendants. 

FINDINGS OF FACT. 

In pursuaïiçè of written stipulation, thia case was tried by the court 
without the intervention of a jury. The foUowing facts, therefore, are 
found by the court: 

(1) On September 15, 1868, letters patent of the United States No. 
82,130 were granted to the plaintiff, John Lane, for an improvement in 
the manufacture of plows and cultivators; the invention consisting, the 
spécification déclares, "in constructing the mould-boards and shares of 
métal plates, having a centet laver of iron, with a layer on both ex- 
terior surfaces of cast-steel." After stating the advantages of the inven- 
tion, and the method of manufacturing the compound plates, the spécifi- 
cation closes with the following disclaimer and claim: 

"Since perfecting my invention, I hâve leamed that coraponnd bars of iron 
and cast-steel, constructed in a similar manner, were described as having 
been invented in England for the manufacture of edge tools, and therefore I 
do not daim the bars themselves as my iavention; but, having thus fuUy de- 
scribed my invention, what 1 do claim i» the improvement herein described 
in the manufacture of plows and cultivators; that is to say, the making of 
them ot métal plates, having a central layer of soft iron or steel, with ex- 
terlor layers of cast-steel, substantially as and for the purposës described." 

The letters patent are made part of this finding. 

(2) On December 17, 1866, Lane filed in the patent-office an applica- 
tion for letters patent for an "improvement in plates used in the manu- 
facture of plows," the described method of manufacturing the same con- 
sisting in welding two layers of soft semi-steel on a central layer of 
tough, fibrous iron, heating the plate thus formed, and then casting on 
both sides of it highly carbonized molten steel, and rolling down the ingot 
to the proper thickness. The claim was this: 

"As a new article of manufacture, plates for manufacturing plows, com- 
posed of layers of métal of tlie several qualities herein specified, arrangea sub- 
stantially as and for the purposës described and set forth. " 
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The application was rgected, and after amendments was again re- 
jected, and on August 27, 1867, was withdrawn. On April 11, 1867, 
Lane filed an appiication for "an improvement in cast-steel plows," the 
invention consisting — 

"In niaking the monld-boarcls of cast-steel plows of layers of métal o£ dif- 
férent qualities, the face or wearing surface being composed of highly car- 
bonlzed cast-steel, whjle there is seeured thereto or eombined therewith, in 
any suitable manner, a layer or layers Of iron or soft wrought steel, forming 
a center lining or back. wbich serves to toughen and strengthen the mould- 
boards." 

The original olaim of this application was: 

"A plow, when the mould-board thereof is composed of cast-steel, eom- 
bined in any suitable manner with a toughening layer or layers, substantially 
as specified, and for tbe pilrposes set forth." 

This application was rejected upon références, and after repeated 
amendments was still rejected. In the course of the proceedings the 
applicant addressed a communication to the commissioner of patents, in 
which he stated: 

"Finally, I would add my claim is for a mouldTboard made of steel, witb 
iron center, I do not claim the method of making this steel, though described 
in tbe specitication. It is the resuit only— the mould-board — tliat I claim; 
and, if necessary, I would disclaim expressly everything except that." 

In another communication to the commissioner the applicant said: 

"I do not claim the ingot; that is not my invention; but I do claim the 
final product, — the mould-board; tbat is my invention." 

The anal claim was this: 

"I claim as new articles of manufacture, mould-boards for plows, when 
made in laminated plates, having a steel face and back, and a central toughen- 
ing layer, substantially as speciQed." 

This application was finally rejected March 23, 1868. On September 
26, 1867, Lane filed a third application, being the one under which the 
patent in suit, No. 82,130, was granted. Originally this application 
was for "an improvement in the manufacture of cultivator teeth," and 
the material, use, and mode of manufacture were thus described: 

"I take a plate of the proper thickness, and composed of a layer of cast-steel 
on one side and a layer of soft steel or wrought iron on tbe otber, or of two 
layers of cast-steel, with the layer of soft steel or wrought iron between them, 
and eut it into blanks of tbe proper size to make the teeth, and then from thèse 
blanks I form the teeth by swaging, or in any otber convenient way, and 
finally harden the cast-steel, if desired, in tbe usual manner." 

The first original claim was this: 

"The above-described blank for making cultivator teeth, composed of a 
layer or layers of cast-steel, eombined with a layer or layers of wrought iron, 
soft steel, or otber suitable toughening material." 

This application having been rejected, Lane, on April 9, 1868, aa- 
dressed to his attorney a letter, which was filed iu tbe pateat-offîce in 
the case, and in which he said: 
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'.'lïBin aware that to make plates of çompound quality is not new, but I 
believe lnyr will allow me the claitns in some shape that will be good for a 
tootbrof cast-steel face and back, combined with a tough layer throUghout 
thè center, hardened; the ïace and back being very hard, while the tough 
layer is soft, or softer than face and back. * * * Drop ail claim to the 
unsharpéned blank, and confine to the fluished tooth; aiso confine, if you think 
best, to harilened tooth. I think best." 

Lane's attorney then, on May 26, 1868, canceled the original spécifi- 
cation and claims, and substituted the spécification and claim of the 
patent in suit, the pétition for the allowance of this change, stating that 
the new application was "intended to be a substitute for both the pre- 
viously fiied applications; that on the plows being withdrawn for the 
purpose of having it embodied in this case." Eventually the patent in 
suit was granted Septeniber 15, 1868. Exhibits A, B, and C, being 
copies of the file-wrappers and contents in the three above-recited appli- 
cations, are made part of this finding. 

(3) The manufacture by the rdethod set forth in Lane's patent of com- 
pound or soft center steel, hàving a central layer of iron, with an outer 
layer, on each face, of cast-steel, was made known and lully described in 
English letters patent No. 2,033, prout, dated January 19, 1795, granted 
to Arnold Wilde, for the invention of *'making and manufacturing of ail 
sorts of plane irons, Scythes, sickles, drawing-knives, hay-knives, and 
ail other kinds of edge tools, from a préparation of cast-steel and iroh, 
united and incorporated together by nieans of fire." And the use in the 
manufacture of plows of iron-backed steel, or two-ply cpmpound plates, 
composed of an iron back and steel face, as shown by United States let- 
ters patent No. 34,262, dated January 28, 1862, granted to William 
Morrison, prpvi, and United States letters patent No. 47,753, dated 
May 16, J86S, granted to Francis F. Smith, prout, was old at the date 
of Lane's invention. 

(4) In the manufacture of plows and oultivators, the old and custom- 
ary mettidd was tocut thie roUed métal plates into blanks, or pièces of 
suitable size and shape, and thèse pièces were first bentinto properform, 
and were theû tempered or hardened, and finally were ground or pol- 
ished, and when finishëd were bolted in place. But, with the métal 
plates ûsëd prior to Laùie's invention, the tempering or hardening pro- 
feess was kpt to warp the pièces out of proper form. 

(5) The bbject of Lane's invention was the production of plow mould- 
boards and shares and cultivator teeth, whieh, after being bent to the 
jçequired forms, could be tempered or hardened withoùt warping or 
change of form. To prevent this warping in the tempering or harden- 
ing process is the distinctive and valuable feature of Lane's invention. 
This he accomplishes by the use of soft center or iron center steel, as it 
is called, or plates formed of an iron or soft semi-steel center layer be- 
tween two steel faces or outer layers. Lane's invention soon came into 
very gênerai use. 

(6) The plaintifTs established license fee was $5 per ton, and the de- 
fendants' bOoks show the exact number of tons of plow and cultivator 
shapes made and sold by them, as set forth in the next finding. 
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(7) The défendants at the tiraes and on the occasions mentioned in 
the déclaration, between the grant of the plaintiffs patent and the expi- 
ration thereof, were steel manufacturera at Pittsburgh, in the western 
district of Pennsylvania, and then and there, in theusual course of their 
business, manufactured and sold métal plates having a center laj'er of 
soft iron or steel with exterior layers of cast-steel, for use chiefly in the 
manufacture of plows and cultivâtors, safes, and jail-bars; arid the de- 
fendants, upon the order of the purchasers, eut thèse plates to pattern 
for plow mould-boards, plow-shares, land-sides, and cultivator shovels, 
and also into such shapes and patterns for other purposes, as ordered 
by the purchasers. The blanks or pièces so eut to shape for plows and 
cultivâtors they shipped to theif customers, manufacturérs of plows and 
cultivâtors, in a fîat, unbent, unpolished, and unhardened state. 

0. 0. LiniMeum, S. Whipple Qehr, and George W. AcUin, for plaintiËf. 

W. Bakervell & Sons, for défendants. 

AcHESON, Circuit Judge. Waiving the question whéther the plaintiffS 
application of soft ceïiter steel, a material eonfessedly old, to the manui 
facture of plowS and cultivâtors involved anything more than the exer- 
cise of good mechanical jùdgment, and assurning that his spécification 
disclosed à patentable invention, we proceèd at once to the question of 
infringement. And hère we hâve first to notice that the claim of thé 
patent is so awkwardly expressed as to give rise to controversy whether 
it is for the method of making plows and cultivâtors out of the described 
material, or for the product or manufacture niade in the defined man- 
ner. The plaintiff takes the latter view, and we adopt it as the bettet 
opinion. But what, as new articles of manufacture, does the claim 
cover? The plaintiff contends that it embraces the flat pièces of métal 
plate eut to pattern by the steel manufacturer upon the order of the pur- 
chaser, — the mère blanks out of which the mould-boards and plow-shares 
and the cultivator teeth are made by the person ordering the material. 
But assuredly thèse blanks are not in terms within the claim, which, as 
we hâve seen, is in thèse words: 

"The improvement herein described in the manufacture of plows and cul- 
tivâtors; that is to say, the making of them of métal plates, having a central 
layer of soft iron or steel, with exterior layers of cast-steel, substantially as 
and for the purposes described." 

According to the letter of the claim, the pronoun "them" plainly re- 
lates to the "plows and cultivâtors" previously mentioned. But, if we 
look beyond the claim itself, intb the spécification, we find nothing 
therein to countenance the broad construction upon which the plaintiff 
insists. The method of cutting the steel plates in prior use into pièces 
of proper size and form to make the mould-boards, plow-shares, and 
cultivator teeth is described as old, as is also the after-lreatmentof thèse 
pièces, namely, the shaping, tempering, grinding, and polishing thereof. 
It is shown that the difBculty sought to be overcome did not arise until 
after the blank pièces had been bent and- formed into mould-boàrds, 
plow-shares, and cultivator teeth; that it is in the still later process of 



458 FEDERAI. BEPOETES, vol. 49. 

tempering or hardening thèse fc^^ied parts that the difficulty existed. 
To prévient thèse çompletely form^d parts from warping during the pro- 
cessof temperipg or hardening isi the very esse,nce of the described in- 
vention. The Sfpecifiqation déclares that 'fthe invention consists in con- 
structing the mould-boards and shares of métal plates, having a central 
layer of iron," etc. And again: "Ry having the steel on both sides of 
the iron, the mould-boards and shares, after being bent to the required 
form»; çan be tempered without warping or changing their form." By 
noallowable readingof the speci^çation can the invention be held to 
exigt in the bare métal blanks put from the admittedly old soft center 
steel plates. Againi we bave seenjthat in bis second application, which 
becaœe imerged, in his third one, the plaintiff addressed the conimis- 
sioner of patents thus: "My claiin is for a inould-board made of steel, 
withiSron center. I. ido uot cla|pa, the method of making the steel. 
* * * It is the resuit only — the mould-board — Icldim; and, if neces- 
sary, I would disclaim expressly everything except that." Then he in- 
tentionally and very dftliberately (janceled and abandoned his claim for 
the blank^ for making cultiva tor teeth. The restricted claim, as finally 
formulftted by the plaintiff and allowed by the office, after repeated re- 
jectioQS of broader claims, is strictly binding uppn the plaintiff, and he 
is preçluded from insisting upon a construction which would so broaden 
the claim as to take in the mère ffat métal blanks in their rough state. 
Sargmty. Lock Co., 114 U., S. 63, 5 Sup. Ct. Rep. 1021; Shepard v. Oar- 
rigan,llèU. S. 593, Ç» Sup. Ct. Rep. 493. 

But the plaintiff furlji^r contends that, if the patented invention was 
not embodied in the met^l blanks, so as to constitute a direct infringe- 
ment ofithe claim of tfae pateût, still the défendants are liable, by rea- 
son of their contributory act in çutting the blanks, as joint infringers 
with the manufacturers, who used them in making plows and cultiva- 
tors; and to sustaiu this position îTaKace v. Holines, 5 Fish. Pat. Cas. 
37, is cited. But between that case and the one in hand there is no 
real analogy. In WaUace v. Holmes the défendants made and sold the 
oompleted burner, which contained the diatinguishing feature of the in- 
vention, and which was entirely useless. without the lamp chimney; so 
that, as the court said, every sale of a finished burner was a proposai to 
the purclîàser to supply the chimney, and every purchase was a consent 
that this should be done. Moreover, the acts of the défendants there 
were dearly, indicative of the intention to infringe, and actual concert 
with others to do so was a certain inference from the proofs. The case 
hère is rather within the principle of the case of Keystone Bridge Co. v, 
Phcenix Iron Oo., 5 Fish. Pat; Cas. 468, where, the patent being limited 
to the use;of the described chords in bridge structures, it was held by 
Judge MoKestnan that. the défendants might lawfully make the chords, 
and were notresponsihle for the infringing act of the bridge builders in 
usiog :them>; : Now, indisputably the right to manufacture soft center 
steel plates wasopen to. every body, and the mère cutting them, accord- 
ing toorder,,into convenient patterns or shapes, to suit the purposes of 
the . plow-maker or manufacturer of the cultivators, was no encroach- 
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ment upon the exclusive; rights 6f the plaîntîff. The défendants were 
not bound to inquire whether or not the purchasers from them were li- 
eensed by the plaintiff to use the invention; and, having done no wrong 
themselves, they are not answerable for the unlawful acts of others. 

In the facts of this case we discover no ground whatever for imputing 
infringement to the défendants. And now, February 11, 1892, upon the 
facts found, the court finds in favor of the défendants. 



Scott v. Fraser. 

(CîrcwU Court, D. Slaasachusetts. February 28, 1893.) 

Pateuts «>b Inventions— Priob Abt— Infbinoembnt— Whip-Sockbt Claspb. 

Letters patent No. 166,734, issued Âugust 17, 1875, to Erastns W. Scott, for an Im- 
provemeDt In clasps lor holding whip-sockets to the dashers of carriages, consist 
mainly "of a metallic band or ecrew-nut or feinale screw In the band, a clamp- 
screw, and a saddle provided with an eye to receive the band. " Seld, that in view 
of the prior stat« of the art, and the fact tbat ail tbe éléments of the combination 
are old, the patent must be strictly limited to the arrangement described, and itis 
not infringed by letters patent Ko. 423,679, issued Marcb 18, 1890, to Daniel Fraser. 

In Equity. Suit by Erastus W. Scott against Daniel Fraser for in- 
fringement of patent. Bill dismissed. 
A, G. N. Vermilya, for complainant. 
J. E. Abbott and E. B. Stockîng, for défendant. 

Webb, District Judge. This is a suit for infringement of letters 
patent No. 166,724, granted to the complainant for an improvement in 
whip-socket clasps, dated August 17, 187.5. The défense is déniai of 
infringement, and of the validity of the patent. Complainant's' spécifi- 
cation sets ont: l 

"The clasp in question îs to encompass a whip-socket flrmly, and hold it 
in connection with the dasher of a carriàge; and it mainly consists or is com- 
posed of a metallic band or screw-nut or female screw in the band, a clarop- 
screw, nnd a saddle provided with un eye to receive the band, ail as hereaf ter 
explaineJ;" 

— and continues with a description of the several parts. They are: A 
saddle, or seat, made concave on both its faces, to conform in a gênerai 
way to the convexity of the socket and of the dash-rail, which are to 
rest upon it, eut out in the center, so that it bears only on the edges; at 
one end of the saddle is a loop or eye, by which a strap passing throngh 
it is constricted, and kept doser to the whip-socket and rail, which are 
of différent diameters; a flexible metallic strap, long enough to extend 
round both socket and dash-rail, with several holes at one end, to adapt 
the length to différent sizes, and in the other end a single hole, to aliow 
the passage of a; Screw, and lips to be bent in and grasp tbe edges of a 
nut; a nut and a screwj^-all which ûre showu in the drawings. For use» 
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the single hole in the strap is adjusted over the perforation of the nut, 
and that end of the strap is bent closely down upon two of the edges of 
the nut, and the lips are turned in upon the other two edges, thèse parts 
being thus held together.- The other end of the strap, passing around 
the socket, through the loop or eye in the saddle, and up over the dash- 
railjis brought to a point where the screw, passing through one of its 
holes and through the lealher of the dasher, will enter the nut. By set- 
ting up the screw, the ends of the strap, the end of the saddle, and the 
leather of the dasher are griped between the screw-head and the nut, and 
are firmly held. If the strap is so short that a strain upon it is neces- 
sary to bring the parts to a solid bearing, the action of the screw and 
nut supplies the strain, and draws it tightly about the socket and rail. 
As the clasp is intended to be adapted to dash-rails and sockets of any 
size, the number of holes in one end of the strap are designed to vary its 
length as may be necessary. It may easily happen that no one of thèse 
holes^wiil be fonnd exactly in Jie right place for this purpose. 
: ^ÎJiere are two distinct clainds in th© patent, but infringement of the 
first-6nb? is charged. Thejr are: 

1 ♦f(l) rphe improved whip-socket cïasp, as described, viz., as oomposed of the 
itietà,ilïci éand, B, and the sçrew-hùt, C, in combination with the screw, D, 
and iiié saddle, A, providèd with the eye, o, ail arrangea and to operate sub- 
stantially as set forth. (2) The band, B, arranged with or to clasp the nut. 
Ci 6nt-W(f> opposite sides therfeof, and having ïips, b b, to embrace the nut on 
its otber two opposite sides, ail as set forth." 

March 18, 1890, letters patent No. 423,679 were granted to the de- 
fendant for "certain new and useful improvements in whip-socket at- 
tachments," under which he makes and sells, and asserts a right to 
make and çell, the article alleged to infringe the çomplainant's patent. 
There is nd élément in either device which was not old and familiar long 
beforè tb.e A&te of the supposed invention. They were not only old,. but 
nèarly evefy one had been employed in earlier patents for whip-socket 
holders. , The complainant does not prétend to any exclusive property 
in any one of the parts or éléments of his device, but relies upon his com- 
bination of them. 

Considering the previous state of the art, if any invention was required 
to make the combination, the patent should be construed so as to holci 
him very clogely to the exact arrangement he bas described and claimed 
in his application. The nut and strap, though not conneeted, are evi- 
dently intended to be guarded against accidentai séparation when not in 
use, and during the processof applying them. This is accomplished by 
the av?l?ward method of wrapping the strap around the nut so that it can 
he pushed or fall ont of the grasp only laterally, and by securing it 
^ainst sych latéral removal by bending down upon its sides the lips on 
the strap. ]But, whether conneeted togetheror detached from each other, 
they would Qperate independçntly pf the saddle, and admit of motion 
toTfyards ov away from its eye or loop, so aa to slacken or tighten the por- 
tion of the strap around the socket, and slip the strap easily through the 
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loop, without the aîd of the screw. The défendant uses a saddle with 
a loop or eye substantially the same as the complainant's, and, like his, 
the loop constricts the band or strap to doser grasp of the socket. This 
saddle is also made with concave bearings for the socket and rail, and a 
portion of its middle is open. In this open portion, and opposite to 
the loop end, is a spur or hook. It has also a projecting hom, in which 
is tapped a female screw. His strap is constructed with a hole at one 
end and a slot at the other. The end with the hole is hooked upon the 
spur inside the saddle, the strap is then brought down through the bot- 
tom, carried round the socket, up through the loop or eye, and over the 
dasher's edge and rail. The clamping screw passes through the slot, and 
the leather of the dasher into the threaded hole in the hom of the sad- 
dle. The complainant regards this construction as the équivalent of his 
own. He especially contenda that the female screw in the hom of de^ 
fendant's saddle, taken with the spur on which the end of the strap is 
hooked, is only a mechanical équivalent for his nut. In support of this 
contention he refers to this language of his spécification: "It mainly 
consists or is composed of a metallic band or screw-nut or female screw 
in the band." This is obscure and confused. It probably means a me- 
tallic bandj with nut ôr female screw in the band. Even if so, the fe- 
male screw in the defendant's attachment or dasp is not in the band,, 
It is in the saddle. It cannot move the band independently oif the sad- 
dle, or draw up any slack between the hooked end and the loop. Looge- 
ness on that portion of the strap can only be corrected by drawirig in the 
other direction, through the loop, towards the head of the screw. The 
distance from the point of attachment on the spur to the lopp is fi,xed 
and invariable. No movement of the saddle will affect the length pf the 
band between those two points. The complainant's nut is freeand mov- 
able. If the strap is so long that setting up the scrçw does not tigbten 
it around socket and rail, or so short that ail the parts of nut, saddle, 
dasher, and screw-head cannot be brought solidly together, it may hé 
made of right length by moving the nut, which is adjustable to any re- 
quired length. My conclusion is that there is no infringement, and the 
bill is dismiseed. 
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DOENAN «. KeEPER.' 

(Cirffuit Court, E. D. Pennsylvania. January 29, 1892.) 

Patents— Sbobbt Inventions— DiscLOsmiB. 

Metbods other than those stated inbls spécification ofoarryiag an Invention into 
eflect are not secret inventions, sueh^ as will be protected from dîsclosure under 
Eev. St. § 4908, and interrôgatories dirécted to disclose such methods must be an- 
swered by a patentée when relevant to the matter in controversy. 

Motion tocompel a patentée called as wilnesstoanswer interrôgatories. 
Interférence proceedings in United States patent-office between T. B. 
Dornau and William B. Keefer, the latter being tbe patentée of letters 
patent No. 443,095 for ingrain carpet fabric. Keefer had declined to de- 
scribe other than by référence to his patent the method of weaving em- 
ployed to produce a fabric offered in évidence as part of the proof of date 
of Keefer's invention. Motion granted. 

Henry D. Williams and Witter & Kenyan, for the motion. 

A. B. Stoughton, oppused. 

Butler, District Judge. The coart's jurisdiction is admitted by 
counseli arld that subjeot n^ed not therefore be conaidered. The wit- 
ness déclines to answeron the ground that the questions propounded 
are not proper cross-examination, are ilrelevant to the subject in contro- 
versy, and that they seek the disclosure of a secret discovery or inven-^ 
tion — such as is protected by sectièn 4908 of the Revised Statutes. 
Neither ground can be sustàined. I need not discuss the subject. It is 
suffident to say that the intefrogatories seem to arise out ot the exami- 
na;tion in chief; and the inforlnation sought appears to be connected wiih 
the subject in controversyL : The courts do not refuse their aid to com- 
pel auswers on thè groùhd of îrrelevaiicy except where tlie answers are 
clearly impertinent or imniaterial ; it cannot be known in advance of 
tnal whethêr a particular inatter Which seems to baye even a remote 
connection with thé général subject in^'olVed , will be relevant or not. It 
seems clear that the wituess is not entitled to the protection of section 
4908. If he bas a secret which is likely to be disclosed bj' the inquiry, 
it is one involved in his patented discovery; and which he bas no right, 
therefore, to withhold l'rom the public. In applying for the patent it 
was his duty to (lisclose the most available method known to him of car- 
rying the discovery into effect — in other words, of manulacturing his 
new fabric. This information, which may be used by others after his 
patent bas expired, is an important part of the compensation which the 
public obtains for the temporary raonopoly granted him. If he could 
withhold it, disclosing an inferior method simply, which he does not 
employ, the discovery would never become available public property, 
as the patent laws contemplate it shall. He would hâve a monopoly 
alter his patent had expired, which would continue so long as he could 

'Reported by Mark Wilks Collet, Esq., oî the Fhiladelphia bar. 
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conceal this material part of his discovery. I do not say tîiat such dis- 
closure was essential to thé validity of his patent, (that question is not 
before me,) but that the information withheld does not constitute such 
a secret as the section, or equity, protects. See 1 Rob. Pat. p. 63; 2 
Rob. Pat. pp. 75, 76; Qirr v. Rke, 1 Fish. Pat. Cas. 201; Johnson v. 
Root, 2 Pish. Pat. Cas. 301, The usual order requiriiig the witnéss to 
aiiswer may be prepared. 



The Weathebby.' 
Spbegebls v. The Weathekbt. 

(Dirtrlct Court, iî. D. Pennsi/ï^anto- Februarjr 8. 1892.) 

Al)MiBAi*r— CosTS. 

Costa wlU not^pIaoedonUbelant^in wbosefavor a final decree has been made, 
on account of the decree not ejfceeding theamount whichWàsadmltted byrespOud- 
ent's answer, although ail questions in controverey were decided in respondent'f 
favori and the ' ezpenses of the suit were greatly inoreased by the large sum orlg - 
inally claimedby îibelant^ > t 

In Âdmiralty. Iiibel by Claua Spreckds against the steamer Weath- 
erby. Motion by respondent to place the costs on libelaot. Tbelibel 
as filed claimed $97,000, proceeds of sale of damaged cargo, damaged 
without fault of the ship. Respondent in answer admitted $52,000 
due, subject to déduction for gênerai average. For this p,m«unt admit- 
ted, the final decree was made, vtrhich was opened and further reduced 
on ^scount of di^qren,çe ïQ; rate of exchange. See 48 Fed. Rep, 73^, 
The expenses of suit had been greatly inoreased byrequiring a stipuler 
tion for $110,000, which was reduced under a survey and apprai^ement 
of the steamer to $76,000. Motion denied. 

MorUm P. Henry, for ,libelant. ; 

Curtîs TUton, for respondent. 

BuTLEB, District Judge. While tlie court has cohtrpl over the subject 
of costs, and may impose them on either party , as in equity, they gener- 
ally follow the event of the suit— always indeed except where sonae- 
thing unusual appears, which renders it just to impose thènï on the 
other side. I do not find anything in this case which would justify a 
departure frpm the gênerai rude. The suggestion that a part of thèm, 
at îeast, sbpuld be borne by the libelant was made at an eàrlier stage in 
the proceedings, and the subject was reserved for considération until 
this timè. I bave considered it fùUy in the light of the facts invoked 
by the respondent's counsel, but cannot adopt his views respecting it. 

»Keport6d by Mark Wilks Collet, Esq., of thé Phiiadelplïia bar. 
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Pkttib V. Boston Tow-Boat Co. 

{Cireutt Court cf Appeals, Second Circuit. Deoember 14, 1891.) 

1. TowAOB— Loss ov Bàbgis in Tow— Inoompbtbncb o» Pilot. 

A barge, wbile belng towed tbroùgh a cbannel witb a bawser 100 fathoms long, 
sbeered from the course of the tug, and struok on submergea rocks, causing her to 
Bink. The pilot of the tug was unfamillar witb the obstructions of the channel, 
and allowed the tug to go too far to westward of the safe course. Held, that the 
loss of the barge was properly found to be due to the négligence of the tug. 

I. Bamb — Salvage— Remissness dp Owner. 

The owner of the barge gare the underwriters notice of abandonment, and that 
he sbould claim a total loss. They sent a contracting salvor to the wreck, who 
made an examination, to ascertain whether the barge could be raised or her cargo 
Of coal recovered, and reported that' the barge was not worth raising, and that the 
ezpense of recovering the coal would equal its value. Held, that the owner of the 
barsre, in seeking to recoTor for her loss, was not chargeable wlth remissneas, in 
making no attempt to nilse thé barge or save her cargo. 

S. Samb — Weaeness or Lost Tow — Appobtionment. 

There havlng been no conçealment of the weak condition of the barge in order to 
induce the towage coAtraCt, and her loss haring been in Ho wise brought about by 
that condition, the fact that she was too rotten about the decks to admit of her be 
ing raised dld not affect the owner's right to recover; nor was respondent entitled 
to an at)portionment of the lOBl on the ground that, but for the weakness ot thé 
barge^ the loss would bavé been oomparatively smaU. 

^ BiXit-^'FSXllDTnXSt OvERVALUA-nON— Costs. 

A libélàht who is entitled- 'to recover for the loss of a barge through the négli- 
gence of a tug havlng her in tow, bat who, being an expert, f alsely testmes as to her 
value, and procures other witnesses to niake statements as to her value wbich be 
kniQws to be incorrect, for the purpose of enhancing the amount of bis recoveiy, 
Bhottld be required to pay tbe bosts of a référence to ascertain such value, 

étFèd. Bep. 882. modifled. 

Âppéal from the District Gonrt of the United States for the Southern 
District of New York. 

In Admiralty. Libél by Charles A. Pettie against the Boston Tow- 
Boat Cbifipany to recover for the loss of a barge. Decree for libelaut. 
Respondent iâppéals. Modified. 

Oeorge Bethùne Adams^ for àppéllant. 

Edward H. Hobba, for appellee. 

Before Wallace and Lacombb, Circuit Judges. 

Wallace, Circuit Judge, The barge Richmond Talbot, whîle beîng 
towed by the tug Joseph Bartram, on a voyage from Stonington to Boston, 
struok the rocks in Lloyd's channel, about three miles out from Stoning- 
ton, and near the east end of Wicopesset island, and was so injured that 
she sank imm ediately . Hér owner filed this libel against the respond ent, 
the owner of the tug, to recover the value of the barge and her cargo, on 
the theory that the loss was the conséquence of the négligent navigation 
of the tug. Among other things, the libél alleged that thé barge was of 
the value oî 65,500. The answer, among other things, alleged that the 
accident was solely due to thecarelessness of those in dnaifge of the barge, 
in allowirig her to sheer from the course of the tug. TJpon the original 
hearing in the district court, the questions principally litigated wer© 
whether the tug was guilty of négligence in taking a course too near the 
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rocks on the westward side of the channel, and in providing too long a 
hawser for the proper control of the barge under the conditions of the 
channel and the tide, or of négligence in either respect, or whether the 
disaster was caused by the improper navigation on the part of the tug. 
There was an interlocutory decree for the libelant, and a référence to a 
commissioner to ascertain and report the amount of the libelant's dam- 
ages. , A protracted hearing took place before the commissioner, and a 
large amount of testimony was introduced by both parties respecting the 
value and; condition of the barge at the time of the loss, and upon the 
question whether the libelant was entitled to recover the whole value of 
the barge and her cargo, or was négligent in not attempting to raise her 
or savp the cargo. The libelant testified,.among olher things, that he 
knew the value of such veesels, and that her value was $6,500 at the 
timeshe, T^as started on the trip in question, and that just previous to 
going en, this trip he was offered $5,500 for her by a ship-broker in New 
York city, whose name he did not remember, Twelve witnesses were 
introduced by the libelant and thirteen by the respondent, who were 
examined splely on the question of the condition and value of the barge. 
The commissioner reported the value of the vessel at the time of her loss 
at $3,000j and the value of her cargo at $3,315.85; and that the libel- 
ant's idamages were the whole value of the vessel, $3,000, and the value 
of her cargo, $3,315.85." Exceptions were filed by the respondent to 
this report, and upon the hearing of the exceptions the district court 
ruled that the libelant's damages were the whole value of vessel and 
cargo, although the loss was in part a conséquence of the weakness and 
rottenness of the barge, which rendered raising her impracticable, and 
she was so weak and rotten about her deck and water-ways she could 
not lie in a moderate tide, even in mild weather, without partially break- 
ing up. The court sustained the exception of the respondent as to the 
value of the vessel, and ruled that her value did not exceed the sum of 
$1,750. Thereupon the respondent moved the court that the libelant 
be charged with the costs of the hearing before the commissioner, or 
some part thereof; but the court denied the motion. The final decree 
of the district court, thereafter entered, awarded the libelant the full 
amount of the value of the barge, and of her cargo and pending freight, 
at the time of the loss, and full costs of the action. The respondent bas 
appealed. 

The assignments of error which raise the question whether the barge 
was sunk by the négligence of the tug, or in conséquence of her own 
négligence, may be disposed of briefly. We agrée with the learned dis- 
trict judge that the tug was in fault in going so far to the westward in 
the channel, and bringing the barge so near the submerged rocks on 
which she struck; that the barge was not in fault, but was navigated 
with reasonable care and skUl by those in charge; and that the disaster 
was solely attributable to the fault of the tug. The pilot, SheflSëld, had 
never taken a tow through Lloyd's channel, had never but once goue 
Ihrough there with a steamer, and was not suflSciently familiar with it 
to ondertake to navigate a tug, in au ebb-tide, having in tow a barge 
v.49F.no.6— 30 
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dfawiiig 19 feet ôf ^^atôr, on a liawser 100 fathoms long. < The law im- 
poses Upon the towihg vessel the obligation to exercise, reasotaable skill 
and care to avoid bririging the tow into collision with a WeU-known ob- 
stnictioû, and her owner is responsible for the conséquences of a disaster 
resùlting from a want of proper khowledge of the périls of the service. 
When tbe tug has the control of the navigation of both vesaels, thosein 
charge must know the channel, the depth of the waterj the currents, the 
tides, and the ascertained obstructions in the localité where they ât- 
tempt to go. The Lady Pike, 21 Wall. 1; The Margaret,M\3.S. 494; 
The Sydney, 27 Fed. Rep. 123. It has been sought iû the présent case 
to shift the responsibility of the tug upon the barge, upon the theory 
that the pilot in charge of the navigation of the tug was selected by the 
master bf the barge. There is no merit in this contention. The master 
of ihe tug requested the master of the barge to assist him in finding a 
pilot to tàke the vessels out of Stonington, and the lattër weht wîth him 
to find a pilot. The master of the barge took no part in selecting the 
pilot, and the évidence dôes not réâsonably indicate that he intended tO 
assume aïiy responsibility in that tehalf, or that thé iiiaster of the tug 
expeoted him to do so. V 

Althotigh the baïge wtra weak and rotten about her dèck aiid water- 
WayË, thère was no dohcéal ment of her condition asaii iuducement' to the 
tôwage eontract, and itis not shown that she was unfit for the proposed 
voyage. If the accidisrit hàd happened in consequende of the infirmity 
of the barge, or if her condition had been in any respect a coiitributory 
cause,— as, for instance, if the shock would not hâve otherwise caused 
her to sink,'-^it might properly bé urged that the daniages for the loss 
should be divided. Upon the facts as they are, there is no room for 
that contention. She was laden with nearly 800 tons of coal; and was 
carried upon the rocks 8o that she struck, rebounded, and struck again, 
at a speed of 5 or 6 milea per hour. 

Ôthér assignments of îerror raise the question whether the libelaht 
should hâve been allowed to recover the whole value of the barge and 
her cargo. It appears that he made no attetopt to raise the barge or 
Bave any part of her cargo. On the day of the accident he gave notice 
tb the underwritérs of abandonnient, and that he should claim a total 
lo^ under his policy, by which he was insured for $3,000 on the barge* 
The next day, at the instance of the underwritérs, the wreck wàs visited 
by a contracting salvor, with a diver, men, and equipnient, and an ex- 
amination made to see if it was practicable to raise the vessel or remove 
her cargo of coal. The wreckers had no facilities for raising the vessel, 
but were prepared to pump out the coal of which her cargo cohsisted. 
The oontractor reported to the underwritérs that the vessel was not 
worth raising, and that the cost of raising the coal would probably equal 
its value. There is no reason to doubt that this was an honest conclu- 
sion, bàâed upon intelligent investigation. Upon thësè facts it is quite 
unnecessary to consider whether it was incumbent upon the libelant to 
endeavor to raise the vessel or sa ve the cargo. It is Wndoubtedly the 
duty of the owner of a vessel, which has been suiik by the n^ligent 
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act of another, to endeavor to raise and repair her and save her cargo, 
if, under the circumstances of the case, there is a reasonable probability 
that he can thereby mitigate his loss. The Baltimore, 8 Wall. 377; The 
Golumbus, 3 W. Rob. 161 ; The Fakon, 19 Wall. 75. If, under such 
circumstances, he does not do so, he will not be permitted to profit by 
his own remissness. No principle in the law of damages is better es- 
tablished than that indemnity does not include damages which arise in 
conséquence of the inactivity of the coniplaining party. Bagley v. R(M- 
ing-MiUCo., 21 Fed. Rep. 159; Warrenv. Stoddart, 105 U. S. 224; Wkker 
V. Hoppoch, 6 Wall. 94; Tayhr v. Read, 4 Paige, 561. This principle 
has otten been applied in admiralty, and to encourage reasonable en- 
deavor on the part of those who havo sustained loss, to mitigate the con- 
séquences, the courts hâve allowed to the owner of a vessel sunk in a 
collision the cost of laising her, besides her value before the wreck, when 
it was necessary to raise her to ascertain whether she was worth repair- 
ing. The Empress Eugénie, Lush, 138. In the présent case, however, 
it is manifest that, if the libelant had done ail in his power to minimize 
the loss, nothing would hâve been accomplished. No part of it, there- 
fore, is attributable to his own remissness. 

It has been ingeniously argued that the loss should be apportioned, 
because it would hâve been comparatively small except for the weakneœ 
of the ba^e. Doubtless the loss would hâve been less if she had been 
a strong vessel, strong enough to bear sinking without going to pièces. 
But the libelant is entitled to indemnity for bis actual loss. He would 
not be compensated by indemnity for what he would bave lost if his 
vessel had been more staunch or had been so strong that she would not 
hâve been wounded at ail. It might as well be contended that the 
wrong-doer, who strikes down a cripple or runs over a woman in the 
family-way, is only responsible to the same extent as though he had in- 
jured a man or woman normally sound or well; or that he who sets fire 
to another's bouse is not to pay for the furniture, because, if it had been 
a stone bouse instead of a wooden one, the furniture would not hâve 
been destroyèd. 

The appellant insists that the libelant should not bave been awarded 
the costs of the référence before the commissioner, and urges that he 
was guilty of oppressive and fraudulent conduct upon the référence. 
We are sati^fied by a careful examination of the record that the libel- 
ant corruptly attempted, by his own testiniony, and by the testimony 
of witnesses in his behalf, whose statements he did not hiinself believe 
to be correct, to exaggerate the value of the barge, and obtain an in- 
ordinate compensation for her loss. He was an expert, thoroughly 
qualified to judge of the value of such a vessel. He knew what she had 
actually cost, and the appraisal placed upon her for Insurance just be- 
fore she was lost. His own testimony was false in respect to matters 
as to which he could not well be mistaken. Among other statements, 
it was untrue that he had ever received the offer for the barge to wljich 
iie had testiâeâ. His recklesSness in disregarding even the appearance 
of candor is shown by his attempt to prove the value of the barge at 
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$6,500 or $7,000, although he had allegéd it in the libel'to be but 
$5,500. It must be' assumed for présent purposes that she was worth 
only $1,750. It would serve no useful purpose to enter upon any re- 
capitulation or analysis of his testimony, and that of his witnesses, be- 
fore the commissioner. It suffices to say that we are unable to consider 
his misstatements, and those of several of the witnesses produced by 
him, as venial errors which can be reconciled with integrity of purpose 
by attributing them to honest, but mistaken, estimâtes in matters of 
opinion. In deciding questions of costs, courts frequently apportion 
them 80 as to cause the costs of one part of the suit to fall upon one 
party, and those relating to another part to fall upon the other. It is 
the practice of courts of equity and admiralty, where the conduct of the 
successful party has been improper, to deny him costs, and in some 
cases to impose them upon him. Harveyv. Mount, 8 Beav. 439; Far- 
roœ y, Meea, 4 Beav. 25; The Marinin, 2*8 Fed. Rep. 667. If ail the 
testimony taken before the commissioner had related only to the ques- 
tion of the value of the barge, we should hâve no hésitation in charg- 
ing the libelant with the taxable costs of the respondent upon the réf- 
érence. As it is, we think it just and salutary that he be disallôwed his 
costs of the référence. We are not reviewing as an appellate court a 
question of discrétion, but are hearing an appeal which is a new trial^ 
and must therefore deal with questions of costs as though. they were 
original questions. The decree is revérsed, and the cause remitted, 
with instructions to decree in conformity with this opinion. 



Thb Ivanhoe V. The Cutleb.' 

The Mascot v. Same. 
(Dtstrîct Court, E. D. Pennsylvania, Pebruary 9, 1898.) 

SaLVAGE— PCMPINO CHÀsexs. 

An ordinary pumping charge, made by a tag for pumplng out, durlng the tstma 
between the night and day tides. a sinking barge, that had been ran up in front of 
thé flats above FhUadelpma, will be allowed when the tug could not run the barge 
suffiolëntly high on tlïe Sats for safety at the night tide, ftnd continùous pumping 
by the tug was neoessary to keep the barge afloat. 

In Admiralty. Libel by the tugs Ivanhoe and Mascot against the 
barge Cutter and her cargo to recover compensation forpumpiùg services. 
Decree for $262.20. 

John F. Lewis, for libdants. 

J. G. Lawh and Thoa. Hart, Jr., for respondent. 

BUTLiiBi, District Judge. On July 16, 1890, the respondent, while 
lying' àt Port Richmond, on the Delaware, sustained an injury, whidi 

>B«ported by Mark WUks Ck>Uet, Es^., of the FhUadelpbia bar. 
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produced a serious leak and subjected her to the danger of sinking. 
The tug Ivanhoe, being near by, went to her assistance, and by vig- 
orous pumping kept her afloat, The only apparent means of saving 
her was by continuance of the pumping until the tide arose, and then 
running her on the flats, higher up the river. Later in the evening 
other tugs came to her aid, but she was left in charge of the Ivanhoe, 
with the understanding that the latter would put her on the flats at high 
tide — about midnight. When this time came, however, the Ivanhoe 
deemed it nnwise if not impracticable to move her in the night without 
assistance. The injury was found to be so serious and the leak so great: 
as to make it necessary to continue pumping while she was being moved. 
The Ivanhoe could not tow and pump at the same time, and no assist- 
ance was at hand. Even with assistance, however, it is doubtful 
whether it would bave been wise to attempt placing her on the flats at 
night. The, pumping was therefore continued until next morning by 
the Ivanhoe, when the Mascot came to her aid and kept it up until the 
tide arose in the afternoon. The barge was then run upon the flats — 
one of the tugs pulling and the other pumping. The charge is for the 
time occupied in pumping, alone, at the ordinary price per hou?. 
Thé only défense stated in the answer is, iii substance, that the barge 
should bave been placed on the flats at night, and thé necessity for fur- 
ther pumping avoided. 

It is admitted as I understand, that the sum charged is not excessive,: 
if the continued pumping until the next afternoon was necessary. It 
does not seem, indeed to be seriously eontended that the barge could 
bave been moved with safety earlier than she was, without assistance. 
I deem it entirely clear that the Ivanhoe alone could nOt bave moved 
her; and it is doubtful whether she could bave done so safely at night, 
even with assistance. The claim must therefore be allowed— which 
-with intereet amounts to $262.20. Â decree may be prepared accord- 
ingly. 



The John Kinq. 

Hamilton et al. v, The John Ejng et al. 

(Circuit Court of Appeals, Second Circuit. December 14, 1891. 

X. OOU.I8ION— MUTOAI, PAtlLT^BVIDBNOE. 

A propeller, when passing up North river opposite Elghteenth street, New York 
dty, -observéa a ferry-boat leaving her slip at Twenty-Third street, sounded two 
blasts of hdr whistle to the ferry-boat, indicatlng her intentiion to cross the bows 
of the ferry-boat, as requlred by rule 1 of the supervising inspectors, and put her 
helm somewbat to the starboard, and, after running a short distance underher 
starlioard helm, sounded two more blasts to the ferry-boat. The ferry-boat did not 
hear any of the signala of the propeller, the last of which wàs given when thé ves- 
Bels wère about a quarter of a mile distant, and therefore did not respond to them 
as required by rule 2 of the inspectors, but, at tbe same time with the last signal 
of the propeller, blew one blast, indicating her purposé to pàss tb thé rigbt of the 
propeller. Neither vessel changed her course after the giving of thèse signais, un* 
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til too Iftte to ayold a collision. Eeïd, tb«t the propriety of the course of the ferry- 
l»oat was to be determined by the rules of, the navigation aotj (Rev. St. U. S. S 4333,) 
and that having the propeller on her stàrboard side, and being entitled to keep her 
Course as provided by rule 38, and the propeller being requlred by rule 19 to keep 
outof theway, the ferry-boat could not be held liable withthe propeller for the 
colliBiota that ensued, even If she had heard the signais of the propeller. 
S. Bame— CoxrLioT OF LooAL AKi> Fedebal Navigation Rules. 

The rule of the supervising inspectors governing navigation in New York har 
bor, that a steam- vessel approaching another on a orossing course, so as to endanger 
collision, shall signifv by a btast or blasts of the whlstle what course she proposes 
to^ake, cannot be held to deprive the vessel which ts on the stàrboard sido of the 
other of her right to keep on her course, as provided by rule 33 of the navigation 
aot, (Rev. St. U. B. § 4388.) 

SL Same — Rbtersiko Ensines — Bvn>EKCB. 

Rnle 21 of the navigation act (Rev. St U. a S 4383) provides that every steam- 
vessel approaching another 80 as to in volve risk of collision shall slacken her speed, 
andi If necessary, reverse her engines. After the propeller signaled her inten- 
tion to orosB the bowi of the ferry-boat, there was an Interval of 80 seconds, during 
which the ferry-boat had a rightto ezpect that the propeller would make the proper 
Bovement to avoid collision, by altering her course to stàrboard. In which case it 
would hâve been as daogerous to reverse as to go forward. Held, that the ferry- 
boat was not at fault fornot reversing her engines until it was clear that the pro- 
peller did not intend tester her course. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In Admiralty. Libol by David M. HAmilton and another against the 
ferry-boat John King and others to recover for damages to the propeller 
Thomas McManus, sustained in collision. Decree for libelants. Both 
parties appeal. Reversëd. 

Revi St. U. S. § 4233, provides as follows: 

"Rule 19. If two veasels onder steam are orossing so aa to iovolve risk of 
eollisioa, tlie vessel wliich bas the other on ber own stàrboard side sball keep eut 
of the way of tbe otber." 

"UuleZl. Every steani vessel, when approaching another vessel so as to 
Iovolve risk of collision^ sball slacken her speed, or, if necessary. stop and 
reverse. "^ 

"Ruié 28. Where, by rules seventeen, nineteen, tweAtyvand twenty-two, 
one of two vessels shall keep eut of the vvay, the other sball keep ber course» 
Bubject to the qUHllQcatiunsof rule twenty-fuur." 

Peter Cantine, for libelants. 

George Bethwne Adams, for claimants. 

Before Wallâck and Liacombe, Circuit Judges. 

Wallace, Circuit Judge. The merits of this cause are învolved in an 
irreconcilableconflict of testimony, and the only facts thatare coiiclusively 
established by the proofaare that on the evening of Deceipber 6, 1888, a 
collision took place in the Hudson river between the propeller Thomas 
McManus and the (erry-boat John King, bothsteam-veSSels; that the col- 
lision took place near the middle of the river, ofif bèiow Twenty-Third 
Street, and above Twelity-First street; that the lights of eaoh vessel were 
properly set and burning; that the weather was fair apd thé tîde was at 
the last ôf the ebb; and that beibre the collision both vessels were going 
at a speed of about 12 koots,— the Mcîilanus up the river, bound for 
Coxsackie, and the King acrosa the river westwardly, préparatory t» 



THE JOHN KING. 471 

turning to the southward, going from her slip at Twenty-Third street; 
bound for her slip in Jersey City. The trend of the river is nearly due 
north until within about half a mile below the place of collision; from 
Twenty-First street its trend for several miles is north-north-east, and the 
■width of the river at the point of collision is about threfe-quartera of a 
mile. 

The lijpel allèges, in substance, that while the McManus was proceed- 
ing about in the middle of the river, but heading a little to the west- 
waird, and when about opposite Twentieth street, she observed the Johii 
King leaving her slip, and thereupon blew two whistles to the ferry-boat; 
that the ferry-boat made no reply; that she then immediately blew two 
more whistles to the ferry-boat, and, receiving no reply, stopped her en- 
gines; that the ferry-boat kept on at fall headway, and when near the 
McManus blew two whistles and starboardéd her helm ; that the McManus 
then blew three danger whistles; and that the ferry-boat kept on at full 
speed and fitruckthë McManus abaft of midships on the starboard side. 
The answer, besides denying the aveirments of thé libel, allèges in sub- 
stance thàt, as the ferry-boat left her slip, several eailing-'vessels and 
eteam-vesâéls were proceeding up the river, along the New York shore; 
that somewhat astern of them^ and a little further out in the river, the 
McManus was observed, bearing a little off her port bow; that her helm 
ftom the tîme of leaving her slip was kept to port in order to pasa thé 
vessels and the McManus; that thereupon she blew a single blast of her 
whistle to the McManus; that the McManus, instèad of answering witha 
propér signai, commenced suddenly to sheer to port, directly across the 
course of the feffry-boat, and blew several blasts of her whistle; that 
thereupon the ferry-boat gave two whistles, starboardéd her helm, and 
stopped and backed, but that the stem of the McManus swung rapidly 
towàrds the ferry-boat until her starboard quarter struck the stem or 
starboard bow of the ferry-boat. 

Without attempting to review the évidence, we think the proofs show 
that the propeller was p;n the eastwaM of the middle of the river, and, 
in rounding the bend from Fourteenth to Twentieth streets, had swung 
somewhat to the eastward of the trend of the river; that, when she was 
about opposite Eighteenth street, she observed the ferry-boat just start- 
ing from her slip, and soùnded two blasts of her steam-whistle to the 
ferry-boat, and shortly after put her helm somewhat to the starboard; 
that after she had run a short distance, and under her starboard helm 
had regained a course about north-north-east, she sounded two more 
blasts of her steam-whistle to the ferry-boat; that the ferry-boat did not 
hear either ofthose signais from the propeller; that there were several 
vessels going northward below, opposite and near the slip of the ferry- 
boat, and in leaving her slip she had to make a détour to the starboard 
to avoid some of them; that when she got oyt about 1,000 feet into the 
river, having deared thèse vessels and straightened on her course to the 
westward, and somewhat southerly, she gave the propeller one blast of 
her stea,m-whistle; this sigpal was given at about the same time the sec- 
ond signal of the propeller waa given, and the yessels were then about 
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1,200 or 1,400 feet apart; that the propeller did not heaj the signal of 
the ferry-boat; that neither vessel changed her course after the giving of 
those signais until the propeller gave alarm signais, and slowed and 
stopped her engines; and that then the ferry-boat answered the alarm 
signais of the propeller, and immediately stopped, and reversed her en- 
gines and starboarded her helm, but the vessels were then so near that 
it was too laie to avoid collision, 

Wheq the second signal of the propeller was given, she had the ferry- 
boat on her starboard hand, about a quarter of a mile away, and the 
vessels were on crossing courses, so as to in volve risk of collision in case 
the propeller did not so govem her conduct as to avoid the ferry-boat. 
It was her duty, under sailing rule 19, to keep out of the way, and the 
duty of the ferry-boat, unde^: rule 23, to keep her course. The red light 
of the ferry-boat was plainly visible to the propeller, and there was nothing 
in the way to prevent the latter,from passing astern of the ferry-boat. She 
had concluded previously to pass across the bow of the ferry-boat, but 
had receiyed; ;no consent fropo the ferry-boat to such a course, and there 
was still tipw^to abandon thfit purpose and go astern, The latter course 
was plainly safe, the former doubtful; and, quite iireàpective of any rule 
of the superyising inspeetors, common prudence required her to adopt 
the safe courte, and pass astern. She cannot invoke the aid of any rule 
of the, superyising inspeetors to justify her departure from duty without 
showing that her proposition to départ was heard,understood, and ao- 
cepted by ihie ferry-boat. If, by her signais, she invited a departure 
from the ordinary rules pf navigation, she took the risk, both of her own 
whistles bçing heard, and in turn of hearing the respoijçe, if a response 
was made. The St. John, 7 Blatchf. 220; The MUwaukee, 1 Brqwn, Adm. 
313. The propeller was clearly in fault. 

The learned district judge from whose décision this appeal is brought, 
thought the first signal from the propeller was given when the two ves- 
sels were somewhat further apart than we find them to hâve been, and 
was given when the propeller was off about Fourteenth to Sixteenth 
Street, as the ferry-boat was leaving her slip. Se found both vessels in 
fault, and decreed a division of the loss; holding the propeller in fault 
for undertaking to go to the left, or across the bows of the ferry-boat, 
instead of to the right, or under her stern, as required by the rules of 
the supervising inspeetors; and holding the ferry-boat in fault for not 
answering the first signal given by the propeller, or giving any timely 
signal herself to the propeller to dénote her own intentions, as required 
by rules 1 and 2 of the inspeetors. 

As we understand the rules of the supervising inspeetors, they 
mean to require steamers at ail tîmes, when passing or meeting at 
a distance within a half mile of one another, to give and answer sig- 
nais by blasts of the steam-whistle to indicate what course they 
propose to take; and the signal whîch indicates a purpose to pass 
to the right Of the othèr is one blast, and that which indicates a 
purpose to pass to the left of the other is two blasts; and, when 
the raies say the other steamer shall promptly anwer a signal, they 
mean that thé answer shall be one which indicates her proposed 
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mean that the answer shall be one whieb indîcates her proposed 
course. Riile 1 prescribes that the answering steamer "shall answer 
promptly by a similar blast of the steam-whistle." If this means that 
she must give a response indicating that she will conform her movements 
to the proposed course of the other, we think the rule transcends the 
aUlhority of the inspectors. We do not mean to be understood that the 
inspectors may not lawfully require a steamer to give a signal to another 
indicating that she observes her, and proposes to perform her d\ity prop- 
erly in passing or meeting; but the inspectors cannot lawfully require 
the other steamer to assent to a departure from the statute in cases cov- 
ered by thé raies of navigation as enacted by congress, and the inspecta 
ors' rules are not to be construed as meaning to do so. When vessels 
are meeting head on, or nearly so, they are under an imperative obliga- 
tion to pass to the right, by the law of congress, unless some spécial cir^ 
cumstances justify a departure pursuant to rule 24; and neither can be 
obliged to départ from thé statute at the request of the other. So, when • 
two steam-vessels are crossing so as to involve risk of collision, the vessel 
which bas the other on her starboard Bide must keep eut of the way, 
and the other must keep her course, unless a departure is necessary pur- 
suant to rule 24; and the vessel which is required to keep her course 
cannot be compelled to départ from it at the instance of the other. The 
rules of navigation enacted by congress are obligatory upon vessels ap- 
proaching each other from the time necessity for caution begins; and 
firom that time, as the vessels advance, so long as the means and oppor- 
tunity to avoid danger of collision remain. Until the necessitj' for pré- 
caution begins, obviously, there can be no fault on the part of either 
vessel, — rules of the inspectors to the contrary notwithstanding, — of 
which the other can justly complâin. If a proposition is given propos- 
ing a departure by one vessel, and is consented to by the other vessel, 
undoubtedly the former is justified in assuming that the other under- 
fltands that a departure is to be attempted, and will govern herself ao- 
«ordingly. 

With this understanding of the inspectors' rules, we cannot see that 
the ferry-boat was in fault. She did not answer the first signal of the 
propeller, because she did not hear it; and shé was excusable for not 
hearing it, because her attention was necessarily distracted at the time 
by the other vessels, which she was obliged to avoid in getting out into 
the river from her slip. The signal she gave to the propeller when she 
got out into the river was the proper signal, viz., one blast, to indicat© 
that she proposed to keep to the right. If she had heard the second 
signal of the propeller, she could bave done no more by way of a proper 
answer, and would bave been under no obligation to give a différent 
signal. This signal was given at a time when there was yet opportunity 
for the propeller to alter her course to starboard and pass astern. If we 
45hould assume that she heard the propeller's signal, or ought to hâve 
heard it, and should hâve answered it by two blasts of her whistle, we 
"do not see how the propeller was misled by the conduct of the ferry- 
boat. We not think, however, that, if the ferry-boat had heard the pro- 
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peller's signais, her failure to answer them would hâve been culpable. 
lîie case, in its légal aspects, is quite siœilar to that of The B. B. Saim- 
ders, 28 Blatchf. 383, 25 Fed. Rep. 727, in which the court used this 
languagb: 

"Nbtwithstanding the Inapectors' régulations, therefore, the pilot of th© 
Saunders was not bound to assent to the movement proposed by the Orient 
nnless due regard to the particular cire u m stances of the situation required a 
departure from the ordinary rule. Consequently, his failure to answer the 
signal of two blasts of the whistle from the Orient wad not culpable, unless it 
was apparent that the Orient could not safely pass astern of the Saunders." 

In the présent case it was not apparent that the propeller could not 
pass astern of the ferry-boat, but it was apparent that she could do so. 

Inasmuch as the ferry-boat knew that the propeller proposed to cross 
her bows, and that unless the latter changed that purpose the situation, 
involved risk of collision, the question arises whether the ferry-boat should 
not bave stopped and backed, in obédience to the requirements of rule 
21. Â8 the vessels were nearing each other at a speed of 2,500 feet a 
minute, there was but little if any more than 30 seconds between safety 
and collision after the second signal of the propeller. But there was still 
an interval, during which the ferry-boat had a right to expect that the 
propeller would raake the proper maneuver to avoid her; and, as she 
covUd not know that the propeller would not alter her course to starboard, 
it would hâve been as perilous for the ferry-boat to stop and back as to 
procetîd. We think that she properly delayed stopping and backing 
until it became obvious that the propeller was not going to clear her; 
and, in the short intervening distance, this was not obvious until the 
propeller gave the alarm signais, and then the ferry-boat did ail that she 
could. The case is one for the application of the rule that a vessel 
which 18 primarily in fault for a collision cannot shift its conséquences 
in part upon the other vessel, without dear proof of the contributing 
négligence or fault of the latter. Her own négligence suflBciently ao- 
counts for the disaster. The Cornet, 9 Blatchf. 323. 

There j;lio,uld be a reversai, and a decree dismissing the libel, with 
eosts of thé district court and of this appeal to be paid by the libelants. 
The cauM is remanded, with instructions accordingly. 
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Thb c. R. Stonb.' 
New York Habboe & Tow-Boat Co. r. The C. R. Stonb. 

(DistHet CovH, E. D. New York. Kebruary 18, 1893.) 

CoiiUsioiî— Battbbt, New Tobk Hasbob— BotWDiJfo to— Insistbnob os Rioht o» 

Wat. 

The steam-tng Stone, with a tow, was rounding tbe Battery from tbe East to tha 
North river, keeping within 200 or à50 feet of the Battery wall. The steam-boat 
Fletcherhad corne downtheNorth river, and was rounding toagainsttheebb-tide, to 
meke her nanal landing near the north end of Castle G^rden dock. When tbe 
Fletcher began to tum towards the dock, sbe whistled twice, indicating thaï she 
would cross tbe StoQe's bovr. This signal the Stone heard, but did not beed, tbough 
her pilot knew thelanding place and purpose of the Fletcher. The Fletcher repeated 
her signal, to which an answer of two whistles was given by the Stone. The Ktone's 
tow struck the stem of the Fletcher. Held, (1) that the Fletcher liad the right to 
make her landing, and the Stone, uavigating unnecessarily near the shore, was 
bound to give way to her, when there was no difflculty in doing so, i. e., by 
starboàrding at the Fletcher's flrst signal, and she was in fault for not doing so; 
(2) the Stone was further in fanlt for her f allure to keep any proper lookout, espe- 
cially when rounding the Battery; (3) but the Fletcher bad no right to run into 
collision for the enforcement of her right of way, and her continulng on without 
awaiting the Stone's acqulescence in her first signal of two whistles was a fault, 
which rendered her also liable for the collision. 

In Adtniralty. Suit by the owner of the William Fletcher to recover 
for damages by reason of collision between tbe Fletcher and a barge in tow 
of the tug C R. Stone. 

WUcox, Adam» & Green, for libelant. 

Carperiter & Mosher, for claimanta. 

Beown, District Judge. At a little after 6 o'clock în the raoming on 
May 11, 1891, as the side-wheel emigrant steamer William Fletcher was 
coming down the North river and rounding to against the ebb-tide to 
make her usual landing near the northerly end of the Castle Garden 
dock, her stem was run into and damaged by a barge lashed to the port 
side of the steam-tug C. R. Stone, which had corne out of the East river, 
and was keeping up along the shore at a distance of only 200 or 250 feet 
from the Battery wall. Before rounding and when a considérable dis- 
tance from the Stone, the Fletcher gave a signal of two whistles, which 
was heard but not answered. The signal was repeated, to which an an- 
swer of two whistles was given by the Stone. The captain of the 
Fletcher testifies that being headed previously about south, he did not 
begin to round until the Stone's answer of two whistles was heard. The 
pilot of the Stone testifies that when thé Fletcher's first signal was given, 
the Fletcher had already turned towards the Castle Garden dock, and was 
heading about east and was only 350 feet distant. He further says that 
he had not noticed the Fletcher until her first whistle was given. The 
libel and several witnesses state that the Fletcher began to tum after her 
first whistle and before her second, and of course before any answer from 
the Stone. But ail the witnesses for tbe Fletcher estimate that the dis- 

' Reported by Edward Q. Benedict, Bsq,, of tbe New York bar. 
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tance of the Stone at the time of the first and second signais was much 
greater than the estimâtes of theStone's witnesses. 

I am satisfied that both vessels must be held in fault for this collision. 
It is in the main like the case of The Susqaéhanna^ 35 Fed. Eep. 325. 
When the Fletcher gave her first signal and began to turn towards her 
landing place» shp was about twice as far from the docks as the Stone. 
Her signal was heard. There was then plenty of time and space for the 
Stone tô go ont of the way to the left, as it was her duty to do under the 
circumstances. Had the Stone then properly starboarded, the collision 
would bave been avoided. The Stone was navigating close to the docks, 
where sbe had no rîght to be. The Fletcher, which was recognized by 
the Stone, and whose landing placé and habits were well known to her, 
had the right of way to make her landing directly, without any unnec- 
essary delay for the mère convenience of the Stone, since the latter could 
without difcculty hâve kept away. The rights of the two vessels were 
différent from those arising on merely passing eàch other in ordinary 
navigation. The Fletcher had the right to make her landing; and the 
Stone, navigating unnecessarily near the shore, was bound to give way 
to her when there was no difBculty in doing so. In The Susquehanna, 
supra, Benedict, J., says: "The position of the ferry-boat with relation 
to the ferry-slip in my opinion çast upon the tug the duty to stop at 
once, or else, by sheering out in Her proper place in the river, to go un- 
der the ferry-boat's stem." The Fletcher's first signal of two whistles was 
not a permission asked to go ahead of the Stone, but notice of a right 
claimed, and the Stone was bound to heed itand to keep off, if the no- 
tice was given in time, and of that I hâve no doubt. The Stone was in 
fault for her delay in doing so. The cases ci ted to the opposite seem to 
me not applicable. In Tfie Delaware, 6 Fed. Rep. 195, the tug could 
not keep away after the signal was given. In 2%e Talisman, 36 Fed. Rep. 
600, tbe ti^g was from two to three times as far from shore, and had at 
first no reason to suppose the steamer meant to cross, and stopped a» 
soon as she had notice of that intent. 

But the Fletcher had no right to run into collision for the enforcement 
of her right pf way. The course of the Stone was such that collision 
was pretty certain, unlcss the Stone acquiesced in the Fletcher's signal 
and màneuvered accordingly. I am satisfied that the Fletcher did not 
wait till after the Stone's acquiescence in her second signal, but turned 
to cross the Stone's bow at once, and continu ed on till her second signal 
of two whistles, when it was in fact too late to avoid a collision with the 
Stone, or else with the vessels moored at the dock. For this the Fletcher 
was also in fault. The Susquehanna, supra; The Fanwood, 28 Fed. Rep. 
373; The JVida, Id. 249, 24 Blatchf. 40; 2%e John S. Darcy, 29 Fed. 
Rep. 644, 648, affirmed, 38 Fed. Rep. 619. 

The Stone was further to blâme for not keeping any proper lookout, 
the more especially amid the liabilities to collision in rounding the Bat- 
tery. This was material because it led the Stone to fatal delay in atar- 
boarding. Had a proper lookout been kept by the Stone, the Fletcher'a 
intention to land would hâve been instantly recognized when her first 
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BÎgnal was gîven, and no delay would hâve arisen în properly starboard- 
ing at once, instead of waiting for a répétition of the Fletchçr's signal; 
and thi8 would hâve avoided collision. The libelant is entitled to a de- 
cree for half his damages; if not agreed upon, a référence may be taken. 



Tbe Voluntbeb. 

The Sybacusb. 

McClelian V. The Volunteek and The Syeacusb. 

Unstriet Court, S. D. New York. Pebruary 2, 1892.) 
1. Collision— Hbll Gatu— Stbameb's Dnrr to SHasâ in Acoobdaitcb ttith Sionals 

— TlDB. 

WbenTessels are approachin^ in Hell Gâte, and signala hâve been exchanged, it 
1b thelr duty to sheer to one aide or another, In acoordance with such whistlea. 
Tbis nile is especially obligatory on a vessel meeting another whioh is coming with 
a frtrong tide. 
8, 6ame— Statembnt op Casb— Ceossing Bows. 

Tbe tng Volunteer, coming from the Harlem river with a car-float, and bonnd 
dotm the easterly channel past Blaokwell's island, saw below Hom's Hook the lug 
Syracuse, with libelant'a çanal-boat, approaohing in the atrong flood-tide. The 
Volunteer blew two whistles, indicating that she would pass ahead of the Syra- 
cuse, ànd then pursued very nearly her usual course down the channel. The Syra- 
cuse; answered with two whistles, and drew in close to the New York shore. The 
Volunteer kept very near to the point of the Hook, and owing to her miscaloulation 
as to' the speed of the approach of the Syracuse, she did not sheer to port aoon 
enough, nor give room to the Syracuse to pass aatem, and the vessels coUided. 
Seld, thaï the Volunteer, in crossing the bows of the Syracuse, took the risk of f ail- 
ing to sheerout in time, in accordance with her signal, and was solely responsibla 
f or the eoUision. 

In Admiralty. Libel by William R. McClellan against the steam- 
tugs Volunteer and Syracuse, for the loss of the canal -boat Ethel by 
collision* Decree for libelant against the Volunteer, and libel dismissed 
as to the Syracuse. 

Carpenter & Mosher, for libelant. 

Jïyland & ZabrisMe, for the Syracuse. 

Qoodrick, Deady & Goodrich and Mr. Foley, for the Volunteer. 

Bbown, District Judge. On the 19th of March, 1891, about 2:30 
p. M., the tide being flood, as the steam-tug Volunteer having a car- 
float on her starboard side, was passing Hom's Hook in coming from 
the Harlem river, and intending to go down in the easterly channel 
past Blackwell's island, her float came in collision with the libelant'g 
canal-boat Ethel, which was going up river in tow of the steam-tug Syra- 
cuse and on her starboard side, and the Ethel soon after sank. The 
libel was filed to recover the value of the canal-boat and cargo, with the 
Personal effects of those on board. 

There is considérable différence in the testimony concerning the pré- 
cise pls.ce pf the collision, whether immediately off Hom's Hook at 
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Eighty-Ninth stréet, or 200 Of 300 feet below thaï point. Bot I think 
^âiië différence is not very malierial. Thepilot of the Volunteér sàw the 
Syràotrée quite a distance below the point, and gave her a signal ôf two 
WhaStïesji to which the Syracuse immediately replied with two whistlés. 
This imported that the Volunteér would go across the bow of the Syra- 
cuse. That would be pursuing her usual course towards the eastward 
of Blackwell's island. I bave no doubt she did pursue very nearly 
her usual course; that she did not make any such sheer to starboard 
as to point towards the New York shoré, but that she went very near 
to the shore at tbe point of the Hook, and that the collision was caused 
thereby. The évidence leavés no doUbt that the Syracuse on the other 
hand hauled in as ne,ar as it was prudent to go to the Ifew York shore, 
as it was proper she should after the signais, and that she went as 
near shore as the Volunteér had any right to expect her to go. The 
Syracuse also slowed, and soon after stopped and backed. The bow 
Ofthe Ethel struck the car-float near her stern. Sevetal witnesses for 
the Volunteér place her stern at the time of collision 200 feet from the 
shore; the witnesses for the Syracuse ma)îe her much nearer; and Hom- 
mel, an independent witness on the Three Brothers, just astern of the 
Volunteér, who was in the best place possible to seé the position of 
thé Volunteér, says the Volunteér was running only about 100 feet off 
the Hook, so that he bad to change bis course and back off. 

Without entering further into the détails of the conflicting testimony, 
no reason is shown on the part of the Volunteér why, after she gave 
her signal of two whistlés and received the assenting answer of the Syr- 
acuse, which was on the Voluntèer's starboard bow, she did not shape 
her course more to port, 80 as to give naore room for the Syracuse to 
pass between her and the shore. The Syracuse was coming up with 
a strong flood-tide, and there was the more reason, therefore, why 
the Volunteér should give her sufficient room to pass, and not block 
her way. The Galatea, 92 U. S. 439. She had no right to expect 
the Syracuse to corne to a stand-still in such a tide-way as there waa 
there, to enable her to avoid the Volunteér, when the Volunteér, by 
shaping her course more to the left, could bave a%'oided her. The 
Syracuse, on the other hand, did hâve the right to assume that the 
Volunteér would keep to port enough to let the Syracuse go pâst, as 
nothing prevented the Volunteér from doing so. The Volunteér, when 
she gave her signal of two whistlés, was presumed to know what she 
could do, and on what to calcuJate; and in giving a signal of two whis- 
tlés she took the risfc of giving the Syracuse sufficient room to pass 
astern. The collision came from the miscalculation by the Volunteér 
as to the rapidity of the approach of tbe two vessels, and from her con- 
sequently going too near the point of the Hook. 

I cannot find upon the évidence that the Syracuse was dilatory in 
backing; that is to say, that she did not reverse as Soon as she had rea- 
son to suppose that the Volunteér was not shaping her course to port 
sufficiently and in tihie to allow the Syracuse room tô pass. The Grem- 
point, 31 Fed. Rep. 231; The F. & P. M. No. 2, U Fed. Eép. 701.; 
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Jadgment should, therefore, be against the Volunteer only, against whicb 
a decTee for the libelant may be taken, with costal and as respects the 
Syracuse, the libel is dismissed, with costs. 



Thb TncAH. 

Sanbobn V. The Tita», 

(Circuit Court o/ Apiteals, Second Circuit Jantiary 18, 1S92.) 

OOUJSION— TOW ANS Stbahbb. 

The tugT. , moTing bIowIt, with two car-floats along-side, came round the Battery, 
into the East river, neaT the New York shore. Thesteam-boatF.wascomingdown 
the East river, with the tide, at a speed ot 12 kaots. The boats heing about end on, 
; the T. portéd her wheel, and waa about to signal to pass port to port, in aocordance 
With the eighteenth rule of navigation, wben the F. signaled her to pass to atar- 
boar4> aqdishaped her own courge to port. The T. immediately assented, put her 
wh^l hard a-starboard, and stopped; but owing to her préviens action, and the ef- 
feot of the ttde on her port bow» she oontlhued to swing to starboard. The F. pro- 
eeeded -on her course to port until withia 200. or 800 f eet, when she repeated the 
signal; and àltered her course still more to port, but could not do so sufficiently, 
and coUided with the starboard tow of the T. JÈeld, that in departing from the 
statutory rule the F. took the responsibillty ot passing safely to starboard, and, as 
the T. did aU she could to comply with the signais, she was not in f ault. 4A Fed. 
Bep. SIC, afflrmed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel by Albert W. Sanbom against the steam-tug 
Titan and Car-Float No. 6, Starin's City, River & Harbor Transportation 
Company, daimant. Libel dismissed. 44 Fed. Hep. 510. Libelant 
appeals. Affirmed. 

Sidney Chubb, for appellant. 

TFm. TF. GoodricA, for appellee. 

Before Wallace and Lacombe, Circuit Jndges. 

Wallace, Circuit Judge. This is an appeal from a decree dismîss- 
ing the libel. The libelant seeks to recover for the injuries received 
by the steam-boat Frances in a collision with a car-float then in tow of 
the steam-tug Titan, which took place Augustll, 1889, in the day- 
time, in the East river, off pier 3 a distance of 300 or 400 feet. The 
Titan, having two car-floats in tow, — one lashed on either side,— had 
rouuded the Battery from the North river, and was proceeding to Forty- 
Fifth Street, in the East river. She was proceeding slowly, at a distance 
Of between 200 and 300 feet from the piers, and was about opposite pier 
2, wbenshe ^isçovered the Frances. The Frances was bound for pier 
26, îfortb river. She had been making for the New York side of the 
river, and was, when about opposite pier 9 or 10, a little further out 
from the, piers than the Titan, intending to round the Battery at a dis- 
tance of about two or three hundred feet away. She was going at a 
apéed, with the tide, of about 12 knots. Just before the collision tbe 
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'Ùim slruck the ebb-tide of the East river, which was runnîng strong. 
Iri rounding the Battery from the North river into the East river, after 
a vessel bas proceeded through the eddy between the tides of the tw6 
rivera at that point, upon encountering the ebb-tide of the East river on 
her port bow, it swings her ofl to starboard, unless such a movement 
is counteracted by putting the vessel's wheel to starboard. When the 
vessels were three or four hundred yards apart the Titan had passed 
through the eddy, and was heading against the tide on a course about 
parallel with the ends of the piers; and the Frances had approached, 
in the mean time, somewhat nearer to the New York shore. At that 
time the vessels were approaching each other end on, or nearly so, and 
the Titan put her wheel to port. She was about to signal the Frances 
with pne whistle, when the Frances signaled the Titan with two whis- 
tîes^ indicating her intention to pass the Titan and her tows starboard 
to gterboard, and shaped her course to port. The Titan promptly an- 
swerè3 the Frances' signal with two whistles, and hard a-starboarded 
her wheel, and stopped. She had swung somewhat to Starboard under 
tho îpQvence of her port wheel, and, owing to the force of the tide on 
the p^rt tow, did not recover under her starboard wheel, but kept swing- 
ing toiport. The Frances proceeded on her course to port until she 
was within two or three hundted feet of the Titan, when ît was apparent 
that the sheer of the Titan was so serions that a collision was immi- 
nent, whereupon the Frances signaled again with two whistles, and al- 
tôred her course still more to port, but apparently could not do so suffi- 
ciently within that distance, against the ebb-tide on her port bow, to 
a void collision; and thecar-float, which was on the starboard side of the 
Titati, came in contact with the starboard side of the Frances just aft 
of the fbrward gangway. 

We think there was no fault on the part of the Titan. When her 
wheel was put to port the vessels were approaching each other end on, or 
nearly so; and, under the eighteenth rule of navigation, it was the duty 
of the vessels to pass each other port to port. The Frances, however, 
desired to pass starboard to starboard. At the time her proposition to 
do so was made, and assented to on the part of the Titan, the vessels 
were sufficiehtly far apart to permit of their passing starboard to star- 
board if each of theni had governed her own movement» properly. 
The Titan did ail that she could to co-operate; but the Frances, not an- 
ticipating the sheer of the Titan, did not at first alter her course suf- 
ficiently to pOrt to make allowance for it, and, wbeh she altered her 
course still more to port, it was too late. We think the Frances, in at- 
tempting to départ from the statutory rule, took the risk of her ability 
to pass safély on the starboard hand of the Titan. Of course, by assent- 
ing to the proposition of the Frances for a departuré, the Titan un- 
dertook, on her part, to do nothing unnecessarily to embarrass the ma- 
neuver of the Frances. She fulfiUed her obligation; and althoùgh, had 
it not been for her sheer to starboard, there would not havé been a col 
lisibn, she was not in fault for the sheel',' because she did everything V» 
faér pûwet to counteraéti it. The decree is aflBrmed. 



IN BE COB. iSl 

h, re CoE et ai. 
(CTrcMtt Conrt of Appeals, First Circuit. Marcb 16, 1893.) 

Appealablb Okdees — Remandins Cause — Circuit Coukt op Appeals Act. 

The provision of the judioiary act of August 18, 1888, that no appeal shall lie f rom 
an order of the circuit court remanding a cause to a state court, was not repealed 
by the act creating the circuit court of appeals, (26 St. at Large, p. 826,) which, in 
section 6, gives it jurisdiction to review ail "final décisions" of the circuit courts, 
"unless otherwise provided hy law, " and in section 14 expressly repeals ail acts in- 
consistent therewith, since such an order is not a "final décision, "within themean- 
ing of the act, and, even if it should be so considered, the act f orbidding the appeal 
has "otherwise provided." 

Pétition by Ebenezer S. Coe and David Pingree for a writ of -manda- 
mus. Denied. 

Harry G. Sargent, Oliver E. Branck, Henry Heywood, and Everett Fldcker, 
for petitioners. 

Frank S. Streeter and Sanbom & Hardy ^ opposed. 

Before Colx, Circuit Judge, and Wsbb and Cabpknïeb, District 
Judges. 

Carpenter, District Judge. This is a pétition for a writ of manda- 
mua to be direct ed to the Hon. Thomas L. Nelson, presiding in the cir- 
cuit court for the district of New Hampshire, requiring him to allow an 
appeal to this court from an order remanding to the suprême court of 
the State of New Hampshire the bill in equity between thèse petitioners 
on the one side and the Mount Washington Èailway Company and oth- 
ers on the other side. The appeal was disallowed, on the ground that 
by the judiciary act of August 13, 1888, no appeal lies from the décis- 
ion of a circuit court of the United States remanding a cause removed 
thereto from a state court. That act provides that, " whenever any cause 
shall be removed from any state court into any circuit court of the United 
States, and the circuit court shall * * * order the same to be re- 
manded, * * * no appeal or writ of error from Uie décision of the 
circuit court so remanding such cause shall be allowed." 25 St. at 
Large, p, 435. The petitioners contend that this provision is repealed 
by the act establishing this court, (26 St. at Large, p. 826.) That act, 
after defining the cases in which appeals are to be allowed to the suprême 
court, provides in section 6 that "the circuit courts of appeals * * * 
shall exercise appellate jurisdiction to review * * * final décision 
in the * * * existing circuit courts in ail cases other than those 
provided for in the preceding section of this act, unless otherwise pro- 
vided by law;" and in the fourteenth section, that "ail acts and parts of 
açts relating to appeals or writs of error inconsistent with the provisions 
for review by appeals or writs of error in the preceding sections five and 
six of this act are hereby repealed." 

The petitioners argue that the décision of a circuit court remanding a 
cause to a state court was, at the time of the passing of the last-named 
act, a final décision, because it was a décision from which no appeal 
v.49F.no.7— 31 
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could be taken, and that, therefore, it cornes within the terms of the 
sixth section as above quoted. Théy then contend that the case is not 
taken eut of the provision of the statute by force of the words, "unless 
otherwise providéd by law," for the reaaon that the section above quoted 
from the act of 1888 prohibits, but does not provide, an appeal. From 
thia it follows, so the argument runs, that the act of 1888 is so far in- 
consistent with the sixth section of the act of 1891 , and is consequently 
repealed by the fourteenth section of that act. There are, as it seems to 
us, several defects in this argument. In the first place, an order re- 
manding a cause to a state court is not a final décision in the case, within 
the meaning of the act. McLish v. Eoff, 141 U. S. 661, 12 Sup. Ct. 
Kep. 118; RaUway Go. v. Roberts, 141 U. S. 690, 12 Sup. Ct. Rep. 123. 
Compare Railtoay Co. v. Wiswall, 23 Wall. 507; Morey V. Lockhart, 123 
U. S. 56, 8 Sup. Ct. Rep. 65; Railway Go. v. Thouron, 134 U. S. 45, 
10 Slip. Ct. Rep. 517. The words "final décision" cannot be held to 
include a remanding order, — First, because it is not a décision, but a 
"refusai to hear and décide;" and, seamdly, because it is not final, — that 
is, it ÎB not décisive of the cause. To say that it is final because no ap- 
peal eould be taken from it is clearly inadmissible. If the statute were 
to be so read, then it would include ail interlocutory decrees; and the 
grant ofan appeal from such decrees, given by the seventh section of 
the act, would be superfloous. Still further, even if a remanding order 
be held to be included in the words "final décision," it is still within the 
exception of the statute. The words "otherwise providéd" do not im- 
ply an affirmative provision or grant of jurisdictioa. A "provision" of 
law may be prohibitive as well as permissive. We are therefore of 
opinion that there was no error in the action of the judge who disallowed 
the appeal, and that this pétition must be dismiissed. 



Northern Pac. R. Co. v. Glaspell. 
(CfrcMit Court (tf Appeal», Eighfh, ClreuU. Februaiy 8, 1893.) 

Atfeai. to Oottet of Appbals— Appeal to Suprême Court Pbnbino. 

Act Copg. Marcb 3, 1891, wbile it does not confer u[>oa one party the right to 
carry a cause before two appellate courts attbe same time, does not confer upon 
him tbe power to defeat tbe right of appeal by the other party to the circuit court 
of appeats upon the merits, by taking an appeal or writ of error to the suprême 
court upon the question of the jurisdiction of the trial court; and, in case of such 
separate appeals, the cause will be continued in the circuit court of appeals, to 
await the décision of tbe suprême court upon the question of jurisdiction. 

Error to the Circuit Court of the United States for the District of North 
Dakota. 

Motion to dismiss writ of error for want of jurisdiction. Overruled. 
For. former report, see 43 Fed. Rep. 900. 

Edgar W. Gamp and Samiid L. GlaspeU, for the motion. 
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John C. BvRiXt, Jr., W. F. BaU, and John S. Watson, opposed. 
Before Caldwell, Oircùit Judge, and Shikas and Thayeb, District 
Jndges. 

Shieas, District Judge. In February, 1885, Albert H. Glaspell 
brought an action in the district court of Stutsman county, in thé then 
territory of Dakota, against the Northern Pacific Railroad Company, to 
recover the sum of $14,000 as damages alleged to hâve been caused by 
misrepresentations in regard to the quality of certain lands sold to him 
by the company. Upon the admission of North Dakota as a state intô 
the Union, the cause was transferred, at the request of the railway com- 
pany, over the objection of the plaintiff, into the United States cir- 
cuit court for the district of North Dakota, and, upon a trial had be- 
fore the court and jury, a verdict was rendered in favor of the plaintiff 
for the sum of $1,120, ànd on June 1, 1891, a judgment was entered 
upon the verdict. On June 16, 1891, the plaintiff, Glaspell, sued out 
a writ of error to the suprême court of the United States for the purpose 
of presenting the question of jurisdiction, bis contention being that the 
transférai of the cause from the state to the fédéral court was without 
warrant of law. The record was duly certified and filed in that court. 
On the 30th day of July, 1891, the défendant company, alleging errors 
occurring on the trial of the case upon the merits, sued out a writ of er- 
ror to this court, and in due time the record was filed with the clerk. 
On the 28th of January, 1892, the plaintiff, Glaspell, filed in this court 
a motion to dismiss the writ of error, on the ground that this court is 
without jurisdiction, for the reason that the action is pending before the 
suprême court upon the writ of error taken upon the question of juris- 
diction, which was duly issued and served before the writ to this court 
was allowed. In support of the motion, counsel cite the case of MclÂsh 
V. Roff, 141 U. S. 661, 12 Sup. Ct. Rep, 118, in which it is held that 
under the provisions of the act of congress of March 3, 1891, an appeal 
or writ of error upon the question of jurisdiction cannot be taken to the 
suprême court until after final decree or judgment in the trial court; 
that, when such final détermination is had, then the defeated party must 
elect whether he will rely alone upon the question of jurisdiction, and 
take bis appeal or writ of error to the suprême court, or carry the whole 
case to the court of appeals. It is clear that the suprême court had in 
mind, in this construction of the statute, only the question whether one 
party could carry a case into two appellate courts at the same time, and 
was not giving the rule that is to obtain when, as in the case before the 
court, the one party seeks an adjudication on the question of jurisdic- 
tion, and the other upon questions affecting the merits of the contro- 
versy. If it should be held that the suing out a writ of error to the su- 
prême court upon the question of jurisdiction by the one party bars the 
right of the other to bring the case to this court upon the other questions 
involved, then it is possible to defeat in evéry case an appeal to this court. 
Ail that is needed is to raise, by proper plea, a question of jurisdiction, 
and then the party who is successful in the tri^ on the merits can at 
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once assign error on the point of jurisdiction, and thus carry the cause 
to the suprême court, and retain it there until the time for appeal to 
this court has expired, and so defeat the main pur pose for which the 
act of March 3, 1891, was enacted. In our judgment, each party may 
exercise the right of appeal created^by the statuts. 

Before the enactment of the act of March 8, 1891, in ail cases com- 
ing within the jurisdiction of the suprême court, double appeals could 
be taken; that is to say, each party could prosecute an independent ap- 
peal or writ of error in the same cause, and the one did not defeat the 
other. True, the cause upon both appeals or writs would be before the 
eame appellate court; but the fact that the case may, upon différent is- 
sues, be pending before two courts at the same time, is not an insuper- 
able objection to taking jurisdiction. Under the provisions of section 7,. 
Act March 8, 1891, an appeal maybe taken to this court from an order 
granting or continuing a preliminary writ of injunction, and the pro- 
ceeding in other respects remains in the circuit court, which has the 
right, to stay the cause or not, as it may deem best. In such cases the 
cause is pending in two courts at one and the same time, not, however, 
upon the same question or issue; and the taking jurisdiction by the one 
court of a question properly determinable by it does not necessarily bar 
or defeat the jurisdiction of the other court. 

If the contention of the counsel for Glaspell is correct, then it would 
foUow that, if the railway company had sued out its writ of error to this 
court before he had taken the case to the suprême court, his right to 
présent the question of jurisdiction would hâve been lost, because the 
railway company does not bring up that question, and Glaspell could 
not bave based a writ of error to this court upon that point. The act of 
March 8, 1891, isto be construed reasonably, and in such a mannerasto 
secure to litigants the rights of appeal which it was ciearly the purpose 
of the statute to confer upon them. Is it not clear if one party should 
bring a case into this court upon errors aifecting the merits of the con- 
troversy, and, after the jurisdiction of this court had attached, the other 
party should sue out a writ of error tothe suprême court upon the ques- 
tion of the jurisdiction of the trial court, that the later proceeding would 
not defeat the right of this court to hear, at the proper time, the errors 
assigned touching the merits; and, on the other hand, ought the fact 
that the one party had rightfully brought the case to this court on er- 
rors assigned touching the merits be allowed to defeat the right of the 
other party to présent the question of jurisdiction to the tribunal which 
the statute makes the final arbiter of such questions? The act of March 
8, 1891, as is expressly ruled in McLish v. Roff, does not confer upon 
one party the right to carry a cause .before two appellate courts at one 
and the same time; neither, in our judgment, does it confer upon one 
party the power to defeat the right of appeal upon the merits secured by 
the statute, by taking an appeal or writ of error upon the point of the 
jurisdiction of the trial court. AU practical difficulties can be avoided 
by giving to each party the right to appeal to the court having the juris- 
diction of thç question or questions he desires to hâve reviewed; but 
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when the appeals hâve each been perfected, and the rights of each liti- 
gant hâve in this respect been secured, then it will be for this court to 
détermine whether it will allow a hearing before it until the question of 
jurisdiction has been adjudicated by the suprême court. 

Entertaining thèse views, we hold that this court îs not without juris- 
diction in the case, and the motion to dismiss is therefore overruled, at 
cost of the défendant in error, and the cause will be continued awaiting 
the décision of the suprême court upon the question of jurisdiction. 



Sabqent V. KiNDBËD, (two cascs.) 

(Circuit Court, V. North Dakota. Maroh 8, 1892, 

1. AsMiSBioK OP Tbbbitobies — Tbanspbb ov Causes. 

The proviso to the enabling act of February 33, 1889, (25 St. c. 180, J 23,) admit- 
ting North Dakota, Bouth Dakota, Montana, and Washington into the Union, that 
transfers of actions pending in the territorial courts shaU not be made to the féd- 
éral courts except upon written request of one of the parties filed In the proper 
court, and, in the absence of such request, such cases shall be proceeded with in 
the proper state court, was intended to permit parties to proceed in the state courts 
In ail cases where such courts bave concurrent jurisdiction, unless one of the par- 
ties invoked the jurisdiction of the fédéral courts in cases of a fédéral character. 

2. Same— Application. 

The "proper court" In which to flle a request for a transfer is the court where 
the files and records of the case are found at the time the request is to be filed. 
8. Samb— Time op Making. 

The request for a transfer cannot be filed at any time before trial, but must bè 
made before the party making the request bas voluntarilyand actively invoked the 
jurisdiction of the state court. Défendant, by submltting to the state court a mo- 
tion for continuance, and an order settiog the cause for trial at a following term, 
loses his right of transfer. 

At Law. Two actions. Motion to remand. Granted. 
W. F, Bail, for plaintiff. 
Seth Newman, for défendant. 
Before Thomas, District Judge. 

Thomas, District Judge. At the time the state of North Dakota was 
admitted into the Union, on the 2d day of November, 1889, thèse two 
actions at law were pending and at issue between the above-named par- 
ties in the territorial district court in and for Cass county, D. T. Both 
actions were regularly upon the jury calendar for trial in the state court. 
The district court in and for Cass county, state of North Dakota, be- 
came the successor of said territorial court for the trial and détermina- 
tion of such cases as were properly transférable to that court by opéra- 
tion of law. From the transcript of thèse cases, filed in this court, it 
appears that both of the cases were properly upon the jury calendar for 
trial in the state court after the admission of the state, and that at the 
June term of the state court for 1890 the défendant made a motion in 
each case, based upon affidavits, for continuance over that and to the 



486 FEDERAL RI^OBTEE, VOl. 49. 

ne;tt SHCceecUng term. Tt is admitted that the motions were resisted by 
l^9.plaintiff, but notwithstanding the court granted the motions, and or- 
dered each case to stand on the peremptory call on the first day of the 
next term. It also appears that at the next term, and before the com- 
mencement of the trial, in each case, the défendant filed in open court a 
request in writing, in due form, for a transiter of said cases to this court, 
a transcript of the record in each case having been filed in this court, 
showing that at the time of the commencement of thèse actions the plain- 
tiff was a citizen of the state of Illinois, and at the time of the filing of 
said request by the dei'endant was a citizen of Illinois; that the défend- 
ant, Charles F. Kindred, at the time of the commencement of thèse ac- 
tions, was a citizen of the state of Minnesota, and at the time of filing 
the request was a citizen of the state of Pennsylvania; and that the mat- 
ter in dispute in each case exceeds the sum of $2,000, as required by 
statute. The plaintiff now moves to remand the cases to the state court, 
for the reason that this court has no jurisdiction of the actions, or either 
ofthem. 

The détermination of this matter involves the construction of section 
23, c. 180, of the act of congress approved February 22, 1889, entitled: 

"An actto provide for the division of Dakota intotwo states; to enable the 
peopie of Korlh Dakota, 8outb Dakota, Montana, and Washington to form 
constitutions and state governmeute, and to be admitted into tlie Union on 
an equal footing with the original states; and to make donations of public 
lands to such states. " 

Section 21 of said act provides for the création and organization of the 
district and circuit courts of the United States, and confers upon said 
courts, and the judges thereof, respectively. the same powers and juris- 
diction as are possessed by the circuit and district courts and the judges 
of the United States courts. Section 22 provides for the disposition of 
cases pending on appeal or writ of error in the suprême court of the 
United States and in the suprême court of the territory, and for the pros- 
ecution of appeals and writs of error from judgments of the suprême 
court of the territory rendered prior to the admission of the state. Section 
23 provides that the circuit and district courts of the United States, re- 
spectively, shall be Ihe successors of the suprême court and district courts 
of the territory in ail cases, proceedings, and matters pending in the su- 
prême or district courts of the territory at the time of the admission of 
the state into the Union, and arising within the limits of said state, 
whereof said United States courts might hâve had jurisdiction under the 
laws of the United States, had such courts existed at the time of the 
commencement of such cases. It also provides, in. the second clause of 
said section 28, that the courts created by the state of North Dakota 
shall be the successors of the suprême and district territorial courts in 
respect to ail other cases, proceedings, and matters pending in the su- 
prême or district courts of the territory at the time of the admission of 
the state, and arising within the limits of said proposed state. It also 
provides that ail files, records, indictments, and proceedings relative to 
any such case shall be transferred to said circuit, district, and state 
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courts, respectively, and the same shall be proceeded with therein in 
due course of law. It also provides that no writ, action, indictment, 
case, or proceeding pending at the time of the admission of the state 
shall abate by such admission. Then cornes the proviso, which reads as 
folio ws: 

"Provided, however, that in ail civil actions, cases, and proceedings in which 
the United States is nota party, transférs shaU net be madè to the circuit and 
district courts of the United States except upon the written request of one of 
the parties tp such action or proceeding, flled in the proper court; and, in the 
absence of such request, such cases shall be proceeded with in the proper state 
court." 

This proviso is peculiar to this enabling act. I do not find it, or a 
similar provision, in any other enabling act. In order to ajgcertain the 
meaning of congress in adding this proviso, we may look to the defects, 
if any, in other acts, relative to the admission of states, and the remedy 
proposed. A late expression of the law of congress relating to the dis- 
position of pending cases in territorial courts, on the admission of the 
territory into the Union, is found in the act of congress of June 26, 1876, 
in respect to the administration of justice in Colorado. 19 St. p. 61. 
That act was the most perfect and spécifie, relating to the disposition of 
pending cases, of any that had been passed by congress up to that time. 
The enabling act for the admission of this state, with the other states 
named therein, relative to the administration of justice and the dispo- 
sition of pending cases at the time of the admission of the state, is mod- 
eled after the Colorado act of June 26, 1876, but is more spécifie in its 
terms. Section 8 of the Colorado act was spécifie as to the disposition 
of cases of a fédéral character, and is substantially the same as the first 
clause of our section 23. Upon a careful reading of our section 23, it 
will be found that section 8 of the Colorado act is embodied in it, in 
terms, and in addition spécifie provision is made in said section 23 for 
the disposition of cases not of a fédéral character, and also spécifie pro- 
visions for the purpose of preventing the abatement of any writ, action, 
indictment, case, or proceeding at the time of admission. Nothing in 
section 23 of our act, down to the proviso, is left for construction, as 
was the case in the Colorado act relative to cases not of a fédéral charac- 
ter, and the survival of actions. Section 23, together with sections 21 
and 22, embodies ail of the provisions of the Colorado act of June 26, 
1876, and expresses in clear terms provisions relative to pending cases 
not of a fédéral character, which seem to hâve been implied and lelt to 
the construction of the courts in the Colorado and prior enabling acts. 
Bmner v. Porter, 9 How. 235; Ameay. Railimy Oo., 4 Dill. 252. 

What was the purpose of congress in adding to section 23 the proviso 
above quoted? By the Colorado act of June 26, 1876, ail cases of a 
fédéral character were at once, on the admission of the state, transferred 
to the United States courts. Cases of a fédéral character may be such 
by reason of parties, as where the United States or fédéral corporations 
are a party, or because they arise under the constitution or laws of the 
United States, or because of citizenship, without respect to subject-matter. 
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Aptes V. RaHway Co. , swpra. If the fédéral character of the case appeared 
in the pleadinga or record, under the Colorado act, no discrétion was 
leftto the parties as to the tribunal to which they would submit pend- 
ing cases, although -both parties rnight désire to hâve their cases tried in 
the state court, where such court had concurrent jurisdiction with the 
fédéral courts. The purpose of congress in adding this proviso to section 
23 was to remedythis defect, and to permit parties to proceed in the 
state courts, in ail cases where such courts hâve concurrent jurisdiction, 
unless one of the parties invoked the jurisdiction of the fédéral courts 
in cases of a fédéral character. The fact, judicially declared, of an un- 
conditional admission of a territory as a state, and the érection of fédéral 
courts therein, and the extension of the laws of the United States over 
thesame, is, ipso facto, to extinguish the territorial government, and with 
it the territorial courts of the gênerai government. Benner v. Porter, supra; 
Ames V. Eailway Co. , supra, A provision for the transfer of pending cases 
in the territorial courts was therefore necessary, upon the admission of 
the sta,te. Congress made such a provision in and by sections 21-23 of 
the enabling act for the admission of this state, and the state of North 
Dakota oonsented to receive jurisdiction of ail cases of which its courts 
hâve exclusive and concurrent jurisdiction under its constitution and 
laws. Had this court existed at the time of the commencement of thèse 
actions, it might hâve had jurisdiction thereof ; the plaintiff being a 
citizen of Illinois and the défendant then a citizen of Minnesota, the 
matter in dispute in each case exceeding $2,000. Faleê v. Eailway Co., 
32 Fed. Rep. 673; Amsinckv. BaldersUm, 41 Fed. Rep. 641; Burckv. 
Tayhr, 39 Fed. Rep. 581; Kansas Oity du T. R. Co. v. Interstate Lumber 
Co,, 37 Fed, Rep. 3. They were proper cases to transfer to this court 
upon the filing of a written request by either party, in due form, in the 
proper court. 

Two questions are involved in thèse motions: Mrst, were the requests 
filed in the proper court? and, second, were they filed in time? 

As there is no express provision of the statu te defining the proper court, 
the meaning raust be determined by construction, in view of the other 
provisions of the statute. I am of the opinion that the "proper court" 
isthat court where the files and records of the case are found at the time 
the request is to be filed ; that court whose clerk bas the custody of the 
files and records, and who can transfer the same to the fédéral court; 
and that the requests in this case were filed in the "proper court." It 
was evidently the intention of congress to allow either party to an action 
pf a fédéral character to transfer the caseto the United States court upon 
compliance with the statute; and it must be presumed, in the absence 
of any expressed intention to the contrary, that congress intended that 
parties should hâve a, reasonable time and opportunity to file such re- 
quests. If a party iscompelled to file such request in the territoiùal 
court, or, upon failing to do so, submit to the jurisdiction of the state 
court which is made the successor of the territorial court, bis time is un- 
reasonably and unnecessarily limited, whereas, if he may file his request 
in the state court, heis afforded a fair and reasonable time and oppor- 
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tunity of making hîs élection between the state and fédéral courts. Thia 
view seems reasonable, and consistent with the spirit and reason of the 
statute, and is adopted by this court, in harmony with the implied 
opinion in Âmes v. Railway Oo. , supra, and the décisions in Carr v, Fife, 
44 Fed. Rep. 713; Kenyan v. Knipe, 46 Fed. Eep. 309. 

Were the requests in thèse cases filed in time ? There is no express 
limitation of the time in the proviso or in the statute. The statutes rel- 
ative to the removal of causes from the state courts are not applicable 
to this class of transfers. By the enabling act the survival and disposi- 
tion of ail cases pending in the territorial courts were provided for. The 
laws of the United States were given force and effect immediately upon 
the admission of the state, and the fédéral courts created and established. 
By the constitution of the state of North Dakota, such courts were created 
and established. The laws of the territory were adopted as the laws of the 
state, 80 far as applicable, and the consent of the state given to receive and 
accept juriadiction of pending cases by thèse courts, to the extent of their 
jurisdiction. By the opération of law, thèse cases were immediately trans- 
ferred to thé state district court in and for Casscounty; and in the absence 
of a request, duly filed, to transfer the same to this court, by either party, 
that court had jurisdiction to proceed and détermine. The fédéral char- 
acter of thèse cases does not appear in the pleading made and filed in the 
territorial court, or as they were in the state court, prior to the filing of the 
request to transfer to this court. But, as now appears by the transcript 
of the record filed in this court, they are of a fédéral character, and this 
court might hâve had jurisdiction thereof, if it had existed when thèse 
actions were commenced. It was proper to make clear and show by 
written requests, as was done in both of thèse cases, that they were in 
fact of a fédéral character. Kenyan v. Knipe, supra. But the question 
recurs, when must the request be filed? Can it be filed at any time be- 
fore the trial, as contended by defendant's attorney, although the party 
so filing the request bas, prior thereto, voluntarily and actively invoked 
the jurisdiction of the state court in the action? I cannot accept this 
contention of the leamed counsel for the défendant. At the time of the 
admission of the state, this défendant had the right to submit to the ju- 
risdiction of the state court, or file a proper request and bave the cases 
transferred to this court; but hecould not do both. He was then placed 
in a position where he must, before taking active steps in thèse actions, 
détermine to which tribunal he would submit. Silence or passive in- 
action in such cases, for a reasonable time, perhaps, would not hâve es- 
topped him; but any décisive action by which he actively invoked the ju- 
risdiction of the state court, with knowledge of bis rights and of the fact, 
must necessarily bave determined bis élection to remain in and submit 
to the jurisdiction of that court. This well-recognized common-law prin- 
ciple is peçuliarly applicable in the construction of the statute in ques- 
tion, in relation to the point hère involved. The case of Ames v. Railway 
Cb., supra, construing the Colorado act of June 26, 1876, decided by 
Judge DiLLON, and coûcurred in by Justice Miller, is in point. On 
June 26, 1876, a bill wae filed in the territorial court of Colorado, by 
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A|iïes d'ol., for tlie foreelosure of a mortgage and -the appoînlment of a 
repeiver. An answer bj' the défendant and a replication by tbe plaintiffs 
were also filed in the territorial court. The motion was made in the ter- 
ritorial eourt for the appointment of a receiver, -which was resisted. 
The motion was pending and undecided when thestate was admitted, on 
the Ist dfty of Augusti 1876, and was decided by the state court early in 
August,: jftnd a receiver apppinted by that court. The receiver was un- 
able to.obtain possession of the property; and the state court, on appli- 
cation oithe plaintiffs, qrdered outa writ of assistance to put the receiver 
in possession. The pleadings did not show citizenship of the plaintiffs, 
and for that reason it did not appear to be a case of fédéral character. 
On October 24, 1876, the plaintiffs caused to be filed with the clerk of 
the state court an affidavit showing citizenship of plaintiffs, and the solic- 
itors for plaintiffs gave notice to the clerk that the case was transferred to 
the fédéral court; and it would appear from the opinion ofJudge Dillon 
that the files and records were transferred to the fédéral court. A mo- 
tion to docket the case in the fedei:al court was made before Judge Dil- 
lON. ^The court dismissed the motion uppn the ground that the plain- 
tiffs had, by invoking the action of the state court in oblaining an order 
foi^ the appointment of a receiver, and subsequently procurîng a writ of 
assistance, eleçted to remain in the state court, and that such élection 
was irréversible. On this point Judge Dillon said: 

"If the fédéral cfaaracter of a pending causée does not thus appear, the court 
in which itis pending may rightfully proceed therein af ter tbe admission of 
the state, ftt least until it is shown to the court that it ia : one of fédéral cog- 
nizan,ce. In the présent cause the pleadings did not show that it was one of 
fédéral charactpr, as there was no averment in the bill of complaint of the cit- 
izenship of plaintiffs. As the cause was in the court, and the court was in 
existence, and tbe fédéral character of the cause did not appear, it follows 
that tbe court had jurisdiction to act therein after tbe admission of the state. 
It is contended bf the défendant company that the complainants bave elected 
to remain in the state court, and that, having done so, they are bound thereby, 
in virtue of the common-law principle.that an élection once deliberately made 
is binding and irréversible. In other words, after the Ist day of August, the 
plaintiffs could bave taken Steps to show the fédéral character of the cause, 
and arrésted ail further action of that court. Instead of doing this, they in- 
voked thé continued exercise of the jurisdiction and powers of that court, and 
obtained in August au order appointiriga receiver, and subsequently procured 
an order for a writ of assistance, which was issued. After bavlng, with 
knowledge of ail the facts as to jurisdiction, done this, can they afterwards 
change the forum? And, if so, what limitation in point of time exiats, and 
can it be exercised down to the time of final hearing? It is my judgment, in 
a case whose fédéral character does not appear of record, that tbe party who, 
with knowledge of ali tbe facts, wishes tbe case to go to tbe fédéral court, 
under section 8 of the act of June 26, 1876, must take bis élection before vol- 
untariiy invoking thp action and power of tbe court; ptherwise, he is con- 
cluded from afterwards electing to reyeal its fédéral character, and bave a 
transfer by vir,tûe of the làst-mentioned act. ïhe case, by his consent and ac- 
tion, bas bèictinie one belonging to the local court, and Can only be reuioved 
therefrôm, if àt ail, under the removal acts applicable generally to the trans- 
fer of causes from the statë to the fédéral courts. It may be true that the 
plaintifl can, liké other suiJwSiiel^owbere, bave tbe benegt of the, removal 
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acts. If he ean brîng hîs case within'them; but it is not necessary to déter- 
mine tliis point. The resuit of thèse views is that, as the plaintiffs, nfter 
the admission of the state, not only voluntarily submitted to the action of the 
local court, but invoked it and obtained it, they could not afterwards transfer 
the cause on affidavits âled with the clerk of that court, in the manner hère 
attempted." 

I am unable to distinguish this case, on principle, from the cases at 
bar. In that case the plaintiffs had a right to show the fédéral char- 
acter of their case belbre they invoked the jurisdiction of the state court, 
and hâve the files and records transferred to the United States circuit 
court. But they made their élection to remain in the state court, and 
lost the right to invoke the jurisdiction of the fédéral court by actively 
invoking the jurisdiction of the state court. If the pleadings in that 
case had shown that it was a case of fédéral character, it would hâve 
been transferred to the fédéral court by opération of law, but, because 
the pleadings failed to show the fédéral character of the case, it went to 
the state court; and Judge Dillon holds that the state court had juria- 
diction of the case. If the plaintiffs in that case had shown that the 
case was of a fédéral character in the state court, belbre actively invok- 
ing the jurisdiction of that court, they might bave had their case trans- 
ferred to the fédéral courts; or in other words, upon showing in the state 
court that the case was in fact of a fédéral character, the case would hâve 
gone to the fédéral court. There is no différence in principle between 
that case, upon the facts disclosed, and the case at bar. Plaintiffs had 
an élection to remain in the state court, or make a proper showing and 
invoke the jurisdiction of the fédéral court. The proviso in section 
23 of our act makes spécifie provisions for, not only cases of that char- 
acter, but of ail cases where the state court bas concurrent jurisdiction 
with the fédéral court; and either party may make, by virtue of that 
proviso, in the state court, the proper showing before actively invoking 
the jurisdiction of the state court, and hâve his case transferred to the 
fédéral court, if it is in fact of a fédéral character, and request the state 
court to transfer it to the fédéral court. In the case at bar the défend- 
ant had the right to make the proper showing, and file his request and 
hâve thèse cases transferred to this court. He elected to remain in the 
state court, and lost the right of transfer, by actively invoking the juris- 
diction of the state court, knowing his rights and the fiacts, and by submit- 
ting to the state court the motions for a continuance at the June term 
for 1890, and submitting to the order made by that court for a con- 
tinuance and the setting of the cases for trial upon the peremptory 
call at the foUowing term of that court. 

Thèse views are in accord with the foUowing décisions: Wiiigv. RaU- 
way Go., (S. D.) 47 N. W. Rep. 530; Mvrray v. Mining Co., 45 Fed. 
Rep. 387. 

It foUows that both of thèse cases must be remanded to the state court; 
and it is accordingly so ordered. 
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HiNCHMAN V. KeLLEY d ol. 

{CircuU Cawrt, D. Washington, W. D. February 16, 1893.) 

BQtTiTT— JuRiSMOTioN— Suit to Dbolabb Tkdst.' 

A suit in equlty to déclare a trust, not evidenced by any writing, and to establlsb 
a clalm of titîe to land, by a vendee of the cestui que trust of a vendes named in an 
exeoutory oontract to oonvey the land, commenoed after the death of both partie» 
to said coutract, cannot be maintained; because (1) suiBcient évidence to prove 
the averments of the bill aa to the interest of the plaintiff's grantor must neoes- 
sarily be lacking; (2) equlty wUl not ald one who buys a lawsuit on ^eculation. 

In Equity. On demurrer to bill. Sustained. 

C. 8. Fogg, for plaintiËf. 

Oalmha Panons and /. C. StaBcup, for défendants. 

Hanfoud, District Judge. I hâve cônsidered the démarrer to the bill 
in this case, and I think it is well taken. It is diflSoult to détermine 
from thé bill the nature of the suit. ' The averments are snch as are or- 
dinarily:framed to support a bill for the spécifie performance of a con- 
tracta or to déclare the existence of a trust in regard to the ownership of 
property; but the prayer asks for no such relief. The prayer is ap- 
propriate to a bill of peace, or a bill to remove a cloud from the title to 
real estate. I am satisfied, however, upon considération of the bill as a 
whole, that the complainant is not ^tiÛed to either fonn of relief. Tlie 
jprayer Cannot be granted, because the bill shows affirraatively that the 
complainant is not the owner of the légal title to the property which ia 
the subject of the suit. He bas, therefore, no foundation for a suit in 
the nature of a bill of peace, and he bas no title which can be clouded. 
Only the owner of the légal title can maintain a suit in equity for such 
relief, either according to the forms and rules of equity practice, or the 
Code procédure of this state. Formerly a suit could only be maintained 
by an owner who was in possession, but now, under a statu te of this 
state, a suit to détermine adverse claims to real estate can be maintained 
if the property is not in the possession of any one; but the plaintiff, to 
bave a standing in court, must show that he bas a légal title tpthe prop- 
erty. This bill sets forth as the foundation of the right which the com- 
plainant claims an executory contract for the conveyance of the title to 
certain real estate, made in 1872, which contract was never performed. 
The vendor in the case hàs since died; the persons whom the bill allégea 
were the repl owners of the property, and for whom the vendor in the 
contract was a mère trustee^with power to sell, bave died; and the vendee 
named in the contract bas died. It is claimed that this vendee was also 
but an agent and trustée for another party. There is in the bill no aver- 
ment that any of the persons interested , while living, gave any informa- 
tion as to the existence of this secret trust, or did any act to perpetuate 
évidence of the existence of such a trust; and it is only a vendee of the 
eestui que trasl, who now appears as complainant, asking to bave the trust 
dedared, — ^a trust that is not evidenced by any writing, and which could 
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ônly hâve been known at the time of its création to persons who are now 
dead. I think it is impossible to prove the averments of this bill by any 
légal évidence, and on that ground the suit must fail. I hold also that 
the court ought not to hear a party who cornes before it as a purchaser 
of a mère right to sue. The purchaser of a légal right may by his pur- 
chase become entitled to protection and aid from a court of law, and, if 
entitled to it, he can obtain appropriate relief in a court of law; but 
courts of equity will render no assistance to any schéma of spéculation 
depending for success upon its détermination of any controversy. In 
other words, equity will not aid the purchaser of a lawsuit in axx endeavor 
to dérive profit from such an investment. 



Gasquet r. Cbbscent City Bbewino Co. 

iCi/rcuit Court, E. D, Louiaiana. February 6, 1893.) 

t. Mastbb's Rbpoet— Timb o» Fiuno. 

The term "month,'' as used in equity rule 83, giving one month from the tIme 
of filing a master's report to &le exceptions thereto, means a calendar, and not ik,x 
lunar, month; therëtore, wtaere the report is flled ou May 28tb, a coufinoatoi} 
order, made June 28tb, Is prématuré. 

a. BaME— 'W'iTHrBAWAL 0! EXCKPnONS— CONFIBMATIOIT. 

The formai withdrawal by an excepter of an exception to a master's report on 
the order-book and in a paper flled by the excepter in the cause is a siuâcient 
■withdrawal of the exception, although no order of disoontinuanoe is allowed by 
court, and the report wiU stand conûrmed, ander equity rule 88, after the lapse of 
time fixed therein. 
•8. Mastbb's Bepobt — Exceptions — Contosmatios. 

Where a receiver, not in his eapaoity aa trustée, but for himself, and agaiust the 
trust-estate, provokes, adversely to au others in.interest, a contest, by presenting 
to the court a claim for compensation, and the matter is referred to a mastei-, his 
report, so far as exception thereto is conoerned, falls within equity rule 83, provid- 
ing that the report sball stand conflrmed on the next rule-day after a month bas 
expired without the flling of exceptions; and equity will not hear exceptions made 
thereafter, unless the party was preventéd from making them in time tbrougli 
accident, surpriise, mistake, or f raud. 

In Equity. On exceptions to master's report. 

Richard De Oray and F. B. Tfiomas, for petitioners. 

E. Howard McGaléb and Frank L. Bichardson, for respondent. 

BiLLiNGS, District Judge. The court allows the amended and enlarged 
Btatement of the teatimony to be filed, for the filing of which leave was 
asked by the solicitors of the petitioners. Indeed, it may be doubted 
whether the practice in this district, under rule of May 22, 1880, whereby 
it is required that each party shall file a note of évidence, giving by spe- 
■cific référence ail the testimony which is relied upon, does not do away 
with the objection for want qf fuUness of référence to the testimony 
which, in districts where that rule does not obtain, would be good. 

As to the meaning of the term "month" in rule 88, I think it is a 
«alendar, and not a lunar, month. It would, therefore^ foUow that, as 
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the report was filed on May 28t.h, and the order confii'naing the report 
was made on June 28th, the confirmatory order was prématuré. 

The exception of Bailey was in time. Although no order of court 
was entered allowing a discontinuance, I think his formai withdrawal 
of it on the order-book and in a paper filed by him in the cause was 
enough to cause it to be held as withdrawn by him. As an excep- 
tion it had ceased to exist in the cause. When, therefore, the succes- 
sive rule-days after that of August and before that of February, during 
Which month this pétition was filed, occurred, the first report of the 
master, in the languî^e of the rule, was as of course confirmed. 

It has been ^uggested by the solicitor of the petitioners that the 
fact that the matter in dispute was a fee of the receiver would make 
it, under the usages of chancery, to be not operated upon by rule 83, 
but would leave it, notwithstanding the rule and the lapse of time, 
open to objection by those in interest. I do not think this view can be 
maintained. It is true that in the chancery practice the receiver's ac- 
counts which he has stated^ — that is, those which involve his receipts 
and expenditures as trustée — are liabie to question at any time before 
the cause is closed by a final decree. But where, as in this case, the 
receiver, not in his capacity as trustée, but for himself, and against 
thé trùst-estate, provokes, adversély to ail others in interest, a contest, 
by presenting to the court a claira for compensation, and the matter is 
referred to the master, who files his report, I think it is like any other 
matter reiferred to the master and reported upon; and that the report, 
so far as the time for exception thèreto is concerned, falls within the 
dominionof the rule. It follows that, after the occurrence of the rule- 
day next following the withdrawal of the exception of Bailey, the report 
of the master, which had been filed on May 28th, in the language of 
rule 83, stood confirmed. The eflfect of such a state of facts, as far as 
relates to the cutting ofT of exceptions, is analogous to the effect of a 
judgment alter the term at which it was rendered had terminated; that 
is, the rule, as a gênerai canon, precludes subséquent exceptions. How- 
ever, a court of equity would, while the fund is under the control of 
the court, still hear exceptions from those who had been prevented from 
making theni within the time fixed by the rule through accident, sur- 
prise, mistake, or fraud. As to ail others the rule is absolute. In 
Foote V. Van Ranst, 1 Hill, Eq. 185, the précise point was passed upon, 
and the court refused to consider exceptions, because not filed within 
the time of the rule, and not accompanied by proof of the facts consti- 
tuting ai equity which would take the case out of the rule. There the 
equity asserted arose from the inadvertence of the excepter, and could 
bave been showri by simple aflSdavit. Hère the excuse for the delay 
was claimed to lie in the fraud ulent devices or misrepresentations of the 
receiver, whereby the excepter was misled into inaction: and therefore, 
upon the présentation of the pétition, the court orderedfuU investigation 
before the master, who has found against the petitioners,— that is, that 
the allégations of fraud haive not been sustained by the proofs. The 
correetness of tbis finding as presented by the exceptions will first be 
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considered; for, if the finding is correct, the petitioners, under the opér- 
ation of rule 83 j are concluded. , , 

The charges of fraud or fraudulent practicea on the part of the 
receiver, contained in the pétition, or urged in the oral argument, may 
be summarized under four heads, as foUows: (1) That there was a 
conspiracy between the receiver and the président of the board of direct- 
ors of the Crescent City Brewing Company, in pursuance of which the 
latter gave évidence before the master in the receiver's favor, as well as 
omitted to oppose the receiver's claim; (2) that the receiver, through 
Mitchell and the other employés of the receiver, caused statements to be 
made to the stockholders upon the occasion of their being asked to sign 
a consent to convey the brewing esta,blishment, after its sale by the 
receiver, to the effect that the stockholders would receive not more than 
100 per cent, upon the par yalne of their shares; (3) that at a 
meeting of the directors, at which stockholders were présent, the 
receiver stated that the chaînes for administration of the property in his 
hands, including his fées and those of the attorneys, would not exçeed 
$30,000; and (4) that at Bâton Eouge, when waited upon by a committe» 
of stockholders within the time allowed for filing exceptions, the receiv€!;r 
misled them by promises to reduce the amount of his fee as allowed by 
the master. As to the first charge, tbe master reports, and I think the 
soliciter for the petitioners admitted at thç argument, that it was unsus- 
tained by the testipiony. As to the other allégations or charges of fraud 
or fraudulent praçtjces, it is the view of the master that they hâve not 
been maintained by the évidence, and in this view I concur. So far as 
concerna the basia of reopening the mattera passed upon in the 6rst 
report, the case standp thus: after the report of the master had, by vir- 
tue ofits having been filed, and by the occurrence of several successiive 
rule-days, stood confirmed, the petitioners,, who are stockholders, filed a 
pétition, in which were averred matters which, if proven, were sufficient 
to take the case out from the opération of rule 83, and to hâve entitled 
them , even then, to file exceptions to the report. The évidence does not 
sustain thèse grounds. The case of the petitioners is therefore decided 
by the rule itself". Upon gênerai principles it is like a case of a com- 
plainant who brings a biil for relief based upon allégations of fraud. If 
the fraud is not proven, the jurisdiction ceases, and thé relief is refused. 
Evidence most voluminous was taken upon the quantum or amount 
of fee, and the master, in connection with his report, bas presented an 
slaborate analysis, as well as a concise summary, of the testimony upon 
that subject. This testimony is in thé record, and can be dealt with by 
the appellate court in case of appeal, and in case that tribunal should 
take a difierent view of the efifect of rule 83 as applied to the facts of 
this case. But in my opinion, upon thô case as established by the évi- 
dence, the rule ia a limitation which cannot be disregarded. The de- 
cree will therefore be that the pétition be dismissed. 
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Qasqtjet V. Cbescent City Bbewing Co» 

(CHroutt Court, E. D. LovMcma. February 6, 1892.) 

COBPORATioNs— Stock Pledobd bt Dibbotobs — EsTOPPai» 

Where stock is issued on the vote of directors, and nséd br them as a pledge to 
obtain a loan, the corporation is estopped from setting np that the issue of stock 
not paid up is prohibited by the constitution, and the holder will be entitled to tha 
same to the eztent of the loan. 

In Equity. On exceptions to master's report. 

W. S. Benedkt and Richard De Oray^ for petitioners. 

E, Howard MaCdà), for respondent. 

BîLLiNOS, District Judge. In this matter there seems to be no ques- 
tion ifi to the facts. Mrs. Graham daims 400 shares of stock in the 
défendant corporation under a pledge to repay a debt of $14,000. The 
Btdck was never paid-up stock; and the charter of the corporation pro- 
hibited the issuance of stock not paid up. But the directors Toted to 
issue the stock, and it was, with their sanction, used as a pledge to ob- 
tain thèse loans for the corporation from Mrs. Graham, which aggregated 
$14,000. In the hands of Mr. Ames the resuit would hâve been différ- 
ent, but upon the grounds stated so clearly by the master, and upon the 
âuthorities cited by him, I think his conclusion is correct, to-wit, that 
the corporation is estopped from setting up the want of power to issue 
the stock; and Mrs. Âmes, who bas inherited the equities of Mrs. Gra- 
ham, is entitled to hâve the pledge maintained or held as valid to the 
eztent of the dividends upon the shares not to exceed the amount 
loaned. The exceptions are overruled, and the report confirmed. 



United States v. Calhhjrnia & 0. Land Co. 

(,CireuU Court <if AppeaU, Ninth Circuit. Maroh 10, 1892.) 

lailtS <ÎBAI^TS— CANOBU/ATION— FHAinJ — BONA FiDB FUBOHABEBS. 

In a suit by the United States to forfeit certain lands granted in ald of a mititarT 
road, défendant claimed to be a hona ftde purchaser under a deed which declared 
that the road company "does hereby alien, release, i^rant, bargain, sell, and con- 
Téy " to the grautee, "tïis hoirs and asslgns, the undivided one-half of ail the rlght, 
title, and interest" of the grantor "in and to ail the lands lylng and being in the 
•tate of Oregon, granted or intended to be granted tothe stateof Oregon bythe act 
of congress approved July 2, 1864, * • «^ and granted by the state of Oregon" 
to the grantor by Act Or, Oot. 24, 1864; "and the undivided one-half of the right, 
title, and interest " of the grantor " to said grant of land under the several aots af ora- 
said, whether llsted and aptiroved or otherwise; also the undivided one-half of ail 
future right, title, interest, claim, property, and demand" which the grantor "may 
at any time hereaf ter acquire to any lands by virtue of any furtber compUance witb 
the reguirements of said acts of congress, together with the hereditaments and ap- 
purtenances; * * * to bave and to hold the lands hereby granted unto" th» 
grantee, "his helrs and assigns forever. " Held, that this deed shows an intent ta 
grant the lands themselves, and not merely any interest which the grantor ma/ 
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have ttaereln; and hence that it Is not a mère quitclaim, such as 4epri7e8 the eran- 
tee oi the right to rely npon the plea of an innocent purchase lor value. Han- 
rOBb, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District of 
Oregon. 

Suit under Act Cong. March 2, 1889, to forfait certain lands granted 
to the state of Oregon by Act Cong. July 2, 1864, to aid in the construc- 
tion of a military road, and by the state to the Oregon Central Military 
Eoad Company by the act of Oetober 24, 1864. 

STATEMENT BY HANFOED, DIBTEICT JUDGE, (DISSENTING.) 

This cause has been heard twice by the United States circuit court 
for the district of Oregon, and once by the suprême court of the 
United States. The opinions of the circuit court on the first hear- 
ing and of the suprême court, each containing a full statement of the 
facts and circumstances from which the case has arisen, have been pub- 
lished, ând référence thereto is made for the purposes of this opinion, in 
lieu of a more extensive and detailed statement. See U. S. v. Road Oo., 
41 Fed. Kep. 493; U. S. v. Eoad Co., Id. 501; U. S. v. Road Oo., and 
kindred cases, 140 U. S. 599, 11 Sup. Ct. Rep. 988. After being re- 
manded to the circuit court, the case went to trial upon issues joined by 
a replication to the pleas and answer of the défendant, the California & 
Oregon Land Company, denying the allégations of the said défendant 
that thCBeveral promoters and organizers of said company were bonafide 
purchasers of the land in controversy, for the full value thereof, without 
notice or reason to believe or suspect that there had been any fraudulent 
act committed or misrepresentation made affecting the title of their ven- 
dors, or that the wagon road, in aid of which the lands were granted, 
had iiot been wholly, seasonably, and properly completed in accordance 
with the requirements of the granting acts. The pleadings admit, but 
only by implication, that the wagon road was never constructed, and 
that the certificates given by the governor of Oregon were untrue. The 
only issue of fact in the case is made by the second plea, which is a nég- 
ative plea, raising simply a question whether the défendant is entitled 
to the protection which a court of equity gives to bonafide purchasers of 
the légal title to real estate. The circuit court so construed the plead- 
ings, and held the parties strictly within the limits of that issue in the 
introduction of évidence, and even made a ruling excluding ail évidence 
offered on the part of the government to prove that the wagon road had 
never been constructed. Upon the final hearing the folio wing decree 
was rendered by the circuit court: 

"This cause was heard upon the bill, the amended pleas, and answer of the 
défendant, the California and Oregon Land Company, the replication thereto, 
the testimony and exhibits, and was argued by Mr. Franklin P. Mays, United 
States attorney, and Mr. Albert H. Tanner, of counsel, for the plaintifF, and 
Mr. Buf us Mallory, for said défendant; on considération whereof the court 
ânds that thé certificates of the governor of Oregon, declaring the road men- 
tioned in> the bill to have been duly constructed, were trutbfully made, with- 
out fraud or misrepresentation on the part of any one; and that said defend- 
V.49F.U0.7— 32 
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ànt, the Califoriiîa and Oregdil Land OoînpaBy, is the piirehaser of the land 
described in saîd bill from tlie Ôregôn Oentral MilitaryBoâcî Company, in 
good faith, for a valiiable considération, and witbout notice ot any ïraud or 
misrepresentation on the part of said Oregpn Central Mjlitary Koad Company 
or àny one else. It is therefore ordéred, atijudged, and decreed that thé said 
plea of said défendant be, and the same is hôreby, sustained, and that sàid bill 
of complaint boi and the same la hereby, dismissed, as to said défendant, the 
California and Oregon Land Company." 

Franklin P. Maya, U. S. Atty., and Albert H. Tanner, Sp. Asst. U. S. 
Atty. 

Rufus MaMory and W. C. Bdcher, for appellee. 

Befqre Hanfoed, Hawley, and Moeeow, District Judges. 

OPINION OF THE COUET. 

H^»,WIJ!Y, District Judge. I am of opinion that the circuit court did 
not err jn finding that défendant was the purchaser of th^ land in ques- 
tion ip good faith, and for a valuable considération, \(^ithout notice of 
apy fraud on the part of the Oregon Central Military Road Company or 
^ny one else. ïbis finding is, in my opinion, fuÛy sustained by the 
évidence, and the court Was therefore justified in sus^^ning the défend- 
antes objection tp the testimooy ofifered by complainant,àfter the défendant 
had ressted its case, to show that said road.had never been built, and that 
the certificates of the governor pf Oregon that it was built were obtained 
by misrepresentation and fraud. In Iron Co. v. U. S,, 123 U. S. 313, 
8 Sup.Ct. Rep. 131, the court said: 

"It is fully established by the évidence that there were in fact no actual 
settlements and improvements on any of the lands, as falsely set out in the 
affidavits in support of the pre-emptioq claims and in the certiflicates issued 
thereon. This undoubtedly constituted a.fraud upon the United States, suflG- 
cieiit in équity, as against the parties perpetrating it, or ttioseclairaing under 
thém'Wltb notice of it, to justify the cancellation of the patents Issued to them. 
But it îs not such a fraud as prevents the passing of the légal title by the 
patents.' It foUows that, to a bill in equity to cancel the patents upon thèse 
grounds alone, the défense of a bonaflde purcliaser for value witbout notice 
isperfe.ct." 

Applying the principles therein announced to the facts presented by 
the record in this case, it riecessarily follbws that the question whether 
thé rbâd was àctually built or not was:wholly immatéïial, tinless it was 
shown that défendant was a purchaser with notice; Independent of the 
général principles of law thaj; are always applied by courts where the 
■ple& OÎ& bona fide purchaser for value is presented, the act of cohgress 
authorizing this and other suits to be brought to forfeit the lands hitherto 
grantéd expressly preserved the rights Of such purchasers in the follow- 
ing lànguage: 

"Saving and preserving the rights of ail honaftda purchasers of either of 
said grants, or any portion of said grants, for a valuable considération, if any 
such there be. vSaid suit or suits shall be tried and adjudicated in like man- 
ner, and by the same principles and rules 6t jurisprudence, as other suits in 
«quity are therein tried." 25 St. at Large, 861. -a ., 
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Without discussing the évidence, ît is perfectly clear to ray mind that 
défendant wàs a bonafide purchaser for value without notice. This must 
be adraittèd, unlessit be that the deeds from the Oregon Central Mili- 
tary Road Company to Pengra were quitclaim deeds pure and simple, 
and that a purchaser under a quitclaim deed cannot claim to be a bona 
fide purchaser for value. A full investigation of that question would 
open up a wide field of inquiry in regard to which I deem it unneces- 
sary to enter at any length. There are numerous and many conflicting 
authorities upon this subject, which I shall not attempt to review. It 
is sufficient to say that, in my opinion, the weight of reason and au- 
thorities is made to dépend upon the real character of the deed, as to 
whether or not itpurports to convey, or does in fact convey, simply the 
spéculative right, title, and interest of the party, or whether or not it 
purports to convey, and does in fact convey, the lands mentioned. If 
the deed is a quitclaim in the strict sensé of that species of conveyance, 
then it will not support the défense of an innocent purchaser. " Whether 
the conveyance be a quitclaim or not is dépendent upon the intent of 
the parties to it, as that intent appears from the language of the instru- 
ment itself. If the deed purports and is intended to convey only the 
right, title, and interest in the land, as distinguished from the land itself, 
it cornes within the strict sensé of a quitclaim deed, and will not sustain 
the défense of innocent purchaser. If it appears that it was the inten- 
tion to convey the land itself, then it is not such quitclaim deed, al- 
though it may possess characteristics peculiar to such deeds. The use 
of the Word 'quitclaim' does not restrict the conveyance if other lan- 
guage employed in the instrument indicates the intention to convey the 
land itself.» GarreU v. Christopfwr, 74 Tex. 453, 12 S. W. Rep. 67. The 
true character of the deed, and the real intent of the parties, is to be de- 
termined by the terms of the conveyance itself. This gênerai idea is 
fully recognized by the décisions of the suprême court of the United 
States. In Van Rensselaerv. Kearney, 11 How. 322, the court, in speak- 
ing of the effect of a deed by way of release or quitclaim of the grantor's 
right, title, and interest, said: 

"But thisprinciple is applicable to a deed of bargain and sale by release or 
quitclaim in the strict and proper sensé of that species of conveyance; and 
therefore, if the deed bears on its face évidence tlmt the grantors iniended to 
convey, and the grantee expected to become Invesied with, an estate of a 
particular description or qunlity, and tlmt ihe bargain had pmc eded upon 
that footing betwenn the piirtifs, then, altboiigli it inay not eontain any cov- 
énants uf title, in the technieal sensé uf the term, stiil the légal opération 
and effect of the instrument will be as binding upon the grantor and thuse 
claiming under hiin, in respect to the estate thus described, as if a formai 
covenant totliat elïect bad been inserted." 

The language of the first deed, conveying an undivided one-half vor 
terest to Pengra, datéd May 12, 1874, is as foUows: 

"The Oregon Central Military Road Company bas aliened, released, granted, 
bargained, and suld, and does hereby alien, release, grant, bar^:ain, s6ll, and 
convey, unto the said 6. J. Pengra, the party of the second part, bis heirs 
and assigna, the luidiviUed one-half of ail the right, title, and interest of 
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thô sald party of tbe first part in and to ail the lands lying and being In tha 
state of Oregon granted or intended to be granted to the state' of Oregon by 
thç act of congress approved July ad, 1864, * * * and granted by the 
state of Oregon to the said Oregon Central Military Boad Company by an act 
6f the législative assembly of said state of Oregon approved October 24th, 
1864, * * • and the undivided one-half of the right, title, and interest 
of said party of the first part to said grant of land nnder tbe several acts 
aforeaaid, whether listed and approved or otherwise; also the undivided one- 
half of ail future right, title, interest, claim, property, and demand which 
the party of the first part may at any time hereafter acquire to any lands by 
virtue of any further compliance with the requirements of said acts of con- 
gress, together with the hereditaments and appurtenances. * * * To 
bave and to hold the lands hereby granted unto the said party of the second 
part, his heirs and assigns f orever. " 

From this language, as well as of ail other conditions, réservations, 
and co venants in said deed expressed, it is clear to my mind that thé 
parties intended by this instrument to convey, and did convey, the land 
itself, and that it is net such a quitclaim deed as deprives delendant of 
the right to rely upon the plea of an innocent purchaser for value. Thé 
second deed contains the same language as the first. The deeds from 
Pengra to Colby and others are regular bargain and sale deeds of the 
land in question. From a careful considération of ail the évidence in 
the record, and of the principles of law applicable thereto, I am of 
opinion that the décision and rulings of the circuit court were correct. 
I am authorized to say that Judge Moebow concurs with me in the 
views I hâve expressed. The judgment of the circuit court is therefore 
affirmed. 

Hanfobd, District Judge, (dmenting.) The suprême court reversed 
the first decree of the circuit court for error in refusing to allow a rep- 
lication to the pleas, and remanded the cause for the express purpose 
of having a full investigation and détermination of the facts in the light 
of ail the testimony afifecting the question of the bona fides of the trans- 
actions by and through which the défendant has, or claims to hâve, ac- 
quired title to the land. The important questions of law involved in 
the case, and which were fully discussed in the opinion of the circuit 
judge, are only referred to in the briefest manner by the suprême court. 
The suprême court could not, after making the careful and fuII statement 
of the case included in its opinion, hâve passed overthese questions through 
mère inadvertence. Evidently, except in so far as it was intended to 
reverse the décision made by the circuit judge, the suprême court in- 
tentionally refrained from expressing an opinion upon the questions of 
law, until there could be a full présentation of the case, and a décision 
of ail questions of law and fact, after the introduction of the évidence. 
The act of congress authorizing the suit expressly mentions as one of 
the subjects to be adjudicated the question as to the légal eiSect of the 
certiticates of the govemor of Oregon. The circuit judge decjded that 
question, and in deciding it affirmed the validity of the defendant's title 
to the land; but the suprême court did not by any expression in its 
opinion approve or oriticise the décision of that question. We can 
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hardly supposé that the court intended to dispose of the case finally by 
simply reversing the décision of the circuit court, without giving some 
expression of opinion upon this important question. Thereforewemay 
fairly infer that the question has been reserved for future considération 
by that court. The grounds of the suprême court's décision appear in 
the following extracts therefrom: 

" We are of opinion that the circuit court erred in not permitting the plain- 
tifïs to reply to the pleas, and in dismissing the bill absolutely. * * * 
The decree muât be reversed in so far as it dismisses the bill, and the case be 
remanded to the circuit court, with a direction to allow the plaintiff to reply 
to and join issue on the pleas. * * * It is manifest that, although the 
act says that the suits are to be tried and àdjudicated in like manner and by 
the saine principles and rules of jurisprudence as other suits in equity, con- 
gress Intended a full, légal investigation of the facts, and did not intend that 
the important interests involved should bedetermined upbnthe untested allé- 
gations of the défendants. * * * The government has had no opportu- 
nity to prove the charges of fraud made in the bill, and there is no proof but 
the allégations of the pleas as to the bona fides of the défendants, and as to 
the amounts expénded by them in good faith in connection with the roads or 
the lands. It cannot be properly held that, under the act of 1889, final adju- 
dication can be made, on sucb pleadings alone, as to the extensive interests 
involved in this litigation." 

In view of the course which the case has already takeo, it seems to 
be unneeessary, if not improper, for this court at the présent time to do 
more than décide whether, upon the évidence, the défense of a hona 
fide purchase has been màde eut, and whether the cburt erred in exclud- 
ing évidence material for the government. The latter inquiry, being of 
.an incidental and preliminary character, will be first disposed cf. The 
facts as to the completion of the road, or tàilure to construct it, are im- 
portant matters of évidence bearing directly upon the question at issue, 
— as to whether the défendant, at the time of the purchase of the land 
from the Oregou Centrai Military Road Company, had notice of the fail- 
ure of that corapany to earn the grant by constructing the road. The 
existence of such an important highway extending from the heart of the 
Willamette valley to the eastern boundary of the state, if it does exist, 
must necessarily be a matter of such gênerai notoriety as to be presuma- 
bly within the knowledge of ail business men having the means and dis- 
position to purchase on spéculation the lands granted for the purpose of 
aiding in its construction, and located adjacent thereto; and the non- 
existence of such highway, if in fact it never was constructed, is such 
an extraordinary circumstance, when considered in connection with the 
transfer of the land grant to private individuals, that, without explana- 
tion, itis impossible to understand how the purchaser could hâve failed 
to hâve taken notice of it. The reason given for the exclusion of the 
•évidence bearing upon tbis point is that, by failing to deny them, the 
pleas and answer admit the averments of the bill as to the non-construo- 
tion of the road, and the falsity of the government's certificates, and 
<lispenses With the necessity of proof thereof, and that the taking of such 
proof would îtnpose a grievous burden upon the parties by reason of 
ihe amount df it and thegreat expense and consumption of time ueo- 
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esaary for the purpose. The suprême court, however, bas held that 
the case oannot properly be decided until tbe proofs shall bave been 
taken; and, having remanded tbe cause for tbe express purpose of bav- 
ing an investigation of tbe facts, tbe trial court is left without discrétion, 
and must proceed according to tbe mandate. 

There is anotber reason for holding that the circuit court was in error 
in excluding tbe évidence offered by tbe government. It is this: Tbe 
answer does net deny nor expressly admit the charges made in tbe bill 
that the lands were not eamed according to tbe terms of the granting 
acts, and that tbe certificates are untrue, and that the same were ob- 
tained by false représentations and fraud. The plea is a négative plea, 
and does controvert tbe averments of the bill, so that proof thereof is 
reqnired to disprove tbe plea. Where the plaintifl" bas replied to a plea 
wbîch éonstructively admits the averments of the bill, or the part of tbe 
bill to ^bich it refeis, he "may rest satisfied with that admission, and 
need not go into évidence as to that part of bis case which the plea is 
intended to cover, unless the plea is a nçgative plea; for in that case it 
will be necessary for him to prove tbe matter negatived, for tbe purpose 
of dÎBproving the plea, in the same manner as he may enter into évi- 
dence for the purpose of disproving matter which bas been pleaded af- 
firmatjvely."^ 1 Daniel, Ch. PI. & Pr. (5th Ed.) 837. 

Tbe answering défendant, in order to prove the allégations of the second 
plea, was obliged to and did introduce the deeds by which it clairas to bave 
acquired title to tbe land, and to show by other évidence the particulars 
of the transaction attending tbe negotiations for and consummation of 
the purchase from the Oregon Central Military Road Company, from 
which it is clear that the promoters and organizers of tbe défendant cor- 
poration first bargained with the Oregon Central Military Road Company 
for an undivided one-half of the lands granted for the priée of $100,000, 
and the right to purchase the other balf at a correspondiug price; that, 
after exaraining an abstract of the title, and obtaining the ad vice of em- 
inent lawyers as to tbe right of said conipany to sell the land, they paid 
$100,000, and thereupon said company, by its deed, granted and con- 
veyed one-half of ail the right, title, and interest of said company, and 
one-half of tbe right, title, and interest which it might thereafter acquire, 
in and to said lands, to one P. J. Pengra, who, on tbe next day alter 
tbe recording of said deed, by bis bargain and sale deed conveyed the 
lands to the persons who afterwards organized this défendant corporation; 
and some five months after the conveyance of said one-half interest the 
other balf was conveyed in a similar manner, — that is to say, the cor- 
poration first made a deed of merely its right, title, and interest in and 
to the property to Pengra, and he, by a bargain and sale deed, conveyed 
the property to the purchasers. This évidence does not sustain the plea. 
Tbe nile to be applied is this: In equity, a purchaser of real estate 
from the apparent owner thereof, who, after payment of the reasonable 
value of the property, receives a conveyance of the légal title, without 
knowledge of an équitable right to the property existing in anotber, or 
notice of facts which would cause an ordinarily prudent person to in- 
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quire into Buch existing équitable rights, or who, after makîug the in- 
quiry, and the exercise of reasonable diligence, bas failed to discover an 
existing defect in bis grantor's title, is entitled to thé same protection as 
the purchaser of personal property in niarket overt. The rule is founded 
upon the doctrine of estoppel, which does not allow an owner of prop- 
erty who bas permitted a concealment of bis claim or rights to thereafter 
assert them to the préjudice of an bonest purchaser, unable, by reason 
of such concealment, to learù of the existence of such claim or rights in 
time to avoid imposition. As in ail cases where rights dépend upon 
the doctrine of estoppel, a défense of tbis sort requires the clearest proof 
of ail the facts essential to create the estoppel, and eqiiity does not per- 
mit a party to dérive benefit from bis own ignorance of facts which he 
could bave learned by the exercise of ordinary prudence and diligence. 
Tbis défense is not available to a person who, by the circumstances con^ 
nected with bis purchase, or the form of the coûfreyahce which he ac- 
cepts, is apprised that bis grantor bas not intended or is unable to con- 
vey a perfect title, without additional proof showing that the purchaser, 
after due diligence, lailed to discover any valid, adverse claim to the 
property. One who côntracts for and pays the price for a particular 
parcel of real estate, and obtains a deed which, by its terms, purports 
toconvey the title to the property which it describes, occupies a posi- 
tion entirely différent from that of the purchaser who ia content to re- 
eeive merely a conveyance of the right, title, and interest of his grantor 
in and to the property. By many of the adjudged cases he is held to 
be chargeabie with construotive notice, inhérent in the deed, of the act- 
ual right and title of bis grantor, as çontradistinguished from what 
may at the time appear to be, by his visible possession of the property, or 
muniments of title shown by the public record. Blanchard v. Brooks, 
12 Pick. 47; Springer v. BariU, 46 lowa, 688; SUde v. Bank, 79 lowa, 
339, 44 N, W. Rep. 664; Pelers v. CaHier, 80 Mich. 124, 45 N. W. Rep. 
73; Peahi v. Blethen. 77 Me. 510, 1 Atl. Rep. 451; Logan y. NeiU, 128 
Pa. St. 457, 18 Atl. Rep. 343; Hastings v. JWssen, 31 Fed. Rep. 597; Gesi 
v,Pachwoody 84 Fed . Rep. 372; Mortgage Co. v. Hvichinson, (Or.) 24 Pac. 
Rep. 615; 3 Washb. Real Prop. (4th Ed.) marg. p, 607; 2 Pom. Eq. Jur. 
§ 753; 1 Devlin, Deeds, § 674. Tbis rule, in ail its rigor, bas been de- 
clared and applied by the suprême court of the United States repeat- 
edly. In the case of Oliver v. Finit, 3 How. 333, the question as to the 
right of the grantee of a right, title, and interest to property to claim 
protection in equity as a bona fide purchaser was elaborately argued by 
able counsel, and received carefal considération. The opinion of the 
court was written by Mr. Justice Stoey, wherein be expressed the view 
of the court as foUows: 

"Another signiScant circumstance is that this very agreement contains a 
stipulation that Oliver should give a qaitclaim deed only for the tracts; and 
tbe subséquent deeds given by Oliver to him accorditigly were drawn np 
without any covenants of warranty, except against persons ciaiming under 
Oliver or his heirs or assigna. In légal effect, tbdrefore, they did convey na 
morë than Ollver's right, title. and Interest in and to tbe property; and under 
such circumstances it is difiicult i» cooceive i)ow he can daim protection, b» 
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a bona ftde purchaser for a valuable considération without notice, againsfc 
any title paramount to that of Oliver, which attached itself as an unextin- 
guished trust to the tracts/' 

"The gênerai principle i» admitted that a grantor oonveying bydeed of 
bargain and sale, by way of release or quitclaim, ail his right and title to a 
tract of land, if madé in good faith, without auy fraudulent représentation, 
is not tesponsible for the goodness of the title beyond the covenants in bis 
deed. • * • A deed of this character purports to convey, and is under- 
stood to convey, nothing more than the inteiest or estate of which the grantor 
is seised or posaessed at the time, and does not operate to pass or bind an 
iuterest not then in existence. The bargain between the parties proceeds 
upon this View, and the considération is regulaled in conformity with it." 
(Opinion of Mr. Justice 2fElS0N in Van'Rensselmr v. Keamey, 11 How. 297.) 

" The évidence satisfles us that Cook bad f ull notice of the f ra uds of Powers 
and of the inflrmities of Dessaint's tille. Wbether this was so or not, having 
Bcquired his title by a quitclaim deed, he cannot be regarded as a hona ftde 
purçbaser without notice. In sucb cases the conveyance passes the title as 
the grantor held it, and the grantee takes only wbat the grantor could law- 
fully convey." (Opinion by Mr. Justice Swayne in May t. Le Claire, 11 
Wall. 217.) 

The cases of Mayr, Le Claire and Oliver v. PiaM are cited to the same 
poiat, and the doctrine la reaffirmed, by the suprême court in VWa 
V. Rodriguez, 12 Wall. 323, and Dickerson v. Cdgrove, 100 U. S. 584. 
The suprême court bas steadfastly adhered to the rulë denying the 
grantee in a quitclaim deed the right to défend as a bona fide purchaser 
against a title paramount to that which his grantor bad at the time of 
executirig the quitclaim deed. Brown v. Jackson, 3 Wheat. 449; Han- 
rick V. Palnck, 119 U. S. 176, 7 Sup. Ct. Rep. 147. 

The authorities above cited are not unopposed. Some of the ablest 
text-writers and jurists of this country hold to the view that a grantor 
cannot by any form of deed do more than convey ail his right, tide, and 
interest; that a quitclaim will convey a perfect fee-simple title, just as 
effeotually as a. warranty deed, if in fact the grantor at the time of 
executing the deed bas euch a title; that a quitclaim deed no more im- 
plies that the grantor doubts the goodness of his title than a warranty 
deed implies that thé grantee considers the title unsafe without the 
support of covenants and assurances involving personal liability for 
damages; and that a purchaser who relies upon the public records show- 
ing a clear title in the grantor, even though he takes a <iuitclaim deed, 
cannot be denied the character of a bona fide purchaser without robbing 
the recording acts of their virtue. Between thèse two extrêmes the true 
doctrine is to be found, and the trend of opinion in this country, as may 
be gathered from the most récent décisions and the latest Contributions 
from American law-writers, is in the direction of greater liberality, and 
to regard with favor thé more reasonable rule by which the actual good 
faith of the purchaser is made the test of his right in equity; and the 
question of actual good faith is chiefly one of fact. So that there is no 
such thing as a conclusive presumption of mah, fides from the mère 
acceptance of a quitclaim deed. À purchaser who makes diligent and 
candid inquiiy with intent to ascertain tiie truth concerning his grantor's 
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title, and who, after such inquiry, pays a faii- pritoè for property in the 
honest belief that the title is perfect, oaght to hâve protection against 
adverse rights whieh, notwithstanding his efforts to discover them, 
reœained concealed from him, although he receives only a quitclaim 
deed; and if a purchaser does, upon inquiry, learn of the existence of 
adverse rights before consuminating the purchase, he ought net to receive 
protection against such rights, even though his deed is in form an abso- 
lute grant of the property, with a gênerai warranty, and full covenants 
for title. Merrill v. Hutchinson, (Kan.) 25 Pac. Rep. 215; 84 Cent. 
Law J. 174. This is the common sensé of the matter, and the only 
just rule. Nevertheless it is a true and self-evident proposition that|by 
a quitclaim deed the grantee is necessarily warned. By agreeing to 
accept that form of conveyance, he avowedly assumes ail risk of a bad 
title as between himself and his grantor, and he may be fairly presumed 
to hâve made a timely and sufficient examination of the title. From 
this it follows that he may be conclusively presumed to hâve become 
informed of ail facts which could hâve been discovered by an intelligent 
and earnest effort, and to hâve acted in the light of ail such facts in 
making the purchase. Within this modification of the rule to which 
the suprême court seems to be committed, it is not suflBcient for the 
défendants to show that by reason of their failure to inquire they were 
ignorant of the failure of their grantor to earn the land grant accordiog 
to the terms of the act of congress. They must prove that they did 
inquire, and that, notwithstanding the exercise of ordinary prudence 
and diligence on their part, they were misinformed and deceived, and 
that they honestly believed that their grantor had acquired a full and 
complète title to the land by having constructed and completed the 
wagon road. This much, at least, is reqUired of them to bring the case 
within any rule deducible from the cases cited in their behalf upon tho 
argument; and for lack of such proof in the case as it is now before this 
court the évidence is insufficient to sustain their plea. 

The appellee, however, claims protection under cover of the bargain 
and sale deeds from Pengra, the grantee in the quitclaim deeds from the 
Oregon Central Military Road Company. But Pengra did not at any 
time assume to deal with the property as the owner of it. He was a 
mère médium for the transfer of the title to the individuals to whom 
the corporation had contracted to convey it. Their negotiations for the 
purchase were not made with Pengra as the apparent owner, but were 
with the officers and agents of the corporation; and they were content 
to finally complète the purchase and receive a conveyance in the sam,! 
manner as in acquiring the one-half interest in the first instance, — that 
is, by means of two deeds, some five months after their purchase of the 
one-half interest. No additional grounds for relief or protection are 
shown by the circumstance that two deeds were made to efifect one trans- 
fer of the property. In this particular the case is analogous to the case 
of Baker v. Humphrey, 101 U. S. 494, wherein Mr. Justice Swayme, in 
the opinion of the court, says: 
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^'Chftpman conveyed by a deed of quitclaim to the attorney's brother. The 
attorney procured the deed to be bo made. It was the same thing, in view of 
the law, as if it had been made to the attorney himself. Neither of thera was 
in any sensé a bona fide purcluiser. No one taking a quitclaim deed can 
stand in that relation. " 

For the reasons above given, it is the writer's opinion that the decree 
of the circuit court ought to be reversed, and that the cause should be 
remanded for a new trial, with directions to admit évidence ofifered in 
behalf of either party as to the coaipletion of the wagon road or failure 
to complète it, and as to any fraudulent acts or misrepresentation by 
means whereof the certificates of the governor of Oregon wero wrongfully 
obtained. 



Hawkins a al. V. WiLLS. 
(CircMtt Court of AppealSy Mghih CTrcwit. February IB, 18£3 

1. Bjeotmbnt— EçuiTABLB Dbfkîîses— Res Jcdioata. 

Id ejectment in tbe fédéral court agaicst purcbasers at an exécution sale by ona 
holding a conreyance from the judgment debtor, priorin time to the lien of the 
judgment, the fact that the conveyance was executed in fraud of the grantor's 
creditors is an équitable défense, not avallable to defeat the action, and défendants 
may sufCer judgment to go against them, and then resort to equity for relief against 
Buch judgment, as well as against the deed upon which it is based. 

2. Justices op the Pbaob— IssnANCB of Ezeoution— Filing Tbansobipt. 

Where an action in a justice'» court is aided by attachment, It is not neoessary 
that an exécution be issued by the justice and returned nuUa bona before the 
transdript is filed in the county clerk's office, as required by Mansf. Dig. Ark. § 
4101. Buch case is governed by section 4186, which does not requlre the issuance of 
qn exécution as a prerequisite to the flling of the transcript in tbe clerk's office. 
8. Same— Nboessiti op Bokd. 

Mansf. Dig. Ark. § 4126, remiirlng the filing of a bond before the Issue by the 
clerk of: an exécution on tbe nling in bis office of a transcript of a justice's judg- 
ment, is restricted to cases where défendant bas been constructively Bummoned, 
and doés not apply where personal service bas been had, or where défendant entera 
an appearance in the suit before the justice. 

4. PBAirDULBNT CONVETANOB TO WlPB — CONSIDERATION. 

A debtor owning about $800 in personal property, and owing debts In ezcess 
thereof , conveyed to his wife a tract of S,000 acres, in pnrsuance of a prior agrée- 
ment made with her father to make such transfer in considération of expenses 
incurred by the father in taking care of the wife and children. In an action by 
creditors to set aslde sunh oonv«yance as to part of the property, as in fraud of 
creditors, it was attempted to sustain it on tbe ground of such payment, and also 
on the gBound of payment of subséquent expenses in taking care of the wife and 
children in a long sickness. It appeared tnat tbe wife asserted no claim to the 
property for 13 years after it was sold on exécution against the busband. Seld, 
that such conveyance could not be sustained as against creditors. 

Appea] from the Circuit Court of the United States for the Eastera 
District of Arkansas. 

In Equity. Bill by A. D. Hawkins and others against Mary E. Wills 
to restrain the enforcement of a judgment in ejectment, and to set aside 
a deed to défendant as in fraud of creditors. Flaintiffs appeal from a 
decree for défendant. Reversed. 

D. W. Jones, for appellants. 
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Oscar D. Scott, for appellee. 

Before Shibas and Thayeb, District Jadges. 

Shibas, District Judge. The facts necessary to be stated for a propei 
underetanding of the issues arising on this appeal are the following: 
Prier to the 9th day of April, 1878, Charles B. Willswas indebted to A. 
D. Hawkins in the sum of $150 and interest, and was also indebted to 
other parties for amounts aggregating a few hundred dollars. On the 
30th day of December, 1879, Hawkins brought suit against Charles B. 
Wills before a justice of the peace for Little River county, Ark., upon 
the indebtedness due him, and caused a writ of attachnient to be issued 
and levied upon certain realty situated in Little River county. Personal 
service of the summons was had upon the défendant, Wills, and on the 
return-day thereof a judgment in due form was entered up by the justice 
in favor of Hawkins, and against the défendant, Wills, for the araount 
due, and also sustaining the attachaient and the levy thereof upon the 
realty. On the 30th day of March, 1880, Hawkins caused aduly-certi- 
fied transcript of thèse proceedlngs to be filed in the oflSce of the clerk 
of the circuit court of Little River county, in accordance with the pro- 
visions of the statutes of Arkansas, and thereupon procured the issuance, 
by the clerk of said court, of a writ of exécution upon said judgment, 
and the same was levied upon the realty previously attached; and, by 
due proceedings had, the realty was sold at sheritf's sale, and purchased 
by the plaintifï in exécution, and, after the expiration of the period for 
rédemption, a deed of conveyance thereof was execnted by the sheriff, 
delivered to Hawkins, and duly recorded, as required by the laws of the 
state of Arkansas. Upon delivery of the deed, Hawkins took possession 
of the premises, which comprised in ail 590.46 acres, and in person, or 
through tenants and others, to whom he had contracted to sell portions 
of the land, he has continued in possession, bis right so to do not being 
questioned until in December, 1889, when Mary E. Wills, wife of Charles 
B. Wills, filed in the United States circuit court for the eastem district 
of Arkansas an action of ejectment against said Hawkins, and the parties 
holding under him, claiming to be the owner of said realty, and entitled 
to the possession. Her claim to be the owner of the property was based 
upon the fact that on the 9th day of April, 1878, her husband executed a 
deed, conveying the title of some 2,000 acres of land, including the prem- 
ises in dispute in this action, to his wife, Mary E. Wills. The validity 
of this deed was contested by Hawkins on the ground that it was purely 
a voluntary conveyance, executed without considération, and for the pur- 
pose of defrauding the creditors of the grantor. Not being able to avail 
themselves of the équitable title held under the sheriff's deed as a dé- 
fense to the action of ejectment, the parties naraed as défendants did not 
appear therein, and judgment by default was entered against them in 
January, 1890. In May following, the défendants to the ejectment suit 
filed their bill in equity in the United States circuit court, setting forth 
the title acquired by Hawkins to the realty, and averring that the con- 
veyance to Mary E. Wills was without considération, fraudulent as to 
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creditors, and voîd as against the superior equities and rîghts of Haw- 
kins and those claiming under him, and that it created a doud upon the 
title acquii^ed by Hawkins, ^nd praying that the deed to Mary E. Wills 
be declàred void, and that she be forever restrained from asserting any 
claim to the lands in dispute under said deed or under the judgment in 
the ejectment proceedings, and that the title of the complainants be 
quieted. Mary E. Wills answered the bill, and the cause went to hear- 
ing upon the pleadings and the évidence adduced by the respective par- 
ties, the court finding for the défendant and entering a decree dismissing 
the bill for want of equity, to reverse which the appellants brought the 
case to this court. 

Owing to the fact that no written opinion or finding was filed by the 
learned judge who tried the cause in the circuit court, we do not know 
whether the conclusion reached was based upon any failure in the title 
asserted by Hawkins, or upon the question in regard to the validity of 
the conveyance to Mary E. Wills. Counsel for appellee argues at some 
length the proposition that the judgment entered in favor of Mrs. Wills 
in the ejectment suit is a bar to the relief sought in this proceeding. 
The ruling of the suprême court in Johnson v. Christian, 128 U. S. 374, 
9 Sup. et. Rep. 87, fully disposes of this question adversely to the posi- 
tion of counsel for appellee, it being therein held that a judgment in eject- 
ment is only a bar to such légal défenses as could be made available in 
an action at law, and does not preclude a resort to a proceeding in equity, 
by the défendant in the ejectment suit, to bar the judgment in that ac- 
tion by reason of equities and rights available in equity, but not avail- 
able at law. As the ejectment suit was brought in the fédéral court, it 
was not open to the défendants therein to plead any équitable défense or 
to assert an équitable title as against the prier légal title seemingly held 
by Mrs. Wills.; ïhe défendants in that suit, to secure their rights, were 
eompelled to invoke the aid of a court of equity, and it was therefore 
open to them to suffer judgment to go against them in the law action, 
and then appeal to the equity side of the court for relief against the 
judgment, as well as against the deed upon which it was based. 

We pass, then, to a considération of the question whether it appears 
that Hawkins, as against Charles B. Wills, bas obtained a valid right 
and title to the realty in dispute. As already stated, the Hawkins title 
is based upon the judgment entered in bis favor against Charles B. 
Wills in the attachment suit brought before the justice of the peace in 
Little River county. From the record it appears that the justice had 
jurisdiction of the cause; that the attachment was duly issued, levied, and 
sustained; that personal service of the summons was had on the défend- 
ant, Wills, within the jurisdiction of the court, — and therefore the judg- 
ment rendered is valid and binding. It also appears that a certified 
transcript thereof was duly filed in the clerk's office of theproper county, 
an exécution was issued iand levied, and the land sold in due course of 
proceedings, as provided for in. the statutes of Arkansas. 

The objections taken to the validity of the proceedings on behalf of 
appellee are twofold : . Mrst. That it does not appear that an exécution 
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was issued by the justice, and returned nidla bona, before the transcript 
was filed in tbe clerk's office, as required by section 4101 of Mansfleld's 
Digest of the Laws of Arkansas. That section applies to cases not aided 
by attachment, and does not indude those in which a levy by attach- 
ment hasbeen made on realty, which areprovided for by section 4126, 
which does not require the issuance of an exécution as a prerequisite to 
the filing of the transcript in the clerk's office, or the issuance of an exé- 
cution thérefrom. The second objection is that it does not appear that a 
bond was filed in accordance with the proviso contained in section 4126. 
It is not made to appear that a bond was not filed, and certainly this 
court will not assume, in a collatéral proceeding, that the sworn officer 
of the circuit court did not observe ail the requirements of the statu te be- 
fore issuihg the writ of exécution. It is expressly held in Rust v. Reives, 
24 Ark. 359, that, when it appears that an exécution was issued from 
the circuit court, it will be presumed that a bond was filed in accord- 
ance with the provisions of the statute. Furthermore, in Bush v. Visant, 
40 Ark. 124, it is decided that the provision of section 4126, in regard 
to the filing a bond, is restricted to cases wherein the défendant haa 
been constructively summoned, and that if due personal service bas 
been had, or the défendant enters an appearance in the suit before the 
justice, then the giving a bond is not a prerequisite to the lawful issu- 
ing of a writ of exécution by the clerk of the circuit court. It thus ap- 
pearing that the issuance of the writ of exécution was strictly in accord- 
ance with the requirements of the statute, and no exception being taken 
to the levy and sale made thereunder, it follows that, if the land levied 
upon was then liable to be seized and sold for the payment of the judg- 
ment in favor of Hawkins, he became the owner thereof by virtue of the 
sale and subséquent exécution of the sheriiî's deed to him. 

This brings us to a considération of the title held by Mrs. Wills, which, 
as already stated, is dépendent upon the validity of the conveyance 
made to her by her husband in April, 1878. The évidence clearly 
shows that at the time this conveyance was made Charles B. WiUs was 
indebted to several parties, including the complainant Hawkins, and 
that the transfer of the realty, amounting in ail to about 2,000 acres, 
left him without available means to pay bis debts. The défendant tes- 
tifies that at the date of the transfer of the realty her husband had over 
$300 worth of personal property, consisting of cattle, a horse, farming 
implements, and a lot of blacksmith tools; but, assuming that this prop- 
erty was available to bis creditors, it was less in amount than bis indebt- 
edness at the time, and hence Charles B. Wills was not justified in mak- 
ing a voluntary conveyance of bis realty to h\É wife without first making 
provision for the payments of bis just indebtedness. The rule appli- 
cable to the case is fuUy stated by the suprême court in Kehr v. Smith, 
20 Wall. 31, in which it is said: 

"Surely the vohmtary provision for the wife, in such a condition of Ihings, 
is not sustainable against existing creditors. îfor can it be supported on the 
theory that the whole estate was worth afew thousand dollars more. Suppose 
it waSttbere would still be that extentof embarrassmeut which would bave a 
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direct tendency to impair tlie rights of creditors. In sucha case, a presump- 
tioa of cônstruetive fraiid is created, no matter whai tlie inotive wliicli 
prprapt^d the settlement. Meyer was not only largely indebted, for a person 
in his situation, but it is easy to sée it would havie been close work for his 
creiJitiors tb liave made tlieir debts, if they hnd tried to enforce their collection 
by judicial process, — a surer way of ascertaining the real worth of the prop- 
erty thao by the opinions of indiffèrent persons, as expérience Ima proved 
that this kind of testimony is often unreliable on such a subject. Tlie an- 
qient rule that a voluntary post-nuptial settlement can be avoided if there was 
some indebtedness existing, bas been relaxed, and the rule gencrally adopted 
in thispountry will uphold iJ;, if it be reasonable, iiot disproportionate to the 
husbaiid's means, taking into view his debts and situation, and clear of any 
inteht, abtual or cônstruetive, to defraud creditors." 

TeSted by this rule, it is clearly manifest that Charles B. Wills was 
not justified in transferring the bulk of his property to his wife, reserv- 
ing to himself only a small amount of personal property, which if sold 
would hâve been whoUy insufficient to pay the debts he then owed. A 
voluntary transfer under such circumstances necessarily résulta in hin- 
dering or defeating creditors in the collection of the claims justly due 
them, andis therefore in fraud of their rights. 

It is claimed, however, that there was a valuable and sufficient con- 
sidération for the transfer to Mrs. WiUs, growing out of certain advances 
made by her father in payment of expansés incurred in taking care of 
Mrs. Wills and her children during periods of time when they were ail 
at her father's house in Indiana. Mrs. Wills testifled that in 1875, be- 
ing then in ill health, she returned to her father's house for médical treat^ 
ment. That her husband wrote her that he had no means to pay for 
such treatmeut. That he would transfer thèse lands to her, if her father 
would advance the money needed for her treatment, and that her father 
knew and approved of the proposition. That she had estimated that 
the expense would be about $2,000, but that her husband was to make 
the transfer whether the amount expended was more or less than the 
named sum of $2,000. She further testifies that she returned to her 
husband in December, 1875, and remained with him until July, 1878, 
some three months after the exécution of the deed to her, when she 
again went to her i'ather's house, and remained there about two years, 
with her daughter Mamie. That in January, 1879, another child was 
born to her, which died the foUowing August. That her daughter 
Mamie, after the death of the infant, had the scarlet fever, and was ill 
for some months. From the testimony of the father it appears that he 
paid the expenses in connection with the sickness of his grandchildren, as 
well as those resulting froin the illness of his daughter, and it is the sum 
total of ail thèse outlays that is relied upon as making up the sum of 
$2,000, named as the considération in the deed from the husband to 
the wife. It is manilest that in 1875, when the défendant testifies 
that she had the understanding with her husband and father in regard 
to the transfer of the lands to her,, she could not posSibly hâve fore- 
seen the expenses that would be occasioned by the birth and death of 
an infant in 1878 and 1879, and the sickness of the daughter Mamie, 
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nor îndeed of the probability that she herself would, after the lapse 
of three years, be in such ill health as to require her return to her father's 
house for treatment. The father does not testify that he agreed or 
became bouûd to fqrnish the means needed for the expansés of his 
danghter and her children, and from the whole évidence it is clear that 
the expepditures were made as a voluntary act upon his part, without 
the expectation that he would be repaid therefor by any one. It may 
be, as clâimed by the défendant, that the fact that thèse expansés were 
paid by her father was a persuasive reason for inducing the husband to 
convey the lands to his wife; but, if that be so, it does not change the 
fact that the transfer was, in effect, a gift by the husband to the wife. 
As between the husband and wife, the facts detailed would be deemed 
a sufficient considération to sustain the deed; but, when the rights of 
creditors are involved, it cannot be held that they form a vaiuable con- 
sidération for the transfer, of such a nature as to preclude a successful 
attack thereon by creditors. The wife paid nothing and the husband 
received nothing as a considération for the transfer, the only efifect of 
which was to take the title out of the name of the husband and place 
it in that, of the wife. The subséquent actions of the parties indicate 
that the transfer was in fact one in form only. It does not appear that 
Mrs. Wills aéserted any rights to the lands in dispute for 12 years after 
the exécution of the deed to her, during which time Hawkins and 
those claiming under him were in possession of the premises, making 
improvements thereon. Several parties testify that the husband ques- 
tioned the validity of the title held by Hawkins, and asserted that the 
time was coming when he (Wills) would be in position to assert his 
right to the premises, and that ail parties purchasing from Hawkins would 
lose the amoUnts paid him. But assuming that, as between the hus- 
band and wife, the latter would be the owner of the property, never- 
theless she holds it merely as a gift or voluntary conveyance from her 
husband, which, in view of the circumstances under which it was made, 
must be héld to be void as against creditors. 

The decree appealed from is therefore reversed, at cost of appellee, 
and the catuse is remanded to the circuit court, with instructions to en- 
ter a decree in favor of complainants, holding the deed to Mrs. Wills 
void, 80 far as the same afifects the realty in the bill described, and en- 
joining her from asserting any right or title to said realty, by virtue of 
said deed or the judgment in the ejectment suit, and further quieting the 
title to said realty in the complainants. 
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KiNNE d al. V. Webb d ai. 
(CTrcMtt CoKrt, W. D. MissouH, W. D. Maroh 7, 1898.) 

1. C&iroEiXÂTioN or Contbaot— Lâches— Kestittotion. 

Complalnant, being one of the beneflciaries under the will of her deoeased hns- 
band in a large estate, consistlng principally of minlng lands, ih April, 1888, eutered 
Into a contracf of settlement with the other. beneflciaries, under whlob she quit- 
olaizued and released to them ail her interest therein, in considération of a cash 
paymeut. In July, 1883, she instituted sait In tbe state court to set aside such con- 
tract on the |;round of fraud and deceit. and for an assignaient pf dower. Bubse- 
quently dismissing such suit, in April, 1^84, she renewed it, and again discontinued 
itin December, 1884. In February, 1890, she brought suit in tiie fédéral court for 
the same relief, on substantially the same grounâs, but made no offer to return the 
considération recelved. Held, notvlthstanding undue advantage had been taken 
of complalnant, she was not entitled to relief in equity, for Itûshes and f allure to 
ofFer restitution. The doctrine of lâches bas a spécial application to contracts and 
transactions affeoting minerai lands, which are ezposed to the utmost fluctuations 
In value. 

S. B.^MB. 

It cannot be claimed, in excusa of the failure to make restitution, that complaln- 
ant' would be entitled to the amount paid her as a distributive share of the estate, 
mrhére the amount of her share is but conjectural. 

In Equity. Bill by Sarah M. Kinne and othere i^ainst Elijah T. 
Webb and others to set aside a contract of settlement, for fraud and de- 
ceit, and to hâve dower assigned. On pleadings and proof. Diamissed. 

R. 0. Boggess and I. J. Ketdium, for complainants. 

Kames, Holmes & Kravihoff, for respondents. 

Philips, District Judge. The complalnant Sarab M. Kinne îs the 
widow of John C. Webb, deceased, since intermarried with Ezra B. 
Kinne. On the 13th day of April, 1883, the said John C. Webb died 
testate at Webb City, Jasper county, Mo, , leaving the respondents hereto, 
with the said Sarah, bis sole heirs at law, and beneflciaries under his said 
will. He died possessed of considérable property, personal and real. 
The real estate consisted principally of minerai lands containing lead ore. 
Soon after his death, and prior to the probate of his will, negotiations 
took place between the widow and his children by a former wife, look- 
ing to an immédiate adjustment and payment of the interest of the com- 
plalnant in said estate, which resulted on the 24th day of April, 1883, 
in a contract of settlement by which, in considération of the sum of 
$15,000 in cash then paid to her, the complalnant, by deed of release 
and quitclaim, conveyed her entire interest and claim in and to the real 
and Personal estate to the respondents, children of said décèdent by his 
first wife. Shortly after the probate of the will the complalnant mani- 
fested dissatisfaction with the terms of settlement, and, after filing in the 
probate court her renunciation of the provisions of the will, she instituted 
8uit in the state circuit court of that county to set aside the deed of re- 
lease, as having been obtained through fraud and deceit, asserting a right 
of dower in said property, and praying for its assignment. This suit 
was abandoned by her, and within a year she renewed the same in the 
same jurisdiotioa; and again, in December, 1884, she discontinued said 
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second snit, aller taking dépositions therein. She took no further ac- 
tion in the matter until the 7th day of February, 1890, when the prés- 
ent suit was instituted in this court. 

If this case were to be determined on the merits of the issue, as to 
whether the complainant qught to be relieved from the contract of set- 
tlement on the ground of an undue advantage taken of her, I should en- 
counter serions opposition, in my sensé of justice, in holding her to the 
contract. But there lies at the threshold of this controversy the prelim- 
inary question, conceding the gravamen of her complaint, has she exer- 
eised that d^ree of diligence, and made offer of restitution, which the 
established rules of equity exact, to give her a firm foundation in a court 
of chancery? This being a suit in equity to set aside a contract of set- 
tlement and release alleged to hâve been obtained fraudulently and against 
good conscience, what is there in its character and attendant circum- 
stances to withdraw it from the opération of the gênerai rules of law and 
equity governing like actions? Aniong thèse settled rules is the require- 
ment that he who would avoid a contract on the ground of fraud or op- 
pression, upon the discovery of the wrong, should act promptly and en- 
ergetically in demanding restitution before the gtatiis of the property is 
materially cbanged; and, where he seeks a rescission, he should ofFer to 
retum what he has received under the contract, so as to place the parties 
in statu qao in respect to the subject-matter of the contract. As aptly put 
by Sheewogd, C. J., in Estes v. Reynolds, 75 Mo. 565: 

"If he elects to disaffirm the contract in conséquence of déception practiced 
upon him, such élection, in order to avall him, must hâve the cbief and es- 
sential élément of promptitude, and he must put the otber party in the same 
situation as he was before the contract was made." 

Citing Jarrett v, Morion, 44 Mo. 275, in which it is said: 

"If the plaintifE would repudiate a settlement, he must put the other party 
in the same condition he was before it wàs made. He cannot appropriate its 
benefits and deny its obligations. There never was but one doctrine upon 
this subject; and the bool^s are fuU of décisions that, if a party would rescind 
a contract for fraud or other cause, he must, as far as in his power, put the 
other party in the condition he would bave been in had the contract not been 
made. " 

And this rule has recently been emphasized by that court in Taylory. 
Short, 17 S. W. Rep. 970, in which it is held that, in an action to re- 
scind the original transaction and exchange, the plaintiffwaived the fraud 
by not electing to rescind upon the first discovery of fraud, and that the 
right to rescind did not revive by a subséquent discovery of some inci- 
dent of the fraud. 

The coroplainant neither, prier to the institution of this action, tendered 
back the $16,000 in money received in exécution of the contract, nor 
does she ofifer to do so in her bill. Counsel, while conceding the rule, 
contend that it has référence more particularly to the rescission of ordi- 
nary contracts of barter, exchange, and sale, and should not be applied 
to a case like this, where the complainant would in any event, according 
to their claim, be entitled to hâve and hold as her distributive share of 
v.49p.no.7— 33 
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the estàte * a\iim of imoney equfil .to ^15^000. This is plausible, feut I 
fail ^o-fitd any positive atithority or precedejit for it. The interest of ,the 
wife on the vacation of such settlement would be that of a dowress, — a 
life-estate in one-third of the laoda of \yhich the husband died seised, 
and a fihild's part in the personalty, the latter subject to debts. Whether 
the iùterést thus conjing to her would be of the ca^h value of $15,000 
would dépend upon; the Btate of facjts «xisting at the time of the allot- 
ment. It might be more or legs. What the cash value of her interest 
in the lands would beat the time of th^ assignment is but spéculative. 
What her interest in the personalty woi^ld be after its administration, 
could ibe but conjectural at the time. There were no means of definite 
tœcertainment. It therefore lies withip th^ category of disputable facts. 
A part of the money ehë received bas sinçe been invested in a house and 
lot, and whether she bas a dollar in mpney or crédit left is unknown. If 
her interest in the personalty tumedput tobelessthan $15,000, she would 
haveto acoouût for the excess in mpney. What, then, becomes of the rea- 
son of the rule of restitution in order; to entitle one to a rescission? Resti- 
tution or offer toretum précèdes the right of action. The parties are to 
be placed in «tote gnw in order to secure equality in the chances of new liti- 
gation» The. rule does pot contemplate the taking of évidence after suit 
broughtito enable the court to say whether or not the suitor retains only 
his duBSiJB any event. ; The voluntary antécédent act of the party com- 
plaining mUst eliminateisuch question from the controversy, 

The cas^ of Çourtrightv. Bûmes, just published in 48 Fed. Rep. 501, 
aptly illùetrates this viewof the rôle. Bûmes was unquestionably indebted 
to Couirtright. in a large aura. They madea compromise settlement, 
which Courtright sought to set asidé fof fraud and undue advantage al- 
leged to bave been taken by Burnes of Courtright's agent. Part — an in- 
considerable part — -of the prpperty turned over by Burnes to Courtright in 
exécution of thè settlement consisted bf lands. It was held that Court- 
right could not maintain the bill to set aside the settlement without ten- 
dering a reconveyance qf this land. Mr. Justice Miller, who delivered 
the opinion, said: 

" We do not see how we can get rîd of the argument that since Courtright 
desires this settlement to be set aside the parties must be placed in the situa- 
tion in wbicli they were before the settlement was qade, and the interest in 
thèse lands bereconveyed by Courtright to Burnes." 

The same rule is announced by the suprême court in McLean v. CSupp, 
141 U. S. 429, 12 Sup. Ct. Rep. 29, which was a suit in equity to set 
aside a settlement, in exécution of which the complainant had received 
certain notes from the debtor respondent. Mr. Justice Brewer, for the 
court, said: '■ i: s ' . . 

"Now, if h'e desiriad to fescind hîs contract, his dnty was at once to retum 
what he hadireceived, and repudiate wholly and forever the transaction. So 
far from doïng: this, he did exactly the contrary. He retained the notes and 
seourities received in the settlement, and bas neveryetreturned one ofthem." 

In the récent case of Ackerman v. McShane, 43 Lai Ann. , 9 South. 

Rep. 483, ItiS' held that money received in a compromise cannot be re^ 



KINNE r. WEBB. ' ' 515 

tained, and attlie sàme tînpe the contract annulled. Tender or'deposit 
of the sum is an essential allégation. So long as tlie plaintifF retains the' 
considération, ànd dbes not tender or deposit the amôunt received, he is 
estopped. The cofflplaitiant hère has kèpt and ûsed as her own ail she 
received ïn exécution of the isoWtract, and seeks to avoid the contract un- 
der which she holds it without offèring to make restitution. This she 
caûnotdo. 

Closely allied to Wbat précèdes, tbere is another obstacle in the way 
of reachihg the merits of this case. "Where a party desires to rescind 
upon tbe ground of mistake or fraud, he must, upon the discovery of 
the tacts, at once announcè bis purpose, ftiid adhère to it. If he be si- 
lent, and continue to treat tbe property as bis own^ be tvill be beld to 
hâve waived tbe objection, and will be conclusively bound by tbe con- 
tract, as if the mistake or fraud had not occurred. He is not permitted 
to play fast and loose. Delay and vacillation are fatal to tbe right- 
wbich had before subsisted. Thèse remarks are peculiarly applicable to 
spéculative property like that hère in question, wbich is liable to large 
and constant fluctuations in value." Ôrymes v. Sanders, 93 U. S. 62. 

Wbile tbere has been a lack of uniformity in tbe application of the 
doctrine of lâches, by our state suprême court, noticeable in tbe foUow- 
ing adjudications: Moreman v. TaWot, 55 Mo. 392; Davis v. Fxc, 59 
Mo. 125; Kellogg v. Carrico, 47 Mo. 162; Bliss v. Pritchard, 07 Mo. 181; 
State V. West, 68 Mo. 229; Zandrom v. Bank, 63 Mo. 56; and KeLleyv. 
Hurt, 74 Mo. 561, — there can be no question as to the settled rule in 
tbe fédéral jurisdiction. In cases of concurrent jurisdiction, courts of 
equity recognize the statutes of limitation governing courts of law; but in 
cases cognizable alone in equity^ while having regard to analogies to like 
limitations under statutes, on questions of tbe lapse of time and staleness 
of tbe claim and estoppels in pais, courts of equity aot upon their own 
inhérent doctrine of discouraging slothfulness and disturbing society and 
private interests after undue acquiescence. Tbey will shorten the statu- 
tory period whenever and wherever the interests of justice demand it. 
"To let in tbe défense that the claim is stale, and that the bili cannot, 
tberefore, be supported, it is not necessary that a foundation shall be 
laid by any averment in tbe answer of the défendants. If the case, as it 
appears at the hearing, . is liable to the objection by reason of the lâches 
of the complainants, the court will upon that ground be passive, and re- 
fuse relief. It is compétent for the court to apply the inhérent princi- 
ples of its own System of jurispirudence, and to décide accordingly." 
Sullivan v. Bailroad Co., 94 U. S. 807. 

In OU Go. V. Marbury, 91 U. S. 592, Mr. Justice Millee said 

"Iii fixlng this period in any particular case, we are but little aided by the 
analogies of the statutes of limitation. While, tliough not falling exactly 
witbin tbe rule as to time for rescinding, or offèring to rescind, a contract, to 
one of the parties to it, for actuel fraud, ttie analogies are so strong as to give 
to this latter great force in the considération of the case. In this cluss pf 
cases tbe party is bound to act witb reasonable diligence so soon as tbe fraud 
is discovered, or bis right to rescind is gone. No delay for tbe purpose of 
euabiing the defraUdeâ party to spéculate upon the chances wbich the future 



516 FEDERAL REPORTER , Vol. 49. 

may give him of decidlng profltably to himself whether he will abide by his 
bargain, or rescind it, is allowed to a court of equity." 

This rule bas a. pointed and salutary application to controveraies like 
tbis, regaxding minerai lauds. Such property is exposed to tbe utinost 
fluctuations in value. Its wealtb lies beneatb tbe sur&ce. It is bidden 
from tbe view. Money, energy, labor, and skill are required todevelop 
it. To-day tbe indications are full of promise. To-morrow, they are 
as full of discouragement. Tbe mine wbich to-day may be deserted and 
out! of considération, or wbicb, being worked, produces small results, 
may in a few years, by persistent energy and tbe expenditure of money, 
turn out to be vastly productive and valuable. The courts ail say, re- 
specting auits to vacate contracta affecting such property, and attenipts 
to reclaim it, tbe party will be held to tbe highest diligence and accél- 
ération in his movçments. He cannot stand by and speculate on tbe 
chances. He cannot delay, and say, by bis acts: "It is mine, if it be 
a good thing. You may keep it, if it be a poor thing." So where par- 
ties bave waited four or flve years, and even a shorter period, after 
knowledge of tbe fraud, during which time the property has been im- 
proved and its value greatly augmented, the delay constitutes a fatal es- 
toppel. OU Co. V. Marbury, supra; Clegg v. Edmondson,8 De Gex, M. & 
G. 787; Prenderga$l v. Turton, 1 Yoange & G. Cb. 98; Johmton v. Mn- 
ing (h., 39 Fed. Kep. 304. 

. The évidence shows that tbe contract of settlement and deed of release 
were executed on the 24tb day of April, 1883. On tbe 28th day of 
July, 1883, sbe instituted the suit in the state court to set aside this 
settlement, on substanlially the same grounds now taken. Pending that 
suit ber déposition was taken. On Marcb 31, 1884, sbe discontinued 
this suit. On the 18th day of April, 1884, she renewed it. On July 
18,, 1884, the défendant Webb's déposition was taken therein, and on 
Deeeœber 2, 1884, sbe discontinued this suit. Wby she did so, — whether 
from la<jk of confidence in the merits of ber cause, or a lack of fidelity and 
moral courage iu her counsel to confront tbe local dynasty of the Webb 
family, or from a perception of their local influence, with their subtle 
retainers, parasites, and clackers, on tbe administration of justice in that 
venue, need not hère be inquired into. Tbe fact remains that she pas- 
sively waited until February 7 , 1890, before she renewed the attack in this 
court, — nearly seven years after ber cause of action arose, and more than 
five years after her last suit was dismissed. During ail this time she was 
under no disability, and therespondentshad done no act to luU ber into 
inaction. In the intérim sbe bad discovered no new facts of such a 
character as to alter tbe légal 8tatti8 of ber case. True it is, in her sup- 
plemental or amended Mil, she sets up additional facts which she allèges 
first came to ber knowledge since the filing of tbe original bill herein. 
But the weigbt of évidence contradioting this allégation is so overwhelm- 
ing as not to leave a pin on which tbe court can hang a substantial doubt. 
In the mean while she bad surrendered tbe homestead, applied part of 
the money arising frçm the codtract of settlement to the acquisition of a 
new borne in her sole right, to wbicb she moved. In the mean time the 
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condition of the property now sought to be reached greatly changed. 
Woodlands disappeared before the axe of tbe tenants; pastures, meadr 
ows, and fields appeared w.here there were outlying waste lands. Per- 
manent homes and tenant bouses were built. New leases for mining 
purposes were made. Abandoned or surface developed mines began to 
hum with the voices of miners and tbe ring of the pick and shovel; and 
shut-down fumaces began to glow witb newly-kindled fires. New and 
costly macbinery was bougbt and put to work on thèse lands. New 
mines were opened and worked -to unprecedented depths, and unknown 
minerai wealth was thus developed, at an outlayexceeding $100,000. 
Mucb of this unquestionably was predicated of the assurance that the 
property was not subject to any claim of dower. The proximity of the 
complainant during ail this time to the property warrants the presump- 
tion that she had knowledge of ail this work of development, and yet 
stood mute, Her silence and inaction are fatal to her claim, so far as 
tbe real estate is concerned. 

As to ber claim to a new participation in tbe personal estate, it is suffi- 
cient to say tbe right of action was barred within five years after the dis- 
covery of the fraud; and discovery is deemed in sucb case to take place 
from the time the party bas notice of tbe main facts constitnting tbe 
fi-aud. 2 Eev. St. Mo. § 6775; Hunter v. Hunier, 50 Mo. 445-461; 
Thomas y. Mathews, 51 Mo. 107; Rkorda v. Waïkina, 66 Mo. 553. It 
results that tbe bill is dismissed. 



Northern Pac. R. Co. ». Cannon a ci. 

(Cireuit Court, D. Montcma. February 26, 1893.) 

1. QniBTINO TiTLE— BNJOININO FOBOIBLE ENTRT and DbTAINEB ACTIOÎf. 

Plaintifl in a suit to quiet tltle cannot enjoin défendant from brioglng an action 
at law agalnst Mm for f orcibie entry and detainer of the promises in question. 

2. iNjtmcTioiî — Action at La'W. 

Ëqulty wlll not enjoin an action at law, when tlie party seeMng the injunction 
bas a good défense at law. 
8. Bame— Cbiminal Pboceedinos. 

Proceedings at law, not of a strictly civil nature, will not be enjoined ezcept 
where tlie same right is sought to be substantiated both at law and in equity. 

4 FOBCIBLB KNTBT ANS DeTAIKBB. 

Proceedings in forcible entry and detainer are of a quasi criminal nature. 

In Equity. Suit by tbe Northern Pacific Railroad Company against 
Charles W. Cannon and otbers, to quiet title. Heard on motion for an 
injunction. Denied. For former reports, see 46 Fed. Rep. 224, 237. 

F. M, Dudley and OuUen, Sanders & Shdton, for complainant. 

Tode & WaUace and McConneli & Clayberg, for défendants. 

Xnowles, District Judge. Plaintiff commenced an action in tbis 
court to quiet title to a certain tract of land in Lewis and Clarke county, 
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Monté- ' AftW the filibg of the bill of complaint and the iSsuing of asub- 
pœna, thô'j défendants comitienced' attraction of forcible èntry and de- 
tainer against'plaintifif, sétting forth in^their complaintthat plaintitf had 
forcibly obtained and was retaining by force the premises in dispute. 
Thô plaintiff Iben applied to this court to rcstrain this action of forcible 
entry and detainér. A restraining order was obtained, and the cause, 
opon the application for an injUnction, set down for a hearing during 
the présent term of this court, and was argued and submitted. Plain- 
tiff claims that this action would interfère with the proceedings in equity 
to quiet the title of plaintiff. The action of forcible entry and unlawful 
detainér in no way détermines the title to the premises in dispute, or 
rigbt to fhe possession thereof. ' Parka v. Barkley, 1 Mont. 614; Board- 
maii ^' Thompson, 3 Mont. 387. Equity interfères by injunction to re- 
stra^in an action at law to recover possession of real estate when a person 
eeeking the injunction hak an équitable title, and the person sought to 
be enjoined bas a légal title, which bas been obtained by fraud or mis- 
lake. In such a case the action at law is stayed until the équitable 
righta of the parties are determined. It is held that upon such a state 
of facts it would be giving the plaintifif in the action at law an unfair ad- 
vantage to allow him to proceed and obtain judgment, but in this case 
the plaintiff bas a légal title, and claims actual possession of the prem- 
ises, the title to which it would quiet. The issue in forcible entry and 
unlawful detainér in such a case as this is as to whether the défendant 
in that action by force obtained the possession of the premises from 
plaintifif, and withholds the same from nlaintiff. This is not an issue 
presented in this case at bar for the considération of the court. It can- 
not be called upon to enter any judgment or decree upon such an issue. 
There is no showing in the application for an injunction herein that 
plaintiff has not a good and légal delense to the action of forcible entry. 
Il is an established rule in equity that a court will not enjoin an action 
at law when a party seeking the injunction has a good défense at law. 
Grand Chute v, Winegar, 15 Wall. 373, There are presented no grounds 
of équitable défense to this action which should be first determined be- 
fore a proper défense to the action at law could be maintained. Plain- 
tiff has cited some English cases where criminal proceedings in the nat- 
ure of forcible entry were enjoined: Mayor, etc., v. PHkington, 2 Atk. 
302; Montaguev. Dudman, 2 Ves. Sr, 398; Attorney General v. Ckaver, 18 
Ves. 220. But it should be observed that thèse were cases of injunc- 
tion against the plaintiff, who was proceeding in a civil suit upon the 
same matter of right as well as in a criminal proceeding. In Story's 
Equity Jurisprudence (section 893) it is laid down as a gênerai rule that 
courts of equity "will not interfère to stay proceedings in any criminal 
matters, or any cases not strictiy of a civil nature;" and that learned au- 
thor says the exception to this is where the party seeking redress by a 
criminal action or mandamus or an information or a writ of prohibition 
is the plaintiff to an action in equity. The rule is, plaintiff may be re- 
etrained if he is seeking to substantiate the same right in both proceed- 
ings. The gênerai rule is that proceedings ^i* forcible entry are quasi 
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criminal. Sheâitjv. Fîdheriy,8 Mont. 365, 20 Pac. Eep. 687; 2 Dan-' 
iells, Ch. PI. & Pr. 1620. Gther cases might be cited to Ihe same effect. 
Courts of equity, it is held by the suprême court in ReSatvyer, 124 U. 
Sv 200, 8 Sup. et. Rep. 482, mil not restrain criminal proceedings. In 
regard to the action of forcible entry and unlawful detainer, High on In- 
junctions (Ist Ed. § 65) lays down the raie tbat, without some spécial 
reasons indicating "certain and manifest irréparable injury," a court 
will not stay an action for the same; and says that when a party 
cornes into court seeking équitable relief he must come with clean hands, 
and that one who has been guilty of a forcible eutry does not so come 
into a court of equity. Supporting thèse views are Orawford v. Paine, 
19 lowa, 172; Lamh v. Drew, 20 lowa, 15. It is said that allowing 
this action to proceed might hâve the efifect of ousting this court of 
jurisdiction to try this cause. I do not say that would be an eâèct of 
a judgment in the action of forcible entry and detainer should the de- 
fendant recover judgment therein. But if it would, I should stiU sée 
no reason for granting the injunction. Jurisdiction of a court, obtained 
by fraud, cannot be sustained. Brown, Jur. § 43, and note 3. The 
application fur an injunction is denied, and the lestraining order set 
aside. 



GiLCHBiST d al, V. Helena, Hot SPBmos & S. R. Co. et al. 
{.circuit Court, D. Mmvtana. February 25, 1893. 

1. (30BPOBATION8— Insolvbnot— UsPArn SuBSOBiPTioNS— Bbt-Of». 

Where there are a number of différent liens upon the property of an Insolvent 
railway company, a stockbolder wbo holds a judgment asainst the company can- 
not, of hlsown motion, or at tbe instance of one lien-bolder, set oS tbe amount 
thereof aKainst unpald sttbscriptioas on bis stock, since tbe subscriptlons, belng a 
trust for ail creditors according to tbeir eqnitiés, migbt be absorbed, in wbole or in 
part, by liens found to be superiorto bis judgrment. 

S. SiLME. > 

A stockbolder in an insolvent corporation owes nothlng on uupaid subscrip- 
tlons, ezcept so mucb thereof as inày be necessary, togetber with the other assets, 
tosatisfy tnecredltors; aadhence, before this sum is ascertalned and demanded 
of him, ne cannot be compelled to set off the whole unpaid subsoription against a 
juat^meut held by him against the corporation. Emmert T. SnHtii, 40 Md. 123, dis- 
unguished. 

In Equity. Bill by Thomas Gilchrjst and others, partners, doing 
business as Gilchrist Bros. & Edgar, against the Helena, Hot Springs 
& Smelter Railroad Company, the Farmers' Loan & Trust Company, 
and others, to enforce the lien of a judgment. The Northwestern Guar- 
anty Loan Company, having intervened, filed a cross-biU, and the hear- 
ing was upon a demurrer thereto. Demurrer sustaitted. For former 
report, see 47 Fed. Rep. 693. 

Walsh & Newman, for plaintiffs. 

Tools & Wcdlace, A. K. Barboter, and ff. 0. Mcintîre, for défendants. 
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Knowles, District Judge. Plaîntiffs obtained two judgments against 
the défendant Helena, Hot Springs & Smelter Railroad Company, a cor- 
poration organized under the laws of Montana. Thèse judgments, it is 
elaimed, were liens upon the property of said railroad company by 
virtue of the provisions of section 707, Comp. St. Mont. p. 824. Plain- 
tiffs then brought an action in equity to bave their said liens satisfied 
eut of the said property, and to be declared a prior lien to that of the 
Farmers' Loan & Trust Company, which they made a party to the ac- 
tion. Many other parties who hâve judgments against said railroad 
companyj elaimed to be liens on the property of the same, were made 
parties. It was prayed, among other things, that a receiver be ap- 
pointed, etc. The Northwestern Guaranty Loan Company, a corpora- 
tion organized under the laws of Minnesota, and Erastus D. Edgerton, 
asked to be allowed to intervene in said action. This pétition was 
granted. The cause was removed from the state court to this. The 
Northwestern Guaranty Loan Company filed its bill of intervention, 
aetting forth that the Helena, Hot Springs & Smelter Railroad Company 
made, executed, and ddivered to the Farmers' Loan & Trust Company, 
as a teustee, a mortgage upon its property to secnre the payment of 
some 150 bonds, of $1,000 each, of said railroad company; that 100 of 
said bonds, amounting to $100,000, were sold to said intervener, who 
is now the owner and holder thereof ; that said railroad company haa 
failed to pay said bonds, or the interest thereon, according to their terms, 
and in accordance with the terms of said mortgage; that the said trustée, 
the Farmers' Loan & Trust Company, bas failed to enforce the rights of 
the said intervener in the premises, although requested by it in writing, 
and the proper security for costs and expenses offered, as is required in 
the mortgage deed aforesaid. Intervener asks to bave the said mort- 
gage foreclosed, and the property sold to satisfy said bonds. The bill, 
also, Among other things, sets forth that, in organization of the said 
railroad company, W. E. CuUen, H. B. Palmer, C. G. Evans, and W. 
H. Hunt subscribed each, to the capital stock of said company, the 
sum of $33,760, and one R. C. Wallace the sum of $15,000; that the 
stock subscribed by the said Hunt was for the use and benefit of one 
William Muth, who is now the owner aûd holder thereof, to-wit, 337 J 
shares of said stock; that no payment bas been made on said stock sub- 
scription. The bill further shows thât certain judgments against said 
railroad company held by W. C. Whipps and W. E. Cox and George 
Green were purchased by them from the parties who obtained them, for 
William Muth, who is now, in fact, the owner of the same, and claims 
them as a lien upon the property embraced in the mortgage. Thèse 
claims amouut to near $3,000. It is alleged that the said railroad com- 
pany is insolvent. The bill asks that thèse claims be canceled or offset 
by an equal sum of the amount due by said Muth on bis unpaîd stock 
subscription. The said Muth demurred to this portion of said bill of 
intervention, and the question is presented as to whether said unpaid 
stock subscription should be reduced by the amount of said judgments; 
that is, so much thereof be offset against said judgments. 
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The money whîch the said Muth owes said railroad Company for un- 
paid stock subscription is a trust fund, which should be paid into the 
treasury of the company for the benefit of ail the creditors. The debts 
which the company owes to said Muth on thèse judgments is not of this 
cliaracter. In the case of Sawyer v. Hoag, 17 Wall. 610, the suprême 
court said, in a case in which the plaintiff, Sawyer, sought to compel 
the défendant, Hoag, as an assignée in bankruptcy of au insolvent in- 
surance company, to allow, as a set-off, a certain claim which he held 
against the insurance company on the amount due from him on a sub- 
scription of stock to said company : 

"The debts must be mutual, — must be in the same right. The case before 
us is not of that character. Tbe debt which the appellant owed for bis stock 
was a trust fund, devoted to the payaient of ail tbe creditors of the company. 
As sooû as the company became insolvent, and this fact became known to 
the appellant, the right of set-off for an ordinary debt to its f ull araount 
ceased. It became a fund belonging equally in equity to ail the creditors, 
and could not be appropriated by the debtor to the exclusive payment of his 
own daim. It is unnecessary to go into the inquiry whether this çlaim was 
acquired before the commission of an act of bankruptcy by the company, or 
the effect of the banicruptcy proceedings. The resuit would be the same if 
the corporation was in the process of liquidation in the bands of a trustée, or 
under other légal proceedings. It would still remain true that the unpaid 
stock was a trust fund for ail the creditors, which could not be applied exelur 
sively to tbe payment of one claim, thougb held by a stockbolder who owed 
that amount on his subscription." 

This rule was afiBrmed in Scammon v. KimbaU, 92 U. S. 367; ScoviU 
V. Tkayer, 105 U. S. 152; and PaUmson v. Lynde, 106 U. S. 519, 1 Sup; 
et. Rep. 432. 

It is évident, from thèse décisions, that Muth could not himself ofifset 
the amount of thèse judgments against him for unpaid stock due froni 
him to said railroad compa.ny. Now, can the company, or a creditor 
of the company, having a lien upon its property, compel him to crédit 
the amount the company owes him upon thèse judgments, to the extént 
of the same? In order that one debt may be offset against another, the 
debts must be in the same right. But the suprême court, in the cases 
referred to above, say they are not in the same right. If Muth should 
be required to pay his subscription of stock to the said railroad company, 
the amount so paid might not be devoted to paying his debts against the 
company. It would be devoted to paying the claims of those who had 
the right to be first paid after the property of the company is exhaustedj 
or to ail the claims pro rata. There are in this case quite a number of 
judgments daimed to be liens against the property of the railroad com- 
pany. Suppose it should turn eut that there was not enough property 
belonging to the railroad company to satisfy the liens which are prior to 
those it is alleged the défendant Muth owns, then would not the subscrip- 
tion of stock of Muth be devoted to first paying off thèse liens under the 
décisions of the suprême court above referred to? I think this must be 
true. The rule to be established in such a case must be a gênerai one, 
aud apply to ail similar cases. If it should appear that there might bâ 



622 FEDERAL EBPOETEK, VoL 49. 

cases in which the unpaid gtock, if paid to the company, would not go 
to liquidating the claims of this stockholder who has not paid his sub- 
Bcription, I am sure there would be no right in any one to hâve the sum 
due the company to any extent set ofif againgt the debts such company 
might owe such stockholder. There might be cases where equity would 
decree such a set-ofif. If the party owning the claims against the com- 
pany was notoriously insolvent, and there would be no chance for the 
unpaid subscription of stock of such a stockholder being Hquidated, and 
henceno fund could arise for the paying of the claims which would be 
prior to his claims, then a court of equity might decree that thèse claims 
of such unpaid stockholder should be treated as a paymentupon the un- 
paid stock subscription. Under such circumstances, a joint claîm is 
sometifli.es allowed to be a set-oflF agaiost an individual claim, although 
they are not held in the same right. Story, Eq. Jur. § 1437, 1437a. 
How far a court of equity might go, if such a case were presented, I am 
not tiôW prepared to say. But no such case is hère presented. It is 
riot tdl^ëd that Williani Muth is insolvent. ; 

ît S^ttis to be the approved practice in the courts of the United; 
Sta.te8 for ia creditor of a corporation, who has an unpaid claim against 
the same, and the property thereof is exhausted, to briog an action inj 
the nature of a creditors' bill to compel a stockholder to pay in his un-; 
paid subscription of stock. Brcnm v. Rsh, 23 Fed. Rep. 228; Patter-'] 
smv.Lynde, 106 U. S. 519, 1 Sup^et. Rep. 432. And this action 
may be brought against one stock subscriber. Hatdi v. Dana, 101 U. ' 
S. 205, This Mil is allowed to be filed only after a judgment against 
the corporation, or when it is known to be insolvent. Then the suit is 
brought in such a way as to allow ail parties who are creditors of the 
corporatioi) to corne in and be parties to the action, and share in its 
résulte. It would seem that, in this case, the intervener contemplated 
Bome such relief as is provided in a creditors' bUI, and yet there is no 
provision; for other creditors to join in asking such relief. There is 
no allegatipo that there has been any demand on Muth to pay his un- 
paid subscription of stock. Undoubtedly this demand can be made by 
a court of equity in behalf of the creditors, but belore any demand can 
be made there must be ascertained, approximately, at least, how much 
Muth would be required to pay on his subscription. In the case of 
&ot»M V. Ï%a2/er, sMpm, the suprême court said: 

"The défendant owed the creditors nothing, and he owed the company 
nothing, save such unpaid poi-ticn of his stock as miglit be necessary to sat- 
isfy theclaimsof thecreditora. Uponthe bankruptcyof thecompany, his obli- 
gation was, to pay to the assignées, npon demand, such an amount upon his 
unpaid stock as would be sufficient, with the other assets of the company, to 
pfty its debtB. He was under no obligation to pay anything until the amount 
necessary for Mm to pay was, at least, approximately ascertained, Lutil 
then his obligation to pay did not become complète. " 

There is no allégation that in any way would show that it is yet as- 
certained how much Muth would be called upon to pay on his unpaid 
fiubscriptioi^ of $tock. The requiring him to set off the claims he has 
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against the company in part liquidation of his subscription of stoek 
would, in effect, be requiring him to pay the Company so much of 
his subscription. I do not think the time has corne when this can be 
done. 

It is claimed that the case of Emmert v. Smith, 40 Md. 123, is an 
authority in point justifying the proeeedings sought in this case. In 
that case the property of the corporation had been converted into money 
under a sale made by trustées in pursuance of an order of court, and 
the contest was as to the distribution of the proceeds among the cred- 
itors. In that case the court says: 

"In the distribution of this fund in equity the creditors are severally act- 
ors, and each entltled to set up any équitable défense against esich other. 
The provisions of the statiite, without undertaking to prescribe any spécifie 
modo of recovery, make the stockl)oi<)er8 of the company individunlly re- 
sponsible to the creditors, and were designed for the relief of the creditors, 
and to alTord them an ample and expeditious remedy before any forum corn- 
pètent to administer tbe law." 

There is no slatute in Montana which makes the stockholders of a 
railroad corporation individually liable to the creditors of the same for 
unpaid subscriptions of stock. In the case of Terry v. lAttle, 101 U. S. 
216, the suprême court say: "The individual liability of stockholders 
in a corporation is always a créature of statute. It does not exist at 
common law." It will be seen that, while that was a différent proceed- 
ing from that now presented in this case, there was also a différent élé- 
ment for considération, namely, the individual liability of a eubscriber 
of stock to a créditer. It would seem, also, that in that case the court 
did not consider the précise point presented in this, — namely, the right 
to bave an individual claim against a corporation set ofif" against an un- 
paid subscription of stock, — but whether this could be done without 
calling in ail of the other stockholders who were indebted to the com- 
pany for unpaid subscriptions of stock, and the liability of each deter- 
mined. and only the amount each was required to contribute and pay 
in soas to liquidate the debts of the company determined. The court 
held that it could. That case, however, I do not consider in point in 
this case. For thèse reasons I think the demurrer should be sustained; 
and it is so held. 
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Chaffin et al. v. Hull a al. 
(Circuit Court, E. D. Missouri, E. D. Maroh 5, 1893.) 

1. Bas jin>icM.TA, 

In 1840, for a considération pald by the husband of C, a deed of land was executed 
to a trustée In trust for C, whioh by mistake vested only a life-estate in C, re- 
mainc^er to her children, or, in default of oliildren, to her right helrs, the intention 
bein^ that ti fee should be vested. Thereafter an action was brought to reform the 
deed, in whioh the trustée and other parties to the deed, but not the contingent re- 
mainder-men, were made parties. Before final deoree'therein, the husband of C. 
died. Held, that the trust beoame exeouted by the statute of uses, and the trustée 
tiaâtiofurther duties to perform, and the deoree thereafter entered was not bind- 
ing on the contingent remainder-men, they not belng represented in the action. 
8. RlîSUMEsa Trust— Pkabd or Agent. 

Hi, Whîle aoting as confldential agent in charge of property, both under C. and 
the trustées un der C.'s Will, acquired full information of a defeot in C.'s title, and 
thoiintention of C. and o{ the trustées to acqniretheoutstanding title, or to contest 
it» v«Udity, but seçretjy purcbased such title in the name of another, and by his 
«xmiiivance caused the teûants of the property to attorn to the person to whom the 
ontstanding title had been oouveyed. Held, that he would not be allowed to profit 
. l;)jf hispupohase, but would be ti-eated in equity as holding the title for his principals. 
8.~BiMB." ■ ' ' ■ 

îïôi^ ■Will the hoirs of an attorney who was jointly interested ■with H. In the pnr- 
; cbaso, pnd oonduoted ail the negotiations wlth full knowlege of,H.'8 relations to 
C, stand in any better position than H. 

4, TBtfti'Èïfe^DïrTIES and LiABILITIBS. 

laSietestamentary trustées under C'a will were given full power to sell, mort- 
; ga^e, ftnd lease, and reinvest the proceeds, in their discrétion. Held, that they had 
pÔWOTto buy In an outstanding claim asà cloud on their title, and oould maintain 
the,aotion againstH. and theothers to charge them as constructive trustées, and 
in supb action défendants would be charge^ with therentsand profits, and credited 
with ail espenditures f6r taxes, insurancë, and improTemeuts, and thesuma ez- 
pended In purohasing the outstanding iuterests. 

In Eqnity. In the opinion by Bkbwer, J., on demurrer to the bill, 
(39 Fed" Rep. 887,) the facts were stated as follows: 

"In 1840,. one William Myera was the owner of the property in question. 
For,a çopjajideration of $4,000 paid by Elijah Curfcis, a deed was executed by 
Myers;apd wife to one Samuel Russell in trust for Mrs. Curtis. ïhe deed, 
as dfawri and executed, vested a life-estate in Mrs. Curtis, and the remainder 
in hèr ri^nt heirs. It was so drawn and executed through a mistalse of the 
draughtsman; the intent of ail the parties being that the fee should be vested, 
and not a life-estate, and that Bussell, who ëo held the title as. trustée foc 
Mrs. Curtis, could, with his aestui que trust, convey the fee. After the deed 
had been so executed and recorded, in 1843, tlie mistalse having been dis- 
covered, proceedings were had in the circuit court of St. Louis oounty to cor- 
rect that deed. A decree was entered that it be reformed so as to express 
the intent of the parties, and vest a fee instead of a life-estate. To that pro- 
ceeding Mr. and Mrs. Curtis, Mr. Eussell, the trustée, and Mr. and Mrs. 
Myers, the grantors, were parties. The heirs of Mrs. Curtis were not made 
parties. By subséquent conveyances, the title vested in Mrs. Curtis and Mr. 
Eussell, her trustée, passed to one Edward Chaffin, in 1850. He entered, 
took possession, and remained in possession until his death, in 1883. ïhere- 
after the présent complainants, holding under his will, took possession, and re- 
tained it until 1886. Mr. Curtis, the husband of Mrs. Curtis, the party who 
paid the money, died in 1843; but Mrs. Curtis lived until 1884, when she 
died, leaving no children. Mr. Chaffln during his possession became aware 
of the fact that, inasmncb as the heirs of Mrs. Curtis were not made parties 
to that decree of reformation, they had, at least, an apparent title to the re- 
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mainder. Durlng the years of hÎ8 possession, at leastduring the last few 
years of bis possession, he himself having removed to Massachusetts, he em- 
ployed Léon L. Hull, one of the défendants, as bis agent to look after the 
property, to pay taxes and insuranee.to rent the property, and bave gênerai 
charge tbereof as bis agent. During the years of thac relationship he com- 
municated to Mr. Hull bis doubts as to the eompleteness of bis title as dis- 
closed by the record, and made several efforts, through him, to ascertain the 
résidence and the names of tbe right heirs of Mrs. Curtis, with a view of ob- 
taining from them reieases oî their apparent title to the remainder. Mr. 
Hull was fully possessed of information in this respect from Mr. Chaffln, bis 
principal. On tbe deatb of Mr. CbalSn thèse complainants, finding Mr. Hull 
in possession as agent, continued him in that position, and be assumed the 
same confidential relations to them that be had bad toMr. Chaffin. After 
the death of Mrs. Curtis, in 1884, Mr. Hull, the agent, conspiring with one 
William Clark and one Samuel Herman, proceeded to bunt up tbe right 
heirs of Mrs. Curtis, and obtained deeds from them, the deeds being made to 
William Clark, one of the conspirators, of their respective interests in the re- 
mainder. While apparently continuing as the agent, and représentative of 
thesé complainants, in pursuance of this conspiracy be caused légal proceed- 
Ings to he Instituted, which, being carried on coUusively, terminated in the 
'•diSpôâséssion by tbe défendants of thèse complainants, and the transfer of pos- 
session to Clark, one of the conspirators. Thia was accompllshed in 1886. 
The charge is thati thèse arrangements and transactions belween Clark, HuU, 
^nd Herman were a part of a conspiracy, and were a breacb of the trust re- 
lations existing between tbe complainants and Hull. AU thèse facts being 
stated in the bill, the prayer is that this court sball decree that tbe decree 
of the St. Louis circuit court, reforming that deed, concludes tbe right heirs of 
Mrs. Curtis, and operated to vest the full légal title iii Mrs. Curtis and her 
trustée, and thèse complainants claiming under her; or, if the court caniiot 
80 deefee, that it now decree a rel'ormation of that deed, correcting tlie mis- 
take,' and making the deed to-day operative as a transfer of tbe fee, and there- 
fore cutting oS ail interests iu the remainder in the heirs of Mrs. Curtis or 
their grantees, or, failing that, that tbe court decree that the transactions by 
which Léon L. HuU, with his co-conspirators, obtained tbe légal title to the 
remainder were in breacb of the flduciary relations existing between Hull 
and the complainants, and therefore that the title which they acquired was 
acquired in trust for the complainants." 

Ganningham & Eliot, for complainants. 

S. JV. Taylor and Joseph S. Laùrie, for défendants. 

Thayee, District Judge. 1. The court adhères to the views expressed 
in its décision overruliûg the demun-er to the bill, (39 Fed. Rep. 887, 
890,) that the contingent renaainder-men are net bound by the decree 
entered in the St. Louis circuit court on September 16, 1843, in the case 
of ElijaÂ Curtis and Wife v. Wm. Myers et ois. That suit was instituted 
for the express purpose of reforming the deed of Myers and wife, and 
thereby destroying the estate or expectancy of the contingent remaihder- 
men. The latter persons were entitled to be heard in défense of their 
rights, but, in point of fact, their interest was not represented. Before the 
final decree was passed, the trust originally created by the deed of Will- 
iam MeyerS and wife tO Samuel Russell, trustée, had been executed by 
the statute of uses. The trust ended when Mrs. Curtis became dîscovert. 
Thenceforward she had a légal estatè for life. The trustée had ne ftùrther 
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duties to perforBii-either as respects the life-tenant or tbe remaînder-men. 
It was.not «Ven necessary for him to exécute a conveyançe to the re- 
maitidër-men on the death ofMta. Curtis, as the statute of uses had al- 
ready divested him of thé légal title. No such conveyançe has in fact 
beefi made by the trustée sinCe the termination of Mrs. Uurtis' life-estate, 
.nor is it pretended that such a conveyançe is or was necessary to perfect 
the title of the remainder-men. Roherts v. Moseley, 51 Mo. 282; Warev. 
Richardson, 3 Md. 505; Handy v. McKim, 64 Md. 561, 4 Atl. Rep. 125; 
Bacoh's Appeal,b7 Pa. St. 504, 512; Watkins v. Reynolds, 123 N. Y. 211, 
25 N. E. Rep. 322; Richardson v. Stodder, 100 Mass. 530; 2 Washb. 
Real Prop. 499, 500; Perry, Trusts, § 310a, and citations; and see, also, 
Doe V. Çmmdine, 6 Wall. 458, 471, and Young v. Bradley, 101 U. S. 782. 
As there was no person but Mrs. Curtis before the court, at the time 
the final decree was entered, who had either a légal or équitable estate 
in thé premises to be affected by the decree, and as the issue to be tried 
was blie in which the interest of Mrs. Curtis, the life-tenant, stood opposed 
to tbftt of the remainder-men, it is évident that the remainder-men were 
not represented in the suit to extînguish their expectancy. It is also 
majîifest that there was no real controversy in that suit, for the reason, 
no doubt, that there was no person beibre the court having an interest 
in the property identical with that of the remainder-men, (or having any 
estate, légal or équitable,) who was interested in making a défense in 
their behàlf. A number of cases hâve been cited by complainants' coun- 
sel in support of the propositioij that the final decree of September 16, 
1843, was binding on the remainder-men, but the court is of the opinion 
that they do not sustain the contention. In the case of Miller v. Railway 
Co. i 132 U. S. 662, 10 Sup. a. Rep. 206, a decree annulling a will was 
adjud^éd to be conclusive as against certain persons in whose favor the 
will created an executory devise, for the reason that the executor of the 
will, and an infant son of the testator, who was a devisee in fee of the 
whole estate, had been made parties to the suit. The interests of the 
executory devisees and the devisee in fee were clearly identical. The 
former were aceordingly well represented by the devisee in fee and the 
executor. It may also be admitted that a tenant in tail may well repre- 
sent succeeding tenants in tail or contingent remainder-men in ail litiga- 
tion afîecting the estate where the interest of the tenant who is made a 
party is identical with that of the persons who are to be bound by repré- 
sentation. It may be conceded that an active trustée can represent bene- 
ficiarjes pf the trust, especially if they are very numerous; and it may 
also. bé, conceded that, in suits to change investments and in suits (or 
partition, it is generally suflScient to bring before the court ail who can 
pç œàdé parties. Hophins y. Hopkina, 1 Atk. 580,590; LoriUard v. Co»- 
ieryè paige, 172; Bamett v. Moxon, L. R. 20 Eq. 182; Richter v. Jérôme, 
123 U. S. 23é, 8 Sup. Ct. Rep. 106; Kerrison v. StewaH, 93 U. S. 155. 
See, also, McArtJiur v. Scott, 113 U, S. 400-403, 5 Sup. Ct. Rep. 652. 
. But thèse décisions lall short of establishing the contention that the 
expectancy of a contingent remainder-nian can be eifectually extinguished 
wheii there is no one before^ the court to represent him but a trustée 



CHAFFiN V. StaL 627 

whose trust has been executed under thë statute of Uses, and a life-tenant 
"Whose estate is to be made an estate in fee by the opération of the ex- 
pected decree. The doctrine ofvirtual représentation, as generally un- 
derstoOd and enforced in this country, is net applicable to such a case, 
and will not warrant the coilclusion that the contingent reraainder-man 
is barred of his right, McArthur v. Scott; 113 U. S. 840, 407, 5 Sup. 
et. Rep. 652; Mosdey v. Hanhimon, 22 S. G. 323; Cfasar v. Oantdou, 25 
S. G. 85; Monarque v. Monarque, 80 N. Y. 320; Nodine v, Greenfidd, 7 
Paige, 544; Johnson v. Jacob, 11 Bush. 646; Doumin v. Sprecher, 35 Md. 
474. In McArthur v. Scott it was said that "in every case there must 
be such parties before the court as to insure a fair trial of the issue in be- 
halfofaU." 

2. The second controUing question in the case thé court décides in 
favor of the complainants. That is to say, the court holds that défend- 
ant HuU acquired the interest of the rernâinder-men in the property in 
controversy under such circumstances that a court of equity must treat 
him fas a constructive trustée, Hull was the confidential agent of com-' 
plainants' testator for many years prior to his death; forât least six years 
priorthereto he had chargéof the paîrticular property now in controversy. 
During that period he acquired full information of the defect in his 
principal's title. He became aware of the fact that it was doQbtful 
whether hifl principal had more than an estate per autre vie in the prem- 
ises in question; that his principal wasianxious toremove the cloudupon 
the title; and that, in any event, he did riiot intend to surrender the pos- 
session of the premises to the remainder-men, on tHe death of Mrs. 
Curtis, until there had beéh an adjudication of the validity of their title, 
inasmuch as it was doubtful whether their title was valid. It cannot 
be doubted that Edwin Ghaffin, the testator, frequently consulted with 
Hull concerning the outstanding title, and that HuU was fuUy advised 
of his intention to contest its validity if he did not succeed in acquiring 
it for a fair considération. The death Of the testator did not alter the 
defendant's relation to the property. He still coiitinued to act as the 
confidential agent and advisër of the complainants in ail matters per- 
taining to the property, and was fully aware of their purpose to contest 
the title of the remainder-men, if they did not succeed in acquiring it. 
The fact that Mr. Hull rendered his accounts of rents collected from the 
property to the local administrator (Mr. Eliot) is of no significancé, so 
far as his relation to the complainants is concerned, for the reason that 
the administration in this state was merely ancillary to the administra- 
tion in Massachusetts. The mère interposition of a local administrator 
between the défendant and the foreign executors and trustées did not 
terminate the relation of trust and confidence which existed between 
them, orlessen the obligation of fidelity which the défendant owëd to 
the executors and trustées. The interest of the remainJer-oieà was 
purchased by the défendant during the existence of his agency, and was 
asserted agaiûst the complainants in a manner which deserves censure. 
The negotiations for thé purchase were conducted by the défendant se- 
cretiyj with a view, at first entertainéd, of acquiring the outstanding 
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înterest, and selling it to the complainanta at a profit. The title, when 
acquired from the.remainder-men, was conveyed to a third person for 
the purpose of concealing the defendant's connection with the transac- 
tion. By the intentional neglect of the défendant to discharge his duty 
to his clients, (if not by his advice and persuasion,) the tenants in pos- 
session of the property were induced, during the existence of the agency, 
to attorn to the person in whom the outstanding title had become vest- 
ed; and, after the complainants had been thus dispossessed, the défend- 
ant, as agent of the complainants, and at their request, brought a suit to 
reçover the possession, without advising them that the tenants had in 
reality attorned to himself as owner of the outstanding title. In the 
light of thèse facts, which are not seriously denied, it is sufficient to say 
that a, court of eqiûty will not allow the défendant to profit by his pur- 
chase, but will treat hin} as holding the title in trust for his principals. 
The authorities fully warrant the conclusion that an agent in charge of 
property will not be permitte'd to purchaseand assert against his princi- 
pal an outstanding claini or interest, which the principal is désirons of 
acquiring as a means of perfecting his title. Even if it be conceded 
that an agent may purchase the réversion where his principal is the 
owner of an interest that is clearly only a life-estate, {Kennedy v. Keating, 
34 Mp. 26,) yet that rule will not justify an agent in purchasing an out- 
standing claim of doubtful validity, which the principal intends to con- 
test if he cannot acquire it by purchase, {Michoud v. Girod, 4 How. 
■503, 563; Ringo v. BinnsiiQ Pet. 269; Grumley v. Webb, 44 Mo. 444j 
Maasie y. Watts, 6 Grandi, 148; Baker v. Humphrey, 101 U. S. 494j 
Jarmson v. Glasscock, 29 Mo. 191; Qardner v. Ogden, 22 N. Y. 327» 
Perry, Trusts, § 206, and citations.) 

3. The heirs of Samuel Bferman, deceased, who are parties to th& 
suit, stand in no more favorable attitude before the court than their co- 
defendant. They are not innocent purchasers for value of the interest 
of the remainder-men. Their ancestor, Samuel Herman, appears to 
hâve entered into an arrangement with the défendant HuU to purchase 
the interest of the remainder-men for their mutual profit. He was an 
attomey at law, conducted ail the negotiatipns leading up to the pur- 
chase, and appears to hâve acted as HuU's adviser, both as to the atti- 
tude he should assume towards the complainants, the représentations he 
should make, and the facts he should conceal from their knowledge. 
He was also fully aware of HuU's relation to the complainants. Hav- 
ing acted as HuU's adviser in ail of the transactions, with fuU knowledge 
of hifi relation to the complainants, his heirs cannot dérive any benefit 
from the purchase, but must be likewise treated as trustées. 

4. Finally, the court is of the opinion that the complainants, as test- 
amentary trustées under the will of Edwin ChaflBn, deceased, hâve tha 
right to maintain this suit for the purpose of charging the défendants as 
constructive trustées. The point made, that they hâve no right to pros- 
ecute the suit in that aspect, for the reason that the,;will gave them no 
power to purchase the outstanding claim of the remainder-men, appears to 
the court to be without merit. By the wUl of Edwin Chafiîn, they were 
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vested with the title to ail of the testator's real property, ^nduding the 
property now in controversy,) to hold upon certain active trusts. They 
were given power to sell, mortgage, or lease ail the property committed 
to their charge, and to reinvest the proceeds as they deemed advisable. 
It can hardly be doubted that, under the provisions of the will, they 
had the right to buy in an outstanding claini that was a cloud upon 
their title, and that a court of equity or probate would allow them to 
take crédit for such an expenditure on account of the trust-estate. But, 
in any event, an agent of the complainants, who has violated his trust, 
cannot be permitted to make such a défense. It does not lie in his 
mouth to say that no relief should be granted because the court will 
probably grant relief upon conditions with which the complainants hâve 
no right to comply. It may be that the rents and profits of the property, 
while the défendants bave been in possession, will be fuUy adéquate to 
reimburse them for their expenditures in purchasing the interest of the 
remainder-men, without requiring any expenditure on the part of the 
trustées. 

5. A deeree will accordingly be entered in favor of the complainants, 
adjudging that the défendants hold the légal title to the property in con- 
troversy in trust for the complainants, and further adjudging that such 
title be divested out of the défendants, and vested in the complain- 
ants, as test^mentary trustées imder the will of Edwin ChaflSn, deceased. 
A référence will also be ordered to one of the standing masters in chan- 
cery, to take an account of the rents and profits which défendants hâve 
received during their occupancy, and instating such account the défend- 
ants lyillreceive crédit for ail expenditures on account of taxes, insurance, 
and improvements, as well as for ail sums expended in purchasing the 
interest of the lemainder-men. 



NoRTHEKN Pac. R. Co. P. Amacker d oL 

iCVrcvM Court of Ajypeals, Nlnfh Circuit. January 2S, 1898. > 

QmBTnîo Tnxa— Plbading — ^Possession. 

A bill to quiet oomplalnant's title to 160 acres of land platted by défendants as an 
addition to a city averred that complainant "Is seised thereof in fee-simple, " that 
eight lots thereof were in possession of two défendants, and the balance "is vacant, 
unimproved land. " Held, that the averments should be construed together, and 
meant that complainant was seised in law and not in fact, and therefore not In aot- 
ual possession of the land, and, under Code Civil Proo. Mont, i 866, providing that 
an action may be brought by any person "in possession" ù> détermine adverse 
daims, that the bill was bad on demurrer. 

BiJiE — MuMpiiciTT op Surrs. 

Such bill will not be sustained on the ground of avoiding a multiplicity of suit*, 
it appearing that only two défendants are in possession claiming title and ezerols- 
ing ownership, nor will it be sustained on the ground of the eztensive land posse». 
siens of complainant under a land grant, and we bardship of takiug possessloo of 
ail suoh lands before bringing guiU 

46 ire4. Rep. 883, afarmed. 
v.49F.no.7— 34 



53ïJ' ' KŒDÉBAL Kaï-OBTBB, vol. 49. 

'.'"'A^peal from the Gifçilit Court bfthe United States for the District of 
Montana., ' ':[■ ■■'" ' ■ '' ■ '■■ ' 

In Equity. Bill.by the Northern Pacific Railroad Company againat 
Maria Anïacker and others, to quiet cbmplainant's titl© to certain lands. 
GôtbpJflihant appeals froni a decree sùstaining defendant's demufrer to 
the Cbmplâint and dismissing the côùiplaint. AfiBrrned; 

F.'NJ Dudley, for appèllaht. ' - 

Masseûa Bullard and Thomas G. Bach, for appellee. 

Bèfoïe Hankoed, Hawi^y, and MobkoW, District Judged;' 

MoR^ow, District Jùdge. This is a suit in equity séeking a decree 
declànng that the défendants hâve nio estate or intereât whatever in or 
to cërtaiïl lands and premises in Montana claimed by the complainant, 
that thè title of the complainant is gbpd and valid, and that the said 
défendants be forever enjoined and restràined from aSsertirig any claim 
in or to said lands or prémises adverse to the complainant. The land 
is described as the W. i of the N. W. i, S. E. i of the N. W. è, and 
S. W. lof N. E. l,of section 17,townèhip 10 N., of range 3 Wj.prin- 
dpàl merîdiàn of Montaha. The cotdplainant claims title to this land 
undèr tbeiaçt ofcongreésî^pproved July 2, 1864, proViding for the cré- 
ation àndoi-ganization bfthe Northern Pacific Railroad Company, ând 
granting'td-the cdmpany eVery alternate section of public land not min- 
eràli 'desighatéd by odd niiinbers, to the amount of 20 alternate sections 
permiie'on éach sidé ofsaîd railroad line through thë territorieS of the 
United States, and 10 alternate sections of land per mile on each sidé 
of saïd railroad wheréver it passes through any stiïte, and whenever on 
the lihe thereof the Uiiitêd States bas fuU title, not reserved, sold, 
granted, or otherwise appropriated, and free from ^re-emptîon or other 
claims or rights at the time the line of said road ia definitely fixed, and 
a plat thereof filed in the office of the commissioner of the gênerai 
land-office. 

The Mil allèges that the complainant duly accepted the conditions 
and impositions of tbp said act, and fixed the gênerai route of its road 
through the territory of Montana, February 21, 1872, and on July 6, 
1882, it definitely fixed the liue of its said railro^;^ extending opposite 
to and past the land in controversy, and thereafter constructed and 
completed that portion of its railroad along said line of défini te locar 
tion; that the land involved in this suit is within 40 miles of com- 
plainant*sline of roàd, and that said land was, at the date of the fix- 
ing of the gênerai route on February 21, 1872, and at the date of fix- 
ing the définit© Une of the road on July 6, 1882, public land, to which 
the United StateS had fuU title, not reserved, sold, granted, or other- 
wise appropriated, and free from pre-emption or bther claims or rights, 
This ^légation is modified by the stotement that in 1868 certain per- 
sons filed dèclflïatory statements under the provisions of the laws of 
the United, p^tflitfisgi^aiiting pre-emption rights to settlers on the public 
domain, whereby they made pre-emption claims to the varions subdi- 
visions of the land in question; that one A. J.^ Witter filed one of said 
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dficlaratory statements May 13, 1868, claiming the N. W. i of the N. 
W, i of sfiid section 17; that one William M. Scott filed anothei of 
said deolaratory statements October 5, 1868, claiming the S. i of the N. 
W. i of said section 17; that one Jérôme S. Glick filed another of 
said deolaratory statements November 27, 1868, claiming the W. } of 
the S. E. i, the S. W. l of the N. E. i, and the S. E. t of the S. W. i 
of section 17, and Robert C. Wallace filed another of said deolaratory 
statements December 18, 1869, claiming the S. W. i of the N. E. i of 
said section 17; but it is allégea that the said claimants did not at 
any time inhabit or improve the lands so claimed, or erect dwellings 
thereon; that in February and March, 1868, ail the lands in said town- 
ship 10 N. of range 8 W. of principal meridian of Montana were sur- 
veyed by and under the direction of the United States surveyor gênerai 
of the district of Montana, and retum made of the officiai plat of said 
survey to the commissioner of the gênerai land-office at Washington, D. 
C, and on July 23, 1868, the same was regalarly filed in the land- 
office at Helena, Mont., and that by said survey it was determined that 
said land was agricultural, and not minerai, in character. It is furthei 
Btated that notice of tixing the gênerai course of complainant's road 
was not received at the land-office at Helena, Mont., until May 6, 1872, 
at which date there was received from the commissioner of the gênerai 
land-offîce a diagram, showing that portion of the line of gênerai route 
of said railroad extending through said land-district, together with an 
order instructing the land-officers to withdraw from sale, pre-emption, 
or other entry, ail public lands in odd-numbered sections within 40 
miles on each side of the line of gênerai route of said railroad; that 
prior to the receipt of said diagram and order of withdrawal at the 
land-office at Helena, to-wit, on May 3, 1882, one McLean apjJied un- 
der the homestead act of May 20, 1862, to enter the said subdivision 
of section 17 as a homestead, and he thereupon made an affidavit, as 
required by law, and filed the same with the register of the land-office 
and paid the receiver the sum of $10; but it is alleged that McLean 
did not then nor at any time réside upon or cultivate said laud lor the 
term of five years, or for any time whatever; that in 1879, pursuant to 
a circularof instructions issued by the commissioner of the gênerai land- 
office, the register and receiver of the land-office at Helena notified Mo- 
Lean to appear and show cause within 30 days why said entry should not 
be canceled for failure to make proof of compliance with the provisions 
of the homestead law; that, McLean failing to respond to said notice, 
the commissioner of the gênerai land-office, on September 11, 1879, can- 
celed said entry; that about Âugust 20, 1882, McLean died, leaving a 
wiUow, Maria McLean, who on March 15, 1883, made application to 
purchase said land under the provisions of the act of congress approved 
July 15, 1880; that the commissioner of the gênerai land-office allowed 
eaid purchase to be made, whereupon the complainant appealed from 
said action to the secretary of the interior, who held that the land was 
«xcepted from the grant to the Northern Pacific Railroad Company, and 
allowed the applicant to purchase the land, and therealter, on or aboat 
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June 17, 1887, the United States issued to said Maria McLean its pat- 
ent for said land; that after the death of McLean, his widow, Maria 
McLean, mafried John J. Amacker, one of the défendants in this suit; 
that the défendants claim title under said United States patent to Maria 
McLean, and by reason of the issuance of said patent to her the United 
States refuses to issue to complainant a patent for said land. The com- 
plainant allées that certain of the défendants hâve caused said land to 
ba surveyed into town-sites, with blocks, lots, streets, and alleys, filed 
the plat of said town-site in the office of the county recorder for the 
coonty of Lewis and Clarke, as an addition to the city of Helena, and 
dedicated said streets and alleys to the public use, said addition to be 
known as "McLean Park Addition to Helena;" that two of the défend- 
ants aire in possession of, and claim title to, eight of said lots, but that 
the remainder of said land is vacant, unimproved land, and that the 
complainant is seised thereof in fee-simple; that the premises are of the 
value of $80,000. 

To this bill défendants demurred, on the ground that by the plain- 
tiff 's owh showing it was iiot entitled to the relief prayed for. The court 
l3elow sustained the demurrer, and dismissed the bill. Plaintifif ap- 
pealed. 

The land grant of the Northern Pacific Railroad Company, under the 
act of July 2,-1864, was a grant of quantity tô the extent of 20 alter- 
nate sections per mile on each side of the Une of the road through the 
territories bf the United Stateaj and 10 alternate sections of land per 
mile oh each'side of the road whenever it should pass through a state. 
This gràût Wàs, however, subject to diminution inquantity within thèse 
limits by reafion of the fact that when the line should be definitelyfixed 
the United States might not hâve fuU title to ail the odd-numbered sec- 
tions within the limits of the grant. Thèse particular sections might 
not ail befree from pre-emption or other claims or' rights, and some 
might be réServed, sold, granted, or otherwise appropriated. This 
probable loss to the railroad Company of land in place within thèse pri- 
mary limits was anticipated by congress, and to make good such defi- 
ciency, and ëelieve clàimants under the public land laws of the United 
States from Controversies with the railroad company concerning thé Va- 
lidity of their claims, provision was made for compensating the com- 
pany for such loss within the limits of an additional or indemnity grant. 
It was accbtdiîigly providéd in section 3 of the act of July 2, 1864, 
that whenevèt, prior to the time when the line of the road should be 
definitély fixed, any of said sections or parts of sections shall hâve 
been granted, sold, reserved, occupied by homestead settlers, or pre- 
empted, or otherwise disposed of, other lands should be selected by said 
company in lieu thereof, under the direction of the secretary of the in- 
terior, in àltèrnate sections, and designàted by odd numbers, not more 
'than 10 ndiljôs beyond the limits of said alternate sections. By joint 
resolution Of May 31, 1870, thèse indemnity limits were extended by 
'ôbhgress 10 rbiles further on each side of the road, making what bas 
beëu kno'trti and designàted as the "Second Indemnity Limits." The 
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grant was, therefore, not only one of quantity, but it was also in the 
nature of a float, to be located within the limits of certain exterior 
boundaries, containing such a nuraber of odd-numbered sections as 
would enable the company to obtain by sélection within such exterior 
boundaries the full quantity of land granted. 

The title of the company to lands within tbe primary limits attached 
to spécifie odd-numbered sections as soon as they were capable of iden- 
tification by the fixing of the definite line of the road opposite to them, 
and the filing of a plat thereof in the ofiSce of the commissioner of the 
gênerai land-office. St. Paul & P. R. Oo. v. Northern Pac, R. Co., 139 
U. S. 1, 11 Sup. et. Rep. 389. The right of the company to lands 
within the indemnity limits, selected in lieu of lands lost in place within 
the primary limits, attached at the date of the sélection of such lands 
for that purpose. Ryan v. RaUroad Oo., 99 U. S. 388. The land in 
controversy in this suit is part of an odd-numbered section within the 
primary limits of this grant, and, although it was lost to the complain- 
ant, so far as the action of the land department of the govemment was 
concerned, by the issuance of the patent to Maria McLean on June 17, 
1887, it is nowhere alleged in the bill that this quantity of land has 
been wholly lost to complainant by reason of such action. This suit 
was not commenced until September 4, 1890, or more than three years 
after the patent was issued to Maria McLean. This period certainly 
afforded ample time to enable the complainant to make sélection of â 
like quantity of land within the indemnity limits, to make good the 
loss. 

It will be observed that the claim of Maria McLean was contested 
by the complainant before the secretary of the interior, and that the 
patent was not issued to her until after that contest had been decided 
by the secretary in her favor, and adversely to the complainant. By 
référence to the indemnity clause of section 3 of the act of July 2, 
1864, we find that sélections of land by the railroad company in lieu 
of lands lost in place are directed to be made under the direction of the 
secretary of the interior. The same officer who determined that this 
land did not belong to the complainant is charged withthe duty of with- 
drawing from other disposition a sufficient quantity of lands within the 
indemnity limits to make good those lost in the granted limits. Prest 
Vi Railroad Co., 2 Dec. Dep. Int. 508. Pursuant to this authority, the 
sèttretary of the interior has from time to time directed the commis- 
sioner of the gênerai land-office as to methods of procédure that would 
secure the adjustment of complainant's grant at the earliest possible 
time, and prbvide for the opening to settlement, as speedily as possible, 
of ail lands within the indemnity limits of such grant not actually re- 
quired to supply the lands lost in place within the original granted 
limits. 4 Dec; Dep. Int. 90; Darlnndv. Railroad Co., 12 Dec^ Dep. Int. 
196. Moreover, congress, by the act of March 3, 1887, directed the 
secretary of the interior to immediately adjust, in accordance with thé 
décisions of the suprême court, each of the railroad land grants made 
by congress tb aid in the construction of such railroads. Thèse meas- 
iires hâve ail been taken for the express purpose of expediting tbe set- 
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tiementarid adjustment of ail claims involved in thegrants to the rail- 
roads, whether within the original or indemnity limita. 

We think the acquiescence of complainant with the décision of the 
secretary of the interior for a period of more than three years, under 
the pending conditions, raises a presumption thatit bas made a sélection 
of lands in the indemnity limits in lieu of those described in the patent 
to McLean. If it has, the most that can he said is tbat, under the 
terms of the grant, the complainant bas the légal txtle to the land in- 
volved in this suit, and this is not sùfBcient. In Xeirà v. docks, 23 
Wall. 466, it was held " to be the universal practice of courts of equity 
to dismiss the bill, if it be grounded upon a merely légal title. In such 
a case, the adverse party has a constitutional right to a trial by jury." 
But if, on the other hand, no indemnity sélection has been made, then 
the injury complainant has sustained by reason of the loss of this por- 
tion of its grant should be made to appear in the bill by proper aver- 
ment. It is proper to say bere that this defect in complainant's bill 
■wea not suggested eitber in the court belovr or upon the argument in 
this court. We will therefore proceed toconsider whether the bill states 
facts sufficient in other respects to show a right to appeal to a court of 
equity for the relief prayed. 

The bill allèges tbattwo of the défendants are in possession of eight of 
the lotfl in the town-site into whicb the land has been divided. It as- 
serts, in effect, that the complainant is the owner of the légal title to the 
whole tract, but it does not claim possession to any part of it, unless the 
averment that the complainant "is seised thereof in fee-simple" may be 
construed as alleging such a claim to the remainder of the land not ad- 
mitted to be in possession of the two défendants. But this averment is 
qualiôed by the further allégation that the land to which it refers "is va- 
cant, unimproved land." "There is a seisin in deed, and a seisin in 
law; and the différence between the two is that in one case an actual 
possession bas been taken, and in the other there is a right like that of 
an heir upon descent from an ancestor, while the possession is vacant, 
belbre he has made an actual entry." 8 Washb. Real Prop. 138. The 
averments oi the complaint, construed together, must be taken as mean- 
ing tbat the complainant is seised in law, and not in Ueed, and is there- 
fore not in actual possession of the land. 

This brings us to a question, whether it ia necessary for the complain- 
ant in a suit of this character to show by an averment in the bill that he 
is in possession of the preniises. In Orton v. Smilh, 18 Uow. 265, the 
suprême court declared the rule to be that "those only who hâve a clear 
légal and équitable title to land oonnected with possession bave any right 
to claim the interposition of a court of equity to give thiem peace or dissi- 
pate a cloud on titlp." In U. 8. v. Wilmi, 118 U. S. 86, 6 Sup. Ct. Rep. 
991, the suit was in equity to bave the conveyance of an adverse titJe 
declared fraudulent and void, and remoyed as a cloud on complainant's 
title. The court said: 

"Having the légal title, then, but being kcpt ont of possession by défend- 
ants holding adversely, the reniedy oftUa. United States is at law to recovei 
possession. Equity in such cases bas uo jurisdiction, unless it is required to 
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remove obstacles whlch prevent a successful resbrtto an action of ejectraent, 
or when, after repeated actions at law, its jurisdiction is Invoked to preVènt a 
multiplicity of suits, or thei-e are otlier specifled équitable grounds of relief. 
Bills quia timet, such as tttis is, to remove s cloud f rom ft légal title. cannot 
be brought by one not in possession of the real estate in controversy, because 
the law givès a remedy by ejecttnent, which la plaiu, adéquate, and complète. 
This ÎB tbe familiar doctrine of tbis court." 

This doctriQe was again declared in Froit v. Spitley, 121 U. S. 552, 7 
Sup. Ci. Rep. 1129, where the court said: 

"A person out of possession cannot maintain sacb a bill, fx bill to remove 
acioad upon title, and to quiet the possession of real estate, J whetber bis ti- 
tle is légal or équitable; for if bis title is légal, bis remedy at law, by action 
of ejectment, is plain, adéquate, and complète; and if bis title is équitable, 
he must acquire the légal title, !i.;<d then bring ejectment." 

The case ofHoUand v. CWte>i, 110 U. S. 15, 3 Sup. Ct. Rep. 495, was a 
bil] in equity to quiet title, fouuded upon a statute of Nebraska, which 
provided — 

"That an action may be brought and prosecuted to final decree, judgment, oi 
order by aiiy person or persons, wbether in actual possession or nut, claiming 
title to real estate, against any person or persons who claiop an adverse estate 
or interest thereon, for the purpose of determining such estate, and quieting 
tbe title to such real estate." 

The suprême court held that this statute dispensed with the gênerai 
rule of the courts of equity that in order to inaintàin a bill to quiet title 
it is necessary that tbe party should be in possession, and in most cases 
that his title should havebeen established at law, or founded upOn in- 
di8putal)lè évidence or long-continued possession. The court, in ex- 
plaining thé rule of equity jurisdiction in the absence of such a statute, 
said: 

"A bill of peace against an individual reitçrating an unsuccessful clatm to 
real properfy would formerly lie only where the plainlitt waa in possession, 
aiid his right bad been successf uUy maintained. The equity of tbe plaintiff 
in such casés arose from tbe pi-otracted litigation for tbe possession of the 
property, which the action of ejectment at common law permitted. That ac- 
tion being founded upon a flctitious démise, between fictitious parties, a re- 
covery in one action constituted no bar to another siotilar action, or to any 
number of such actions. A change in the date of the alleged démise was suf- 
ficient to support a new action. Thus the party in possession, though suc- 
cessful in every instance, migbt be harassed and vexed, if not ruined, by a 
litigation constantly renewed. To put an end to such litigation, and give re- 
pose to the successful party, courts of equity interfered and closed the contro- 
versy. To entitle the plaintiff to relief in such cases the concurrence of three 
particulars was essential, — be must liave been in possession of the property; 
^e must hâve been disturbed in its possession by repeated actions at law ; and 
be must bave established bis right by successive judgments in bis favor. 
tTpon thèse facts appearing, the court would interpose, and grant a perpétuai 
injunction to quiet the possession of the plaintiff against any f urther litiga- 
tion from the same source. It was only in this way that adéquate relief could 
beafiorded against vexations litigation, uid the irréparable miscblet whlcbit 
entailed." » 

' llié court fùrther explained: 
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"A bill quia timet, or to remove a cloud upon the title of real estate, dif- 
fered f rom a bill of peace in that it did net seek so much to put an end to vex- 
atious litigation respecting the property as to prevent future litigation, by 
removing existing causes of controversy as to its title. It was brougbt in 
View of anticipated wrongs or mischiefs, and tbe jurisdlction of tbe court was 
invokeâ because tbe party feared future injury to bis rigbts and interests. 
Story, Eq. FI. § 826. To maintain a suit of this character it was generally neo- 
essary that the plaintifE should bein possession of the property, and, except 
where the défendants were numerons, that bis title should hâve been estab- 
lished at law, or be founded ou undisputed évidence or lohg-continued pos- 
sessiou." 

The statute of Nebraska, as stated by the court; authorizes a suit in 
èither of thèse classes of cases without référence to any previous judicial 
détermination of the validity of the plaintififs right, and without référ- 
ence to his possession; and the bill was sustained on that ground. But 
thète is no such statute in Montana. The only law on the subject ap- 
pears to be section 366 of the Code of Civil Procédure of that state, which 
pro vides: 

"An action riiày bé bi'ought by any pereon in possession, by himself or his 
tenant, of reiii property, àgainst any person who claitus an estate or interest 
theréin adverse to him, for lihe purpose of determining such adverse claim, es- 
tate, or interest." 

This is the language of section 264 of the old practice act of Califor- 
nia, adopted in 1851, and the Montana section wàs doubtless copied 
from that act; but section 254 of thp act of 1851 was supérseded by sec- 
tion 738 of the Code of Civil Procédure of California, approved March 
11, 1872, which took eifect January 1, 1873. The latter section pro- 
vides: "An action may be brought by any perspn àgainst another who 
claims an estate or interest in real property adverse to him, for the pur- 
pose of determining such adverse claim;" the provision relating to pos- 
session being èmitted. During the existence of section 254 of the prac- 
tice act the décisions of the suprême court of California were uniform to 
the effect that an action could not be maintained under its provisions 
for the purpose of determining an adverse claim to or estate or interest 
in real property unless the plaintiflf, at the time of the commencement 
of the action j was in the actual possession of the property himself, or 
in possession by his tenant. Dunlap v. Kélsey, 6 Cal. 181; Ritchie v. 
Borland, 6 Cal. 33; Mining Co. v, Fremont, 7 Cal. 319; Rico v. ^ence, 21 
Cal. 604; Lyle v.RoUim, 25 Cal. 437; Ferris v. Irving, 28 Cal. 645. To 
the same effect is CooUdge v. Fonvard,(Ot.) 2 Pac. Rep. 292. In Ourtia 
v.Sutter, 16 (M. 259, it was held that this section enlarged the class of 
cases in which équitable relief could formerly be sought in quieting title. 
It authorized the interposition of equity in cases where previously bills of 
peace would not lie, and it was explained that under this statute it was 
unnecesgary fqr the plaintiff to delay seeking the équitable interposition 
of the court until he had been disturbed in his possession by the institu- 
tion of a suit against him, and until judgment in such suit had passed 
in his favor. It was sufficient if, while in possession of the property, a 
party out of possession claimed an estate or interest adverse to him. It 
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will be observed that while it was determined that this section enlarged 
the équitable jurisdiction of the courts în cases formerly reached by bills 
of peace and quia timet, it still required that the plaintiff should be in 
possession of the property to enable him to seek such relief. Where a 
différent rule bas obtaiued, it bas been under a statute similar to tbe one 
in Nebraska. Section 738 of the présent Code of Civil Procédure of 
Califomia is such a statute, and under its provisions the plaintiff out 
of possession, but claiming an estate in real property, is enabled now to 
proceed in equity to remove a doud therefrom, or quiet the title to the 
same, as was decided in HoUand v. Chailen, mpra, with respect to the stat- 
ute of Nebraska. 

The case of Smithern Pac. R. Oo. v. Wiggs, 43 Fed, Rep. 333, was 
brought under the provisions of this statute, and, although the question 
of possession was apparently not in contre versy, its existence explains 
the position taken by the learned judge in sustaining the équitable ju- 
risdiction of the court. But it is urged that the suflBciency of this bill 
must be considered with référence to the allégation that the complainant 
can bave no adéquate relief except in a court of equity. Section 723 of 
the Revised Statutes of the United States provides that "suits in equity 
shall not be sustained in either of the courts of the United States in any 
case where a plain, adéquate, and complète remedy may be had atlaw." 
It bas been decided that this provision is merely declaratory, making 
no altération whatever in the rules of equity on the subject of légal rem- 
édies, but only expresses the law which has governed proceedings in 
equity since their adoption in the courts of England. 

In the case of Whitehead v. Shattuck, 138 U. S. 151, 11 Sup. Ct. Rep. 
277, the suprême court said: 

"It would be di£Bcult, and perhaps impossible, to state any gênerai rule 
whicb would détermine in ail cases what should be deemed a suit in equity 
as distinguistied from an action at law, for.particular éléments may enter into 
considération whicli would take the matter from one court to the other; but 
this may be said: that where an action is simply for the recovery and posses- 
sion of spécifie real or personal property, or for the recovery of a money judg- 
ment, the action is one at law. An action for the recovery of real property, 
including damages for withholding it, has always been of that class. The 
right which in this case the plaintiff wisbes to assert is bis title to certain 
real property; the remedy which be wisbes to obtainis its possession and en- 
joyment; and in a contest over tbe title botb parties hâve a constitutional 
right to call for a jury." 

In the case at bar two of the défendants are in possession of certain 
subdivisions of the tract in dispute. As agaiust them, upon the facts 
stated, a suit of ejectment would afford a plain, adéquate, and complète 
remedy. If the remainder of the land is unoccupied, as alleged, we see 
no reason, as was said by the learned judge in the court below, why the 
complainant cannot take possession of the same, and then bring the ap- 
propriate action to détermine the title to the same. The extensive land 
possessions of the complainant, and the hardship of taking possession 
of its lands before bringing such an action, cannot properly be consid- 
ered in this case. The land involved in this suit amounts to about 160 
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acres. Th€fe c»fl hardly be. a,ny difficulty in t^king, possession 6f an 
uhoccupied'traflt of land of suck diDjensions, located as this is; and we 
are not at libefty to import into thiscase consideratiop? j;especting other 
tracts that .tnay bé involved in like controversy and embraoed in com- 
plainant'a grantof 45,000,000 of acres. 

Itia further, argued, in favor of tbe équitable jurisdiction claimed 
for this case, tbat it will avoid a multipliai ty of suits. But it appears 
that only two of tbe défendants are in possession, claiming title and ex- 
ercising ownership as to eight lots. It would certainly not require more 
than one suit to détermine their right of possession, and indeed the law 
is well settled that, under the practice act adopted in Montana, the 
plaJntiff in an action in the nature, pf ejectment mayjoin any number 
of défendants without regard to the extent or character pf their posses- 
sions. San M-andsco V. Bddeman, 17: Cal. 461. ,J[t appears, therefore, 
that the billdoes not présent a case coming withii^ the equity jurisdic- 
tion of: the court. , 

The decree of tbe circuit court is tberefore affîrmed. 



Union Pao. Ry. Co. p. G'Bbieh. 

(CTrcuit Court af AppeaUt Elghth Circuit Fébruary 8, 1898.) 

L IHJCBT TO Bmplotb— Opinion Etidekob. 

In an action for the death of plaintiff's husband, a locomoUre englneer, alleged 
to hâve been caused by tbe faulty construction of a poirtion of defendant's rail- 
road, an eugineer, testifying for plaiQtiS as to the faulty condition, should not ba 
allowed, on cross-examination, to state that the engitieârs ou the road were ail 
a ware of such condition, it being a mère inference, 

a. bamb. 

Ordinary oare In the construction of a raiU-oad through a eut In a mountain side, 
which was alleged to be faulty in not providing a culvert under the track to carry 
ofl the washinga f rom a natural guUy, cannot be showu by the opinion of a witness 
tbat the eut Was construoted aad the water ruu out of it ezactly as others are ordl- 
narily constructed on roads running through suoh places. 
8. WlTKESS— Impdachment. 

In introducing impeaohing testimony, by showing former contradlotory state- 
ments, it is within the discrétion of the trial court to permit a leadiug question to 
be putto a witness where tkat mode of interrogation is best calculated to elicitthe 
truth. 

l. NeOLIGBKCE— BURDEN 07 FBOOT. 

In an.action to reooverfor tbe deatb of plaintiff's husband, alleged to bave been 
caused by defendant's négligence, a request to charge that the burden is on plain- 
tiff, in tbe flrst instance, to show that "plaintiff " was in the exercise of due care, 
being misleading in the use of the word "plaintifE, " is properly ref used. 
5. Same-^Misleadino Instruotioks. 

A request for an inatruotion confualng togetber two distinct proposltlona— that 
relating to the riaks assumed by an employé in entering a glven service, and that 
relating to the amount of vigilance thàt should be exeroised under given circum- 
stances— is properly refused, as llable to inislead. 
tk Injurt to Bmpiote— Assumption op Rjsk. 

Plaintifl'a intestate, an éngineer in defendant's eihploy on a division of ita rail- 
road constructed along the foot of mountain ranges, was klUed by the derailment 
of bis engine by reason of sand and gravel on the track, which, during a storm, had 
washed down f rom the mount^n side, through a nàtural guUey, into the railroad eut, 
and, tbere being no oulvert for its escape uadèr the track, was deposited thereon 
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to the depth of six Inolies. Bélâ tbat, while intest^tQ assuiaed the increased haz- 
ard of bis etaploymeat due to the fact ttiat the road wàs constructed tbrough a 
mountainoils couatry, be did not asïiume risks cauëed by faulty construction and 
maintenance of tbe roadtbed and track, even thougb liability to accidents tbereby 
/was increased because ttie road was built in. prozimity to mountain ranges. 
7. Samb — Question ïcaJuBT. 

The question of négligence in not construoting a oulvert in tbe plttce in question 
was one for the jury.to bedetermined on the évidence as to the construction of tho 
road, and the formation of the laud. Tuttle T. RùMway Co., 7 Sup. Ct. Rep. Ilti6, 
laa U. & 189, distinguisbed. 

In ErroT to the Circiiit Court of the United States for the District of 
Colorado. 

Action by Nora O'Brien against the Union Pacific Railway Company, 
to recover for the dcath of plaintiff'a busband, alleged to hâve been 
caiised by defendant's négligence. Verdict and judgment for plaintiff. 
Défendant brings error. Affirmed. 

John M. Tkwston, WiUard TeUery H. M. Orahood, and Edward B. Mor- 
gan, for plaintiff in error. 

H. E. Luihey for défendant in error. 

Before Câlowell, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Shibas, District Judge. In Septeraber, 1890, John O'Brien, the hus- 
band of the défendant in error, was in the employ of the Union Pacific 
Railway Company as a locomotive engineer, running an engine upon the 
South Park Division of the company's line. By a derailment of his en- 
gine on the 4th day of September, 1890, the said John O'Brien was 
killed, and the présent action was brought by his wife to recover damages 
therefor. 

The évidence shows that the accident occurred about 1 o'clock in the 
morningof thg day named, at a place known as "Platte Canyon," the 
deceased being in charge of an engine which was propelling a train of 
freight-cars, some 23 in number; that the line of railway is built along 
the South Platte river, and of necessity there are numerous cuts thereon, 
caused by the intersection of the line with the spurs projecting from the 
high lands along which the line is built; that the engine was derailed 
by reason of sand and gravel which had been washed upon the track to 
the depth df some 6 inches, and to a width of about 15 feet; that this 
deposit of sand and gravel was in a eut, the river bank of which was 6 
or 8 feet high, the other bank being much higher, and sloping up the 
side of the hill or mountain; that on the hill-side of the eut there was a 
guliey running back for some distance, which in times of rain would 
bring down sand and other material; that there was no opening or cul- 
vert under the railway track, through which the water and the material 
brought down by it could escape; that there was along-side the road-bed 
a small gutter, but, if the water coming down was greater in quantity 
than this ditch or gutter would carry away, then the surplus would run 
over and upon the track and rails of the railway; that during the even- 
ing preceding the accident rain had fallen, and the water, rushing down 
the gully named, had carried the sand and gravel upon the track to the 
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eXtént already stated. The case was sent to the jury upon the issues of 
négligence on part of the company in not properly conatructing the track, 
in that no outlet was provided for the water which would be liable to 
come down upon the track, and deposit thereon sand and other obstruo- 
tiohs, and of contributory négligence on the part of the deceased; and, 
upon both issues the jury found in favor of the plaintiff, assessing the 
damages at $3,000, and, judgment being entered upon the verdict, the 
company brings the case to this court. 

The ôrst errer assigned is based tipon the action of the court in sus- 
taining an objection to a question asked by the plaintiflF in error in cross- 
examination of a witness, (William Hall,) who testified that he was a 
locomotive engineer, and was well acquainted with the line of railway 
upon which the- accident happened; that there are many cuts upon the 
line; that in August and September rains were usually fréquent, and 
that in rainy weather, on account of the steepness of the mountains, 
more or less sand would be deposited on the track. Thereupon, coun- 
sel for the company asked the question, "Are the engineers ail aware of 
that fact?" which was objected to, and the objection was sustained. It 
is perfectly clear, from the context, that the purpose of this question was 
to get the witness to testify to a matter purely of inference from the facts 
he had previously stated j that is, he had testified thatj owing to the sur- 
roundings of the railway line, in rainy weather more or less sand would 
be deposited at varions points along the line, and the question objected 
to was asked with the view of haviug the witness draw the inference that 
the frequency of the deposits would necessarily bring knowledge of the 
fact to aU the engineers running on the line. The facts having been 
fully put in évidence, it was for the jury to détermine whether the facts 
proven would justify inference of knowledge on part of ail the engineers; 
and it was not error, therefore., to sustain the objection to the question 
proposed. 

The second error relied on arises on the refusai of the court to permit 
the same witness, after testifying to facts tending to show the need of a 
culvert at the eut, where the accident happened, and that in his judgment 
a culvert would add to thé safety of the road, to answer the question: 
^'You said you thought the culvert would make it much safer; but is 
not that eut constructed there and the water run out of it exactly as oth- 
ers are ordinarily constructed on roads running through such places?" 
It is argued on behalf of plaintiff in error that if the company could 
show that this eut was constructed as cuts in similar places on roads 
running through a région of like character, it would be évidence tending 
to show that it had used ordinary care in the construction of this eut. 
If a bridge upon a line of railway breaks down, the company may show 
that the bridge is of an improved make or pattem, and is in common 
ose upon other lines of railway, as évidence tending to show that the 
company was not in fault in using that make of bridge. If the issue la 
whether the company uses proper précautions to prevent the escape of 
sparks from its locomotives, it may show that the same are equipped 
with the appliances in common use upon other roads. If the charge of 
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négligence is that tbe company did not use ties of suflBcient size or of 
proper material, or used rails that were not of sufficient weight, then it 
might be compétent to show that upon other roads, carrying on the same 
kind of traflûc, similar ties or rails were in common use, and were found 
to meet the demanda put upon them. In ail such cases the inquiry is 
whether the use of a particular article is justified by the usage of other 
companies, and there is no danger of the jury being misled as to the ex- 
act nature or mode of construction of the article inquired about. 

It cannot be claimed that cuts upon railways are made according to a 
certain reçpgnized pattem. The necessity of a culvert or water outlet 
in a eut dépends upon the surroundings, in which no two are exactly 
alike. We know from our common knowledge that in many cuts there 
are to be found culverts, and in others there are none. It would hâve 
been of no aid to the jury to hâve proved that in many cuts no culverts 
were used, without further showing that the surroundings thereof were 
substantiàlly similar to that where the accident happened; and this 
would hâve required an examination into a number of collatéral facts, 
that would hâve led away the jury from the issues on trial before them. 
It is said that the question as put to the witness met this difiSculty, in 
that it asked whether the eut was not the same as the "cuts ordinarily 
constructéd on roads running through such places." This would neces- 
sitate one of two results. The witness must, in his own mind, déter- 
mine whether the places referred to were in fact similar to the one where 
the accident happened, and the jury must be satisfied to take the opin- 
ion of the witness on the fact of the similarity of the respective cuts and 
their surroundings, or else the witness must describe in détail ail the 
cuts he knew of "running through such places," which could only resuit 
in utterly befogging the jury; because, if that Une of inquiry should be 
opéned to the one party, the other must be permitted to show the nature 
of the cuts in which culverts are found, and also to introduce évidence 
showing the actual nature and surroundings of the cuts which might be 
described by the witness. 

Under àll the circumstances, and in view of the fact that the conten- 
tion of the plaintiff was that the making of an outlet for the water was 
demanded in this particular eut, by reason of the track crossing a gulch 
or natural water- way, and not simply because it passed through a eut, 
which fact is not included in the question asked, and for the reason that 
if that line of inquiry was entered upon, there was danger of distracting 
the jury by leading them off upon collatéral matters, we cannot hold that 
it was error to exclude the question. 

The third assignment of errors is that the court erred in permitting 
leading questions to be put to the witness O'Brien. The défendant had 
called as a witness George Wamick, who testified to matters tending to 
show that the deceased had not kept a vigilant watch for obstructions 
on the track, and on cross-examination he was asked whether, shortly 
after the accident, he did not, in reply to questions put to him by the 
witness O'Brien, state that neither he nor the engineer were to blâme for 
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tHe* àëciderit. For thé putpose bf impeaching the wîtness Warnick, 
O'Bridn was C'âlled inrebuttal,and he was aaked directly whether he had 
put cèrtaiiï è[ti6stions, Whiclï were detailed to him, to Warnîck, and 
whether the' latter had not ahswered them " Yes " and " No; " When im- 
pleaching tëstimony of this châracter is sought to be intrûiduoed, ît îs 
within thè discrétion of the trial court to permit a catagorical or leading 
question tobe put to the witnéss, whère that mode of interrogation is 
best calcUMled to élicit the truth. 1 Greenl. Ev. § 435. 

It is furthër àssigned as error that the court refused tô' give the in- 
structions aisked by défendant, which were four in number, and read aa 
foUows: ' 

"The court' i^ asked to instruet the jury that the burden of proof is upon 
the plaint! S to'sbow tbat the accident occurred by reaSon of the négligence of 
the défendant;,' Hod that the plaintifC was in the exercise of due care at the 
time of the accident, and that due care in sucb a case required of the deceased 
that he be yigi|a^t and watchf ul to avoid sucb danger as his expérience of the 
road must }i;iye made hitu aware be must expect in sucb places as the place 
where the àèi^deqt occurred, and under the circumstances detailed by the 
witnesses, toi■^Vit, at a time wben heavy raina had been met with, and that 
there bas bëen ôffered no évidence whatever upon that point by the plaintiff, 
not even a réputation for care, but there bas been évidence ofCered by the 
défendant that h$^aa not in the exercise of due care; nor bas there been any 
évidence ofÇere^ as to whether, if the sand had been discovered at tbe time it 
might bave been discovered, be could or could not baveapplied tbe air-brake 
in time to prèvent the accident." 

" The court is àsked to instriict the jury that a party taking employment as 
an engineer in running a locomotive assumes the risks tbat are incident to 
the employaient, and ta the running of locomotives over the roads operated 
by his employer; and if the jury believe that the countrythrough which this 
road ran and its location was such that sand was frequently deposited on tbe 
track, then thé deposit of sand on the track when heavy raina occurred must 
be taken as oiïe of the ordinary risks of his employment, and the duty of tbe 
engineer was tobë 'vigilant in avoiding it; and, if the jury believe that the 
lack of sucb vigilance on the part of the deceased contributed to tbe accident, 
then the plaintilï cannot recover." 

"Tbe court is asked to instruet the jury that tbe duty that an employer 
owes to the employé is to exercise ordinaiy care in providing the employé 
a safe place in which to work; and what is ordinary care is such Care as 
men of ordinary prudence use in similar circumstances in the same employ- 
ment." 

"Tbe court is asked to instruet the jury that there is no évidence to show 
that the construction of a cul vert at the place where the accident happened 
would bave avoided, or would probably bave avoided, the accident." 

The first instruction is faulty, in that it déclares that the burden was 
on the plaintiff in the first instance to show that the "plaintiff" was in 
the exercise of due care at the time of the accident. It is said that the 
use of the word "plaintiff" was evidently a clérical error, and that it 
would be readily perceived that it was intended to charge that it must 
be shown that the deceafièd wàs fi-ee from négligence; but, if the charge 
had been given as asked^ it might hâve misled the jury. As framed, it 
does not state the law correotly, and therefore it cannot be successfuily 
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maîntaîned that it was error to refuse it, especially în vîew of the fact 
that tho court did instruct the jury carefully and fuUy upon the question 
of négligence on the part of the deceased. 

It is claimed on behalf of plaintiff in error that the second instruction 
asked by the company présents the rule that an employé assumes the 
ordinary riaks of his employment, and cannot recover for an injury re- 
sulting thereifrom, and that the court did not présent this question to 
the jury. It is doubtful whether the instruction was intended to ref^r 
to this rule, for the concluding part thereof only asks the court to rule 
to the jury that, if lack of vigilance on the part of the deceased contrib- 
uted to the accident, then the plaintifif could not recover, and it is en- 
tirely probable that the trial court understood the instruction to be ap- 
plicable only, to the question of contributory négligence, which was fully 
coveredby the charge of the court. 

If the présent contention of counsel is correct, then the instruction, as 
asked, is open to the objection that it confuses together two distinct prop- 
ositions, tp-^it, that relating to the risks assumed by an employé in en- 
tering a given service, and that relating to the amount of vigilance that 
should be axercised under given circumstances; a mode of asking instruc- 
tions which cannot be approved, as it is liable to mislead the court and to 
confuse the jury. Granting, however, to the plaintifif in error the bene- 
fit of the exception now urged, it does not appear that it was error to re- 
fuse the instruction under the circumstances of this case. It is doubtless 
trne, as urged in argument, that persons employed upon Unes of railway 
which are constructed at the foot of mountain ranges are necessarily sub- 
jected to greater dangers than those employed upon railways passing 
through a prairie country, for the reason that there is greater liability to 
obstructions being thrown upon the track in the one case than in the 
other; and it is unquestionably true that one who engagea as an engi- 
neer or other train-hand upon a line running at the foot of a mountain 
range assumes the increased risk due to this fact. In neither case, how- 
ever, does the employé assume the risks and dangers that are caused by 
négligence on part of the railway company. It is the duty of the 
Company to use ail such reasonable care, as a corporation managed 
by prudent men should use, in constructing and maintaining a track 
and road-bed in such a condition as not to subject its employés to uu- 
necessary risks and dangers. What will be required of a company in 
the exercise of ordinary care in constructing its track wUl vary with cir- 
cumstances. , A mode of construction which might be entirely safe in 
case of a Une running through a level country might be wholly unsafe 
^fîapplied to a line running along a mountain range. The employé has 
a right tq expect that a company operating a line, which by reason of 
its location is subject to certain hazards, will construct the road-bed and 
track with due référence to such hazards. If the company has used due 
çare in the construction of its line, having regard to its surroundirigs, 
and yet, by reason of its proximity to mountains, rivers, or other nàtu- 
ral objects, there exist dangers from land-slides or overflows, or other 
like casualties, a person entering into service of tite company assumes 
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the risks caused therelsy, or, to state the proposition in another form, he 
assumes the dangers incident to his employment upou a railway track 
properly and carefully constructed and maintained along a mountain 
range; but he does not assume the risks caused by the faulty construction 
and maintenance of a rbad-bed and track, even though the liability to ac- 
cidents, by reason of the imperfect road-bed and track, may be increased 
because the sàme is built in proximity to a mountain range. In the case 
at bar the deceased, when he etitered the employ of the company, had 
the right to assume that the road-bed and track which he was expected 
to use had been constructed properly, and with ordinary care, having 
due regard to the location of the track and its surroundings; and if such 
a road-bed and track, so constructed and maintained, were in fact fur- 
nished him, then he assumed the risks and dangers due to the fact that 
the line ran along the foothills, and would, of necessity, be subject to the 
possibility of obstructions being cast upon the track irom the adjacent 
mountains. The plaintiffs case, however, is not based upon the fact 
that the proximity of the railway line to the highlands caused danger to 
the employés, but upon the allégation that the company, in constructing 
its road-bed over what nature had marked'out as a water-way, — to-wit, 
the galch upon the hill-side, — did not use due care, and was négligent 
in that no butlet was provided for the water, which the company was 
bound to know would in therainy seasons come down the gulch, bearing 
with it sand, gravel, and other like material. The question is not other 
nor différent from that which arises in ail cases where a railway is con- 
structed over a natural water-way, whether in a prairie or mountainous 
country. Thè duty is upon the company to use due care to so construct 
its road-bed àt the place where it crosses the water-way that it may be 
reasonably safe for use; and if to that end a culvert or other means of 
escape for thé watér is necessary, and none is provided, but, on the con- 
trary, the road-bed is built solidly across the water-way, thus subjecting 
the track to the liability of being covered with sand and gravel, then a 
jury would be justified in finding that the road-bed was improperly built, 
thereby sustaining the charge of négligence against the company. If 
the évidence in this case had shown that, owing to heavy rains, or for 
any reason, sand, rock, or other obstructions had been washed down the 
mountain side and upon the track at a place where the company had no 
spécial reason to anticipate such an event, then there would be force in 
the position that the deceased assumed risks of that character; but the 
fects developed in the évidence did not présent the case in that light. 
The évidence clearly shows that the sand and gravel on the track were 
washed down the gulch or natural water-way, and the theory of plain- 
tiffs case is that the company was négligent in building a solid road-bed 
across a natural water-way, and in failing to provide any means for the 
escape of the water that must be expected to flow down the gulch. Upou 
this issue the case was sent to the jury, and the giving of the second in- 
struction asked by défendant would not hâve aided them in reaching a 
conclusion thereon. Hence, in any view that may be taken of the ex- 
tent and purpôse of this instruction, it was not error to refuse it. 
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The third instruction was fuUy covered in the charge given, and the 
court was not called upon to repeat the same gênerai rule of law in the 
forin adopted by counsel. 

The fourth instruction was properly refused, because there was évi- 
dence before the jury tending to show that if a culvert or other outlet 
for the water coming down the gulch at the place of the accident had 
been provided, the track would not bave become covered with sand and 
gravel. 

In order that it may clearly appear that, as alteady said, it was not 
error to refuse the several instructions asked by the défendant, because 
the same, in so far as they are correct statements of the law, are em- 
braced in the charge of the court, it may be advisable to quote at length 
therefrom. It was stated to the jury by the court that — 

"The rules to be applied in determiningtbiscontroversy, gentlemen, are ap- 
plicable toall cases in wbich a person in service ma)' hâve a right of action 
against his employer. The circumstiince that the défendant is a railroad Com- 
pany does not distinguish the case fiom others of the same class. In gênerai, 
a person who receives an injury while in the service of another has no right 
of action against liis employer for such Injury. It is only w h en the person 
employing hihn hasomitted somediity — faiied in sometliingenjoined upon him 
by the law — that any such right arises. And tliis right arises only whèn the 
person injured is in t lie discharge of hisdutyto the extent that it may be 
said that lie is free from fault. The peisoti injured raust be without fault, 
and the employer must be in fault, before any right of action can exist. So 
in ali thèse cases there is a double aspect. It ïsftrst to be ascertained whèther 
the person injured was in aiiy way négligent; and, secondly, whether the em- 
ployer was négligent in a maiiner which caused the injury. Thèse features 
must co-exist; the person eraployed must bé without fault, the other must be 
in fault. If the employer had been in fault, and the other bas been négligent 
àlso, there is no right of action. 

"(2) And in tliis instance, upon the circnmstance developed by the' évi- 
dence, it is especially necessary to conslder first, aud décide, whether this 
man who lost his life was in fault at the time of the accident. There is some 
évidence tending to show that storms in the région of'country traversed by 
this railroad are of fréquent occurrence in the fall season of the year, and 
with the éffect often to bring down upon the track considérable quantities of 
sand and gravel; so that, with a storm prevailing at and before the time of 
the accident, the circumstances were such as to make it reasonable to expect 
that some such thing would occur as did in fact occur, in respect to washing 
down gravel and sand upon the track; and this made it the duty of the engi- 
neer to look out for thèse things very carefuUy. It was necessary for liim, un- 
der ail the circumstances, to be especially upon his guard in order to avoid in- 
jury to his train and to himself. And there is évidence tending to show that 
he was not in that attitude at the time of the accident. You reraember that 
the flreman who was with him upon the engine states that at the time of the 
accident he was of the impression that the engineer was asieep. Ile cannot 
state this with certainty, only from the position in which he sat, and from 
his attitude at the time. îïow, if that be true, there can be no right of action 
in the plaintifl hère for his death, because ail the circumstances required him 
to be vigilant and attentive to his duties in the place in which he was put. 
If he had been awake. and looking out for obstructions upon the track, it 
might be that he would hâve seen this obstruction in time to stop, or at any 
rate to check the train, so that the engine would not hâve been overturned, 
and thus the injury would not hâve resulted." 
v.49F.no.7— 35 
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The court then instruoted the jury that the plaîntiff could not recover 
on the grotind tlmt the seçtionmen had pot properly watched tbe track 
for obstructions, which was one of the matters complained ofj for thS'rea- 
son tJmt SHch négligence,! if it existed, would be due to the act of a fel- 
low-servaiit,^ for ^which the cômpany would not be liable, and then gave 
tbe following insttnaction^, the givingiof which isasgigned as error: 

"(5) iThere le,) however, another-mâtter which stands in a difEerent atti- 
tude, and that isasto the construction of the road at the place where the ac- 
oident oçcurreid. Thereiis testifnony te show that the road at that place was 
built across the molithof tbe giilçh or drawi and.if I understand the testi- 
mohy w ell, àboùt ùi}oh the same léVeî as the moutlj of the dràw, and that the 
gap which was tn'àde by the draw belo*r the tracki ànd towards tlie river, on 
the riglit-habd éidé comlng this way^ wAfe closed ujpl by the earth taken from 
the eut, or perhaps by tiie sand which had washed down; and it would seem 
from ail the djroiinjstances detailed in évidence that, it \Y9uld hâve been prac- 
ticable to make a cnlvert under thé track at that placé, keeping open the 
channel towards, the river, thrçugh which the sand ,migbt hâve wastied out 
towards the rlver> and in that inanner obstruction might hâve been avoided 
at that placer . The testimony is perhaps not as full apd complète on tliis point 
as it might haye been made, but I think, from ail that is stated before you.it 
isfairly open to this construction. Of course, that would dépend somewhat 
upon thesizeof theopening oiade in theculvertor channel underneath the 
track, and upon the quantity bf sand aiid gravel comlng down tlirough the 
gulch; but, iooking into ail the circumstances, as well as you can understand 
them from the testimony,,if you are of the opinion that the track might bave 
been built in this way witb reasonable expense, and so as to avoid the possi* 
bility of sand coming upon tbe track and obstructing it, you are at liberty to 
aay tliat thecompany was négligent In respect to tlie manner of building the 
track at that place. : It seem? from tbe testimony that this track had been ob- 
atructed several times; I dp: not recall just now how often before this time; so 
that tlier^ was enough in the circumstances to call the attention of the Com- 
pany to the f act that there was Ranger from this source. 

"(6) It Is true ttiat, in building its road, and as a matter of duty towards 
persoQs in its service, the companyis only required to exercise ordinary dilir 
genceand care, — such careand diligence as men usually bestow upon business 
of the like nature; so that it is not tbe highest degree of diligence which you 
ajce to demand of tbe Company in this respect, but only such as menordinarily 
give to such concerns. Then the question will be in your minds, whether 
tbe road at this place was bu'lt wit^h ordinary care and diligence, witb a view 
to the protection of thelives of persons in the service of the eompany. ïhe 
miels différent when it cornes to the ca^e of a passenger. A passenger who 
is Injured may complain of almost aijytbing as a def ect in the road and its 
structure, sbowlng négligence on the part of the eompany. But in respect 
to persons who are employed by tbe eompany, the rule is somewhat différent; 
that is to say, there is a 1(Bss degree o£ care and diligence required by the eom- 
pany in respect to tbe servants of tbe eompany than is required in respect to 
persons traveling on the road in thç capacity of passengers. So, then, gen- 
~ tlemen, if you are able to.relieve tbe dèceased, in respect to saying that he 
was in the fulflllment of hls duty, was performing well the duty which was re- 
quired of him on the occasion, and that tbe eompany is négligent in respect 
tOthe manner of constructing its^oad, you may be able to tiud a verdict for 
plaintiff; otherwise for the défendant." 

"(7) Mr. WiUardTeller, I would like to askspeciallyreferringto the ques- 
tion of this culvert. I| woul<| Hke to bave the court charge the jury that there 
ia no évidence except that of Mr. Hall in respect to whether a culvert would 
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be safér or not, and that is ^& opinion of bis, that lié thought it would be 
saferjthat is theçinly évidence in respect to it. 

"The Court. I believe tfattt is true, I think tbiat! he ,Js,th,e Only witnesa 
wbo testiûed in tbat way* I think alao, gentlemen. Jro^ pan cpnsider the 
mattér upon your own judgment and knovvledge pf , ^ucfi mattera; that is to 
say, baving regard to the testimony beifore yoùV the situation of tbe road, and 
the topography of tbegroand, the giilcb coming down in the way described 
by the witnrases» you, as jinen of some liaowledgè of aflfairs, may détermine 
in your own mindô, quiie independently of Mr.Hall's teatinîony, wiiether it 
was practiçable to make a culvert there with reasonable cost, whlch wo'dd 
bave the effect to cairy away the sand ^nd gravei so it would not be an ob- 
stru<;!tîon; I beliéve tbey tèstify to sbme rock co,ming down in the sand; 
wbether it would carry it kwày so it would not be An Obstruction upon the 
tràck.'"-' '' 

Exception is taken to thé portions of the charge wherein it is said that 
the jury might exercise their own judgment and knowledge, upon the 
évidence adduced before them in regard to the situation of the road, the 
topography of the groUrid, and the existence of the gulch, and déter- 
mine therefrom whether ot not it wkk practiçable to make a culvert at a 
reasonahïe cost, which wôuld carry away the sand and gravei, and pre- 
vent the same from becoming an obstruction On the track. It does not 
appear that objection was tàken to thiiS évidence wheh it was introduced, 
and, if the jury 6oUld not properly cbnsider and weigh the same in 
reaching a conclusion upoh the issue before them, it was a useless waète 
of tiiné to put it before them. Clearly, when the jury was called upon 
to détermine whether a given part of the road was or was not properly 
built, it was necessary that they should be informed by évidence of the 
mode in which the track was constructed, of the nature of the ground 
and its surroundings, in order to aid them in reaching a proper conclu- 
sion. If admissible upoh the issue, then it would be impossible to pre. 
vent a jury from using their own judgment and knowledge in determin- 
ing what conclusion should be drawn from the évidence. The humàn 
mind is so constituted that, in considering and weighing différent facfs, 
and endeavoring to apply the same to the solution of a matter in dis- 
pute, the conclusion reached will be the resuit of the facts in évidence, 
viewed in the light cast th'éreon by the judgment and knowledge be- 
longing to the deciding mind. There Was nothing in the nature of the 
inquiry invoived in the issue submitted to the jury which took it out of 
the usual rule that the jury must décide the ultimate question in dis- 
pute. 

Counsel for plaintiff in error cite in argument the décision of the su- 
prême court in the case of Tuttle v, RaUioay Co., 122 U. S. 189, 7 Sup. 
Kep. 1166, wherein it was sought to hpld the company liable in dam- 
ages for the deâth of a switchman, who was crushed between two cars, 
the draw-heads of which passed or slipped by each other, which in turn 
was caused by the extrême sharpness of the curve in the line of the rail- 
way at the point where the accident happened. The ground of négli- 
gence charged was that the curve was so sharp as to render the road un- 
safe. It was held that there was no rule of law restricting a railway 
company, so far as its duty to employés was invoived, in the character 
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of the Gurves it might put in use, and that engineering questions of this 
character could not be left to the varying and uncertain opinions of juries. 
It may ■#ell be, when it bécomes necessary to build a line of raiiway 
throùgh a rough aùd broken country, or to construct side tracks in thé 
narrow îîitïits of a railwày yard, that it must be left to the engineer in 
charge thereof, assuming that he is of compétent skill and acquirenaents, 
to define the curves that are called for by the exigencies of the situation; 
and, theroad being builtin accordance with bis directions, that anyone 
entering into the employ ôf the çompany hrast be held to haveassumed 
the riisks due to the sharpness of the curves, the existehce.of which is, 
of coiirîj^, ppen to bis khôwledge. This principle, howeyeir,icannot be 
carried to the extent claîmed in argument by counsel for plaintiEf in 
error. If it was applicable in the broad sensé claimed for it, the resuit 
would be that the well-estat»lished rule that it is the duty of the Com- 
pany ta usé due care and skill in the construction and maintenance of 
thé road-bed and track, and in tHe furnishing of proper machinery for 
the use 6î its ' employés, would be whoïly abrbgated . In one sensé, it is 
aquestiçhof engineering skill to détermine how a road-bed and track 
shall ib^ constructed; and, if the conclusion of the engineer in charge 
theréof'îs final, and cannot be challenged before a court and jury by 
ôhe who bas suffered injury by reason of defects in the road-bed and 
track, then it is useless to say that a raiiway companyis bpund to exer- 
cise due care in the construction of its road-bed, for it could always be 
prepared to prove that the,road was built in accordance with the direc- 
tions of its engineer. The différence between the kind pf knowledge 
called into action in determining the sharpness of a curve that is needed 
in running a raiiway Une at à giveh point and that exércised in deter- 
mining whether theèxigencies of a given situation require that some 
escape or duttet shoùld be furnished for water liable to come down a 
natural water-way, intersecting the Une of raiiway, is sb great that it 
renders the rule applicable to the one case, inapplicable to the other. 
The tràining and knowledge of an engineer is not neéded to enable one 
to understahd the action of water in rushing down a guUy or similar 
water-wây, nor tp know if an obstruction like a solid raiiway road-bed 
is built acrqss a water-way, down which any considérable amount of 
water may be expected to pass, that, unless an outlet is given to it, it 
m.ust of necessity coUect against the road-bed, and perchance overflow 
it. Such facts are matters of common knowledge, gathered from the 
expérience and observation of every-day life, and heuce a jury is entirely 
compétent to pass upon an issue ihvolving considérations of that nature. 
In thé instructions given the jury : the court very carefuUy presented 
the décisive questions involved in the issues, and correctly stated the la w 
applicable thereto. The errors assigned are therefore overruled, and the 
judgment is afflrmed, at cost of plaintiff in error. 
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Bla,ce 9. Elehobn Min. Co., Limited. 

(Circuit Court, D. Montana. Pebruary 25, 1803.) 

1. UlNnrO Cl,AIM— Natchb oï Estatb— Dowbe. 

A mining claim in the public domain, as deflned by Bev. St U. 8. % 3S33, is a vab- 
: ject of dower, since the estate is one of inheritance, and the owner bas a p089eBsot7 
f ttle bf the bighesf Miid. 
S. Samb— Patent -Mebgeb of CLaim. 

When a person in possession of a mlnthg claim obtains a patent tberefor, aftelr 
poBting notices, making proof s of work, and paying flve dollars peraore,,a8 reauire^ 
by Re7. St. U. S. g !J325, the claim, as a separate estate; is merged in thë fuU fèè- 
si^ple tltle. 
8. Samb— DOWBB. , 

iVhen such a merger takes place, a right of dower in the snbordinate estate is exr 
tinguisbed^ if thé owner théreof hàs filéd no adverse claim in the reglstër's office 
agalQSt the aPpUcatibn for a patent. 

At Law. Action by Mary A. Black agaînst the Elkhom Mining Çonfii 
pany, Limited, to recover dower in a mining Iode. A demurrer td Ijhb 
complaint vt'as overruléd. ,47 Fed. Rep. 600. The hearing is nov ùpbii 
a demurrer to new matter in the answer. Overruléd. 

W(ïrdYSmifk& PTord, for plaintiff. 

OuUen; Sanders & Shdton, for défendant. 

Knowlés, District Judge. The plaintifiF, Mary A. Black, brought 
this action tô hâve dower assigned her in the A. M. Holter Iode, sltuaté 
in Elkhorn mining district, Jefferson county, Mont. The c^'^iplaint 
sets forth that L. M. Black was the husband of plaintiflf; that in his lif&r 
time he wâs seised of an estate of inheritance in the said A. M. Holter 
Iode; that he conveyed the same to one Burton, and that by mesne 
conveyàrices the title possessed by him passed to défendant; that pla,in^ 
tiff did not join in this conveyance to Burton, and never at any time re- 
linquished her dower in any way in said premises. The défendant^ it 
appears, is a corporation. It dénies ail thèse allégations of the çqm7 
plaint, and then sets up several avermènts of new matter constitut^ng a 
défense to the cause 6f action set forth in the complaint. 

The plaintifiF filed her demurrer to this new matter. I find myself some- 
what perplexed in considering the same. The first ground set forth in 
this new matter is to the effect that plaintiff ought not be endowed of the 
property described in the complaint, because L. M. Black, her husband, 
was not at the time of his marriage with plaintiff, or at any time there- 
after, seised of "said tenements, with the appurtenances wheréof plain- 
tiff claims to be endowed." This seems something like the averment of 
a conclusion of law. The third averment of new matter for a défense is 
that the Elkhorn Mining Company, the grantor of défendant, being 
seised of the premises and possessed thereof, applied for a patent to said 
premises from the United States, and that plaintiff filed no adverse claim 
to this application, and that on the 19th day of November, 1889, the 
United States issued a patent to said Elkhorn Mining Company for said 
land. Considering thèse two défenses together, and the arguments and 
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briefs of counsel, and it is évident that the two points sought to be pre- 
sented are: i^rsi,' thàt thera is no>doWétin an unpatetftièd mining claim; 
and, second, tbat, if plaintiff had any dower-right in such a claim, it was 
lost by plaintiff-faîlirig to filé an advel^e claim tb the application of the 
Elkhom Mining Company to patent the same. 

The first of thèse propositions î will now ponsider. Is there any 
dower-right in a minihg cMm, i^nde* thé laws of Montana? And in an- 
swering this question I am called upori to détermine whât is the nature 
of th&estate in a mining idaim. 'ï'h« 2322d section of the Bevised Stat- 
utîéëflglfliie United S(atef prcyyides: , 

"The locators of ail tnining claims heretofore or whicb shall faereafter be 
made on any minerai veia or ledge or Ipde situate uppn the public domain, 
theirliBli's or assigna, when no advérséiclaim exùts on the lOth day of May, 
1872, 80 long as they comply witti tbe lawsof the United States, and local rég- 
ulations not in conflict witli the laws of the United States, governing their 
possessory titlç, shall hav^ the exclusive riight of possession and enjoyment of 
ail thé surface, ippludedwi)ihin thé Unes pf their loctttion, and of ail veins or 
Iodes and l^gés thiroughopt their entiredepth. the top or apex of which lies 
inislde «Jf iéuch aiirface llùès exténded downWard vèrtically." 

I hâve been unable to find any laijguage similar to this in any deed 
or other grant. The suprême court, in the case of Forbea v. Qracey, 94 
U. S. 762, says: 

"The use ol tbe word,' mining* or «mining clairas* is evidently intended 
tb distinguish between the case in which the miner is the pwner of the soil^ 
and therefoite bas a perféct title to the mine, and thuse in which tbe miner 
does not hâve title to the soil, but wprks the mine uiider what is known in 
thâ «mining district,' and what is, as wé bave said, recognized by the act of 
congress, as à mining claim." 

Ât another place iQ this opinion the court says of a mining daim: 
"It is property jn the niiner of great value." And again: "Thesedaims 
are subjects of bargain and sale, and constitute, very largely, the wealth 
of the Pacific coast states." And again: "This claim may be sold, tran». 
ferred, mortgaged, and inherited." 

In ail this there is no very clear statement as to the nature of the es» 
tate in a mining claim. The only definite proposition is that the miner 
oWning a mining claim does not own the soil embraced within the Unes 
of bis claim. 

In the casé of Erhardi v. Boaro, li3 U. S. 527, 6 Sup. Ct. Rep. 660, 
the suprême court again say: 

"The goverument of the United States bas opened the public minerai lands 
to exploration for the preclôus metals, ànd, as a reward to the successf ul ex- 
plorer, grants to bim the right to extract and possess the minerais within cer- 
tain prescribed liiâits." 

■Again: 

"Discovery ànd appropriation are recognized as the source of title to mining 
claims." 

In the case of Bdkv, Meagho", 104 U. S. 279, the suprême court holds 
this language: 
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"Congreàs bas seen fit to tnaketbe possession ofthat pattof the public 
lands which is val uable for minerais separable from the fee, and to provide 
for the existence of the exclusive right to the possession trliile the paramount 
title to tbe land remains in the United âtatës<" 

Again, in speaking of tlie location of a mining claim, it said; 
"When perfected, it has the eflect of a granfc by the United States of the 
right of présent and exclusive possession." 

Taking the statute and thèse décisions togethér, and we fînd that thô 
locatorof a miniàg claim has a "possessory titlej" thatit la property, 
in the higbest sensé of that terûi; that it' may be sold, mortgaged, and 
inhetited; that he may enjoy this possession, and ail Iodes whose apex' 
lies witbin the surface lines of his location, through their entire depthji 
and that he may mine and extract, and appropriaté to hiis own usé, ail 
the minerais therein; and that this right cornes by VirtUe of a gratot! 
from the'United States, the owner of the soil. Let Us turn to some of| 
the décisions of state courte, and see how certain language in private 
grants ihave been construed. In the casé of CaidioeU v. FuUon, 31 Pâ. 
St. 47S, in a eonveyance in which this language was used, riamely, 
"also théfuU right, title, and privilège of digging and taking away stoOe- 
coal, to any extent the said George Gréer may think proper to do or 
cause to be doneyunder any of the lahd 'now owned and occupied by 
the sàid James Galdwell: provided, neverth^less, the entrance thereto 
and thé disdiarge therefrom be upon the for^ôing d«i3Crîbéd premises," 
it was held that ail Ihe coai beneath the tract of iaiid occupied by said 
James Caldwell was conveyed as a corporeal hereditament, and that theyj 
did not import simply a licehse. Hère the right to be considered isj 
that, in connection with the possession of the Iode, the locator had a 
right td extract and appropriate ail ores found theréin, to any extént.] 
Theright is unlimited. Â grant of cbal in placé is a grant of it as^ 
land. Emery Co. vï Lucaa^ 112 Mass. 424; Manninff v. Frader, 96 111. 
279; Haartmell V. Gamman, ÎO 'S. J. Eqi 128. There is undoubtedly ai 
distinction to be drawb between a grant of coal or minerais in place,' 
and the grant of the right to extract and appropriate to one's own lise 
such articles. Yet, as in this «ase, where the right to dig and appro- 
priate snoh ores is an exclusive right, which passes to one's heirs and 
assigns, and this right extends throughout the entire depth of thé mine, 
it is very difiBcult to distinguish it from a case where a man receives the 
title to coal in place. When a man receives a grant of ail the bénéficiai 
interesiinan estate, he receives the estate. The simple right to dig 
and carry away ores is an entire thing, and cannot be divided, bo as to 
bave the same shared by several under the original claimant or proprie- 
tor. 2 Washb. Eeal Prop. 879. There bas never been any doubt but 
that the locator of a mining daim couid give any number of nien the 
right to separately dig and carry away ores generally, or to a spécifie 
amounit. 

There is an interest in land called '^profit a prendre. " It is the right of 
taking soilj gravelj minerais, and the like from the land of another. 
Washbi Eaiâem. 11. In the case of Erhardt v. £oaro, «Mpm, the suprême 
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^mit held that a miûor had the rigbt to èxtract and possess the minerai 
fdUnd jn his locatioù. A profit a prendre is an înterest in the estate. 
Pm v: Pearsall, 22 Wend. 425; Pierce v. Xeofer,70 N. Y. 419. In 
many particulars the right of a lôcatbr of a mining claîm is similar to 
this right of profit a prenâre; but the owner of this last right has net, as 
I bave bèen able to find, any such rigbt as the exclusive possession and 
€njoyment of the mine from which be takes hisore. It may be thàt we 
çaonot fllaasify a mining claim under any of the heads whicb bave been 
used to^escribe real or personal property, and it may be mi generis. In 
aJl tbis western r^ion, where mining for precious metals exists, a min- 
ing claim bas been considered as real property, as an interest in land. 
It is ^old and conveyed by deed. Actions for the recovery of possession 
of real estate apply to it; also, actions to quiet title; for trespass upon 
tb« saille, An action ofgttcye daumm fregit, &ppliea. Tbéy hâve al- 
ways been tjreated; as real estate in the succession and distribution of es- 
tâtes of deceased persons. Tbis view was entertained by Judge Hallett 
ia Hcar^v. Mining Go., 8 Fed. Rep. 863. It was beld to be real estate 
in Movfy; v. Gùibom, 2 Min* Rep. t340; Merritt v. Judd, 6 Min. Rep: 62; 
Bçlk V. Mmgher, 3 Mont. 79. It is évident, too, tbat the words " beiis 
and assigna," in the statuts making the grant of a mining claim, are not 
words of limitation, but are used todesignate the estate conveyed as one 
of inberitance. The wotds "lands" and "real estate" are used in the 
statutes of Montana as synonymous terms. The définition ôf botb is 
the same^ Ssee section 202, Comp. St. Mont. p. 648. Plaintiflf would 
then bave: dower in the property ap a mining daim. 
y] The ne^t point for considération is as. to the efïect a patent from the 
United -Stategto the Elkhorn Mining Company of the A. M. Holter Iode 
jyould bave! upon this right of dower in the same, as the title to thesame 
existed before patent tberefor. Perbaps plaintiff, ne ver having been as- 
signed ber dower in saidclaim, could not file an adverse claim to the 
application of the ElkhlOrn Mining, Company for a patent there for; but I 
tbink sbe migbt bave had proceedings for a patent stayed Until her dower 
fiould baye been assigned her, and then sbe could bave presented her 
rigbts, Plaintiff clainjs that thé title beld by her busbànd in the A. M. 
Holter lodç was an équitable title, .and that the patent title was only a 
completîon of the same. There is no claim that her busband had paid 
ithe govemment price for said land. Or performed tbe otber acts which 
in connection tberewith would entiÛe bim to a patent from tbe United 
States; bul the daim iB;that the locator of a mining claim has an equi- 
(table title to the same from the United States. I do not think this can 
be maintained. In the case of Bdkv. Meagher, 3 Mont. 79, the suprême 
court of Montana beld tbat tbe title to a mining claim was a légal title. 
•Until a person wbo has located a mining claim bas done every thing the 
:United StatesBtatute requires upon an application to purchase tbe same 
from the United States, and bas paid tbe purchase price thereof, be can- 
not be said to bave any équitable title in that estate not vested by tbe 
mining location. The right to purchase from the United States tbe 
-premises upçn which a minerai location has been made by tbe possessor 
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of the same îs not an équitable estate in the premises. It has been held 
by the suprême court of the United States that the right which a settler 
has upon public lands, to pre-empt them, is no estate in such lands, al- 
though actually settled upou by him. Hutchinga v. Low, 15 Wall. 77 ; 
Frisbie v. Whitney, 9 Wall. 187; Wirth v. Branson, 98 U. S. 118. In the 
case of Forbes v. Gracey, supra, the suprême court held .that the United 
States had not parted with the title to lands in which minerais were 
found by the location bf a mining daim; and in the case of Bdk v, 
MeagheTi supra, it was held that the paramount title was in the United 
States to land held as a mining claim. In section 2325, Eev. St. U. S., 
there la à provision made for the purchase of thèse lands. While in ail 
of this I do not think there is any thing that is inconsistent with the posi- 
tion béfore maintained, that an estate called a "mining claim" had been 
carved out of the estate the United States held in thèse lands, by virtue of 
a mining location on the same, yet it is apparent that the government ihaa 
a lai^e testate in such lands, not disposed of by such location. In the 
estatfe created by the location, the plaintifif was entitled to dower. In the 
estate held by the United States, she had no such right. Persons who 
make the proper application to patent a mining claim, post the propet 
notices, and make the proper proofs of work, etc., and pay the price ôf 
five dollars per acre, are, under the provisions of said section 2325; ei*- 
titled to a patent; and where no adverse daim appears to this applica»- 
tion the language of the statute is: 

"If no adverse claim shall bave been flled with the register and thereceiver 
of the proper lanâ-ofBce at the expiration of sixty days of publication, it sball 
be assumed that the applicant is entitled to a patent upon the payment to th^ 
proper offlcer of five dollars per acre, and that no adverse claim exists. " 

The patent conveys the paramount title to the applicant, and by virtue 
of the statute the patent is presumptive proof that the applicant was the 
owner of the mining claim conveyed thereby; and thiscannot becontrd- 
verted except for fraud, or a mistake on the part of the officers of the 
land department as to the law applicable to the conceded facts in the- 
case. What becomes of the estate called a " mining claim " after a pat- 
ent issues? As I hâve said, the presumption created by the patent is 
that the applicant was the owner of this mining claim. The patent give» 
the paramount estate. Thèse two meeting in the same party, the lesser 
estate, which is the mining claim, becomes merged in the greater estate, 
that is received by virtue of the patent. From the necessities of the case, 
this must be so. The mining claim is a contingent estate. It is kept 
alive by the performance of $100 worth of work each year. If this work 
is not performed the claim is forfeited, and the land embraced within it» 
bounds beconies public domain. Can it be that, after a patent is ob- 
tained, any work can keep this estate, called a " mining claim," alive, 
and subjèct it to forfeiture? Take the case in hand. Dower is claimed 
in two-fifths of the A. M. Holter Iode claim. Will three-fifths of this 
claim merge in the patent title, and two-fifths remain without this 
merger? It is évident congress had the intent to create this merger by 
providing for the conveyance of the paramount title to the owner of the- 
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claitu, and tô ûo oae elae. Tbe : gênerai rule is that wheu merger takes 
place as to two estatesin laiid the inferior perishes; 13 Amer. & Eng. 
Ençi LiaVr, 313, titir'f Merger." The estate called a "mining ckiça" in 
the Ai M. Holter lodeiJôfished when the Elkhom Mining Company re- 
ceived a patent fot the same. It then çeiased to exist. ITo estate was 
then left in which plaintiflF could daim dower. As I hâve said, the patr 
ent raised the presumption that the mining claim was ownçd by the ap- 
plicant, and that this ûwnership was free from any claim on the part of 
plaintiff. At tbe issning of the patent tbis mining claim became merged 
in the paramount titlOi ànd perished; and no estate is in tbe défendant 
ont of tïhich plaintifT oan ask to bave dower assigned. This case is anal- 
ogous to that of a base fee. When a base fee is destroyed by tbe parar 
moùatiitle, dower in the same is lost. Jackson v. Kip, 8 N. J. Law, 
2U] Toomyv. MeLemy 105 Masa. 122.. 

I bave notconSideredfuUy the effect of the statute of Montana which 
provides that thé busband, being a citizen of the territory of Montana, 
might convey.the full title to real estate by bis deed, when bis wife was 
not livingin tbe territory of Montana. There may be some question as 
to whe^ft persop could claim to be a citizen of a territory, and when 
the wife could besaid to be living in some other localitythan the terri- 
tory. The practical construction which bas been placed upon this stat- 
ute in Montana, for years, bas been thatif the permanent résidence of 
tbe husband was in Montana, and bis ^ife did qot make her home with 
him, but lived in some Qtber state or territory permanently, or without 
any definite plurpose of coming or returning to- the territory, the hus- 
band ôould convey his réal property so as to exclude doWer by bis own 
deed. "Tbe truth is that; ât the time this statute waseitàcted, Montana 
was a new oountry, ând. there were many meu living therein, actually 
engaged in extensive business, and purchasing and transferring real es- 
tate, who had wives in the stateswho permanently resided there. Ow- 
ing to this condition of society, much trpuble was experienced in the 
•conveyance of real estate,f and many appréhensions for fear that the title 
to reaJ estate conveyed 'might some day be incumbered by a claim of 
dower from some wife, wbose existence was unknown at the time of the 
conveyance. To meet this condition of affairs, thiç statute was enacted ; 
and to tbis extent, I think, it modified the commonlaw upon this sub- 
ject; The subséquent statute of dower did not directly repeal this stat- 
ute. If it was repealed at ail, it was by implication; but where there 
are two etatutes, and onecan apply to the subject specified in the stat- 
ute géhetally, and the other oan be considered as an exception to the 
gênerai rùle established by tbe statute, both should stand. This, I 
think, wiU be found to be the proper construction of the gênerai Jaw 
upon tbe subject of dower, and the spécial statute above referred to. As 
it appearied to me the former points considered would probably be 
décisive of the case, I placed most thought upon tbem. For the rea- 
80US assigned the demurrer is hereby ovejTuled,« 
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Cbystal Spbinq DistniESY C3o. r. Cox. 

(Cirewlt Cowrt of Appeala, SIMhClreutt. Jannary 16, 1892.) 

1. iKTBBM'At RbVB I TU M — BONDltD 'WAIlEHOnSB— BXOBSSIVB IiOSS. 

Rot. St U. S. S 8321, abatlng the tax on dlstilled spirits dertroyed whHe In a 
bonded warehouse "by accidentai fire or otber casualty, " does not Include a loss by 
the warping of barrels froni unilàual and excessive summer beat, abnormal erapo- 
ration, cansed by Buoh beat, or the existence ot undiscoverable woim-holes in tlie 
barrels. 
8. Bamb— AiJLOWAKOB roB Loss. 

When the commissloner of internai revenne regards a loss from smch canses as 
excessiye, he bas authority, under Act Cong, Hay 88, 1880, f 4, to order the with- 
drawal of the spirits from the warebouse before the three years of the bond bave 
expired, and to require paymentof the tax on thequantity originally entered, with- 
out making any ailowanoe under section 17 of said act for the loss, even though it 
oocurred without the f raud or negfllgence of the owner. 

47 Fed. Rep. ees^ aSlmied. 

In Error to the Circuit Court of the United States for the District of 
Kentticky. 

Pétition by the Crystal Spring Distillery Company ngainst Attilla Oox, 
as collector of internai revenue, to recover taxes paid. A demurrer to 
the pétition was sustained, and the cause diamissed. PlaintifT briûgs 
eiror. Âffîrmed. 

Walter Evana, fol plaintiflf în error. 

Qeo. W. JoUy, U. S. Dist. Atty., for défendant in error. 

Before Jackson, Circuit Judge, and Saqb and Swan, District Judges. 

Jackson, Circuit Judge. The writ of error in this case ia prosecuted 
to revise the judgraent of the circuit court sustaining the demurrer to the 
pétition and dismissing plaintiff's suit. The case presenteJ by the pé- 
tition is in brief this: In 1886 and 1887 the plaintiflf, as a distiller in 
the fifth district of Kentucky, entered fôr dèposit in its bonded ware- 
bouse, under and in accordance with the internai revenue laws of the 
United States, from time to time, 108 packages of whisky, containing 
by the original gauge made at the date of said ehtry 4,936 gallons, or 
over 40 wine gallons to each package. At the respective dates of enter- 
ing said packages for deposit in said warehouse, plaintiff, as required by 
laW, gave bond; with surety, for the payment of the 90 cents gallon tax 
thereon due the United States three years therealter; that being the period 
under the lawduring which the whisky could remain in bond, unless its 
withdrawai was sooner tequired by the commissioner of the internai rev- 
enue. In the summer of 1888, before the expiration of the three years 
bonded period, the commissioner of internai revenue instructed the de- 
fendant, Cox, who was then and during theyear 1888 a collector of inter- 
nai revenue in and for the said fifth district of Kentucky, to require Of the 
plaintiflf the immédiate withdrawai of said packages of whisky from the 
warehouse, and the payment of the 90'cents tax upon each gallon thereof, 
as ascertained by the original gauge made at the time of depoédt, and 
withoui &ny allowance for losses occurring whilè M said '«Warehouse, 
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Thereafter the commissioner of internai revenue, on July 1, 1888, made 
an assessment against .the plaintiflf for the full eum of 90 cents per gallon 
on the 4,936 gallons of whisky as originally gauged, amountiiig to the 
Bum of 84,442.40,. ..This assessment was, in August, 1888, placed in 

the hand 6f défendant, as collecter of the district, for enforcement and 
collection, and was paid by plaintifif in November, 1888, under protest 
and compulsioh. From a regauge, made early in September, 1888, at 

j^Jtejintiff's instance, but without authority or direction from the commis- 
sioner of internai revenue, it appeared that the lôss from said 108 pack- 
ages up to that time, or between the date of entry for deposit in ware- 
house and September 6, 1888, was, in the aggregate, 635 gallons. It is 
çlàimedjn the petitîôti;'that plaintiff^as not properly chargeable with 
the taxof. 90 cents per gallon on this 635 gallons of lost spirits,' amount- 
iiig'^iï $671.50, which was included in the sum $4,442.40, which itwas 
required to pay on the whole4,936 gallons originally entered for deposit. 
Application to the commissioner of internai revenue to refand said sum 
<?f $5J'jb4Qaftimproperlytaxed upon said 635 gallons of lost whisky hav- 
ing been refused, the plaintiff brought this suit against the défendant to 
recoversaid amount, with interest from November 24, 1888. Itappears 
from the pétition that the action of the commissioner of internai revenue 
ia requiTJng the withdrawal from warehouse of the 108 packages of dis- 
tilled spirits was based on the excessive loss therein, and was had under 
the provision of section 4 of the act of May 28, 1880, (21 St. p. 146.) 
The plaintiff, in its pétition, "statesitto bethe fact that, whilé the said 
lusses ftpm'each and every one of said packages had been excessive when 
said instructions [for their withdrawd] were given, yet said losses oc- 
qurred by^,,the destruction of ail pf said spirits so lost by accidentai casu- 
aJties, yiz.jirom wastage and injury to the barrels containing said spirits, 
caused by excessive and unusual beat in the summer of 1887, from ab- 
qorm,al| evaporation from said packages, caused by said beat, and from 
undiscoverable worm-holes in the barrels containing said spirits, ail with- 
out any.fraud, collusion, or négligence of the plaintiff, who was the owner 
of ail pf the said spirits, and because of said fact the sajld commissioner of 
internai; revenue was without power or authority lawfuUy to give the said 
instructions, [for withdrawalpf the whisky,] or to make the said assess- 
ment of s?iid taxes," etc. 

' Oij the State pf iacts thus set forth the plaintiff sought to recpver of 
dçefendant said sum of $571.50, with interest, as having been illegally 
exiacted {jf it on the 635 gallons of whisky, lost without its fault. The 
deflfifidant interposed a gênerai demurrerj whicb was sustained by the 
circuit court, md the pétition dismissed, with costs. It is assigned for 
error that thp court erred insustaining said demurrer and in dismissing 
the suit. It is claimed for the plaintiff in error that the commissioner 
of internai revenue had no lawful jurisdiction, power, or authority to 
cpiïipel the withdrawal of the spirits and the payment of the tax thereon 
until fuUy three yeafs haa elapsed irom tha time the samp were deposited 
i]^ the warehouse; that, if mistaken in this, still, the plaintiff, being with- 
out fault, was entitled to »n allpwance for the 635 gallons lost under the 
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facts stated; and that the $571.50 tax coUected thereon was illégal, un- 
lawful, excessive, ànd unjust, and, having been paid under protest, may 
he recovered in thiè action. Whethér the çommissioner of internai rev- 
enue had the authority to require the withdrawal of the whisky before 
the expiration of three years from date of entry in warehouse, and the 
payment of the tax thereon according to the original gauge when entered 
for deposit in the warehouse, without making any allowance for the 635 
gallons lost while so deposited from the causes alleged in the pétition, 
must be determined by référence to several sections of the internai reve- 
enue law, which should be considered and construed together. By sec- 
tion 3248, Rev. St., distilled spirits are defined, "and the tax shall at- 
tach to this substance [thus defined] as soon as it is in existence as such." 
By section 3251, as amended by the act of March 3, 1875, (18 St. p. 
339,) "there shall belevied and coUected on ail distilled spirits * * * 
a tax of ninety cents on each proof gallon, or wine gallon when below 
proof, to be paid by the distiller, owner, or persons having possession 
thereof before the removal from the distillery bonded warehouse." By 
section 8293, as amended by the act of May 28, 1880, (21 St. p. 145,) 
it is required that "the said distiller or owner shaJl at the time of making 
said entry [in warehouse] give his bond * * * conditioned that the 
principal named in said bond shall pay the tax on the spirits as specifiéd 
în the entry, or cause the same to be paid, before removal from said dis- 
tillery warehouse, and within three years from date of said entry." The 
90 cents per gallon taxbeing thus fixed on ail distilled spirits as soon as 
the same is "in existence" and entered in bonded warehouse, it was pro- 
vided by section 3221, Rev. St., that the secretary of the treasury should 
hâve authority to make an allowance for certain lossesof the spirits while 
in bond, as follows: 

"The secretary of the treasury, upon the production to him of satisfactory 
proof of the actual destructton by accidentai fire or other casualty, and with- 
out any fraud, collusion, or négligence of the owner thereof, of any distilled 
spirits while the same remained in the custody of any oflBcer of internai rev- 
enue in any distillery warehouse or bonded warehouse of the United Stateg^, 
and before the tax thereon bas been paid, mày abate the amount of internai 
taxes accruing thereon, and may cancel any warehouse bond, or enter satis- 
faction thereon, in whole or in part, as the case may be." 

, By the fourth section of the act of May 28, 1880, it is provided: 

"If it shall appear at any time that there has been a loss of distilled spirits 
from any cask or other package hereafter deposited in a distillery warehouse, 
other than the loss provided for in section 3221 of the Revised Statutes of the 
United States, as amended, which, in the opinion of the çommissioner of the 
internai revënae, is excessive, he may instruct the cuUector of the district in 
which the loss bas occurred'to require the withdrawal from the warehouse of 
such distilled spi rits, and to collect the tax accrued upon the original quantity 
of distilled spirits entered into the warehouse In such cask or package, pot- 
withstanding that the time speciâed in any bond given for the withdrawal of 
the spirits entered into warehouse in sucb cask or package has npt expired. 
If the said tax is not paid on demand, the cOUector shall report the amount 
due upoù'hiB next monthly list, and it shall beasseâséd and coUected as other 
taxes are assessed and coUected. Thé taxon ail distilled spirits hereafter en- 
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tered for déposit |n distillery warehoflsesishall ba due and payable before and 
at the tirne |;he Bame are withdrawn.therefrpm, aiid within three years from 
date ofçpirj^ foi" deposit tlïerein. Ànd warehousing bonds hereafter taken 
* * ■* sihall be conditioned for the payment of the tax 6n thé spirits as 
specijBed in the eritry beforè removal frOnS distillery waréhôuâe, ànd within 
three yéarsftoni the date of said bonds." 

The; 108 packages of whisky in the présent case havinstbeen manu- 
factolred and entered for deposit in a distillery warehoiisè since the act 
of May 28, 1880, went into opération and effect, it nlust be assumed 
that the bond or bonds given by plaintifif upon making such entry or 
entries thereof were executed in conformity with the provisions of said 
section 4, and were conditioned "for the payment of the tax on the spir- 
its aii Bpecified in the entry." It is, furthermore, perféctly clear J'rom 
the language of said section that plaintifif had no absolute right to the 
period of three years from date of entry for the withdrawal of such spir- 
its and payment of the tax thereon. The tax was "due and payable 
beforè and at the time" the spirits are withdrawn from the warehouse, 
"and within three years fronx date of the entry for deposit therein." The 
manifest meaning and purpose of said section was and is to make the 
tax on the original quantity of spirits entered due and payable at the 
time of the withdrawal thèreof, when such withdrawal is required by 
the commissioner of internai revenue under and in pursuance of the 
authority therein conferred, "notwithstanding that the time specified in 
any bond given for the withdrawal of the spirits entered into warehouse 
- in such càsk or package bas not èxpired." In other words, the tax based 
or "accrued upon original quantity of distilled spirits entered into the 
warehouse" is due and payable, without any allowance for diminu- 
tion in quantity, whenever the commissioner of internai revenue re- 
quires its, withdrawal because, in his opinion, the loss from the cask or 
packages is excessive, provided fiuch loss doesvnot corne within the pro- 
visions of section 3221, Rev. St., above quoted. If i the loss has arisen 
from "the actùal destruction by accidentai fire or other casualty, and 
without any fraud, collusion, or négligence of the owner thereof of any 
distilled çpirits" while in any distillery or bonded warehouse, the com- 
missioner of internai revenue has no authority, ho^ever great such loss 
may be, to inslruct the collector of the district in which the loss has oc- 
curred to require the withdrawal of such spirits, and the payment of the 
tax théreon as specified in the entry thereof. But if tûe loss from casks 
ôr packages while in warehouse has not been caused "by accidentai fire 
or other casualty," and in the opiiiion of the comiuissioner is excessive, 
the withdrawal of the spirits and payinent of the tax on the quantity 
originally entered for deposit niay be directed and required under the 
authority; conferred upon the commissioner of internai revenue by said 
section 4 of the act of May 28, 1880. So that the controUing, if not the 
Bolé, question presenïed ià Whether, under the allégations of tha pétition, 
the loss in the 108 packftgep'oï Whisky entered for deposit in warehouse 
-iby thé plaintifif can propériy be treated and regarded as an "actual de- 
struction by accidentai fire, or: othec casualty," within the provision of 
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section 3221, Eey* SL . There is no con;troveray,. ag to the factthattha 
loss from the package while in warehouse was excessive when thp im- 
médiate withdrawal oî the, ;8pirits waa ordered and directed by the coin* 
missioner of internai reyënûe, It exceeded the limit of the maxin^um 
allowance permitted by said act of May 28, 1880, when the loss was 
without the fault or négligence of the distiller or ownerof the spirits; 
and the pétition admitted the fact that "said losses frpm each and every 
one of said packages had been excessive when çaid instructions [for theii 
withdrawal] were given," but daimed that such losçes were "occasioned 
by the destruction of ail of said spirits so lost by Q.ccident^ casualties, viz. , 
from warpage apd injury to the Carrela contaiqing said spirits, caused 
by excessive an<l unusuâ] beat io the summer <^f 1887, from abnormal 
evaporation from said packages, cauçed by said beat, and from andiscov- 
érable worm-holes in the barrels containing said.spifits, ail without any 
fraud, collusion, or négligence of the plaintifF, whp was the owner of i?aid 
spirits." Are th,e ajleged causes of the admitted excessive loss, as thuïj 
stated, covered by sàid section 32^1, Rev, St.? \Ve.thinknot; for it 
cannot he properïy said that losses resultingjrpip. either excessive and 
uiiusual sunimer beat or undiscoverable worm-hole? p barrels constitut^ 
"actual destruction by ficcidentai tire iûr other casualty," within the 
true ineanirig of said terms as employedin section 3221, Rev. St. We 
are clearly of the opinion that the court below was correct in its holding 
tha,t "other casualty," as used in said section, meant an accidentai de- 
struction by some cause of like character and opération as fire; «uch 
as lightning, floods, cyclones, storma, or other uocontrollable force, 
which ordinary fpreMght t^nd prudence could i^otguard against or pri- 
vent, The loss froîn undiscoverable worm-holes, or the warping of bar- 
rels from excessive sumnjer beat, causing greater evaporation of spirits, 
is not the destruction by "^bther casualty" coixtemplated by said section 
3221, Rev. St. In Wdleav. OasÛes, 3 Gray, 326, Chief Justice Biqelow, 
speaking for the court, says that " ' unayoidable casualty ' signifies eventg 
or accidents which human prudence, foresight, ai}d sagacity cannot prë-. 
vent." In Mills v. Éàehr, 24 \Vend. 254, there was a provision in a 
Içase that the rent should cease if the promises became untenantablp by, 
"fire or P^her casualty," The building became untenantable in consé- 
quence of the greater portipn of it being taken down to conform to an 
order of the city corporation for the widening of the street on which it 
was situated. Chief Justice NEiaoN, in delivering the opinion of the 
court, said: 

"The term «other casuality* refers to some fortuitous interruption ot the 
use. Tbis is (dear, not only upon tbe import of the words, but from the con- 
nection in wrhiçh they are found. No casualty has intervened. Onthecon- 
trary, whatéV^eJ' bas taken place has béén in pursuance of established law, 
and might hâve been and probably was anticipated." 

The poliçy pf the govemment, as declared in the provisions of section 
3248, Rey. St., being to bave its excise tax attach to distilled spir- 
its as sopn as the same are in existence, and according to the original 
quaptity, ;enterë4 for deposit in warehouse, the exception to the gênerai 
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rule provided for by section 3221 , Id. , as amended by section 6 of the 
act of March 1, 1879, (20 St. p. 327,) oannot, under the principle of 
thë foregoing décisions; or by àny proper construction, be extended so 
as tô cover excessive losses àrising from sùcb causes as tbose alleged in 
plaintiff 'è pétition. 

It is urged on behalf of plaintiff in error that, inasmuch as the loss 
of the 635 gallons while the 108 packages were in warehouse occurred 
without fault 6n its part, an allowance ghould bave been made therefor 
under section 17 of the açt of May 28, 1880, which provides that, 
"whenever theo^hier of any distilled spirits shall désire to withdraw the 
sâmé from the distillery Wàirehouse or from a spécial bonded warehouse, 
he may file with ihè cblléctOT a notice giving a description of the pack- 
age to be withdrawn, and reqtiest that the distilled spirits be regauged; 
and thèreupon thie coUectoï shall direct the gauger to regauge Ihe same, 
and ïûâTk upon each packag^ so regauged the number of gauge or wine 
gEtllons and proof gallons thérein contained. If upon such regauging it 
shall appeai* that there bas been a loss of distilled spirits from any cask 
or package without the fauH or négligence of the distiller or ownerthere- 
of, taxais shall be' CoUected biily on the quantity of distilled spirits con- 
tained in 'such <ask or package at the time of the withdrawal thereof 
from the distillery warehouse or spécial bonded warehouse: and provid- 
ed, boWever, that the alloWance which shaU be made for such loss of 
spirits as aforesaid shdl hot èxceed" a certain number of proof gallons 
in each cask or package of 40 or more wine gallons capacity for designat- 
ed pèriods of two or mor^ môhths. The loss in question exceeded the 
maxiihum allowance covçfed by the proviso of said section 17. While 
we do not mean to décidé that it was the intention of congress by the 
fourth section of the act 6f May 28, 1880, to limit and rèstrict the au- 
thoMty of the commissibhëré of internai revenue, in requiriiig the with- 
drawal of spirits tb cases in which the loss is greater than that allowed 
by the seventeenth section of sàid act, we are of the opinion that, even 
upon that construction of the two sections, as applied to the présent case, 
the'order directing the withdrawal of plaîntiff's 108 packages because 
of excessive losâ therein was clearly within the power and jurisdiction 
cbnférred Upon the commissioners by and under said fourth section of 
thé abt, and that' the plaintiff cannot properly clairh the benefit of the 
allowance to the extent provided for in and by the seventeenth section. 
The tnànifest objëct and purpose of the fourth section of the act was te 
enable the commissioner of internai revenue to protect the government'» 
lien on the spirits for the^tax due thereon in cases where there was an 
excessive diminution of the éecurity without fraud or négligence on the 
part of the owneï from causes othèr than those excepted by section 3221, 
Rev. St. "■ 

Under well-settled rules of construction the courts must give such in- 
terpretal;îOù to the revende act of May 28, 1880, as will^low both sec- 
tions 4 and 17 to stand. There is in fâct nO confiict betweeû them. 
The îÈase made by the pétition cornes directly within the provisions of 
SectiOil 4*()if «àiâ act; ahd the conclùsioh is inévitable that, the losS being 
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excessive, the commissioner of internai revenue had full authority to 
require the withdrawal of the whisky, and the payment of the tax on 
the original quantity entered for deposit in the distillery warehouse. In 
the case of Th&mpson v. U. S., 12 Sûp. Ct. Rep. 299, (decided January 
11, 1892,) the suprême court say of section 3293, Rev. St., as amended 
by the fourth section of the act of May 28, 1880, already referred to, 
that "the évident intention of congress, to be gathered from those pro- 
visions, is that the tax shall attach as soon as the spirits are produced, 
and that such tax shall not be evaded except upon satisfactory proof, 
under section 3221, of destruction by fire or othercasualty." We con- 
cur fuUy with the lower court in the view that the loss in the présent 
case, as described in the pétition, is notcovered by section 3221, Rev. 
St., and that plaintiflf was not entitled to any allowance as claimed on 
the 635 gallons lest while in warehouse, but was properly taxed thereon. 
We dô not deem it necessary to consider or décide the question whether, 
under the principle laid down in the cases of JEh-aUne v. Hohnhach,, 14 
Wâll. 613; Ifo/^n V. Maaon, 15 Wall. 674; and Harding v. Woodeock, 
137 U. S: 46, 11 Sup. Ct. Rep. 6, — ^the plaintiff could maintain itssaid 
suit agaiiïst the défendant under the facta alleged. The jùdgmenti of the 
circuit court is affirmed, with costs. 



LomsviLi.B PuBuc Warehouse Co. v. Collectoh of Customb. 

(d/rcuib Court qf AppeaU, Sixfh Circuit. January 16, 1892.) 

1. CiBCUIT COUET. OV APPBALB— JOBISDIOTlOIl— RbVENUE ApPEALS. 

The fit th section of the act creating tbe ciTcult court of appeals ennmerates th» 
cases in which appeals staall still be taken direct to the suprême court, and tbe 
sixth section déclares that the circuit court of appeals shall hâve appellate juris- 
diction of aU other cases, "unless otherwtse provided by law. " Seld, that this 
gives the latter court jurisdlction of an appeal from a juâgment rendered by the 
ârcuit court in revlewing a décision of the board of gênerai appraisers under the 
revenue act of June 10, 1890. 
S. Same. 

The f act that secticta 15 of the latter act authorizes the circuit court, when it 
deems the question of spécial importance, to allow an appeal to the suprême court, 
cannot be oonsideredas having "otherwise provided by law," as such a construc- 
tion would extend the direct appeUate jurlsdictlon of the suprême court beyond 
the classes of cases spëcifically enumerated in section 6 of the act creating the 
circuit court of appeals, and would in fact deprive the latter court of ail appellate 
jurisdiction; for prior to that act there was "provision by^'lawin respect to ap- 
peals or writs of error in ail cases. 

S. CDSTOH DUTIES— RBIMfOBTBD WHISKT— WlTHDBAWAL PBOM BOND. 

The tarife act of Ootober 1, 1890, (36 U. S. 8t p. 634,) provides in section 83 that 
on the reimportation of an article manufactured in the United States, and once 
exported wlthout pàyiUg an internai' revénùei tax, it shaU pay a duty equal to the 
internai revenue tax. 'on such article. Section 50 déclares that any merchandise 
deposlted on bond bef ore the date of the act may be withdrawn for consumptionon 
payaient of the dutles in force bef ore the act; when such dtities are based upon 
the Welght of the goods, the weight shall betaben at the time of the withdrawal. 
JHéM, that while, under the internai revenue laws, the proof of spirits is determined 
by Welght, yet the tax is always asseâsed upon the gallon measurément, whether 
the spirits are above or below proof,. and hence reimported whisky, whën with- 
drawn froin bgud, must pc^ according to the number of gallons at the time of im- 
portaiion, ahd uot &t time of withdrawal. 
v.49F.no.7 — 36 
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'OniAppeal from'tbe United Stetes;, Circuit Coart for the District pf 
Bentmoky. ;- !i, - , ':-;,.;■ f ; ; ,, ; ,. 

ulApplicatiqnby the I^ouiwiJl» Public Warehoï|B.e,Oopipapy for a re- 
TïOWitrfîtbe décision of the bond of gênerai apppraisers, affîrming tha 
aotlcsi.of the suryeyor of cnstpms in exacting cei:taj.n dnties on bppdëd 
y?hiskies. A demurrer to the application was sustained, (48 Fed. Rep. 
87:2;,) and tho court allowed aç appeal. Affirmed, 

Àiiffodus E. WiUsm, (WUlson & Thvm, oî counsel,) for appellant. 

Geo. TT. JbBy, U. S. Dist. Atty., for appellee. 

B^ore Jackson, Circuit Judge,<.and Saob and 0wan, District Judgea. 

Jackson, Circuit Judge. The question of law presented by the record 
in this case is whether the duty on reimported whisky, once exported, 
of the product or manufacture of the United States, should be levied 
and collected on the quantity thereof imported and entered into a customs 
wàréhoitse under bond, or upon the quantity actually withdrawn, from 
such :nërehouae. The material facts of the casQ on wbich this question 
ariseS àré.the foUowing; Pivebarrels pf whisky, having the sériai num- 
béirs >ltL68, 1169, 117.Q, 1 171 » and 1172, aiul manufa^tured in tha 
United States, were exported to a foreigu country befpre any internai 
revenue tax had been assessed and paid thereon. This whisky was re- 
imported into the United States on January 6, 1890. The importers 
executed a warehousing boiid, as rèquiïed by law, and the spirits were 
entered into the customs bonded warehouse at Louisville, Ky., in Jan- 
uary,,. 1890.^ The 5 b^rrds, a^ gaugedy by the custwns ,gauger at or 
about the time of such entry in the warehouse, weré fouhd to contain 
162 taxable gallons. 'The appellant, as tha importer and consignée 
thereof, withdrew said 6 barrels of whisky from the bonded warehouse 
on Njpveoiber 28, 1890, and was required to pay tii^ tî''?t;6n 162 gallons, 
the original quantity entered into warehouse, at 90 cents per gallon, 
ampubtij:^,tp $145.80. The actual quantity in the jB barrels at the 
time of the withdrawal was 165 gallons, 7 gallons having evaporated or 
been iPst While in the customs warehouse. The appellant, as the im- 
porter, insisted that it was not liable to any tax or duty except on the 
155 gdiûÊl shown by thé rega,uge to bein the 5 barrels at the date of 
their withdrawal. The surveyor of the port at Louisville, acting as the 
coUector 6f customs, decided that appellant should pày duty on the 162 
taxable gallons originally entered intp the warehouse, and that it was 
not entitîëd to any déduction or allowance on account of the loss of 
the seven gallpus between the date pf entry and withârawalof the whisky. 
The appellant paid the tax or duty of 90 cents peri gallon on said 7 
gallons t)f l(^t fipirits under protest, claiming that thé exaction was un- 
authôrized snd illégal, because tbe provisions of the Revised Statutes of 
the United Siàtes requiired the tax to bp: assessed by^the weight of the 
gppds, ând by the fiftieth section of the act approved October 1, 1890, 
known as the "McKinley Bill," it was prPvided that, when duty is based 
uppn the weight of merchandise deppsited in any public or private ware- 
hpusé, said dûQ^âhall bd levied and cdllected upon thé weight of said 
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inerohûndise at the timeof its withdrawal, and thereupon appealed from 
the décision of the surveyor or coUeotOr to the board of United States 
gênerai appraisers at New York. The protest and papers relating to the 
matter were transmitted to said board of gênerai appraisers, who, after 
considération of the question presented, on March 9, 1891, affirmed the 
action of the surveyor of customs, the same being in accordance with a 
décision of said board rendered February 4, 1891, No. 300 G. A. 
Thereafter on April 4, 1891, the appellant filed in the circuit court 
for the district of Kentucky an application for a review by said court 
of the questions of law and fact involved in the décision of said board 
of United States gênerai appraisers, who, in pursuance of the order 
of the court, returned to said circuit court the record and évidence of 
the proceedings taken and had belore it in the premises, with a cer- 
tified statement of the facts involved in the case, and their décision 
thereon. This proceeding by appellant for a review of the décision of 
said board of gênerai appraisers was had and taken under the act of 
June 10, 1890, entitled "An act to simplify the law in relation to the 
collection of the revenue," (26 St. at Large, p. 131,) the fourteenth and 
fifteenth sections of which provide, in substance, that, if an importer is 
dissatisfied with the décision of the coUector as to the rate and aniount 
of duty chargeable upon imported merchandise, he may, within a cer- 
tain time, upon the payment of euch duty, give notice in writing to the 
coUector of his objection thereto. Upon such notice and payment the 
collector shall transmit the invoice and ail papers and exhibits connected 
therewith to the board ofthree gênerai appraisers at New York, which 
shall examine and décide the case thus subniitted; and, if the importer 
is dissatisfied with the décision of said board, he may, within 30 days 
next alter such décision, apply to the circuit court of the United States 
within the district in which the matter arises for a review of the ques- 
tions of L-iw and fact involved in such décision. The application for 
such review is required to set forth a concise statement of the errors of 
law and fact complained of; and upon the filing thereof with the clerk 
the court is required to order the board of gênerai appraisers to make 
a return to said court of the record and évidence taken by them, with a 
certified statement of the facts involved in the case, and their décision 
thereon; and said return, together with such further évidence as may be 
introduced by either side to the controversy, "shall constitu te the record 
upon which said circuit court shall give priority to, and proceed to hear 
and détermine, the questions of law and fact involved in such décision, 
respecting the classification of such merchandise, and the rate of duty 
imposed thereon under such classification, and the décision of such court 
shall be final; and the proper collector, or person acting as such, shall 
liquidate the entry accordingly, unless stich court shall be of opinion 
that the question involved is of such importance as to require a review 
of such décision by the suprême court of the United States, in which 
case said circuit court, or the judge making the décision, may within 
thirty days thereafter âllow an appeal to said suprême court." 

After said board of gênerai appraisers had, in obédience to its order, 
made tfaia return to the circuit court as provided by the said act, which^ 
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together with the application, constitefed the record upon: which saîd 
coart was to hear and détermine the questions of law and fact involved^ 
neither âde having offered or desired to introduce any further évidence, 
the United States attorney for the district of Kentucky appeared on be- 
half of the United States, and moved to dismiss the proceedings, and 
also demurred thereto, because upon the facts appearing in the record 
the appellant or applicant was entitled to no relief. The motion to dis- 
miss was overruled, and the demurrer was sustained. The applicant 
declined to plead furthei, and it was thereupon ordered and adjudged 
by the court that said application be and the same was dismissed with 
costs; and the court being of the opinion that the question involved was 
of such importance as to require a review of its décision by the United 
States circuit court of appeals for the sixth circuit, or by the suprême 
court of the United States, sustained the applieant's motion therefor, 
and allô wed it an appeal to this court. The opinion of Baee, J., sus- 
taining the demurrer and dismissing the application, is reported in 48 
Fed. Rep. 372. 

The appellee or attorney for the United States has moved to dismiss 
said appeal because this court has no jurisdiction to entertain the same. 
In support of this motion, it is insisted that under thtei foregoing provis- 
ions of the fifteenth section of the act of June 10, 1890, the lower court 
could only allow the appeal tp the suprême court of the United States. 
Said section ;did not confer any absolute right of appeal on the part of 
the applicant for review from the décision of the circuit court; but said 
oourti or the judge making thedecision, was authorized abd empowered 
<'tû allow an appeal to said suprême court" in case the court or judge 
shoUld be of opinion that the question involved was of such importance 
as to require a review of the décision by the suprême court of the United 
Statps. When said act of June 10, 1890, was passed, and went into op- 
ération, appeals ccHild be taken and allowed irom décisions of the cir- 
cuit courts to the suprême court alone. No other court had or possessed 
appellaté jurisdiction in respect to such décisions. By the act approved 
Mareh 3, 1891, the circuit court of appeals was established and invested 
with appellaté jurisdiction to review by appeal or by writ of error final 
décisions in the district and circuit courts, in ail cases other than those 
provided for in the fifth section of said act, "unless otherwise provided 
by law." By the fifth section of said act the cases are defined and 
enumerated in which appeals and writs of error maytbè taken from the 
district and circuit courts direct to the suprême court. • It is not claimed 
that the présent is one of the cases therein enumerated, which bave to be 
taken for review to the suprême court; but it is claimed that it does not 
corne within the provisions of the sixth section of said act, because, 
whilé not embraced in the fifth section, it is "otherwise provided by 
law" that the appeal shall be allowed, if at ail, to the suprême court,— 
in other words^ that the appeal to the suprême court under the fifteenth 
section of the act of Juné 10, 1890, is excepted from the jurisdiction of 
this court under the sixth section of the act of March 3, 1891, by force 
of the ■ï^ords, "unless otherwise provided by law," This construction 
of thff jtwo acts would. lead to the resuit of practically depriving this 



LOtnSVILLE PUBLIC WAEEHOUSïi CO. «1 COLLECTOK OF CUSTOMS, 565^ 

court of ail appellate jurisdictioh, because when the act of March 3, 
1891, was passed, ail àppeals and writs of error were "otherwise pro- 
vided by law." In adopting the new systena of appellate courts the 
clearly-expressed intention of congress was to divide appeals and writs 
of error into two gênerai classes, one of which should be taken direct to 
the suprême court, while ail others should lie to this court. The 
«numération of the former is spécifie, while the latter is gênerai; and 
the words, "unless otherwise provided by law," should not be inter- 
preted so as to extend the direct appellate jurisdiction of the suprême 
court beyond the claàs of cases enumerated in section 5 of said act cré- 
ating this court. That the appeal provided for under the fifteenth sec- 
tion of the act of June 10, 189,0, bas to be specially allowed by the court 
or judge making the décision, in no way affects the question. When al- 
lowed, the appeal stands upon the same footing and in the same posi- 
tion as an apipeal in any other case, and must be taken to that appellate 
tribunal which is given jurisdiction over the subject-matter involved by 
the act of March 3, 1891. VLooking, then, to the nature of the case, to 
the avowed purpose of the act creating this court, and the appellate ju- 
risdiction therein conferred, we are of the opinion that the motion to 
dismiss the appeal is not well taken, and should be overruled. 

Upon the merits of the case the appellant has assigned the foUowing 
errors as grounds for reversai of the judgment below, in that the court 
erred in sustaining the demurrer; in approving and afBrming the décis- 
ion of the collector and board of gênerai appraisers in holding that the; 
customs duty imposed by law upon such whisky is not "based upon the 
weight of merehandise;" in deciding that the duty upon the whisky 
should be collected upon the quantity thereof at the time it was entered 
into bond, and not upon the actual quantity at the time of withdrawal 
for consumption; and in dismissing the application for review of the de-: 
cision of the customs oiBcers. Thèse assignments of error involve only 
the one gênerai question, whether, under the law, the appellant was 
properly chargeable with the 90 cents per gallon tax on the 7 gallons of 
the whisky lost between the date of entry.into bonded warehouse and 
the withdrawal of the 5 packages or barrels. While the amount imme- 
diately involved is small, it appears that the présent is a test case upon 
the question, which involves large amounts. The gênerai proposition 
contended for by appellant is that the duty to be levied, collected, and 
paid upon the reimported whisky in question is to be ascertained by 
the quantity of taxable gallons thereof at the time of withdrawfd, and 
not at the time of entry into bonded warehouse. By the tarifif acts of 
March 3, 1883, and October 1, 1890, it is provided— 

"That upon reimported articles, once exported, of the growth, product, or 
manufacture pf the United States, upon which no internai tax has been as- 
jsessed or paid, * * * there sliall be levied, collected, and paid a duty 
equal to the tax imposed by the internai revenue laWs upon sùch articles." 

i The duty .on the five barrels of whisky reimported by appellant is 
thus made "equal"tothatimposedby the internai revenue laws; ànditis 
<Jaimed by appellant in support ofits position that as, by the provisions 
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Qf:the;iû{erQal revenue laws, "taxagalloris" of distîlled spirita are based 
upop '^^roof gallons j" which are *? based upon the weight" of the mer- 
ohandise,the taxable quantity of whisky must be determined by the 
"weight^' of such wMsky at tbe time of ita withdrawal, under the fif- 
tieth section of the act ofOctober 1, 1890, which provides — 

"That de' and after thé day when tlfls act shall go into eflect, (October 6, 
1890.) ail goods, wares, and raerchahdise previoualy imported, for which no 
entry has been made, and ail goods, wares, and merchandise previously en- 
tered without payment of duty and under bond for warehousing, transporta- 
tion, or any other purpose, tôt which no permit of delivery to the importer or 
his agent bas been Issued, shall be Bubjected to no other duty upon the entry 
or withdrawal thereof than if the samé were imported respectively after that 
day: provided, that any imported merchandise deposited in bond in any pub- 
lic or privatebonded warehouse, having been so deposited prior to the Ist 
day of October, 1890, may be withdrawn for consumption at any time prier to 
February 1, 1891, npon the payment; ofduties at the rate in force prior to 
tbe passage of tbis act: proylded, furtheri that, when duties are based upon 
the weight of merchandise deposited in any public or private bonded ware- 
house, said duties shall beïievied and coUëcted upon the weight of such mer- 
chandise àt the time of its withdrawal." 

The five barrels of whisky in this case were reimported while the act 
of Mardh 3, 1883, waa in force, and were deposited in bond in the cus- 
toms warehouse prior toi Odober 1, 1890, and being withdrawn prior to 
February 1, 1891, were sabject to the rate of duty preacribed, not by the 
act of October 1 , 1890, but by the act of March 3, 1883, under the first 
of the above provisions. It ia therefore a question by ho means free 
from doubt whether the âecond proviso of said section, which may 
bave referenc» to importations under the act of October 1, 1890, has any 
application ta tbe présent case. But, conceding that it does, the ques- 
tion is presented whether the dutyimposed on reimported whisky, either 
under the tariÉF act of 1883 or 1890, is based upon the"weight" thereof, 
within the tnae imi)ort or meaning of said second proviso. Both of 
said acta contained in almost every sohedule thereof numerous articles 
in respect to which the duty was based upon the weight of such arti- 
cles, according to the avoirdupois standard, such as pounds, tons, etc. 
The terras of shid provision, "when duties are based upon the weight of 
merchandise," may therefore find ample subjects of application if taken 
intheir usual and ordinary sensé, or if the word "weight" is given in 
its primary and ordinary meaning, such as the quantity of heaviness, 
the quality of *being heavy, or the degree and extent of downward press- 
ure under the iniluence of gravity, or the quantity of matter as estimated 
by the balance or scale. 

Counsel for appellant, however, argues with much ingenuity that the 
words "weight of merchandise," as employed in said proviso, embrace 
and inçlude ail quantity measure depending upon the spécifie gravity 
of the niatteir, article, or thing ineasured; that, Under the internai rev- 
enue law, theié is, a différence between "proof galion" measure and 
"gallon" measure, in this: that the latter is a measure by quantity of 
volume or bulk) while the former is a) measure of quantity, not by 
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bùlk or volume, but by spécifie gi'avity, which dépends for its ascer- 
tainment upon weightof the whisky, so as to bring it within the pro- 
visions of said pro^iso. 'i It is not Mjsisted that the duty on reimported 
whisky is based onlyon weight, but that the taxable gallon is based 
upon the "proof gallon," which is to be ascertained by;specific gravity, 
— that is, "weight," — and consequently brings such iniported merchan- 
dise within the terms and meaning of said proviso. This proposition 
is too refined and involves a construction of the fiftieth section of the 
act of October 1, 1890, and of the internai revenue laws, too strained 
and technical, to be sustained. It is provided by section 3249, Rev. 
St., that "proof spirits shall be held to be that alcoholic liquor which 
contains one-haif its volume of alcohol, of a spécifie gravity of seventy- 
ïàae hundred and thirty^nine ten thousandths, (.7939,) at (60°) sixty 
degrees Fahrenheit;" and in order to ascertain the "proof" of liquors or 
distilled spirits, or the quantity subject to tax, the use of hydrometers 
are authorized by sections 2918 and 3249, Rev. St. The hydrometer, 
as its dérivation imports, is a water or volume measure employed to 
détermine the spécifie gràvities of liquida, and hence the strength of 
spirituous liquors. By section 8251, Rev. St., as amended by the act 
of March 3, 1875, the rate of internai revenue tax on distilled spirits 
produced in the United States is 90 cents on each and every proof 
gallon, or wine gallon when below proof. This tax is to be coUected on 
the whole number of gauge or wine gallons when below proof, and is 
to be increased "in proportion for any greater strength tban the strength 
of proof spirits" as definedby section 3249. Said tax is to attach to 
Bùch spirits as soon as the same "is in existence as such." Section 
3248, Bev.'St. It thus appears that when the distilled spirits are only 
proof, as defined by section 3249, Rev. St., or less than proof, the tax 
is to be levied and collected on the wine gallon, by the express terms 
of section 3251 , Rev. St. If the spirits are above proof, as defined by 
section 3249, Rev. St. , then such excess of strength is, by the provis- 
ions of thelaw, to be ascertained, and the tax thereon is to be increased 
in proportion for any greater strength then "proof "strength. To as- 
certain whether spirits bave a greater strength than "proof," as defined, 
the hydrometer is ordinarily employed; but by section 3249, Rev. St., 
and by sections 329 and 380 of the act of October 1, 1890, the secre- 
tary of the treasury is authorized, in his discrétion, to employ other 
means of arriving at the strength of imported liquors, such as distilla- 
tion or otherwise. It admits of no question that the tax on distilled 
spirits, when only proof or below proof, is based upon the volume as 
measured ând determined by the wine gallon. It is equally clear that, 
when the spirits are above proof, the tax is to be increased "in propor- 
tion for any greater strength than the strength of proof spirits." The 
mode of ascertaining such excessive strength, and of estimating: the tax- 
able gallons thus found to exist, in no way afi'ects the standard of meas- 
urement. Under appellant's théory, if reimpoitted whisky is above 
proof, the duty is based upon and to be ascertained by the "weight" 
thereoff but, when it is at or below proof j it isdutiable according to 
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■wiïie gallon or volume measurement. In the latter case the tax would 
be on the quantity imported and entered into bond; in the former, on 
the quantity on hând at the time of withdrawal. We uannot yield our 
assent to this theory. It was certainly not the intention of the law to 
prescribe ône rule for taxing spirits at or below proof, and :another for 
taxing Buch apirits when above proof; and the argument that because 
the strength of spirituous liquors is ascertained, under the law and reg^ 
ulations of the treasury department, by means of an instrument to dé- 
termine the ,Bpecific gravities of liquors, such ascertainment involves 
the "weight? thereof, in the sensé of the last proviso to section 50 of 
the actol'Gctober 1, 1890, cannot be maintained. "Proof," as defined 
by Webster, means the act of testing the strength of alcoholic spirits; 
also, thédegree of strength, as high proof, fîrst proof, second, third, 
and fourth proofs. In thê internai revenue law, it is used in the sensé 
of degree of strength. It is said by Webster that formerly a very 
crude mode of ascertaining the strength of spirits was practiced, called 
"proof.^ The spirits were poured on gunpowder and inflamed. If at 
the end of the combustion the gunpowder took fire, the spirits were 
said to bé above proof. In ascertaining the strength of distilled spir- 
its, as comipared with a standard fixéd and defined by etatute, whether 
the mode of ascertainment be by use of a water measure, called the 
"hydrometer," or by distillation, or the former crude gunpowder test, 
it cannot be properly said that such strength is detérmined by the 
weight ofiBuoh spirits. Spécifie gravity is defined to be the ratio of 
the weight ofiabody to the weight of an equal volume of some other 
body, taken as the standard or unit. This standard is usually water 
for liquids and solids, and air for gases. The spécifie gravity standard 
is fixed by section 3249, Kev. St., for "proof" spirits, and the volume 
measure, as the basis of the tax thereon, is also defined. When the 
spirits are aboyé "proof," this excess in strength, on which to base the 
increased tax^ may be ascertained by a comparison of spécifie gravities 
with the standard so fixed, or by other means; but this doas not in- 
volve the idea or proposition that the tax is based upon the spécifie 
gravity or weight, rather than the strength of the spirits. Strength, 
when aboyé proof, régulâtes and forms the basis of the tax according 
to volume measurement. The modie of ascertaining such strength, as 
by the spécifie gravity, falls far short of showing or establishing that the 
tax or duty ia.'based upon the weight of merchandise, within the true 
import and méaning of the second proviso to section 60 of the act of 
October 1, 1890. 

It is urged that under the authority of Brown v. Maryland, 12 Wheat. 
447, defining the time when the power of the state to tax imported 
goods attached, the court should so interpret the castoms laws as to 
make the dutyattach at the time of withdrawing the. goods for con- 
Bumption, rather than the date ofentry into bonded warehouse. The 
tariff législation of congxees bas not been heretofore so construed by the 
suprême court of the United States. On the contrary, the gênerai rule 
bas been recognized and enfôrced that the assessment of duties on im- 
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porteâ goods îs properly made upon the quantîty actually îmported and 
entered at the custom-house. The tariff acts of 1846, 1851, and 1864 
ail received this construction; and the importera were net allowed for 
leakage evéh while detained for appraisement. See U. S. v. Southmayd, 
9 How. 637; Lawrence v. QmoéU, 13 How. 488; and Bdcher v. Lirin, 24 
How. 508, The fiftieth section of the act of October 1, 1890, by the 
last proviso thereof, inakes an exception to this gênerai and well-settled 
rule of making the, duty chargeable upon the quantity actually brought 
into the country, by deelaring that, "when duties are based upon the 
weight of nierchandise deposited in any public or private bonded ware- 
house, said duties shall be levied and collected upon the weight of snch 
merchandise at the time of its withdrawal." The appellant's case, as 
already stated, does not corne within this exception, and the whisky 
imported by it was dutiable, under the gênerai rule, upon the quantity 
actually imported and entered into bond. The tarifif acts of 1883 and 
1890 mak* no provision for any allowance for leakage or evaporation 
while imported spirits are in a bonded warehouse, like that found in 
the seventeenth section of the act of May 28, 1880, (21 St. at Large, p. 
149.) Allowances for such losses by leakage or evaporation rest upon 
the express provisions of the statutes; and when not provided for therein 
the courts can make none, however strong the equity may be. This is 
the rule laid down recently hy the suprême court of the United States 
in the case of Thompson v. U. S,, 12 Sup. Ct. Rep. 299, (decided at the 
présent term, and not yet ofiBcially reported.) tJpon the whole case, we 
are clearly qî the opinion that the décision of the lower court was cor- 
rect, and accordingly affirm the judgmeut below, with costs. 



United States v. Don Oh. 

Ci/rcftàt court, N.D.New Tork. November 30, 189L) 

1. Chisesb LabokeSs— Temporabt Absence— RiGHt to Hbtuen. 

A Chlnese laboi^er was arrested toi being in the TJnited States In violation of the 
ezolnsion acts, as ameïided by Act Cong. Oct. 1, 18S8. The évidence showed that be 
had been ifi this country continuously for 22 years prier to April 1, 18Ô1, but that he 
was at Kingston, Canada, iù the last week of that month. He denied having been 
there, and there was notning to show bis purpose in going, or his intention as to 
retaming. neld, that he was unlawfnlly in the United States, and should be re- 
tnmed to Canadaj^aB the country " whenoe he came. " Wnn Shing v. 17. S., 11 Sup, 
Ct. Kep. 729, 140 U. S. 424, applied; In reAh Tte, 13 Fed. Rep. 291, distlnguished. 

8. Sahb— Habbas Cobpds— Ejeview— Commissionbb's Piiîdings. 

Onhabeas corini» to release a Chinaman ordered byatTnited States commls- 
Bioner to be returned to Canada, the commissloner's flndings of f act cannot be re- 
viewed. 

Pétition by Don On, a Chinese laborer, for a writ of hàbea» corpus. 
Petitioner and one Lee Sing were tried before Edward L. Strong, Unit«d 
States commissioner for the northern district of New York, for being un- 
lawfully in the United States, and wère by him ordered to be returned 



tb Cafaad«.l"5ln tenderî^è j^dgmeét flie cotiamissioner j^liVesfed tHefpîr 
lôwing'O0nîi(Mrr ■-■'! 'i- .:i '■ 'hrri ■;■.''' , :;, 

''The déitetidarits Wère ârt^sted undér th«. • Chinese Exclusion Acts,! May 2, 
1891, at ©lîftyjtorij N. T. ; The evideac© fbefore roe âbows Ihat Don On and 
Lee Sing are Gbiaeço ]a^preni> subjept» pf tlie Chinese empire, and that thej 
Doth c^me (to thi| countrjr 'rpm Çbina,—- P9.11 On abopt ,2^ yeats ago, and Lee 
Sing abolit 13 yçars tigo; that they continuôusly resided hefè' ifronti that timé 
to Aprili iSîgi. 'It fùrther sliows that on the 2d day of Âprïl, 1891, Lee Sing 
was in Tôroritii Canada, and in the làst Week of April, 1891, Don On was 
in Kingstoii^ Oanàda. Thâ only question in this case is» did they départ 
from the UnitedStates so asto prevent^theni from co(iilB|ç:b^ck? Défend- 
ants' Qoun^el (jjl^iiafhat tbey did not lose the right to return to this country. 
unless they ae;yefi^ tbeir connections^ here,_and departed from the United 
States wi tn tbjèinftént to inake their resiaéricé elsewhei'e ; that temporarily go- 
ing to a foi^eigù icoUntr^i wiïh no intéhti'oiïis of ataying there, is not depart- 
ing from' tKiubttèd States, in the meaiii'n'g of the act'ôf coîigress passed Oc- 
tober 1, 1«88!. ^Sections 4, 5,' c. 126, LaW8il882 df tlieiUnited States, provide 
that the collectorcrf-the district shall issue toCliinese iaborersdeparting from 
the Unitçdi^bttes a certi^cate.for the p\frpose of i4^''t'6<!?!t,'^o^^ and 'in order 
to furnish them. vrith ti^e proper evideMé.pf their right^jo go from and corne 
to the tJnited Çtalès 6t theii* frée will àM àècord.' Seljtfon 2, c. 1064, LaWs 
1888, repéal? thé abOvé sëétions, and deèlares thàt no certificate shall be is- 
sued, and Chîbèéé laborers; claimirtg àdtriisaion by virtue ttiereof, shall notbe 
permitted to^ eiitec the Unitedi Statesi It seems to merciear that, the intent of 
c(Higress was]to;giye Qhinamen whp Wi^re hère, pripr tp,1882, the right to 
temporarily depaijïuid ^eturnto the United Stiitea, by propuring the neces- 
sa^y certi^patet.Wt that right w^ reyoked by ihe law; of 1888.' I think that 
yiewof tliè làw is clëarly and f ully expréôàéd by Justice Sa wtbii in Re Chae 
Chan Pindi S6 i*ëd. Eepi 431. Justice tiEtosays. in ReAh&ing, 13 Fed. 
Kep. 289: • The àoti évèn prôVitièS for therfeturn of suoh laborers, leaving for 
> temporary period, upon their obtaining certiflcates of identification.' My 
attention bas been called to the Case of Ah Tie, 13 Fed. Rep. 291. I bave 
carefiiily read Justice Fiels's décision in thatcase, and particularly that part 
of his décision where he says: * And we should hesitate to say th;it it vvould 
be lost by the laborer passing through a country in going to différent parts 
, of the United States by.tiny of the dirp,et'ro^te8, though we are told by coun- 
sel of the respondent that a Chinese laborer having taken a ticket by the Over- 
land Eailroad from this plaçepto New York, by the Central Michigan route, 
which passed from Détroit to Niagara Fallis, through Canada, was stopped at 
: Niagara, and sent back, and. oq bis attempting to retrace bis steps, was again 
■Btopped at Détroit. The construction which would juslify sucb a proceeding 
cahhot faiJ tp bringpdium upOn the apti and invite effort for its repeal. The 
wisdoip of il» enàçtment Wpuia be better vlndicWed by a construction less re- 
(pellant to our.jsense of justice and right.! ïliis case hardly conaesjiinder those 
remarks. £Eere both defenddnts dény being in Canada, or, in fact, out of the 
United Statei^, sitlCe they caittè b^re yeafs ago; They both are pdsitively iden- 
tifled as bèîng In Canada in the mpnth of April, 1891. How they got there, 
what they wentjor, or hpwlon^ they expected to remain, or what their in- 
tentions were <>f:Beturniog, does not appean From the évidence before me I 
flnd that the défendants, Don On and Lee Sing, are uniawfully within the 
United States, and that they are not lawfuUy entitled to be or remain in the 
United State8.Ilfaerefor8'brder that Don Oh and Lee Sing be returned to 
^Canada, 9a the ç0qptry|rQmwhence they came," 

Paniei Migrone, for pétitioner. 

Frank G. îk-gusan, ABSt«'U. S. Atty., for the United States. 
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CkixB, District Judgë. The oommissioner bas found that in the spring 
of 1891, the petitioner, a Obinese laborer, was at Toronto, Canada, andi 
thereafter came to tbis country. Tbis ânding cannot be leviewed upon 
this proceeding, and taïust be taken as an establisbed fact. I hâve re- 
examiûed the law in ^the ligbt of thèse facts abd am of the opinion that 
the case of Wan 8Mng v. U. Sm 140 U. S. 424, 11 Sup. Ct; Rep. 729, 
is controUing upon ail questions presented upon the argument. I hâve 
read the décision of Commissioner Stbong and concur with bis conclu- 
sions. The petitioner was in Canada aùd could not It^ally enter this 
country. Application denied. 

NoTB. The marshal m^de return that he was unable to exécute the judgmeiit of the 
court for the reason that he had no money with whlch to pay the "head-tax" charged 
by the Canadian goTerÀment. Due notice of thls'fàot havlng bëen giren to the départ- 
aient of justice, and no fuqda haVing been provided, it was afterwards,.OD motion of 
the XJnlted States district attomey, ordered that the petitioner, Don On, be discharged 
frbm costody. 



Hay & ToDD Manut'q Co. p. Van Dykb KNOTtNa Ce. et oL 

(CircwU Court, B. D. THscoruin. Maroh 5, 1893.) 

X. Patuhts »ok iNVBNTioNs-i-AimcrpATioN— LiniBS Drawbbs. 

Letters patent No. 857,127, issued February 1, 1887, to. William F. Knelp, are for 
an Improvement in ladies' drawers, in -which each balf of the garmont is composed 
of two pièces, one running théwbole length, and betng only wide énough atits 
ivldest part to enoirde the leg, and the otherof a strip^generally rectangular in 
form, and attached at one of its longer sides to the vertical rear edge of t-he body 
portion of the larger pièce, and at Its lower end to the front margliiï of the main 
pièce, thus giving the f uUness in. the rear rendered neoessary by the contour of the 
figure. Beld, that the patent was anticipated by the Bradley patent (No. 198,605) 
for À eombinatlon garment, the lower portion of which was oonstriioted in subston- 
tiially the same manner. 

S. BiJCB— COUBINATION GaSHEITTS. 

Letters patent No. 874,307, issued December 0, 1887, to the same person, claims a 
eombinatlon garment, compi'islng body and leg portions, made contlnuous with 
each other, the garment being separated at the back to a point above the waist 
Une, and having strips inserted in the back, and secured, at one of their longer 
sides, to the edgesof the main partof the garment, at their upper ends to both 
rear edges of the separated main parts, and at their lower ends to the front edges 
thereof. The speclficatioUs state that the upper endsof the strips are tapering, 
and attached at both of their tapered edges to the margins of both adjacent édites 
of the main parts, and that "it is obviously not essential that the top and bottom 
ends of the inserted pièces should be shaped ezactly as shown, " and that in prac- 
tlce their form "will be modifled to give a desired form to the garment, or to cor- 
respond with modifications, in the shape of other parts. " Held, that this part of 
the speciflcations was essehtially descriptive of the invention, and as the claim, 
thus broadened, would cover the Bradley patent and also the Inventor's prier pat- 
ent, the same was anticipated by them. 

In Bquity. Bill by the Hay & Todd Manufacturing Company against 
the Van Dyke Ehitting Company, John H. Van Dyke, and John H. 
Van Dyke, Jr., for infringement of a patent. Bill dismissed. 

Pooîê <J; -Broion, for complainant. 

Fîj» I>yi« cfc Fan r>2/ie, for défendants. 
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GeÉsham, Oircoit Judge. On Fébruary 1, 1887, patent No. 357,127 
isBued to William F. Kneip for an improvement in ladies' ' drawers; 
and; on December 6, 1887, patentiNo. 374,807 issued to tfae samè 
person for imprôvèments în an under-garment of the kind known as 
conàbiaati'on gtmuents. Thèse patents were assigned to the Hay & 
T6dd Maïiufàctaring Company, and this suit was brougbt by the as- 
signée against the Van Dyke iEnitting Company, John H. Van Dyke, 
and John H. Van Dyke, Jr., for infringement. While not limited to 
any; particular kwid of material, the invention covered by , the first pat- 
ent relates more especially to a construction of ladies' draWers ont of 
fabric knitted flat, and wide enough to fold around the leg, but not of 
atifficient width to half encircle the lower part of the body. The patent 
stows a single pièce added to the.rear edge of the body portion of the 
niaterial, 'the lower end extending down to thesépm which runs up the 
inside ôf thé leg, with the under edge attached to the edge of the front 
upper part of the leg, and the side edge attached to the rear edge of the 
upper leg and body portion of the main pièce. This added pièce gives 
the desired width to the body portion of the garment, aad the fuUnesa 
in the rear rendered necessary by the contour of the figure. ]ts lower 
end, fornjiing a gijsset or gpre at the inner upper eçd of the leg, gives the 
garméht tiie required fullriéss, and ènàbles the front portion of the main 
part to conform to the front of the figure. , The garment consists of two 
vertically divided hàlves, unitéd in front, and provided with a string or 
other fastening at the rear ends of thewaistband. The spécification tbus 
deecribed the invention: 

, "Iii ârawers p^& la accordance Wîth my invention, each side or half 
thereof la joined at the waistband in front, and is open behind in the usual 
manneri and each half, ineluding thé leg and body portion thereof, consists 
pf ttyo' parts*. One of said parts forms the main body of the garrnent, and is 
formed by a pièce of fabric extendlng the full length of thé garment, and 
baving a width atits widest part only;sufflcient to make the leg or tubular 
part of the garment, and the other of said parts is a strîp of fabric, generally 
rectangular in form, and attached at one of its longer edges to the vertical 
reiàr' edge of thé b6dy portion of the main part flrst mentioned, and at its 
lower end. ôr shorter edge tp tlie lower portion of the front margin of the said 
main or body part. The said rectangular strip is made of the same length 
fts the free edge of the main portion, measured from the upper end of tlie leg 
Seam to thé waistband. and of such width thàt, when sewed to the main part, 
the garment will be sufifîciently large àt the body or waist portion." 

The spécification also states: 

"^ main advantage gaihed bythe novel construction above deseribed is 
that the îùllness ih, the upper and rear part of the garment necessary to a per- 
feot andTComfortable fit is thereby obtained, while at the same time the arti- 
cle consists of but few parts, of simple shape, which can be readily put to- 
gether. The novel construction comprising my invention has especial ad- 
vantages as applfed to knit goods of that kind made upon a Lamb machine, 
for the reason that the two parts above deseribed as constituting each half 
of the garment mày be readily and easily made upon a machine of this char* 
acter. SuCh machïiieS arô ndt nsually adapted for knitting a vèry wide web, 
and, by reason of this faet, knit drawers produeed by the use of thèse ma- 
chines hâve usually beeu made of four main parts, each half consisting of 
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two parts mucb.wider at their upper than at their lower parts, and united at 
the insidé and outside of the leg, as above described. " 

It is further stated in the spécification that the parts of the garment 
constructed as described may be attached to the waistband, or otherwise 
connected, as may be convenient or désirable; that the main feature of 
She invention is found in a garment embracing the two main or body 
pièces, in combination with the two inserted pièces; and that this con- 
struction is daimed broadly, without restriction. The single claim 
reads: 

"Tbe garment herein described and shown, each part or half of wbicb con- 
sista of a part;, A', united at the lower portion of its side margins to form tlie 
leg, and a part, A^, of generally rectangalar shape, secured at one of its 
longer sides and at its lower edge or end to the said part A*." 

The invention covered by the second patent relates to a combination 
under-^garment intended more particularly for ladies, The body and 
leg portions are of one piecç, having an opeuing in the rear extending 
upwardly from the crotch, with pièces attached adjacent to the opening 
to keep it dosed, and thus cover and protect the body. Thèse pièces 
are elongated, their ends pointed or gore-shaped, and they are secured 
on one side, throughout their entire length, to the rear vertical margins 
of the main parts of the garment from a point below the crotch up- 
wardly, while only the tapered ends are secured on the other sides. In- 
serted, as stated, at their lower ends, thèse pièces enlarge the diameter 
of the upper part of the leg, while their free edges, extending across from 
one side of the garment to the other side, close the opening at the rear, 

The spécification says: 

"The upper ends of tbe additional strips referred to are made tapering or 
pointed, and are attached at both of their tapered edges to the margins of 
botb adjacent edges of the main parts of tbe garment. * * * It is obvi- 
ously not éssèntial tbat the top and bottom ends of the inserted pièces. G, G, 
should be sbaped exactly as shown; and, in practice, thé form of the said 
pièces will be modifled to give a desired form to the garment* or to correspond 
with modiJQcations in tbe shape of the other parts comprisihg the same." 

The patent contains but a single claim, which reads: 
"A combination garment, comprising body and leg portions, made contin- 
uons with each other, and separated at tbe bacls of the garment to a point 
above the waist line, and strips. G, C, inserted in the back of tbe garment, 
and secured at one of their longer sides to the edges of the main part ot the 
garment, said strips being attached at their upper ends to both rear edges of 
the separated main parts of the garment, and at their lower ends tothe front 
edges ot said parts, substantially as described." 

If there is any substantial différence between thèse patents, it is slight. 
The combination garment covered by the second patent, below the waist 
line, is substantially, if not identicaUy, the garment described and cov- 
ered by the first. The lower ends or the added pièces are of the same 
shape — ^gore-like — in both patents, and they are inserted in the crotch for 
the same purpose, and produce the sâme resuit. If there is any sub- 
stantial différence between the inventions, it is found in the attachment 
of the upper ;ends of the inserted pièces in the second patent. Mr. Mel- 
ville E. Dayton, the only expert witness for the complainant, testified, thiKt 



674 . ■ . ; TBKBEAL EBPORTKE , Vol. 49. A 1 

tiiétfî<J)èr ëdgëèof thfïidted |iîetfeà kl the first ^tèipt overlap as they 
do in the second; that thèyarëmMèfast at ttiéVffîstbàbd by tàpèj'thai 
tbe Ottly dîfférfeiïèëbetwèétt the tWo invendons iaUKat, ito thef second pat- 
eiit, the addeâKpiycesare Waide perînanently fast, by sewing or other'' 
Wisév'to ond aide of thé garment, soméwhat leès thàn half their length 
fty»m the topi'WMle theïrtbef sides are permanently attached from top 
tô bottôba. Tbis attachraentofth« pièces, causiilg them to pemia- 
nefntîy overlap, he thought was the featnre of novelty in the second over 
the first patent. He did not limit the invention to inserted pièces V- 
shaped at theiâràpper ends. Conibihation undèr^garments were old in 
'the^ft before Ktteip dbtained eithei- of his patentsi'âttd, if Dayton's con- 
éiïtfétion of tÊ'é'iÇcond'tiâtènt is coh-ect, it was aniicipated by théBrad- 
ley patent No. 198,505, for an îrbprovement in cbihbination garments, 
and by other patents of the ôamè clàss. It is" true that, in the first 
Kneip patent'; the upperends of the added pièces are not V-shaped or 
ôharp-pointed, but the-Second Kneip patent is not limited to pièces so 

Shàp'èdatthB'tèip. ^' '^'_ ..■■•':.,::.■ ,;■?;.,;, 

''It is obvioudy not èsëèhtîal," eays the s^èifieiition, '* that the top 
ând bottom ènds of the inserted pièces should be ehaped exactly as 
shown; and in practidé the form of thè said pièces will be modified to 
give desired form to the garment, or to correspond with modifications in 
the shape of the othèr parts comprisirig the same." This language was 
used, not for thé pùtpoSe of illustrating or explàihing the invention, but 
as descriptive of it. It élearly maiiifests an intention not to Mmit the 
claimto àdded pièces gbre-shaped or sharp-pointed àt their upper ends, 
but to cover pièces with their upper ends sharp-pointed or square, and 
atta<;hed tô the garment by a horizontal seam, as in the Bradiey patent. 
The làtter patent shows the added pièces inserted at the crotch, and oth- 
erwise^ attached to the main body parts of the garinent, as in the first 
Kneip patent, jvbich was clearly anticipated, and practically abandoned 
in the argument. The combination garment, below the waist line, was 
old in the art. It was shown in the Bradiey patent, and the first Kneip 
patent, and in others. It follows that, if the second Kneip patent is 
not Jimited to added pièces sharp-pointed or V-shaped at the top, it, 
too, was anticipated by the Bradiey patent and the first Kneip patent. 
It is not so limited by its language, and the complaint's expert did not 
so lisait it. The language quoted from the spécification was used, not, 
as above stated, to illustrate or explain the opération of the invention, 
but td broaden the claim. If this patent were prior to the Bradiey pat- 
ent, it would doubtless be said, and with force, thàt it was infringed by 
a garment made in accofdance with the latter invention, showing the in- 
serted pièces square at their apper ends, and there secured bya horizon- 
tal seam. It is trae that language employed in a spécification to illus- 
trate or explain the opération of an invention should not be read into 
the claim to broaden and destroy the patent. But it is aiso true that 
statenjeat» in a patent, employed, not to illustrate the opération of the 
invention, but to describe it; are material, and cannot be disregarded in 
determining the scope and breadth of the claim. The bill is dismissed 
for TÎ'ant of equity. 
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The La Ninfa. 

Unïted SiAras ». The La NiNFA. 

(ZHsMet Court, 2). ^IcuTco. Ootober 1, 1891. 

BBAL FlSHBllIBS— BBKIN» Bsi^FOBPKI'nmil O» VMlSBt. , 

W hère an American, vessel on a whallng voyaKe bas tatcffli sealwItUît thedo- 

' ' iniùion oftUe United Btatés, In Bering' sea, she te ' subjéc^ to forfaiture, trader 

Acts CoQg. 3nly â7, tses, and Marob 3. U89, and is not exempted by tbe fact tbat, 

af ter talcing tlie seau sbe Is )>oarded by a United States, revenue cutter, served with 

' thè i>residént's proclaiiifttion, and vrarned to leàve the seab, after wbich sbe mtdies 

no f urtber attempt» to take seaU 

. ' In Âdmiralty. / ;! 

; The vessel /was rlibeled fora violation bf section 1956, Eev. St. U. S. 
This section, as passed Jnly 27, 1868, provided that "no person sfaall 
bill any * * * furseal * * "'f'withiûthelimitsof Alaska ter- 
rîtoiy, or in the waters therebf, * * * and ail vessels, their tackle, 
àppàrel, farniture, and carga, found in violation 6f tbia section shàll be 
forfèitedi" By an act approved Maich 2, 1889j, the section above 
quoted was declared "to include and apply to ail th© domitiion of the 
United Staîes in the waters of Behring-sea," and that it should be 
the duty of the président, at àny timely season in each year, to issue bis 
'proclamation, and cause th« same to be published, warning ail persous 
against entering said waters for the purpôse of violating the provisions 
of said section; and that be should cause ône or more vessels of the 
United States to diligently cruise said waters, and arrest ail persons and 
seize ail vesseis found to be or tOjhave been engage in any violation of 
tbe laws of the United States tjierein. 25 U. S. St. at Laige, p. 1009. 
iThe proclamation above provided for was issued bythe président on 
|April 4, 1891. Id. p. 1565. On the 15th day of June, 1891, another 
proclamation was made by the président, reciting that an agreementhad 
jbeen made "between the government of the United States and the gov- 
emmént (rfher Britannic majesty for modus vivendila relation, to the fur 
seal fisherieâ in Behring sea, for the purpose of avoiding irritating dif- 
ferences^ and with à view to promote the friendly settlement of the ques- 
tion pending between the two governments touching their : respective 
rights in Behring sea, and for the préservation of the seal species." By 
that agreement this govemmen* bound itselfto the government of her 
Britannic; majesty to prohibit seal killing until May, 1892, in that part 
of Bering sea lying eastward of the line of démarcation described in 
article No. 1 of the treaty of 1867 between tte United States and Russia, 
and on the Bhoresaud islands thereof, the property of the United States, 
in iex«es8 of a certain number, and to prompUy use its beat eflbrts to in- 
^riB th» «observance of thia prohibition by United States citizéns and 
vessels. The agreement furthér provided that "every yessel or pergon 
offending against this prohibition in the said waters of Behring sea out- 
side of Ûxe ordinary territorial limits of the United States" might b« 
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seîzed and detaîned by the naval or other duly-commissioned ofiBcers 
of either of the high contracting parties. The évidence shows that on 
July 7, 1891, the schooner La Ninfa was boarded in Bering sea, about 
30 miles off St. Pa,ul'sisland, by an,officer of the United States steamer 
Thetis, under orders from the government to board ail vessels in that sea, 
and, if they were engaged in aealing, to give them a copy of the procla- 
mation of the président bearing date June 15, 1891, and a letter of 
warning to leave the sea at once. The La Ninfa had then on board 19 
seals, some of! wbich.thè captain stated to the boàrding officer had been 
killed in Bering sea. The president's proclamation and letter of warn- 
ing were delivered by the officer to the captain, and a mémorandum to 
that effect indorsed upon the ship's papers by the officer, Afterwards, 
on July 14, 1891, two officers of the United States revenue cutter Cor- 
win, acting under the same orders, boarded the La Ninfa in Bering sea, 
10 miles or iDore from and north of St. Paul'sîslandj and it being found 
that she had a sealing outfit of beats and guns, and 19 fur seals on 
board, some of which the captain admitted also to thèse officers had 
been Gàught in Bering sea, and that she had been previously wamed, 
as above stated, to léave the sea, the vessel was seized. The log-book 
showed that 14 of the séals had been killed in Bering sea on July 6th, 
the day before the ve^el was boarded by the Thetis, and the day after 
she sâiled through Unimak pass, into the sea. It is not claimed that 
after thàt time any attempt was made to kill seals. The vessel had a 
complète whaling gear on board, and was bound on a whaling cruise. 

C. & JbAnaoji, U. S. Dist. Atty. 

J. G. Heid, for claimants. 

BViiBEE, District Judge, (praUy.) The onîy contention on the part 
of thé ciaimant is that the La Ninfa was not liable to seizure or con- 
denïoation, becatise of the facts that after the delivery ôf the letter of 
warning and the president's proclamation theré was no violation of the 
law, and that thé vessel, being a whaler, had a right to remain in the 
sea. But it is very plain that the law was violated when fur seals were 
killed within the domain of the United States in the watere of Bering 
sea; thàt is, on July 6th, as shown by the log-book. The La Ninfa had 
an American register and an American owner. Whatever jurisdiction 
tlie United States may bave over foreign vessels sealing in Bering sea, 
American bottoms are govemed by the act of congress above cited. If 
the vessel had not been served with the warning and the president's 
proclamation she might still bave been seized and was liable to con- 
demnation. Indeed, it may be said that the president's proclamation 
cuts no figure in the case. It aimed at nothing except to proclaim the 
modus Vivendi. It could not alter the law. The fact that after the viola- 
tion of the law the vessel, instead of beiing seized at once, was wamed to 
leave the sea, gave it no immunity from punishment aftei the actual 
seizure. The vessel is therefore declaïed forfeited. 
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Thb F. H. Starwood.* 
CooPKB V. The F. H. Stanwood a ai. 

(CtrcuU Court of Appeals, Seventh Circuit. Maroh 8, 1893.) 

ItÀsmtts Liens— Sbbviceb—Daii&qb ïob Torts — Prioritt. 

Amaritline lien for damaees arislng from a collision caused by négligent naviga- 
tion has precedence orer tbe lien of tbe crew of tbe offendlng vessel for wages 
eamed by them on board sucb vessel before tbe collision, bnt Is subordinate to tbe 
lien for suoh wages eamed af ter tbe collision. 

On Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

STATEMENT BY JENKINS, DISTRICT JUDGE. 

In Admirajty. The tug P. H. Stanwood, on thelSth day of Sep- 
tember, 1890, and within the admiralty jnrisdiction, negligently coUided 
with and sanls the canal propeller WhsJe. The crew of the tug consisted 
of three persons, a pilot, an engineer, and a fireman. On the 20th of 
September, 1890, the owner of the Whale filed his libel in the district 
court, seeking réparation for the wrong. The Stanwood was arrested, 
and afterwards, under decree of the court, sold by tbe marshal, and the 
proceeds covered into the registry of the court. The daimants of the 
tug iatervened for their interests, and, upon hearing, a decree passed 
for the libelant sustaining his claim and assessing the damages. On the 
4th day of Ootober, 1890, the engineer and the pilot filed an interven- 
ing libel to recover their wages, subsequently amended to include the 
claim of the fireman. Thèse wages were mainly earned prior to the col- 
lision; a portion of them subsequently thereto, and before the filing of 
the libel. On the 23d day of November, 1891, an order of distribution 
was made directing payment of the claims for wages for the sèason of 
1890 in priority to the claim for damages by the collision. The fund 
was insufficient to pay the libelant in fulï. He thereupon appealed from 
the order of distribution . Reversed . 

John 0. Eichberg, for appellant. 

CE. KremiSr, for respondents. 

Before Gresham, Circuit Judge, and Jenkins, District Judge. 

Jenkins, District Judge, {afier gtating tiie fada.') The record présents 
for considération the single question whether a maritime lien arising out 
of damage done in a collision caused by négligent navigation should be 
Bubordinated, with respect to its paj'ment, to the maritime lien of the 
crew of the ofiiending vessel for wages earned by them on board of such 
vessel. It is undoubted, as a gênerai rule, that, as against claims aris- 
ing ex amtraetu, the daim for seamen's wages is preferred. This is 
Btated to arlse out of tbe needed protection extended by the admiralty 

.' Beported by Louis Bolsot, Jr., Bsq., of tbe Cbicago bar. 
V.49F.no.7— 37 
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to a elass of men improvident, reckless, and exposed to imposition, and 
also beeause "by bis labbr- the coi^inéù .jpledg'é for ail the debts is pre- 
served." The latter reason is perhaps the better foundation for the rule. 
Possibly, also, tjie vreaflon of theîÉulK may, in part,'. be found in the 
nature of the service, and in the encouragement supposed thereby to be 
held out to the crewto '-stand by the 'ship" in àU timéS of péril. Upon 
whatever foundation it may rest, the rule is not without its exception^., 
Thussa^yors ai^iawaî<â,e^;priority over wageà earnedr,pr^^^ the salvàgé 



Bervicev-and thig'upôn tbe équitable consideratlqn^thftt the subséquent 
Service bas pYëlèrV^ëdihe êubjéQt'icjf.theiieji. î6^;$sîwfi, 2'Nflt^ Cas. 
Adm. & Eco. 18; 2%e Athmian, 3 Fed, Rep. 248. 

.The çoQtelitijon thôt itygiges sbould bé postponectto the pay ment of 
damages by collision is rested upbn two grounds: Mrst, tbat the seamea 
share in the fault of the offending vessel, and from considérations of pub- 
lic policy to disbouragéf négligent navigation; Seéond j ihat it would be 
inéquitables t(> permit ft ,fv^d impoundedto compensate a -wrong tobe 
diverted tô,the;paynïent;«^ a participant in thattyiSi^. or to One having 
^ remedy against th^ awnier of the offending vessel jdenied to the owner 
of the injijred vessel. i j i , ' \; 

We are of ippinion that the contention is well suatained. The negli* 
gent navigation causijjg collision and conséquent injnry was the act of 
$i« cjfçjy.ior pf, epme QOeior more of them. The négligent act or oihis- 
Siion is, ip thBîitew, çharged upon the vessel soi negligentlynavigated. 
She is treated 6» the offôndiijg thing. The fault: of the crew is visited 
upon. ithe agent by which the fault beeame effeçtivej oausing injury. It 
isan instance ofimputedguilt, thesin ofthecre^v being attributsd to 
the ipnocent instrument. 8o, also, Tîve think thftt, as to the injûred ves- 
spl, thç cïew sbcrt^d share in the fault imputed to the offending vessel. 
As to the injured vegsel, the offending thing and her crew are one. The 
crew participate in the navigation pf the ship. She is thé passive in- 
strument of their active co^operation in effecting the injury. Ship and 
çrew constitute the commonjeneniyithat bas work^ed destruction. iThere 
P>ay be but o^e directing îtnind. The others are, however, like the ship, 
his instruments in the perpétration of the wrong, and,i as to the injured 
vessel, participants in the fault. Thçy are joint tortrfeasors. Which 
one, inter se, was directly and immediately resppnsible for the négligent 
act or négligent omission is of no moment to the vessel injured through 
their co-operation. We think it opposed to every principle of natural 
justice to permit pne or more of an offending crew to hold priority over 
ft: daim for damages caugçdj , directly, or iadirectly, by their act; and in 
tjhe course of ft cpmmon etï)ployment. That would be to reward guilt 
^t'the expense of innocence, and to tender premium to négligence. 
Çareful navigation is esseûtial tosafety. It should be the constant eare 
of courts pf admiralty; tbftt np Upense be given to conduct prejudicial to 
life or property; tljat no safeguard to prudent navigation be removed; 
^at no immunjty be offered tp négligent conduct. With the.greatest 
care, navigation is bazardons. Seamen wiU not be less vigilant in the 
performance of duty if, -tus against the injured and the fund created to 
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compensate the wrong, they are held Spoilsots fof the crew. They t^ill 
not be less careful if the res charged 'With the paymënt pf their wages be 
first Bubjected to the payment of the injtry Iheir fatilt had occasioned. 
The wrong done arbse from the ddictvm oî either the master or crew of 
the vessel at fault, and should be first dompensateà. This conclusion, 
as it seenis to us, resta upon and finds support in the highest considéra- 
tions of public poliçy, A fond already insùfficient to compensate the 
irljury should not be diverted to compenSite thdse who actively, or by 
inference of law, hâve occasioned or contributed to the wrong. It ises- 
sential to the safety of commerce upon the seas to puilish négligent nav- 
igation, and to redress the conséquent itljury, that others may not be 
encouraged to breach of duty. Careless navigation, réckless conduct 6f 
master and crew, avoidable collision, will be less fréquent if punishment, 
not reward, sball surely follow transgression. 

The second ground is also controlling. The seamen hâve a remedy by 
Personal action against the owner of the offending vessél for the wages he 
bas earnedv There is no suggestion hère of the insolvency of the owner. 
The insufficiency of the fund to pay the damages awàrded is apparent. 
The owner of the injured vessel bas no reinedy, except against the offend- 
ing vessel; Rev. St. § 4283; Nonmh Co. v. Wright, 13 Wall. 104. It 
is a settled principle of equity that when one party lias several, and the 
other but one, remedy, the former will be remitted to hià additional 
remedy, and will not be ptermitled to sélect that which is the only rem- 
edy of the oiher party, when so to do would absorb or diminish the 
fund, and leave a just claim unsatisfied. There arises no élément of 
hardship in remanding thèse seamen to their personal action. The 
owner is Boivent, and able to respond to their just demands. To yield 
them precedence or equality in the distribution of the fund would be to 
compensate those who were the cause of the damage at the expense of 
those who suffered the injury; to so far absolve the owner responsible to 
those 8eamen,and whose vessel should make good the injury; to reward 
the wrong-doer; and to punish the innocent victim of wrong. We can- 
not bend ourjudgment to such inéquitable conclusion. 

The suggestion that the owner of a vessél may insure against collision, 
and so obtain indemnity, is without merit. Insurance would be the 
subject of independent contract for the benefit of the insured, not the 
wrong-doer» In respect to that, there is no privity bétween the offend- 
ing crew and the owner of the injured vessel. The insurer, paying the 
loss, is subrogated to the rights of the insured, and clothed with ail his 
remédies for the négligent injury. The insurer then stands in the shoes 
of the insured, This works mère change in the ownership of the right 
to redress. It neither extinguishes nor diminishes that right. 

We conçoive our views to hâve the support of the decided weight of 
authority. In England it would appear to be no longer an operj ques- 
tion. Abb, Shipp. (llth Ed.>'621; MacL. Shipp. (3d, Ed.) 703; The 
Chimera, Coote, Adm. 121; 2%« Benares, 7 Notes Cas. Adm. & Eco. 
Supp. $0, 5é',.The Aline, IW. Rob. 111; 2%« Linda Flm-, Swab. 309; 
The Elm, 8 Prob. Div. 39, affîrmed on appeal^ Id. 129. In America there 
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WO]al<J,jSeeni tq jje spme divergence of opinion. The condusîon to which 
W6 hâve arrivfàis upheld upon one or the other of the grounds upon 
which it is re^ted, in Henry, Adin. 199; The Spavlding, 1 Brown, Adm. 
313; The PriAe of The Océan, .3 Fed. Rep. 162, 7 Fed. Rep. 247; The 
Maria and ElisKfbeth, 12 Fed. Rep. 687; !Z%€ M. Vandercooh, 24 Fed. Rep. 
472; The R. 8. Oirier, p, Fed. Rep. 515, affirmed on appeal by Mr. 
Justice Blatchfobd, 40 Fed. Rep. 331 > Some support is also derived 
froin the dktum of Mr. Justice Bbadley in Noruokh Co. v. Wright, 13 
Wall. 104, 122. 

In some of the discussion upon the subject, as notably in The America, 
infra, ihe priority awarded the creditor in damage is soughtto be rested 
upon the rule of the admiralty that maritime liens are to be paid in the 
inverse order of their inception. We think such décision to be lodged 
upon faulty foundation. That rule relates to liens ex contractu, not to 
those arising ex delictu; and it is bottomed upon the obvions and just 
ground that each foregoing incumbrancer is benefited by means of the 
subséquent incumbrance, and is applied only to maritime liens of the 
same class or rank of privilège. It can hâve no application, as between 
a damage lien and a prior çontract lien. In such case the reason of the 
rule fails. The lien fpr damages by collision is injurious, not bénéficiai, 
to a prior, contraet lien. 

The cases opposed, or seemingly opposed, to our conclusion, demand 
considération. First in order, The Avmca, 16 Law Rep. 264, decided by 
Judge Hall, of the northern district of New York, in 1853, is strongly 
urge4 ,tp our attention. It was there hdd that the lien of the collision 
claimant, was not preferred to, but stood in equal rank with, that of ma- 
terial-men. Tfae le^rnedjudge asserts the principle upon which the ad- 
miralty has recognized. the right to redress for collision, that it is not 
only a c^vil indemnification, but a qvMd penalty for the wrong, always 
to beeûforced, that such wrong may, not pass unredressed, inciting 
others tp similar négligence, (page; 276;) that the damage claimant is 
not in equal position to the creditor on mortgage or boltomry, or for 
materials, thé injury to the one being in invitum, the. extension of crédit 
by the other béing at his option; and concludes that, therefore, they 
stand upon equality, and are to be governed by the gênerai rule of préf- 
érence stated by him, (page 273,) that maritime liens of the same class or 
rank of privilège should be paid in the inverse order of the dates of their 
création. Tte décision that waa actually made, as weread the case, was 
that the damage claimant had precedenee of the claimant for material 
previously.supplied, because the lien was of later date. The décision 
was correct erjough, but the reason upon which it was bottomed was, as 
we hâve shown above, fallacious. With respect to seamen's wages, — 
and ail that is said upon, ;the subject is merely obiter, the wages of the 
seamen having been paid.without contention,-^ Judge Hall asserts tho 
gênerai rule of préférence accorded to such claims, and déclares, (page 
2730 

"In some cases other claims, such as claitns in caàës of collision and sal- 
Tage and bottornry claims, bave been preferred to seamen's wages; but thèse 
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cases proceeded upon the same gênerai princîple, the preferred claims having 
Rcçrned subséquent to the claim for wages. " 

He alsQ déclares (page 277) that "his [the seaman's] demandfor wages 
is preferred to ail other demanda, for the same reason that the last bot- 
tomry tond is preferred to one of prior date." Referring then (page 
282) to the case Of The Chima-a, wherein Dr. Lushington is stated to 
hâve héld that seaman's wages do not itake préférence of the damages 
awarded in a cause of collision, Judge Hall states that, after an ex- 
amination of the cases of The Sidney Cove, 2 Dod. 13, and Thé LowMt 
Bertha, 1 Law & Eq. Rep. 665, he is inclined to the opinion that sea- 
men's wages for the same voyage should be preferred to the claims Of 
the suitor in damage. The cases referred to, and upon which he seems 
to base bis conclusion, were not cases of collision at ail. The contention 
there was as between seamen's wages and a subséquent bottomry bond. 
The allowance of priori ty in such cases rests upon the gênerai rule 
awarding precedence to seamen's wages over ail other liens ex contractu. 
It seems to us that the argument of Judge Hall should bave led him to 
a conclusion directly opposed to that reached by him, respecting thé 
priority of seamen's wages in cases of collision. In The Ainerim, Judge 
Hall undertook a wide field of discussion, not involved in the case, as 
he expressly déclares at pages 266,. 284. He ventnred to déclare priii- 
ciples of maritime law in advance of any cause requiring their applica-^ 
tion. Naturally he fell into error. He failed to consider the principle 
upon which seamen's wages for prior service should be subrogated to 
claims for collision. He lost sight of the question of public policy in- 
volved, and of the équitable considération that the seanian bas another- 
remedy than that in rem,, and that, in a case like that now under Coû^ 
sideration,. the allowance of a claim would permit a solvent wrong-doer, 
liable for the wages of the seamea, to divert a fund applicable to thè 
satisfaction of the wrong to the payment of his debts at the ex pensé of 
the injured party. With déférence, we are unable to yield assent to thé 
dtctum or reasoning invoked, 

The other cases to which we are referred, as opposing the conclusion 
to which we hâve arrived, are, with the exception of The Daim/ Day, 40 
Fed. Rep. 638, cases arising in the eastern and southern districts of 
New York. The Orient, 10 Ben. 620; The Samuel J. Christian, 16 Fed. 
Rep. 796; The Grapeshot, 22 Fed. Rep. 123; The FoMn^ America, 30 Fed. 
Rep. 789; The Amos D. Carver, 35 Fed. Rep. 665; The Daisy Day, 40 
Fed. Rep. 538; The Gratitude, 42 Fed. Rep. 299.. With the exception' 
of The Orient and The Carver, thèse were cases of damage arising from 
négligent towage, and the décisions are, with the exception oî The DaAey 
Day, predicated upon the express ground that they are claims arising 
ex contractu, for violation of the contract to tow safely, and présent quasi 
torts in distinction from cases of pure torts. It may well be doubted 
whether, in the light of the cases of The Quickstep, 9 Wall. 665, and Nor- 
vnch Go. v. Wright, 13 Wall. 104, the distinction can be upheld. Judge 
Severens, in The Daisy Day, expressly répudiâtes the distinction, and holds 
that claims in damage outrank claims arising ex contractu; but ibllows the 
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^octiâûeiiof;i37b' Orient and The-Samud J. Chmtmi\ so fer as to prefer 
seamen's wages to claima "for'snèhî toïts as négligence in towage, prcn 
vided theifiieftojaniWboseclainl fendtlilestioii wasftep fromfault*"^ With 
respect tothe jcases in thedistTictof New York,?-tor bo far, at least, as 
respecta CRsesiiOl! |>ure ttûjFts^+— theiyî are expressly overruled by Mr. Jus- 
tice BLATCHEOBiD mThe^R. S. Carter:^ AQ Fed. Kepi 331. Notwithstand- 
ing: the abïïity aiianafested ihittieidiscussion ofthe question in those 
cases, they are «horn of their power by the later and controlling hold- 
ing of sùperior authority* Tbat décision was net rendered; when Vhe Daisy 
Day was deeided. i Had it been ; otherwise, it is possible that Judge 
Sevkrens would bave held difiierently. At ail events, it may be said 
tbat the equititble considération ' tbat the seaman bas a double, and the 
damage claimant a single, remedy was not considered by him in that 
décision. In The. Gratitude, Juàg&BROWN, who had held negatively on 
the priorityof liens for damages by collision, recognizes the binding au- 
thority of Mr» Justice Bijatohfoed's décision, but seeks to distinguish 
between cases of damage donc (in invitum to an independent vessel and 
damage by négligence under a voluntary contract of towage. As sug- 
gested above, thé distinction may not be sustainable. We are not, 
howevpr, hère: calléd upon. to détermine that question. It is proper, 
also,to.additbat the décision of Mr. Justice Blatchfobd seems to bave 
escaped the attention ofthe distinguishedjurist whose ruling is hère in- 
volved. 

In The Elm, iupray the maritime lien for damage by collision was 
allpwed preoedence of the lien of the seamen for wages earned by them 
since the. collision, upon tbe ground that it would give relief to the 
owner of the wrong-doing ship in the hands of the court. We are un- 
able to follow the ruliiig to that extent. That ruling is in forgetful- 
ness of the équitable considération that the subséquent service bas been 
bénéficiai to tbe fund. Like the case of salvage, the «ervice following 
the collision preserved the rea for subjection to the lien of the damage 
claimant, and brings the case, as to such subséquent service, within the 
rule that be shall be preferi^ed who has contributed most immediately 
to the préservation of the thing. This rule imposes an equity upon an 
equity, — an equity not discharged by tbe considération that, by infer- 
ence of the law, the Seamen were participants in the prier fault occasion- 
ing injury, nor impaired by tbe fact that they may bave personal resort 
to the owner of the ofîending ship, the rule in the lattèr regard not ap- 
plying to a superior equity. We hold, therefore, that in cases of pure 
tort, as to précédent wages, the damage claimant has priority, and that 
wages earned siûoe the collision bave precedence over the claim for dam- 
age by collision. The decree appealed from will be reversed, and the 
cause remanded for further proceedings in conformity to this opinion. 
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< (OtfeiM CouH of Appeal», Second CitvuM. Jannàty It, 1891) 

1 Ai>mii4|49Fi^r-Liiçiji. m Rem— PeuMCAaijow o» XToitOS— Bes AsnmiOATA. 

xhe pwner ot a vessel whlch was sunk by oollisioD with a «teamer brocght • Ubel 
it^réi^ttàâ thé steamer was attàcheâ, but no notice was giVen or publication made 
:^req Direct by sdmiralty rulé 9. SubsequenUy tbe steamer tràs reléased onher 
owner's ^ving bond to tlie llbelant for less tban ber v^lue. Meld, that a deçree 
dismisaîb^ tbe libel was binding on the lilralànt On^, abd'wbuld nbt prerént • nâw 
Ubel l^tae owner of ttae cargo» 

t. Bahie— Bbis{ Adjudicàta. 

,17here, oh a libel in rem for collision, the master of tbe libelea, thongh npt a 
fohiial party, takes an active part In the defensô, àdistniaBal On the merits reùders 
tbe questlDo re« JiKUcata, as «gatnst ^ subsequeQt libel fit ppraonam àgai^t hin^ 

S. Bamb— PRrvrrr. , -, 

l*he mlMter 6f s vessel is not In privlty Wlth her ownér, Wlthln the riiie ihat 
binds prlvles as Wèll as partie» to the estoppèl of a^judgniéttt. ■'■■■'•• 

4 ASUIBALTT'-i-Li.OSBS. 

In the absence.of spécial qbn^mstapoes a delay of lésa tban six years in biinglng 
a libel in persoham, for coutsion Will not bé considered as lâchés, sific^ ooorta in 
admiraltygovern themaelres by tbe analogiies of c6mmon4^W limitations. 

44 Fetl. Rep. 807, reversed. 

Appeal from the Circuit GoQrt of the United States for the Southern 
District pf New Yoyk. , : 

In Admiralty. Libel m jNTSonam for.B ooUision, brought by Géoiige 
Bai^eyand others against John P.Sundberg, as niaster of the steam-ship 
Newpoft. The libel was dismissed in the district court,, (see 43 Fed. 
Rep. 81 and 44 Fed. Rep. 809,) which décision was afQrmed in the cir- 
ouit court. Libelants appeal. Beversed. 

George ^, J?J!acÂ;, for appellsAts. 

Wm. W, Oœdrick and Robert D. Benedîd, for appellee. 

Before Wallace and LiooMBE, Circuit Judges. 

Wallace, Circuit Judge. Thîs is an appeal from a decree dismissing 
a libel inperxmam for collisiw. The questions presented arise upon the 
pleadings, and are: (1) Whether a deeree in a former suit is rea ad- 
judicata in the présent suit; and (2) whether the daim of the libelants is 
atale. 

The suit is brought by the owners of the schooner Shaw, and the 
owner by sifihrogation ofher cargo, against Sundberg, to recover their 
losses sustained.in a collision between tbe Shaw and the steam-ship 
Newport, of which steam-ship Sundberg was master at the time of the 
collision. The collision took place February 23^ 1884. The Shaw was 
snnk, her cargo became a total loss, and ail the persons on board of her 
were drowned. April 23, 1884, the owners of the Shaw filed a libel m 
rem in the United States district court for the southem district of New 
York against the steam-ship to recover the value of the schooner, her 
freight money,and the personal effects pf her master and crew. Process 
^as issued on that day, in the usual form, to the marshal of the court, 
requiring hiia ;to attach the steam-ship, and to give due notice to ail 
persons having anyljiing to say, why shé should not be condemned and 
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sold, to appear in the district court on the 13th day of May then next, 
and interpose their claims and make their allégations. The process wa3 
executed by the marshal only so far as to attach the steam-ship. He 
did not publish orotherwise give any notice, and there was no proc- 
lamation or default on the return-day. Prior to the retum-day of the 
process the ovmev of the steam-ship appeared and filed an answer. No 
pther ijërsob àppearld, Upon the owner giving bond with surety in the 
snm- of 024,000, an order was made by the court, with the consent of 
the proctûr for the Ubëlaiits, discharging the steam-ship from custody. 
There was no appraisal of the steam-ship, and her value was more than 
$50,000. Proofs were subsequently taken in the cause, and after hear- 
ing the parties the court made a decree dismissing the libel, and adjudg- 
iag that the steam-ship never strûck or sunk the Shaw. When the libel 
waa filed Supdbei^ was no longer master of the steam-ship. He was 
not named in iany way as a party to the cause. He took an active part, 
however, in the défense of the suit, besides being examined as a witness. 
The décreiê dismissing tKè libel was éntered on the 9th day of October, 
1886. Subsequently the lihelants appealed from that decree to the cir- 
cuit court; and on October 15, 1888, a decree was made by the circuit 
court affirming the judgment of the district court. The libel in the 
présent cause was filed cm the Sth of February, 1890. It alleged the 
collision between the two vessels, and that it was caused whoUy by the 
négligence of those navigating the steam-ship. Sundberg, by his answer, 
interposed as a defenselhe adjudication in the former suit. Thêreupon 
attamended libel was'filed, admitting the former adjudication, and setting 
ûp fects in avoidanee. Sundberg filed exceptions to the amended libel. 

Upon the facts stated we are of thè opinion that the decree in the first 
suit is not an estoppel as to the owner of the cai^o. If due service of 
process h ad been made, pursuant to admiralty rule 9 of the suprême 
court, and a default been entered against ail parties not appearing at the 
return-day, doubtless the owner of the cargo of the Shaw, as well as ail 
other persons having ahy interest in the steam-ship NewportjWOuld 
bave been parties to the suit, and woiild hâve been concluded by the de> 
crée from litigating agaia any issue which was necessarily involved iû 
the décision. The privilège orright of one who bas sustained loss by a 
collision against the guilty vessel is inchoate from the moment of collis- 
ion, althoUgh process in rem is essential to enforce it; and it is not dis- 
placed by a salé of the vessel to a bona fide purchaser withont notice, or 
by the death of the owner, or by bankruptcy. It is more than a right 
to sue. It is^a Tight in the thing itself, constituting an incumbrance 
ùpon the prc^erty, and existing independent of the process used to en- 
force ii. 'Éui Yornig Mecàanic, 2 Curt. 404; Vandewater v, MïUs, 19 How. 
82. 

A suit in rem is, in substance, a suit against ail' parties in interest in 
the res, to the extent of their intërests; and ail such parties are parties 
to the suit, bécause they can intervene and make themselves actual par- 
ties, and' Taring their rights before the court. Consequently, ail persona 
havîng any iûtétest in the thing in controversy are concluded by thede^ 
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crée in the suit; and of course ail the rest of the world are concluded by 
the decree, because the judgment binds and settles the rights of ail those 
who bave any interest in the property. The cargo-owners in the présent 
case might, therefore, if the suit had been conducted according to the 
rules which give to proceedings in rem their concinsive effect, hâve in- 
tervened and become actual parties, and without becoming actual par- 
ties would hâve been parties in interest, and bound by the decree. The 
decree necessatily determined that any right or interest claimed by any 
party as arising from the alleged collision was without merit. "The de- 
cree of the court in such case acts upon the thing itself, and binds the 
interest of ail the world, whether any party actually appears or hot. 
If it is condemned, the title of the property is completely changed, and 
the new title acquired by the forfeiture travels with the thing in ail its 
after progress. If, on the other hand, it is acquitted, the taânt of for- 
feiture is comî>l€tely removed, and cannot be reannexed to it. T h« brig- 
inal owner stands upon his title, discharged of any latent claims with 
which the supposed forfeiture may bave previously infected it. A sen- 
tence of acquittai in rem does, therefore, ascertain a fact as much as a sen- 
tence of condemnation. It ascertains and fixes the fact that the J»rop- 
erty is not liable to the asserted daim of forfeiture." SicaYi; J., in 
GÉl8t<mv.Hoyt,dWheat.2i6. 

The suprême court, by authority of the laws of the United States', 
prescribes and régulâtes the mode of procédure in suits in admiralty by 
promulgating rules therefor. Rev. St. U. S. §§913, 917. Admiralty 
rule 9 requires process m r««i to be served, not only by arresting the 
property, but by giving notice by publication of the arrest, and of the 
time assjgned for the return of the process and the hearing of thè cause. 
Under this rule the notice is as indispensable as the arrest toconferju- 
risdiction upon the court to adjudicate upon the rights of those inter- 
ested in the property, and those who do not appear are not bound by 
the decree. Cooley, Const. Lim. 403. The rule has the force of a law 
of éongress, and, in effect, déclares that publication as Well as sèizure is- 
essential to constructive notice of the proceeding to ail those who hâve a 
right to be heard. In the first suit, not only was there no such service 
of process as the rule prescribes, but no default was entered upon the 
return of monition, and the property arrested was released upon giving 
security sufficient to satisfy the claims of the owners of the Shawagainst 
the arrested sljeam-ship. Thus the suit was prosecuted and conducted 
throughout as one in which the only parties in interest were the formai 
parties to the suit, — the owners of the schooner and the owner of the 
steam-ship, We think neither party can invoke the decree which was 
rendered in it as an estoppel, beyond the extent to which it would opérât© 
as such if the suit had been an action in persojiam by the owners of the 
Shaw against the o#ner of the steam-ship. Çooper v. Reynolds, 10 Wall; 
309; Durant v. Ahendroih, 97 N. Y. 133; MeCallv. Cbryenter, 18 How^ 
297; Windsor viMeVeigh, 93 U. S. 274; Pennoyer v. Neff, 95 U. S. 714; 
In this viewit is obvious that the cargo-owner is not concluded by it 
fiom re-eyamining the question whether the loss was caused by the 
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■aïï^Ê(!li<Jc^ision beJrweeQithe schoonèt ànd tbe steaoa-sbipî lÀtchfield v. 
<3flc(iiifl»Pi(123 Uk S.]54&,' 8 Sop. Gfciilep. 210. : 

loastuttch as the preswt action. ïTCi8 00fam.çnçed„within gis years from 
the tinje when the cause (Of action acfcrued, aftd there are no spécial cir- 
cunastaiicea to charge the cârgo-owner, with lâches, we think there is no 
équitable bar to the suit upon the ground of 4elay. Where there is 
Qothing exceptional in :thê case, coiitts of admiralty govern themselves 
by the analogies oficoiamon-law Ujijitations. The Sarâh Ann, 2 Sum. 
206; SoutfmdM, Mrady, ZQ Fed. Eep. 560; Joy v. AUen, 2 Woodb. & 

The ownen^of the schooner are preduded froni re-examining the ques- 
tion whethejs the steam-«hip was tbe instrument which caused the col- 
lisionrif thé adjudication between them and the owner of the steam-ship 
is an estoppelos between,theni and;;Sundberg. Thç gênerai rule is fa- 
miliar that .there cannot be an estoppel which isnotmutual; that is, 
which :do«8 not eûnclade.the party invpking it as weU aa the other party. 
Consequently iSuadberg cftnnot invoke the former adjudication as an es- 
toppel unless, had it been decided that the steam-ship was the instru- 
ment -of collision, ittoouW hâve, be^: invoked against bim, so as to pre- 
ciude bim from te-exattiining that quiestion in a subséquent suit against 
bim by the owners of the schooner. He was not in privity with the 
owner of the steam-ship, within the rule that binds privies as well as 
parties to the èstoppel of a judgment. Privity dénotes mutual or suc- 
cessive relatlo^sMp to the same rights of property, or, as is said in 
Bigeloïw, iEstop:. pi. 142, "tbe grovtnd of privity is property, and not 
peirsonalrelatijOD." jln view of theffacts in the présent case, itwould 
seem that if there, had been a decree against the steam-ship or its owner, 
and the ownec bad efougbt indemnity against him because the ccdlision 
was caused by his pecs&nal misoonduct^ hewould bave been «stopped 
from asjBérting that, the steam-ship was not the instrument of collision. 
The master of ift vesselis liable, not only to tbird persons, but to the 
owner, for lossviesulting from a collision because of his own misconduct 
and^neglig^nce. Maudf «SsP. Shipp. 459; Kay, Shipm. 994. Sundberg 
not only had notice! of tbe suit, but he participated in its défense; andj 
although itdoea not appear that he was requested tb, assume its défense, 
he would not.be permitted to re-examine the fact< Chicago v. Bobbim^ 
2 Black, ilSiMobbim.v.r, Chicago, 4 Wall. 657; Heim v. Hatek, M N. 
Y; 615; MiUer \^ Tob(Mm.,Oo., 7 Fed. Rep, 91. He was the agentof the 
owner of the steam-ship ijù the all^ed trespass which was the «luse of 
action asserted by the owners of the schooner; and the decree necessarily 
determined that he, aswellFas his principal, was innocent of theimputed 
wrong. Upon priilcàple, ail those who bave litigated that question 
ought to bepre<duded> as against iOneanother, from litigatingiit again, 
"Jtistioe requirea ..tbat. «very cause be once fairly and. impartially tried; 
but: the publie tranqulMlitr: depiands that, having beea once so ttie4, ail 
litigationtof that question, betw«eathosé! parties, should be closed fop- 
even"i; 1 iGreenl, Ev. § 522. TheowéBrBof; the schooner; having chosen 
totestitheirright against the principal, and having had tbeir day in court, 
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ought to be precluded from testing it again on the same issue agaînst the 
agent. Emma Silver Mining Co. v. Emma SSver Mining Co., 7 Fed. Rep. 
401. It was held in Emery v. Fowler, 39 Me. 326, in a carefuUy-con- 
sidered opinion by the suprême court, thàt a party is not permitted to 
bring an action against a principal for an alleged trespass, and, after fail- 
ing upon the merits, to subsequently bring one against the servant who 
acted by the order of the principal, and rely upon the same acts as a 
trespass. The court said: 

"In sueh cases the technical rule that a judgment can only be admitted be- 
tween the parties to the record, or to their privies, expands so as to admit It 
when the same question has been decided and judgment rendered between 
parties responsible for the. acts of othera." 

Sôe, also, Kinnersky v. Orpe, Doug. 517; Warfidd v. Dam, 14 B. Mon. 
40; Castie V. Noyés, 14 N. Y. 329; Kitchen v. (hmpbdl, 3 Wils. 304} 
Phillips V. Word, 33 Law J. Exch. 7. 

It is nnnecessary to the présent décision to hold that the former judg* 
ment would not estop the owners of the schooner if Sundberg had not 
participated in defending the suit; but, as the facts are, we think it la 
a good estoppel. The decrce of the court below is reversed, with in- 
structions to dismiss the libel as to ail the libelants except the Virginia 
Home Insurance Company, and as to that libelant to overrule the ex- 
ceptions to the amended libel, and to take such further proceedings as 
may be proper, in conlormity with this opinion. 



The W. B. Colb. 

Baumqahtnkb ». Thë W. B. COLB. 
(CTrcutt Court, S. D. Ohio, W. D. Febmary 83, 1893.Î 

1. Moutoaob «F Vbssbl— AcTUAi, Notice. 

A mortgage of a vessel Is valid as against persons havlng actual notice thereof, 
though not recorded in the ôûUedtor's office, as required by Eev. St U. B. H 4193- 
4194. 

2. Same— FAiLtJBB TO Index. 

Under tbose sections, a mortgage which is actually recorded is constmctiTO no- 
tice, though it has not yet beén indexed. 
8, Same— Actual Notice— Priob Bona Fidb I^bohaseb. 

Wbere one parcbases a vessel with either actual or constructlve notice of a mort- 
gaee, it will not be presumed in bis favor that bis vendor, trho purchased before 
ttae' mortgage vras recorded, was a bona ftde purchaser without notice, and th« 
burden Is oa him to show that fact. 
4.' Sàme— AssiOKBB OF Mubtoaoe)— Prior EQuri^EB. 

Qne who takés a' mortgage of a vessel by assignment after thereoOrding of a 
morlgage of earlier date cannot protect bimself from tbe priority of its. lien, except 
by cleairly shdwing thàt some one df the owners ôf tbe vessel through wfkom he'ao- 
quired his lien was a bona ftde pilrchaàer without notice. 

In Admîralty. On appeal frbm district court. Libel by Léo Baani' 
C^Ttner against the steam-boat W. B. Cole. Decree beloW afflnned. 
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Mner 4? GïrrdZ, for appellant. 
J^tihn' ]^.[ (y OmneU&nd Philip B<^^ 

, Jâ^p^soN, Circuit Judgs. Tbe question presented by the appeal in 
thiscase is simplyione of priority between two intervening claimanta to 
a surplus in the registry of the court arising from the sale of the steam- 
boat W. B, Cole, wbich. has been seized and sold to satisfy and dis- 
charge certain maritime liens which are not in controversy. The sur- 
plus fijnd arising from the sale of said steam-boat is clainied by the in- 
tervening libelant and appellant, P. J. O'Connell, under a mortgage 
exeouted by one William H. Wright, as owner of the 'boat, to B. B. 
Bradley, to secure the payment of $1,300 evidenced by said Wright 
note to said Bradley, bearing dateMarch 7 or 8, 1890, and due 30 days 
aftér date', i^hich Bradley, before maturity, transferred and assigned 
with the mortgage to said O'Connell. .^he other claimant to the iund, 
or'a:' portion' thigreof, is the appelles- C. M. Pâte, who held a mortgage 
lipon an undivided half interest in the said W. B. Cole, to secure the 
pàymentbf notes for about $l,000i The district teourt adjudged Pate's 
lien upon one'-half the surplus to be superior to tfaat of O'Cohnell, and 
the présent appeal is prosecutedto reverse that decree. 

The material faets of the case are thèse: G. M. Pâte and B. B. Brad- 
ley weré, in 1889, the joint and equal owners of the steam-boat W. B. Cole. 
In May, 1889, Pâte sold his one-half interest in the 'boat to John Erh- 
man. Jr., for part cash, and for the balance of $1,000, taking the notes 
of said Erhman, with mortgage on the one-half interest in the boat to 
secure the payment of the same. This mortgage was left for record at 
the collector's office on the day of its exécution. The collecter failed 
to indorse upon it the date when received, and neglected to record it un- 
tU March 6, 1890, when it was duly recorded, but was not indexed until 
some time after March 28,1890, , B. B.. Bradley knew of Pate's sale to 
Erhman, and of the lattér's mortgage upon a half interest in the boat 
to secure the payment of ihe notes given Pâte for the deferred payments 
of purchase money. Bradley was also présent when f'ate left or filed 
said mortgage with the collector for record. Early in January, 1890, 
said Iîi:hlnàn sold and transferred his undivided half interest in the 
steam-boat to said Bradley, who thereby became the sole owner of the 
W. B. Cole. On the 17th January,, 1890, Bradley sold the boat to the 
M0SC0W& Cincinnati Tow-Boat Company. On the 7th of March, 1890, 
said Moscow & Cincinnati Tow-Boat Company sold the boat to William 
]^.' Wright, wh!;o on the same day mortgaged it to said B. B. Bradley, 
to secure the payment of a 30-day note for $1,300, which note Brad- 
ley, before maturity, indorsed and transferred to appellant O'ConnèU. 
The Wright mortgage to Bradley, ùnder which O'Connell claims prior- 
ity, waa èxëcuted and flled and noted for record a day or two days after 
tiië Erhman mortgage to Paie was actually recorded. 

The contention of the appellant is that, under sections 4192-4194 
of the Eevieed Statutes of the United States, the Pâte mortgage could 
not apd did not become a lieu upon the half interest in the boat until 
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it was actually recorded âûd indexed. Section 4192, Eev. St., provides 
that "no bill of sale, mortgage, hypothecation, or conveyance of any 
vessel of the United States shall be valid, against any persons other 
than the grantor or mortgagor, his heirs or devisees, and persons hav- 
ing actual notice thereof, unless such bill of sale, mortgage, hypotheca- 
tion, or conveyance is recorded in the office of the coUectorj" etc. Sec- 
tion 4193, Rev. St., directs the collector to record ail such bills of sale, 
mortgages, etc., in the order of their réception, noting in the record 
book, and also upon the instruments, the times when received or filed. 
Section 4194, Rev. St., requires the collector to ma,ke and keep an in- 
dex of such records, etc. We hâve not been cited to, nor hâve we been 
able to find, any direct ruling by the suprême court upon the question 
whether, under thèse provisions of iaw for the recording of mortgages 
upon vessels of the United States, such mortgages are considered or 
deemed recorded when or at the time of being filed with the proper 
officers. Décisions of the sfate courts under their recording acts, which 
vary greatly in their provisions, are so conflicting on the question as 
to afford no safe guide in determining whether the filing for record' is 
équivalent to actual recording. Therè is no rule or theory by which 
the décisions can be harmonized, as they rest so largely upon the par- 
ticular language of the respective recording acts on which they are 
basèd. Much may be said on both sides of this question, under the 
foregoing provisions of the Uaited States Revised Statu tes. But we do 
not deem it necessary, in the présent case, to go into that question, al- 
though the court below rested its judgment upon the ground that the 
Pâte mortgage became a lien from May 8, 1889, the day it tyas filed 
with the collecter. 

It is settled by the décision in Moorév. Simonds, 100 U. S. 145-147, 
that Pate's mortgage was not rendered invalid, as against parties hâving 
notice thereof, by the failure of the collector to record it. In that case 
it is said by the court "that congress only intended tô require that a 
mortgage on à Vessel" should be acknowledged for the purpose of authen- 
ticating it for record, and that as between the parties,' and as against 
persons having actual notice thereof, it was valid without acknowledg- 
rûent or record." Nowi it was found by the spécial master to whom the 
claims were referred for investigation and report thereon, and there is 
nothing to contradict his findings, that Pate's mortgage was duly exe- 
«uted, acknowledged, and filed for record May 8, 1889, and that Brad- 
ley, the joint owner of the boat, knew of thé mortgage, and was présent 
when it was filed with the collector. It is perfectly clear, therèfore, that 
when said Bradley, in January, 1890, purchased said Erhman's half in-' 
terest in the boat, he took that interest subject to the prior lien of the 
mortgage to Pâte. It does not appear from the report of the spécial mas- 
ter whether the Moscow & Cincinnati Tow-Boat Company, to whom the 
boat was sold by said Bràdley on January 17, 1890, wàs a bonafide pur- 
chaser thereof for value, and without notice or knowledge of said mort- 
gage. Nor does it appeàr from said report or otherwise, in the record 
«ubmitted to tbis court, tliat William H. Wright, to Whom the Moscow 
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j^. Cincinnati Tow-Boat Company spld the boat on Marçl^ 7, 1?90, was 
spch ,a Ipurchaser for value and without notice ofsaid Pâte mortgage. 
It is, H9wever, .clearly established,;,^d,eo repprted by,tl^e spécial mas- 
ter, that the Pâte mortgage, wasduiyrecprded on MarchG, 1890, and, 
whether then indexed or nqt, that record wàs constructive notice ta said 
Wright, vh'enhepurchagçd, on the jith March, 1890,, of Pate's prior 
lien under the Erhman mortgage of May 8, 1889. ,:But,it is said that 
this constructive notice, .should not affect the title in Wright's hands, be- 
cause he purchased from, tlie Mosnow & Cincinnati Tow-Boat Company, 
who was an innocent purchaser for value, without notice, previous to 
M^arch 6, 1890. As already stated, there is nothing in the findings of 
iihe report to support <;he position that the Moscow &'Gipcinnati Tow- 
Èoat Company was an innocent purchaser for value without notice of 
,t^e mortgage to Pâte. It is not to be assumed in favor of Wright, who 
purûhased with constructive, if not actual, notice of Pate's mortgage, 
tliat his vendor was a purchaser for value and without notice. When 
J^, or those claiming uflder, him, invoke the benefit of the principle that 
,11 purchaser with notice, actual or constructive, is protected by his vendor's 
want of notice, it must be, distinptly and clearly shown that such vendor 
was an innocent purchaser for value without notice. That fact will not 
be presumed, but must be established affirmatively. It bas not been 
.^tablished in this case, and it consequently foUows that the title which 
Wright acquired to the s,team-boat by his purchage on March 7, 1890, 
^as subject to the Pâte mortgage. 

But aside from this.yiew, of the subjeet, which ^ouldprevent Wright 
from avoiding the force and opération of the constructive notice of Pate's 
mortgage created by its registration on March 6, 1890, a^d render the 
title acquired by himsubordinate thereto, how stands the case when 
Ilradley took or reacquired the title from Wright on the 8th March, 
1890? Bradley, in taking title to the boat by way of mortgage to se- 
cure payment pf the |1, 300 note executedby Wright, had both actual 
and constructive notice of Pate's mortgage, He, after buying Erhman'a 
b|Jf interest early in January, 1890, owned the entire vessel, and held 
it subjeet to the lien of the mortgage to Pute. When the title was re- 
vested in him umjer the mortgage from Wright, why should not Pate's 
equity and lien reattach to the.vess,el as againgt him? Bradley could 
not possibly hâve dei'eated or acquired priority over Pate's mortgage, of 
which he had both actual and constructive notice when he topk the 
mortgage from Wright, without shpwing that said Wright, or the Moscow 
& Cincinnati Tow*Boat Company was such an innocent purchaeer for 
value, without notice, as, purge<laway the equity or lien of the Pâte 
mortgage ;frpm the vesse(l. What Bradley wouîd haye been requjred to 
ést^blish, in order to havèjhis mortgage putrapk that of Pâte, his as- 
signée, O'Connel}, should herequired to shpw, for O'Connell having t8.ken 
tne assignment and trausier pf the npte apd mor^age aiter the record of 
the Çaté. mortgage, and therefore withconsfructivenoticeof its existence, 
ça.n only.be alJpwed to prptect himself against its priority by clearly es- 
tablisbing the Buperior equity ofspnge prior vi^ndor, under whom he, or 
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those to whoae righié he bas sucôeeded, held t&e vesteel. Pate's lien îs 
pxioj in date to thè Bradley mortgage, «nder which O'Gonnell daims. 
It was also first recorded, and the priority of lien tberebyconferred and 
acquired ia only to be. defeated by an affirmative sbowiiûg on the part of 
the appellant that sbme onè or more of the owners ot pttrchaSers of the 
vessel tbrough or under whom he acquired his tiUe or lien were such 
bonafide purchasers for value, without notice, as to eut off and defeat 
Pate's lien; . Neither the intervening pétition of appellant nor the find- 
ings of the spécial maèter's report make out such a sfaowing. 

Therejfl no error in tbejudgment of the lowercotirt, and the same ia 
affirmed, wîth costs of this court to be taxed against appellant and sure- 
ties oO bond fof appëal. The appellee, Pâte, will be allowed interest on 
the ampunt awaided hita, and the cause will be remanded to the district 
court4Q proceed with the distribution of the funds la the registry of that 
court arising irom the sale ôf the W. B. Cole, in conformity witii its^d*- 
(aree in the'premises, and with an allowance to Pâte of interest on tba 
qain«« 'tio be decreed to be pàid to him since date of said decree. 
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. ; ,^ , , Skcj» «f al, ». Thb yAHpiDKir. 

(District Cowrt, E. D. Pennsi/Vvcmia. Febn^j S, 1893.) ; 

1. SBA.Mwr— "DigBATnTO"BT Habteb— Ettoshob. 

The "disratlng " of certain seamen by the master was sustained by hU testimony 
and the mate's, but was contradicted by the testimony of each seaman disrated, as 
regards himself, but not as regards the other seamen. The appearance of the sea- 
men did not impress the court favorably. Held, Une disrating would be accepted 
by the court in Computing the wages due. 
•. Chabobs aoainst Stbwabd— Bbeakaob. 

A charge for "breakage" against a ressel's steward ia nnosaal, and will not be 
allowed. 

In Admiralty. Libel by Henry Spicer, Peter Peterson, Paul Hanson, 
George Peterson, and George Henry against the bark Yamoiden, to re- 
cover wages. Decree for libelants. 

Alfred Driver, for libelants. 

John A. Toomey, for respondents. 

Botlee, District Judge. It is difficult to reach a satisfactory conclu- 
sion from the évidence presented. ir the libelants' oflFer to submit the con- 
troversy for settlement to the shippmg commissioner had been accepted, 
the chances of reaching a just resuit would hâve been increased. With 

>Reported by Uark WUks CoUet, Esi^., of the Philadelphia bar. 
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the parties before him, in person, that ofBcer would hâve had a better 
opportunity of g«tting at the truth than the court (with dépositions alone 
to look to) can bave. 

WMle I feel reluctant to accept the master's "disrating" of some of 
themen, the évidence does not seem to justify a disregard of it. His 
testimony and the mate's sustain it, and while each of the libelants con- 
tradicts this testimony so far as respects himself, they do not testify for 
each otber to amaterial estent; and what I saw of thèse men at the triai 
of their proseeutions against the master, did not impress me favorably. 
The setfleiiient must be based therefore on the rates which the master 
bas fixed — as shown by the log and his testimony. 

The charge against Henry, the steward, of $10 for breaSage, should not 
be allowedi Such charges are unusual; and if he assented to it as the 
master testifies, it was in view of the prospect of an immédiate settle- 
ment*^*hich he could oiily obtaiii by assetating to the master's terms. 

,The>other items of chaîne against him, as well as those against bis co- 
libelants, must be allowed. The aocount kept by the master is more 
reliable than their memories. 

A decree will be entered in favor of the libelants as follows: For 
Spicer $121.92; for Peter Petersbn $96.55; for Hanson $39.95; for 
George Peterson $48.59; for Henry $264.06; whereof $24 for the use of 
Thompson — to whom he gave an order which the master accepted for 
that amoi;int — this sum of $24 to be pâid to Thompson or to Henry 
on présentation of the order. Respondent to pay the costs. The $26 
charged for advancemen^ tô èach libelànt, on shipment, I understand to 
be abandoned; if it is not, it is disallowed. It was not paid, and should 
not hâve been charged. 
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State of Texas v. Day Land & Cattlb Co. 

(Circuit Court, W. D. Texas, Austin DiviHon. March 5, 1893.) 

1. ReUOYAL os Causes— UBIMIKALFSOCBBDISa—BSMAITD—AlIEirDMENTS. 

An action bronght by the state of Texas to recover the penalty prescribed by Act 
Tez. Feb. 7, 1884, for unlawtnlly appropriating public landg, having beea removed 
to the fédéral court, was remanded on the ground tbat the proceeding was of a 
crimintll nature, and not removable. Afterwards the complaint-was amended so as 
to ask addition^ damages undertbat law, and a second countwasadded, settlng up, 
in the alternative, a civil cause of action for the reasonable value of use and occu- 
pation, the rèmoval of inclosures, etc., under Act Tex. April 1, 1887. Held, that 
the original, ,ca«se of action remained distinct f rom the case made by the second 
count, and was not so combined with it as to permit the removal oi the whole case. 
Biiskins v. Railway Co.,S7 Fed. Eep. 504, and Evcma v. DiVângham, 43 Fed. Rep. 
177, distinguished. 

8. Samk— Sepabablb Contboveksies— Citizbnship. 

The clause of the removal act retating to separable controversies is applicable 
only to controversies between citizens of différent states, and is not availahle to the 
défendant when the opposite party is a state. 

S. Saub— Fedebai., Qttestiok. 

' The clause Of tne removal act autborizing the removal of civil stiits, arising nnder 
: . 1 the constitution or laws of the United Btates, relates only to the entire action, and 
does not permijb the removal of a part thereof when the rest is not removable. 

At Law. Action by the state of Texas against the Day Land & CatUe 
Company. Heard on motion to remand to the state court. Granted. 
Fpr former report, see 41 Fed. Rep. 228. 

G. A. Oulherson, Atty. Gen., for the State. 

Msker <fe Townea and Weet4c McGawn, for défendant. 

Before Maxey, District Judge. 

Maxey, District Judge. This suit was originally instîtuted by the 
state against the défendant in the district court of Travis county, Tex., 
on the 22d day of September, 1888. On the 4th day of October, 1888, 
a pétition and bond for removal of the cause were filed in the state court, 
ani the record seasonably entered in this court. A motion to remand 
Wab madfe by plaintiff', and, the same being granted, the suit was re- 
manded to the state court for trial. In that court, and subséquent to 
the remanding order, the plaintifif filed two amended pétitions, the first 
June 24, 1891, and the second October 12, 1891. On the same day, 
October 12, 1891, the défendant filed a second pétition and bond for re- 
moval, and the record was duly entered hère January 30, 1892; and the 
plaintiff now moves to remand the cause again to the state court. The 
ôaiise Of action relied upôn by the plaintiff in its original pétition is fùlly 
stàted by Judge Pabdee in an opinion rendered by him when the case 
was formerly before the court. State v. Oatde Co., 41 Fed. Rep. 228. 
In the original pétition it is alleged, in eflîect, that plaintiff was the 
owner of 203,000 acres of land in Gréer county, which défendant ap- 
propriated to its pwn use withqut lawful authority, for the purpose of 
herding a,nd graifing 20,000; head of cattle and 1 ,000 horees. It is ■iur- 
th«4yprred that— 

v.49F.no.8— 38 
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"By reason of the aforesaid nnlawful inclosure of the said land by the de- 
fendant, and 1^7 ireasQB pij tj^ sforesaid i^la,wful looset(her(|ing,and detaining 
Baid cattle and horses upon said land for grâzlng purposea, by said fence and 
by line ricling, as aforesaid, the défendant is liable and bound to pay to the 
plaintifl the s um of One Mfiài^ dollars fofeach of'salld-threèyeai's past on 
eacb six hundred and forty acres of land embraced in said two hundred and 
tbree thousand acres so iaelosedand grazed upon as aforesaid, wliicb makes 
inth* aggregate 318 tracts of land, ripon which one hundred dollars peryear 
is dtièfor the full sum of tbirty-oné thoùStad eight teridred dollars per year; 
'arid for thé said tbree yèars,!fr6m Septenjber ïi l^ovdown to Sèptember 1, 
1888, there is due from défendant tu plalnbifï .he f uU sutn of ninety<&ve thou- 
saftd fo^r hundred doUai's, wlth interest thei'eon accordihg to lavr." 

The éllegatibiis of jthè original pètitiba and first 'ameftdmerit are sub- 
af»QtiaJly the same. Tîbey embody onè and the same cause of action, 
and their only material différence consista in the fact that the àûiend- 
ment D;ray§, for the recoyery of an increàsed ànapunt of damages arising 
out orébelapse of time intervening between Septeinber 8, 1888, and the 
filing of the amendment. As a matter of Oio/nVeniencej the sebbnd 
amen^eç^ petitifjn may bp regarded as cpntainihg t^p separate cbîints. 
The £mi count is simply a répétition of the allégations contained inthe 
first àtriièhdment, and in no pàrticular varies the cdusé of action as bm- 
bodied in the original pétition. Upon the second count, the pétition 
for reidovïll is'prédieàtèd. ' The firet paràgraph of this count is asfol- 
l0WS:"-ï-' -'•■■"■■••' - •■ ■ ■ '■' ■■■ ■ ■■ ^'■'" ''' ■ '■; ;■■ '' 

"If the court should hold thab the stà't© of Texas, ;^îàintîfr,ls not-ttitillèd 
to recover on the above allégations, and that plaitititt is noteniitled tb re- 
cover the one hundred dollars penalty 'f|>royided fbribythe act of the légis- 
lature, approved February 7, 1884. then tbe plaiatiff^ the state of Texas, act- 
ing by and through her attorney gênerai, C. A. Culberson, by the direction 
of James S. Hogg, governor of Texas, as provlded for by the act of the 
legisiatui-e'oftho State of Texas, approved lApril 1, 1887, pleada and prays 
fis, foUows in the alternative." > ; 

• The cbùht pi^ceeds tO set out thé uplawful àbts of défendant ,ih ap- 
pïopiiîatirlg thç laiid in thé original and ïirst ameiidéd pétitions dèscribedi 
fatid stibstanfiàUy as in thé lattér allegédi Then follows the pràyèr'j'iti 

thèse words: ■ '/ ' ''' ' ' , "■ ,' \ 

' "Wherefôré, by reasoii o'f the premiaes, the plaintiff prkys for the pos- 
fees^ion bf said lânds and for the rémoval bf Said féiices and iricibàutès, and 
for judgment for damagiës Ifor'the use anà occupation of said land afr the 
rate of:twenty thousand and three hundred ($2Gi800) dollars për annumt 
and in the aggregate amounting to one .hundred abd twentyion^ thpusand 
and eigh)b'huiiHi::ed ($121,800) dollars tp the présent time, from Sèptember 
1,1885. ànd..for ail côsts, and for damages and légal interést to the time of 
^is trial', antf'that thé diàd fencéi abd thclosuies and the said batile and 
horseS on said' lahd bwned by dèfèhdànt be subjeçtéd to thépayméht of 
da'magea.and Judgment ïeéOvéred herein, and to thé paym^nt of ail costs, 
and jor any reiiief, both spécial and genelcal, to whicb the plaintifl may be en- 

The distingttîshing féatui-es betWeen the two countâ are: (1) The fiM 
countiisibased upon the act of 1884» aiïd ëeéks to rëedver in thé aggrfr- 
gâte one hundred and ninety thousand and eight hundred ($190,800) dtà- 
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lars as damages, or a penalty ofone bundred dollars per annum for each 
section of land appropriated by^ the défendant. (2) The second count is 
predicated upon the act of 1887, and priys in the alternative for the rè- 
covery of a leSè sum, as the reasonable value of the use and occupation 
of the lànd, for the removal of the inclosures, with the additional prayer 
that the inclosures, cattle, and horses on the land, owned by the défend- 
ant, be subjected to the payment of the judgment and costs. 

Défendant sought to remove the suit as originally instituted, on the 
ground, employing the language of Judge Pardee — 

"That the cause was one arising under the laws and treaties of the United 
States, beeaûsèlhe lands upon which thealleged trespass was coramitted were 
lands thatdid nof belong to the state of Texas, but did belong to the Uùited 
States, and were not within the limits and under the control of the state of 
Texas, but were in Gréer county, a part of the Indian Territory, and that on 
said iands the défendant was a tenant at will of the United States." 

It was' held by the court, on the former motion, that "the action is 
clearly one to enforce a criminal law of the state," and therefore not re- 
movable. If the grounds relied upon to remove the suit, as it now 
stands, are the same as those urged in the first pétition, it is évident that 
the cause must go back to the state court. In BaUroad Co. v, McLean it 
is said by the suprême court that — 

" When the circuit court first remanded the cause, the order to that effeet 
not belng snperseded, the state court was reinvesled with jùrisdictiun, wliich 
could not be defeated by another removal upun the same grounds and by the 
same party. A différent construction of tlie statute, as may be readily seen, 
might work injurious delays in the préparation and trial of causes." lOti U. 
S. 217, 2 8up. et. Kep. 498. 

But the défendant insists that the grounds of the présent pétition are 
essentiaily diflèrent, in that the plaintiff, in its second ameiidment, sets 
up a new cause of action, based upon the act of the législature of 1887, 
which con verts the suit into one of a civil nature, and thus relîeves it of 
the objection sucoessfully urged against the right of removal on the for- 
mer motion. As already stated, the first count of the second ahiertded 
pétition embraces the same cause of action asdeclared on in the original 
pétition. That issue is as distinctly before the court now as it wasthen, 
not withdrawn nor abandoned by the plaintiff, but strenously uiged. ' 

In the présent pétition for removal, the allégation is made that the 
Btiit arises under the laws and treaties of the United States, following 
in that respect the allégations of the defendant's first pétition. Then 
follows the claim that the suit should be removed, bécause the second 
count of the second amendment filed by the plaintiff sets up a new 
ca^sé of action, under the act of 1887, which is in its nature a civil suit. 
In support of its contention, the défendant reiers to Huskins v. RaUway 
Go., 37 Fed Rep. 504, and Ewna v. DiUingham, 43 Fed. Rep. 177. là 
thé raie annbuiiced in those cases applicable to thià suit? 

Hriakina v. RaUway Co. was a suit in which the plaintiflT originally 
çlaimed (2,000 damages, and afterwards increased the amount to |10,000. 
^pe^ki^igof the cau^ei of action, Judge Key saya: 
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"But what was the Suit in this case? The damages— the monèy plaintif! 
seeks to recover — iath^ grammen, tbeheârt, thesoulof bis suit. Tliesuit ho 
began was a sait for i$2«000, and such a ^uit it remained until the closing hour 
of the fiist term at whiçh it could hâve been tried, when the plaintifE went 
into court, and converted bis suit for $2,000 into a suit for $10,000. The 
$2i000 suit disappeared. Itwas merged into and sWallowed up by a suit for 
$10,000. ' The life of thé new suit began at the moment the first suit expired. 
PlaintifE's coraplaint was no longer for $2,000, but it became a complaint for 
five times that sum," 

In Evam v. DiMingham it is said by Judge McCormick : 

' "Tbere is no question, in my mind, that, when an amended pétition makes 
a'sùbstantially différent suit from the original pétition, the limitation as to 
the tlipe within whichttie pétition for removai can bepresented sbould relate 
to the'new pleading of the plaintifif." 

Thèse two cases, it is thought, only go to tlie èxlent of holding that 
if the original pétition fails to state a cause of action: removable under 
the ^tatute, and the plaintiff subsequently files an amendment embrac- 
ing a cause of action properly removable, in which the original suit is 
merged and "swallowed up," the time for removai will be computed 
from the date of filing the new pleading. 

But in this suit the original cause of action is not merged in the case 
stated in the second count of the second amended pétition. To state 
the proposition ,most favorably for the défendant, tbesecond countsimply 
sets out an additional cause of action, leaving the* original suit to abide 
a décision on it8 ownmerits. The former may beîemovable. The lat- 
ter isnot, for the reason that it is a suit of a petial or cririiinàl nature. 
The question then présents itself, is it permissible, upon the motion and 
at the élection ofthe deffendant, to separate the suit into parts, and com- 
pel the plaintiff to litig^tein b^th courts, fédéral. and state, at one and 
the sarue time? If not, can the controversy or cause of action contained 
in the second coûtât of the second amendment hâve the effect of rémov- 
ingthe en tire suit, and thus drawing with it to this court a cause of ac- 
tion embraqed in the first count, whjch,is clearly not removable? 

The , rule, entjtling a défendant, to remove a suit on account of the 
separability of a controversy from the rest of the cause, is thus stated by 
the suprême court: 

"The rule is now well establisbed that this clause in the section refers only 
to suits wbea there exists • a separate and distinct cause of action, on whicb 
a separate and distinct suit might hâve been brought, and complète relief af- 
forded as to such cause of action, with ail the parties on one side of that con- 
troversy citizensof différent states from those on the oiher. To say the least, 
the case must be une capable of séparation into parts, so that, in one of the 
parts, a controVerSy will be presented with citizens of one or more states on 
one side, a.nd citizfens of other states on the dtherj wliich can be f ully deter- 
mined withouttbe présence of the other parties to the suit as it bas heea be- 
gun.' " Ayresv, Wiswall, 112 U. S. 192. 193, 5 Sup. Ct. Eep.90; Fraser v. 
/ennwow, 106 U.S. 191, 1 Sup. et. Kep, 171. 

In Ayrea V. Wmoall the court was cônstruing that clause of the act bf 
1875 which finds its cciunterpart in the act bf Âugûst 13, 1888^ and thé 
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rule announced applies equally to both laws. To authorize a removal in 
such cases, the suit must be betwepq'citizens of différent states, not a 
State and a citizen. In the nature of things, a state cannot be a citizen 
ofany State. Sone w. State, 117 U. S. ^■SS, 6 Sap. Ct. Rsp. 799. Un- 
der the clause of the statute referred to, it is évident that neither the 
whole of plaintiff's suit, nor a separate controversy embraced therein, 
can be removed. The same may be said of the local préjudice clause, 
which empowers the court, under circumstances named, to remand the 
suit as to certain défendants, and retain it as to others. But that clause 
only embraces suits between citizens, and, for other apparent reasons, it 
has no application to this suit. 

No other clause of the act can remotely apply to this proceeding, ex- 
cept the first clause of the second section, which prpvides : 

"That any suit of a civ}!. nature, at law or In equity, arising under the 
constitution or laws of the United States, or treatles made, * * * may 
be removed by the défendant or défendants therein to the circuit court Of the 
TJnlted States for the proper district." 25 St. at Large, p. 434. 

This clause authorizes any suit of à civil nature, arising under the 
laws of the tJtiited States or treaties made, to be removed. A part of a 
suit, a couht in a pétition, is not embraced by its terms, althoùgh it 
may be of a civil nature. Nor can the entire suit be removed because 
the first count, the original suit, embraces a cause of action of a crimi- 
nal nature. The statute is not sufficiently comprehensive to entitle a 
party to remove a suit like the présent one, and courts are without 
power to enlarge it by Construction. Thé state had the right, under 
rules prescrihed by the suprême court of this state, to "state the cause 
or causes of action in several différent counts, each within itself pre- 
sentirig a combihation of facts, specifically amounting to a single cause 
of action," (Rùles District Court, No. 4 ;) and, having elected tq rely up- 
on two couiits instead of one, it has the further right to prosecute its suit 
to final détermination in its own way. See Pirie v. Tvedt, 115 U. S. 43, 
5 Sup. Ct. Rep. 1034; Railroad Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. 
Rep. 735 ; Lîttlè v. GUes, 118 U. S. 596, 7 Sup. Ct. Rep. 32. For the 
reasons assigned, the court is of opinion that the cause is not removable 
under the act of congress, and it becomes unnecessary to discuss Other 
interesting questions raised by the motion of plaintiflf. The suit should 
be remanded'to the state court, and it is accordingly so ordered. 
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New York, L. E. & W. R. C3o. ». Beknett « aZ. 

{Oirowtii Covrt cif 'Appeals, Siaeth CireuM. OotoDer 6, 1891.> 

OmouiT Court ov.A^PBAi'S—JnBigDiaTioN. 

Undér Aot CoTûg. Maroh 8, 1S91, § 2, " heroby oreatlng " «rouit court» of appeals, and 

ÎOi&t résolution Harch 8, 1S01, provlâlng that the first meeting of ttae new court Iw 
leid tbe ttaird Tuesday ot June, 1S91, but allowlng appeal to existing circuit courts 
nntiljuly Ist, an appeal taken to the new court June 2ith will sot be dismissed, 
thé right haying existed Irotn the passage of the aot. 

Error from Gircnit Court. 
Thomas H. Ooohe, for motion. 
Frank ^purlock, oppoSing. 

Béfore Brown, Circuit Justice, Jàoeson, Circuit Judge, and Saqb, 
District Judge. 

Bkown, Circuit Justice, (praUy.) In this case a motion was made to 
dismiss a writ of error, ùpon the ground that the writ of error was made re- 
tumable more than 30; days from the day of signing the citation, contrary 
to the provisions of théfourteenth rule; and uponthe further ground that 
tbe judgment of the court below was rendered in April, and, under the 
law as. it stood béfore tbe passage of the court of appeals act, was an un- 
appeala,ble judgment; and, as there was no court of appeals in existence 
at tha^ time, it is claimed that this court bas no jqrisdiction of tbe case. 
In tbe course of tbe argument, however, it was intimated that counsel 
desired only a ruling upon tbe question of jurisdiction; and that if tbe 
court. shpuld bold that it had, or could bave, jurisdiction of the case, 
tbey wopjd waive the irregularity in the return of the writ. 

There bas been a gênerai impression among the bar that this act did 
not take efifect until July, excepting so far as holding the formai meet' 
ing qf tbe court in Junej and that no appeals could be taken béfore the 
Ist of July. Upon an examination of the act, however, we are of the 
opinion that it was designed to take fitfect immediately as to most of its 
provisions. 

The second section of tbe act provides "that there is hereby created in 
each circuit accircuit court of appeals, which shall consist of three judges, 
of whom two shall constitute a quorum, and which shall be a court of 
record, with appellate jurisdiction." It says, "is hereby created." That 
certainly contemplâtes an immédiate création of the court. 

Section 3 of the act provides "that the chief justice and theassociate 
justices of the suprême court assigned to each circuit, and the circuit 
judges within each circuit, and the several district judges within each 
circuit, shall be compétent to sit as judges of the circuit court of appeals 
within their respective circuits, in the manner bereinalter provided;" 
and then there are further provisions with regard to the manner of mak- 
ing up the court when the associate justice is not présent, etc. 

The third section contains, as a final clause, tbe following: "Tbe first 
terms of said court shall be beld on tbe second Monday in January, 
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eighteen hundred and ninety-one, and thereafter at such time as may be 
fixed t^ said courts." That bâcame iQoJjerative frjjmthe fact that the 
act was not passed until after that date, so that congress was cblîged to 
change thé- date; ' < 

Section 4 provides " that no appeal, whether by writ of error or oth- 
erwise, shall hereafter be tà;ken or allowed from any district court to the 
existing circuit courts, and no appeilatejurisdiction shall hereafter beex- 
ercised or allowed by saicl exiàting circuit courts; but ail appeals, by 
writ of error or otherwise, from said district courts shall only be subject 
to review in the suprême court of the United Stàtès, oir in the circuit 
court of appeals hereby established." 

New, were it not for the joipt resolntiou that \i/as subsequently passed, 
it would be quite évident from this that no appeal could be taken in any 
case, after the passage of the p.ct, to ^he suprême court of the United 
States, or to the existing circuit court. Indeed, thé only modification 
really of the act, so far as its immédiate effectis concerned, iacontained 
in the joint resolution which was approved on the eame day the act was 
j)assed, ,and which provides "that the first meeting of the several circuit 
courts of appeals mentioned in the act of congress passed at this présent 
session, entitled ' An act to establish circuit courts of appeals, and to de- 
fine and regulate in certain cases the jurisdiction of the cour^iof the 
Uni ted States, and for other purposes,' shall be heïd on the third Tues- 
day in Jupe, A. D, eighteen hundred and ninety-one." Now, there is 
nothing in that lahguag^ that would prevent the président appointing 
the circuit jndges the day: after the; act was passed, and nothing that 
would preventthe circuit court of appeals from taking cognizanoe ôf any 
case appealed; after the passage of the acti 

Tben there is a further ies9iution,'7y« £aying résolution, but not a pi;o- 
hibitory résolution,^' that nothing ititihç said act shall be heldçr cpn- 
Strued in any wise; to impai? the jijirisdiotion of the ^upreçie court, or 
any drcuij; court of the United States, in any case now pendicigib^fore 
it, or in reçpççt to any case wherein the writ gî error or appeal ishall hâve 
been sued out or taken to any of eaid courts before the first day pf July, 
A. D. eighteen hundredand ninety-one." , ; 

We are of the opinioa that, whilç the existing jurisdiction of the cir- 
cuit courts and of the suprême pourt w^s preserved up to the Ist of July 
as to ail ^pppals pending or. taken before that time, — before that date, 
-^there wag alsq a righ|t,of appeal to this court from the time the^act 
^as passed; aiid» copsequeatly, that the writ of error in this case, whiçh 
was taken ^ the 24th day of June, waa properly taken, and th^t the 
court Ijas jurisdiction of tiie case. 

The motion to diamis^is therefore denied. 
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Fashkbs' & Mebchantb' Statb Bank d al. ». AuMSTRONa, 
(Circuit Court of Appeals, Sixth CirouiU October 6, 1891.) 

1. CntouiT CoimT of Appbals— Cbbtiitino Çaubb to Sdpbemb CkjUET. 

Wliere a pending appeal in the suprême court and aoause before the circuit oonrt 
of appeals can, by reason of their ooniiéotion, be heard togetber, and the district 
and perhaps th^ circuit judges are, nnder Aot Cking. Maroa 8, 1891, disqualified to 
nass on the case from having héard the same or similar questions in the court be- 
loir, it Is a propèr exercise of discrétion to certif y tbe questiops bivolved to the su- 
prême court, under section 6 of that act. 

t. Bamb— Rboobw. 

tTnder Aot Cong. March 8, 1891, S 6, provlding for the oertlQcatlon of questions 
by the oircviit court of appeals to the suprême court for instructions, the matter of 
sendln^'Ulifhewhole record Is left with the suprême court. 

Motion toCërtify the Case to the Suprême Court of the United States. 
Granted. 

WtlËcim WoriMngton, for motion. 

John 'W. Hérron, opposing* 

Beforé Brow», Circuit Justice, Jackson, Circuit Judge, and Saqb, 
District Jiidigë: 

Brownv Gii*Cuit Justice, (oraUy.') In this case a motion was madè to 
certify thé éase to the stipreme couirt df the United States. The sixth 
section of the act establishing the circuit court of ai)péals provided: 

"Tbe circuit court of appeals inày.at any timei certify to the suprême 
court of the 'United States any questions or propositions of law concerning 
vhicb it destrea the iustructioa ofthat court for its proper décision." 

We think that, in view of the fact that the district judge who is as- 
signed tohiold this term 5f the cou^t of appeals is' disqualified to pass 
tlpon the questions involved in this case by reason of having heard them 
in the court below, and that the circuit judge alsb is perhaps disquali- 
fied under th« tèrms of the act, by reason of haMng decided a similar 
question in' anôther case, and in view of the further fact that there is a 
case already pending on appeal, in the suprême court of the United 
States, which is incidentally connected with this case, and that thèse 
may prèbably be argued together, we think the questions arising in this 
aase shéuld be celtified to the suprême court. 

The law provides thàt, in case there are questions or propositions of 
jiaw oontàrning which this court désires instructions, the court may cer- 
tify thé cfljse; and that, upoh such certifying bdng made, the court "may 
either'givè ita instructions on the questions and propositions certified 
to it, which shaU be binding upon the circuit coui?t of appeals in such 
case, or it may require that the whoie record and cause may be sent up 
to it for its considération, and thereupon shall décide the whole matter 
in controversy in the same manner as if it had been brought there foi 
review by writ of error or appeal." That would seem to leave tha mat» 
ter of sending up the whole record to the suprême court. 
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Wkbb d va. V. Hatiteb et d. 

(District Court, W. D. Texa». March 13, 1893.) 

1. EoMESTisAB— What CJonstitutes— BtTsiîHêsS Pbemises. 

Under Const. Tex. art. 16, § 51, an urban bomestead may include not only a housa 
and lot iised as a family resideoce, but also other lots contiguous thereto, which 
are nsed by tbe head of tbe family for business purposes, provided that botb to- 
gether do not ezceed $5,000 in value, exclusive ofunprovements, Miller v. Menke, 
66 Tex. 680, foUowed. 
S. Samè— Exemption. 

tJndér sections 50, 51, such bomestead is exempt from Judidal sale to pay debts 
inourred in tbe purcbase of merchandise. 
S. Sahe— Desiqnation-^Fleajjino. 

Under tbe Texas constitution, a désignation of business premises as a bomestead 
is sufficiently sbown by à bill wbicb allèges tbat plalntifl "purcbased said property 
for tbe purpose of using tbe same as a place to carry on bis said business, and witb 
tbe flxed intention of oesignating and using tbe same as bis business bomestead, <' 
and tbat on tbe day be acquired titlebe took possession, and bas since continuously 
used tbe premises as bis place of business. Miller v. Menke, 56 Tex. 550, followed. 
4. Same— SAI.B or Hombstead— Injunotion. 

Equity will enjoin tbe forced sale of a bomestead to pay debts, sinoe aueb sale, 
tbougb uvalid, would create a cloud upon tbe tiUe. 

In Equity. Suit by Joseph W. Webb and wifeagainst Hayner & Co. 
and Paul Pricke to enjoin tbe sale of a bomestead. Heardon demurrer 
to tbe bill. Overruled. 

George F, Pendexter, for complainanta. 

James B, Goff, for défendants. 

Before Maxey, District Judge. 

Maxey, District Judge. ThiabiU of înjunctîon is brought torestrain 
Hayner & Co. and Paul Fricke, marshal of this district, from selling a 
house and lot claimed by complainanta as a business bomestead. De- 
fendants deïpour on several grounds, but at tbe argument only tbe fol- 
lowingwere relied upon: (1) "That said bill diseloses no equity, and 
sets fôrthno facts which, if true, would entitle tbe plaintiflfs to tbe re- 
lief Bought." (2) "That it appears from theaverments in said bill con- 
tained tbat, if tbe same are true, plaintiffs bave a full and adéquate 
remedy at law." (3) "That said bill sets fortb no facts constituting a 
désignation of tbe land therein described as a bomestead." It is alleged 
in tbe bill that tbe busband, Joseph W. Webb, bas during tbe past 10 
years been a married man, and tbe head of a family, a citizen of Travis 
county, and continuously during tbe period aforesaid bas been engaged in 
tbe mercantile business aa a member of tbe firm of John A. Webb & 
Bro. The bill tben proceeds as foUows: 

"Tour orator would further show that heretofore, to-wit, on November 9, 
1881, he acquired by purcbase a légal and équitable title to certain real estate 
in the city of Austin, Travis county, Texas, f ully described as foUows, to- 
wit: Ten feet ofC of the east side of lot No. three, and twenty-nine and a 
half feet olï of the west side of lot No, four, Said lots adjoin each otber, 
and are situated io block No. 68, in said city of Austin; togetber witb tbe 
improvenaents thereon situated, consisting of a two-story brick store-bouse. 
Third, Tour orator would furtber show tbat he purcbasél said property for 
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the purpose of using the same as a place to carry on his said business, and 
with the flxed intentioiji, ot, de^ieii^tin^. and using tbe same as his business 
bomestead; and that oîî thed^ayne acquirëd title to àaid property as aforesaid 
your orutor took pc^sipssion of Uie samQ apd,poinmenced at< pnce to use said 
premisesas a place to câ.ïr^ àii nis Sâii^ business, and tbkt lie bas since con- 
tinuously used, occapied, claip:>ed, and^njoyed said prqperty as bis place of 
business^ ;;and flor now, at thià lime, uséSi oç^upies, arid èhjçyài tbe Same. And 
he f urthersbows tbat he bas aever 30ld ot:oo!nvfiyed said property or any înterest 
therein, but Ift «oW the legâl afid équitable' ownerthereof by (ee-simple title, 
atid bas at ail' tlnl'es Éflnce be àcènrired titîe'ttiërefto as afotesaid claittied, used, 
occupied, and enjoyed said property as bis business bomesteaçl,'^nd ais a^lac^ 
in which'to caxry.îDn' his 8aid business,. and bow eo clainis, nses^«pcupies, and 
enjoys the same. And your orator furtbér shows that at the; timebe so 
âesignated said property as his business bomestead, and eommended to use 
fh|esanie,ft8 a Jijpein, wbtcbtee^^^^ carry on iiisàaid business, the 

samè, exciMsiveiçsf tbe imprq^'emehts ttiérêon, was of less yàlue than five 
tUonsand doUarsy and that said tfremisesnowexceed in value the sum of .two 
thousand dollars. Aiid.'furtber, yoùr bratbr sb&ws that he bas not now, and 
did not bave any tesidenbé hômestetid at thé date of the levy of èaid exécution 
tbft vftlue^f wjblch.adde'dtotliat.pf, bis, said business honde^^d,; would equal 
five thousand dollars. \FoMî'fii; 'youri orator would furthèr show that he, 
being a married man, and the head of a family, as aforesaid, is, and was at 
the date be acquirëd said propprty, undeirttie constitution and laws of the 
State of Texas, entitled to hold çaid property as bis bomestead, çxempt from 
ail claim tbéreon by his creditors, of the nature heretnaf ter méAtioned ; and 
that said property, so being bis bomestead as aforesaid, was àt ail times since 
be acquirëd the same, and is now, niôt'érttbject to be levi«d On or sold to satisfy 
any judgment or exécution against bim oftbe nature hereinaftermentioned, 
of whicb fact the above-named défendants were eaoh aûd aU advised at and 
before the dates hereinafter mentioned." 

The allegations'of the bill also dhow that on July 20, 1882, the de- 
fendants Hayner & C!o., merchants of St. Louis, Mo., recovered judg- 
ment against the firm of John A. Webb & Bro. în the circuit court of 
the United States for tfais district in the sum of 114,573.89, the same 
being for the fvalue of gocdis, wares, and merchandise theretofore sold 
and deliveredby: Hayner !& Go. to John A. Webb & Bro.; that Fricke, 
the marshal, acting under the direction and authority of his co-defend- 
ants, did, on tlie ISth day of Noverober, 1891, levy a writ of exécu- 
tion on complainants' sflid business bomestead, and on the same day 
duly adVortised eaid property for isale. It is further alleged by com- 
plainant that the levy of. said exécution on his bomestead, and the ad- 
vertisement thereof under the same, bave cast a cloud upon his title to 
the property; "and he further shows ànd représenta that said défendants 
now threaten and intend to séil his said bomestead pursuant to said levy 
and advertisement, and will proceed so to do unlees.restràined by your 
honors from so doing. And your orator further shows and represents 
Va your honors that the thrèatened sale of his said bomestead by défend- 
ants wiïl cause Mm greàt and irréparable injury, fof which he has noad- 
'^'pate fëmedj? at law; that said sale will cast a further cloud upon your 
orator's title to his said bomestead, àhd thereby g;reatly decrease the 
value thereof, and will of necessity require your orator to institute and 
prosecute, at gr^t expense to himseif, a suit or suits against the pur- 
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chasers of bis «aid pTôperty at such sale for the pnrpose of removing 
the cl(ïu4'thereby cast où hîs title to his said homestead." 

The first question ariaing on'the tacts, admfttedbytbe demurrer to be 
true , is •WKether the house and lot dàiméd by complàiû^ûts as a business 
homestead are exempt from fbrced sale ùnder the cpnstitution and laws 
of the State, It is provided by the constitution that "the homestead of 
a family BhaJl be, and is hereby, protected from iotéèd sale for the piay- 
mentof ail debts exoept for the purchase money thereof, or a partof 
such purchase niohey, the taxes due thereon, or for work and materîal 
used in constructing improvèménts theréon; and in this last case only 
when the work and material are contracted for in writing, with the con- 
sent of the wife given in the same manner as is required in niaking â 
sale and çonveyance of the homesteàdjînor shall theowner, if amarried 
man, sell the homestead without the consent of the wife given in such 
manner as may be prescribed by law. No mortgage, trust-deed, or other 
lien on the homestead shaU ever be valid except for the purchase money 
therefor, or improvèménts made thereon, as hereinbefore provided, 
•whether such mortgage or trust-deed or other lien shall hâve been created 
by the husband alone or together with bis wife; and ail pretended sales 
of the homestead, involvingany condition of defeasance, shall be void." 
Const. art. 16, § 50. "The homestead, in a city, town, or village, shall 
Gonsist of lot or lots, not to exceed in value five thousand dollars at the 
time of their désignation as the homestead, without référence to the value 
of any improvèménts thereon: provided, they shall be used for thé pur- 
poses of a home, or as a place to exercise the calling or business of the 
head of a family." Id. § 61. Construing the foregoing constitutional 
provisions, the suprême court of this state holds that not only a house 
and lots used as a home for the family are exempt from forced sale, but 
that the exemption also includes other lots, not contiguous to the home 
place, used by the head of a family for business purposes, provided 
both do not exceed in value the sum of $5,000, without référence to 
improvèménts. The question was preserited to the suprême court in 
1882, and, speaking for the court, Mr. Chief Justice Moore says: 

"In seeking to ascertain the extent or limit of the urban homestead wbich 
ia exeinpted from forced sale, it is well to note that while the flrst clause 
of the section et the constitution under considération déclares that the home- 
stead in a city, town, or village shall consist of a lot or lots, not exceeding in 
value, etc., the particular lot or lots which sbail constitute the homestead are 
only indieated or designated in the proviso. By it the homestead lot or lots 
are designated by the use made of them; that is, if the lots, not exceeding in 
value $5,000, are used as a home or pluceof business, such lots are recognized 
as tlie constitutional homestead, and are eXempted from forced sales. The 
lots exempt inclnde ail used in the one way or the other, unless they together 
exceed the limit of value." Miller v. Menke, 56 Tex. 550, 551. 

A motion for rehearing was filed in that case, and in deciding the mo- 
tion Mr. Justice Stayton, at pages 562, 563, observes: 

"Weareof the opinion that the framers of the présent constitution in- 
tended, by the language used in that instrument, to so far extend the mean- 
ing of the words, ' the homestead of a family,' as to make them embcace not 
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only tba^botae or résidence of the familyv but, in addition tberètb, the place 
wliere tlie head of the family tnay exercise his calling or business, even though 
the ^^me.^e upon land in a town or city, net contiguouB to thaï upon which 
the hp^ie or résidence of tlie family st^nd?. * * * ïhe intention by the 
constitution, in the language used, muet bave been to es:tend tbe protection 
which it waaiBtended to giVe to something undër the désignation of • the 
homestéàd of'k fainily,' hoMrévér incOngruoUs that sornethine may be to tbe 
ordinary meàttiàg of the words • hûmestead ' or 'homeof the family,' which 
bad not bee];^ considereâ protçoted by tbe terms of former constitutions, under 
the décisions, of ibis court, and that that something was < a place to exercise 
the cajling or business of the head of the family. ' " 

Shryoch v, Latmer, 51 len. 674; Inge v. Cam, 65 Tex. 75; TFïHis v. 

' 76 Tex. 82, 18 S. W. Rep, 68. 

That the constitutioQ places thé business homestead of a debtôr be- 
yond the reach of creditors who attempt to sell it to satisfy an indebted- 
ness ineurred in the purchase of goods, wares, and merchandise, is 
clearly sèttled by ail the cases cited. The objection urged by défend- 
ants, that the " bill sets forth no faCts constituting a désignation of the 
land therein described as a homestead," is answered by the chief jus- 
tice in MzUetv. Mmke, where he says: " By it [meaning the constitution} 
the homestead, lot or lots are designated by the use made of them." 
The allégations of the bill plainly indicate the intention of complainants, 
and the use made of the property by them, and that use, coupled with 
thé intention, was a désignation of the lots as a homestead, within the 
meaning of the constitution, 8ee Oardner v, Douglaas, 64 Tex. 76. 

The remaining ground of objection is that a court of equity will not 
restraiii the sale of a homestead, but remit the party complaining to his 
remedyi at law. This objection présupposes that asale'of the homestead, 
owing to its invalidity. Wôuld eotivey no title to the purchaser, and, 
therefore, equity should not interpose its restraining hand. Upon thiS 
point the remaiks of Mr. Ghief Justice Stayton in Oattle Co. v. State, 68 
Tex. 637, 638, 4 S. W. Rep. 865, although having référence to another 
question, are strikingly apposite: 

"A défendant who àssertsclaiin, even under an instrument void on its face, 
cannot be heard to say that it bas not such semblance of validity as to create 
a cloud upon the>title to property which it professes to convey that will préj- 
udice the righfc of the real ôwner if it be not removed. He cannot be heard 
to say that otbers will not attach to it the same degree of faith and crédit as 
a title-bearing instrument W;hich he in good faith gives to it, and that, to the 
extent of the doubt or cloud tbus cast upon the real title, its bolder is injured, 
or is likely to be injured." 

That court? of equity will enjoin the sale of a homestead under exécu- 
tion appears. \?ell established by the authorities. The rule is thus stated 
by Mr. High:! 

, "Eegarding tlie sale of the homestead interest as operating as a cloud upon 
the title, and the légal remédies being generally inadéquate for the prévention 
of such a grlevance, relief in equity bas been freely extended for the puipose 
of preventingan ënforced sale under exécution of promises in the actual oc- 
cupancy of the debtor as a homestead, and which are protected from levy and 
sale under the homestead exemption laws of the state." 1 Higb, Inj. § 438. 
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Mr. Freeman says: 

"The sale of homestead property under exécution has frequently been en* 
joined. The injunction, in such cases, has uniformly been justifled upon the 
ground that the sale, if permitted to be made, would croate a cloud on the de- 
fendant's title." Freém. Ex'ns, § 439. 

In Thompson on Homesteads and Exemptions, (section 681 ,) it is saîd 
ï)y the àuthor that— 

"One of the grouhdS on which courts of equity freqnently interfère for tho 
protectlbn of the debtor's homestead is cloud upon title. Thus, where a hôuse 
coDStitùting a part of a debtor's homestead has been sold under an exécution 
against him, altbough the sale confers no title, yet it constitntes such a cloud 
upon tiie debtor's title that équity will interfère to enjoin possession. So, in 
QXûff to prevent a oloud being cast upon hia title, a court of equity will en* 
join a tbreatened sale of a debtor's homestead." 

See, also, 10 Amer. & Eng. Esc. Law, p. 809, lit. " Injunctions." Réf- 
érencé ajso to the foUowing cases will conclusively show that injunction 
is the prpper rem edy to prevent the threatened saleof a homestead under 
circum'stances disclosed by the bill in this suit. Oardner v. Doughss, «*- 
pra; Van Ratdiff v. CaU, 72 Tex. 491, 10 S. W. Rep. 578; Mrût v. 
O'iVêa, 106 U. S. 272, 1 Sup. Ct. Rep. 825. 

Défendants rely, in support of their position, upon Whkman v. Willis, 
61 Tex. 421; Carlin v. Hudson, 12 Tex. 202; and Cameran v. White, S 
Tex. 152. It is apparent frbm an examination of those authorities that 
they are wîthout application to the facts as set forth in the bill of com- 
j)làint. Tlïere no homestead question was involved. Hère the only 
purposeof the bill iatorestrain the sale of homestead property, which is 
securely protected from forced sale by the constitution and laws of the 
State. Tbe demurrer tothe bill should be overruled; and it is so or> 
deréd. 



Webb et vas. v. Hatneb et al, 
(District Court, W. D. Texas. March 13, 1893.) 

In Equity. Suit by John A. Webb and wife against Hayner &. Co. and 
Paul Fricke to enjoin the sale of a homestead. Heard on démarrer to bill. 
Overruled. 

&eorge F. Pendexter, for complainants. 

James B. Qoff, for défendants. 

Maxky, District Judge. The bill in this suit is in ail respects stmilar to 
that in case No. 182, (49 Fed. Eep. 601,) except that in the présent bill it ap- 
pears that the exécution was levied by the marshal upon différent, but ad- 
joining, property; and the complainants in this suit hâve no homestead Other 
tban that déscril>ed in the bill. which is used solely for business purposes. 
The demurrer of défendants raises the same groundsof objection as those al- 
ready considered, and a like ruling must follow. It is therefore ordered that 
the deinnr;rer be overruled. 
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Plainiiff aad defendàdt banks for several years had acted as, agents ;foreaohoth6r 
in tbe collection ot cheoks, notes, and drafts, tbe practice beln^ ~f of" ôach to crédit 
, thç Qt^ar tor c%?cks yrben reoeived, aid.for dratts and-notejs wltenAdvi^ed of tlieir 
' pàjràienik; tThét^ à cbéQk was retui'ned uapald after bëlng^ credltéd, tbe «mount 
thet-eof W6B<é&ttrKed'bàck again. The ainimats thns Oollëctëd'#ére mingléd wlth 
tbei(enfiral;f<iiBâB of tbei)ank. Flalntifl' sent défendant a note for "collection and 
crédit, " wÙoh,^pn matu^rlty, was paid by a ob^ck. and crédit waslmmediately giyea 
on'tbiB bookC ' But défendant f ailed, and the check passéd into tbe hands of tbe re- 
ceiver; HetS^liat, in View of tbe course of dealtng, tbe two banks stood in tbe re- 
lation ot deiiti»- and credltor wlth respect to the amount of the ébecktiatid it be- 
came a part of the assets of the banli. 

In Equity. ; ®ûit by the Franjflin County National Bank ftgainst 
Thomas P. Beal| receivër ôf the MàVerîçk National Bank, to recbver pos- 
session of a. cèttaîn check 6r its proceeds. Heard on demurrèr to the 
bill. Sustairied. 

(hustm Brome, for com'p\air\a,nt, 

H'utchins & Wheder and Erank D, AUen, TJ. S. Atty., for défendant. 

CoLT, Cirduit Judg^. This case was heard upon demurrèr to thé bill 
of complai^l The défendant is the receiver of the Maverick National 
Bank, whichi closed its doors for business, October 31, 1891. For sev- 
eral years prior to this date the Maverick Bank had teen the agent of 
the çomplaihariito coUect checks on other banksj and drafts and indi- 
vidual notes of other parties. Ûnder thi^ course ofdealing, the Maverick 
Bank recèived such chécks, dralts, and notes, crediting the checks tothe 
complainant when recèived, and crediting the drafts and notes when it 
■was advised of their payment; and upon such crédits it allowed the com- 
plainant a certain rate of iuterest, but whenever a check recèived by the 
Maverick Bank, and credited to the complainant, was returned unpaid, 
the amount so credited was charged back to the complainant. The com- 
plainant was also agent of the Maverick Bank to collect checks, draffa, 
and notes payable in Greenfield, Mass., where the complainant was lo- 
cated, and the amounts of such checks were credited tothe Maverick 
Bahk on receipt, and the amounts of such drafts and notes upon the ad- 
vice of payment. The amounts collected were not kept separate by either 
bank, but the money was mingled with the gênerai funds. On the 28th 
of September, 1891 , the complainant mailed to the Maverick Bank a let- 
ter inclosing various checks and notes. The letter stated that they were 
iûclosed foi- "collection and crédit." Àniong thèse inçlûsùtes was a note 
for $10,000, dràwn by Èrown, Durrell & Co., of Bpston, payable to their 
oWn order, inddrjSed by them and also by J. A. Brown. The note fell 
due October 3i, 1891, and Brown, Purrell & Co. delivered to the said 
JMlaverick Bank, before it suspended, their check, drawn on the North 
National Bank, for $10,000, in payment of the note. This check was 
also indorsed by Brown, Durrell & Co. and J. A. Brown. Upon the re- 
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çejpt oftbe cli^ck,;the, Maverick Bank entered the amount pf said check 
OjXi îts books tp , tiiQ crédit pf the cpmpJainant. The check paaseid intp the 
Wpd? çf the exîimineruppp the failureiof the bank,,ajid its proceedaare 
iioî\ç in the ha.nds of tjje receiver.. 

TJpon this state pf facts the complainant cpntends tbat the Maverick 
Bank held this check as. its. agent, at thqtjme of the failure, and that it 
is entitled to the same, or the prbceeds thereof. The défendant, on the 
other hand, holds that, the Maverick Bank having given the complain- 
ant crédit for the note as paid, the relationship between the two became 
that of simple debtor and créditer, the title to the check which was re- 
ceived in pavment of the note passing to.the Maverick Bank ^t the tjme 
theerëdit wfts'gi'^éii'the complàinânt. Thé iiote in quéstion'wàs receîved 
by the Maverick Bank for "collection and crédit." Accprding to the 
course ofdefiâîHg betWeén thé parties, crédit wàs nbt tbbé given by the 
Maverick Bank ,i^nti] the note was paid. But it appeara that tbe not^ 
1WÏIS paid on the Sist day of October, and crédit fprthe amonnt given to 
thé coîïip^âîtiaî&it ibji* the MKverick Bànk. When paymènt was niàde>nd 
crédit giyenjitfieémBto me the Maverick Bank ceased to be agent of the 
complainant, and the relationship between the two becanie tliat of debtor 
and créditer. This proposition is basedupon the generalcourse of deal- 
ing; between the parties, and itmight not be applicable to the case of a 
single note sent by one bank to another for collection and remittance. 

The real contention on the part of thé complainaiit relates to the form 
pf payinen't. It, is' "ûot serioùsly queslÎPhêd that, if thé bank had re- 
cel ved pajrment in money which had been mittgled -With the gênerai 
/updft of tbe banki Wi^ <'°™î'^*^'^^°* could pot follow the spécifie fund, 
biHCould only eomé in as a gênerai créditer. Ido not think any sound 
reason bas been adVanbed for drawing a distinction between a payment 
innaoney. anda paymentby check under the facts presented in this case. 
When the Maverick Bank received payment of the note, and credited 
the complainant with the atnpunt in its gênerai account with the com- 
plainant, it assumed ail responsibility with respect to the payment of the 
ndtç. If the check received in payment proved to be bad, it wouid.not 
relieve the Jd!averick Bank.^ It might bave received payment in cash, 
or by check or draft, or even by the substitution of a new note, but with 
this the cpmplainant had no concem. Looking at the gênerai nature of 
^e tratisffctions between thèse parties, it seems to me that, when the 
note was paid and crédit given to the complainant, the agency of the 
Maverick Bank to coUect and crédit this note ceased, because, as between 
the complainaiit and the bank, the bank had doné that which it was re- 
quired to do, and therefore the relation of the parties from that time 
xn^ist be held ,;to ^e, that of debtor and cred;itor; The form of payment 
is. immateriai,; because it could not afifect the claim of the complainant 
^^inst the bank, su<di payment being at the risk of the bank. Marmç 
Sffnkv. FuUm Bank, 2 Wall. 252, 256. In the case;0f Manufacturer»^ 
Miit^\Bank y. .(^tinentfd Bank^ 148 Mags. 555, 20 N. E. Rep. 193, the 
drah had not been collected at the tiipeof the insolvpncy of the bank» 
and the court h«ld that the agency to qollect was terminatçd by Buch in- 
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flolvency. In t&'è 'preseiit case, so far as the complaînant and tlie Mav- 
erick Bank are éôiicerïied, the note had been colïected and crédit given. 
The reasoning off the court in the last above citëd case would seem to 
support the contention of the défendant in this case. So far as the con- 
clusions reached -by the court in Leviv. Bank, 5 Dill. 104, are incon- 
éistent with this opinion, I do not' agrée with them. Demurrer sus- 
tained. 



East Tennessee, V. & G. R. Ce. a d. v. AtIiIuta & F, R. Co. 

(Olrçitlt Comt, S.D. Georgia, W. D. February 34, 1893.) 

1. RKOTIVBRS— JUEISDIOTION OP StATB AND FeDEBAL OoUBTS— COMITT. 

' Cômity does not reqaira that a fédéral court shall refusé tO appoint a recelver fer 
a sailroad because of the pendency of a prior foreclôsure suit in the state court, 
wUèn sùchsuit is admittedly an amlcable proceeding, intended as ameans of nnrb- 
Ukg the property into success, and it appears that there is no immédiate pnrpose of 
procuring the appointment of a recelver tberein. , , 

5. SAliE— PMOaiTT OF SUIT AND OF POSSESSION. 

Wfaere a receirer appointed by a f eder&I court actually takes possession of thé 
property, the jurisdictipn of tbat court is complète, and possession will not ba 
yieldéd to a recelver subsequently appointed by a stàté court, although the suit in 
the Btàte court was commenced bef ore tbat in the fédéral court. 

8. Sam5-^ï*o8session— WhatConbtitutes. , 

Tl^e fact thatj tbe state court, prior to the appointmet^t of the fédéral receirer, 
bad grantéd aii order restralning the ofScers of the ootapa,ny f rom using its fonds 
for «tbçr than oorporate purposes, does not sbow prior possession by it. 
4 FBDBBAIj pOCRT8-r-JDBI8DIOT;ON— Kesidbnob ,op I$.aii,boas Cobpobation. . , ; 

Under the laws of Georgla, (Code, § 8406,) a railroad Corporation is a résident of 
tiie entirë state, and aa'iiihabitant of ail the counties througb which the road rokis, 
a^d maybe sued in any of tbem. Davis v. Banking Ça,, 17 Oa. 326, foUowed, 

B. BÀMB— "IN^ABITANOT. " 

Uhdér Eev. St. tJ. S. S 789, declarlng that civil snlts shall only bè brougbt in the 
distript of vrhich the defeqdant is an inhabitant, etc., a railroad company is an in- 
habitant of àny district in which it opérâtes its road through authorized agents. 
IT.'B. V. Ba4lroaaCo.i 49 Fed. Rep, 297i foUowed. 
tt. Samet^Efseot of State OtAies. 

> W^ep; a fédéral court bas gênerai jurisdlotion of the controversy, and tbe fédéral 
sistn'tes give tbe plaintiS a cboice as to tbe district in -Which he will sue, the jUris- 
' dictipn thuB obtainéd cannot ba restricted by the laws ôf the state respecting tba 
venij^of causes. 
7. Samb— RepeJulof Statotb— SuiTS or ''Local Natueb." 

Rev. St. V, S. §§ 740->743, relation to the districts in which snlts of a "local nat- 
ure" maybe brougbt, :were not repealed by the jurisdictional acts of Un, iSSl, or 
1888; 

6. SaUB— RbCBrVBBSHIPS. 

A suit by oreditors for the appointment of a recelver for a railroad is a suit of a 
"local nature, " withln tbe meaning of Bav. St. V. & SS 740-743, relating to the dis- 
tricts in which suits may ba brougbt. 



In Equity.' Bill by the East Tennessee, Virginia & Georgia Railroad 
Company and the Western Railroad Company of Âlabama against the 
Atlanta & Florida Railroad Company for injnnction and the appoint- 
ment of a reoeiver. PlaintifFs move for an attachment against T. W. 
Garrett for resisting the decrèe of the court and interfering with the pûa- 
session of R. H. Plant, as reoeiver. Motion granted. 

(Mhourif King & ^aMing, for plaintiffs. 
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itfànbn ji^mn, for B. H. Fiant, reœivèr. 

Henry B. Jackson and John L. Tye, for àttàchment défendant. 

Speee, District Judge. It appears from the record and other évidence 
before the court that at 40 minutes after 9 o'clock on the 9th day of Feb- 
ruary we signed an order directing R. H. Plant, as receiver of the cir- 
cuit court, to take possession of the property of the Atlanta & Florida 
Êailroad Company, The order was granted upon considération of the 
bill before the court, and in view of its sworn allégations. Mr. Plant, 
through his agent, immediately proceeded to take possession of the prop- 
erty as directed, and, according to his report, verified by oath, his agent 
and représentative was in actual custody in the office of the company, 
the officers présent having been notified of the order appointing him, 
when T. W, Garrett, superintendent of the défendant corporation, en- 
tered the office, and, having been informed by the agent of Mr. Plant 
of his possession as receiver, declined to recognize the same. Mr. Gar- 
rett informed the agent of the receiver that he himself had been appointed 
receiver by the state court at 10 minutes after 11 o'clock. The order 
put in évidence hère by the respondent indicates that the appointraent 
by the state court was made at 15 minutes after 11. Then, in the prés- 
ence of the agent of Mr. Plamt, Mr. Garrett went to the téléphone, and 
notified a Mr. Humphreys that he (Garrett) had been appointed re- 
ceiver, and directed him to recognize his authority. At this timo the 
receiver of this court had been in actual possession for some time; how 
long, it does not distinctly appear. It is therefore évident that the re- 
ceiver of this court was appointed nearly two hours before the order ap- 
pointing the receiver of the state court was granted by Judge Clarke; 
and, further, that he was actually in possession when the receiver of the 
state court. came in, announced his appointment, aud attempted to take 
possession. It is insisted, however, that the bill in the state court was 
pending for quite a while before the bilî in this court was filed. But it 
is perfectly évident that it was an amicable proceeding, to which certain 
creditors and the road were parties, with no immédiate purpose to ask 
for the appointment of a receiver. One of the leamed counsel, Mr. Jack- 
son, who bas opposed this motion, who appears now for the respondent, 
and who states that he représenta large interests in the bill in the state 
court, has stated in his argument hère that the bill before that court was 
an attempt to "nurse the struggling little road into success," and he 
stated further that at varions times counsel for and against the bill had 
consulted, and had endeavored, with success, to prevent Judge Çlabkb 
from appointing a receiver. No rule niai, calling upon the défendants 
to show cause why a receiver should not be appointed, had been issued; 
and yet, notwithstanding thèse admitted facts, in two hours after the 
United States court had acted, we find that an order, granted by the 
consent of the parties, was taken, appointing a receiver of the state court. 
On the pther hand, the bill brought iii the United States court is pre- 
eented at the instance of creditors for a large amount, who appear to be 
earnestly insisting upon the payment of their debts. If it be true, HB 
v.49F.no.8— 39 
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the bill allèges, that the Easl iDéanas^èar^irèinift & iGaôrgia iBfeiltoad 
Companyanid itfe Westeni Railroâd CJôinpany of 5ilabamttfîtb6|)laintîffs, 
are ereditors of the Atlanta & Florida Railroad Company, must they be 
d^îatteâ ,'tha privilège of applying te a, forqm iwîhîch tthèy bave a right 
to é*éfc. becaïtsô there bas îbeen in tbe state court an aiqieable billi in- 
tçnded to "nutse" their debtor intO propperity? Is it ppiïipeten,t by a 
ptôoeieding of thaA character for arportion of the créditons to take charge 
of litigation involving the entire assetsof the cpmpany to "stand off't 
othet -ereditors, uige tbe court; to delay the relief :which the bill appar- 
ently seèks, aad then invojte the doctrine, of comity to defeat an earnest 
att^nipt: by the ereditors to ; seek relief elsewhere? We think not. To* 
appljR the dootrîme of comity tosuch facts.wojild seem unwarrantable. 
, rNôr.'doea the mère peadency of the bUl in the state court in itself 
dffliy.to tbis court the poMrer of appoiiiting a receiver where it bas juris- 
dieÂ6D;éf the parties, and where itSi action is otherwise proper. Nor 
williaufch periîdeiicy affectthe title of tbe receiver of this court» The 
titieîôf .a.rfâîeiVer, on bis appOintment, dates back to the time of grant- 
ing the otder. ; Beach,; Bec par. 200,. In cases of conflicting appoint- 
roieiatSi tbe courts wiU inquire into the priority of appointment, and» if 
necepaafy, wiU take into; conaideïa'fciDn fractions of the day. Id. 232. 
Wbiie courte of equity bave : inaiêted upon. the doctrine of lis pendensy 
they bave fqund it dîfSûult, and ofteil inéquitable, to force it. Id. 200. 
Tbe rule upon that 8ubj0et in this: etate is dedueible from the décision 
of tbe suprême :C0Urt in Bank v. 'Pmsteês^ &Z Ga. 552, where the court 
(Jackson^ : Justice,' delivering tbe opinion) uses this language; 

"But it would seem herelhat tbe stockhcdders' biil bas been pending bere 
for a long timfl in the circuit cpurtflf the United States, and »o recejver is yet 
appoi/ited. Perhapa noiieever will be. ila the judgment créditer to wait 
until one is tp^ be appointed? He is not even in this case made a party to the 
bill in tlie IJnited StateS court. If he were, and if the billjtliere flled waa 
similàrto this in reviéw' bere, and coiild accomplish the same énd, to-wit, the 
collection of this debt by the judgmeut créditer, having the final process of 
tbe state court la his hands, even tlien we should rule that neither law nor 
equity nor comity would requireithe equity court to wait upon the United 
Statra court in â case like this. " 

! The application of that décision is tbat neither law, equity, nor com- 
ity will require tbe United States court to wait upon tbe state court in 
a case like this.- 

In a very carefully considered case, Mr. Justice Bradley, wbile pre- 
sidîng in this circuit, gave a controlling définition of tbe law. In Wû- 
mer Vi EaUrùàâCo.iQ Woods, 426, tbe leamed justice used this language: 

"This test. I think, is this: not Whieh action was flrst commenoed, nor 
which cause of action bas priority or superiority, but which cou rt flrst acqnired 
jurisdiction over tbe prqperty. If theiFultpn county court had the power to 
take possesmqn when it (^id so,;and 4i<^ n*3^ iuvade the possession or jurisdic* 
tion of this court, ita possession wilt noit be interfered Wfith by this court. 
The partiëà must eithér gà tO that court, and pray for the removal of its band, 
or, having procured an «djudication of their rights in this cOurt, must wait 
till tbei action of that coûtât bas been brougbt to a close, and jùdicial- possession 
bas ceased. Service of process glves jurisdiction over the person, — seizure 
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glves Jurisdiction ovêr the-prôpèrtyj and^ tinifir it îs seized, no matter when 
the suit was commenced, thé court does not hâve jurisdictiOn." 

In this holding the Honorable John Erskine, the judge of this district, 
now retired, concurred, and in ita support Justice Bhadley cites many 
âuthorities, which he stateà hâve been "somewhat carefully consiilted." 
In addition to theée it tvill bè instruetivç to refer to Barion v. Keyes, 1 
Flip. 61; Levi v. In^rahce Oo., 1 Fèd. Rep. 206; Waiker v. Flint, 7 Fed. 
Rep. 487; Ikmn w.Lmry^l How. 172; Qmwold v. RaUroad Co., 9 Fed. 
Rep. 797; Oirvév.Eeyman, 111 U. S. 176, 4 Sup. Ct. Rep. 355; Heid- 
ritter tr. OU-ClotfiCo., 112 U. S. 294, 6 Sup. Ct. Rep. 135. 

It is insisted, however, thatthe sapenor court of the state had takeh 
control of the property, becaûse, upon an amendment to the bill therein 
perididg, alleging that the ofiScers were permitting a use of the corpora- 
tion funds for priyàte purposeS, it had gràûted a restraining order en- 
joining the officers of the road from permitting the use of its funds for 
other than the purposes of the corporation. This, however, was noth- 
ing more than an order to restrain actual or threatçned malfeasance of 
an officer or officers of the corporation, and was in no sensé a seizure 
of the property itself. It iiidèéd was a distinct récognition of the fact 
that the officers were yét in control. Otherwise, no injunction would 
hâve beeo issued against them. 

The sole remaining objection to the order apparently necessary to enforce 
obédience to the decree of this. court is thatthe circuit court of the United 
States for the northem district of Georgia bas exclusive jurisdiction of 
the controversy prèsented by the bill, for the reason that the principal 
office of the company is in that district. In support of this proposition 
it is ui'géd that in the case of Banking Co. v. Seymour, 53 Ga. 499, the 
supreriie court of the state held that section 3406 of the Code of Georgia 
imperatively requires that the suit must be brought in the county where 
the principal office of the company is located, unless it is upon a con- 
tract made or to be peribrmed in some other county. It is, however, 
true that the résidence of a railroad corporation in Georgia is not re- 
stricted to the county in which its principal office is situated. In the 
case of Davis V. Banking Go., 17 Ga. 323, it was held that such a corpo- 
ration is a résident of the entire state, and an inhabitant of ail the coun- 
tîes through which the road runs. This décision had under considéra- 
tion the act of the gênerai assembly now embodied in section 3406 of 
the Code. This allowed suits to be brought against railroad companies 
in any county in which a tort sued for was coramitted, or in which a 
contract declared on was to bave been performed. This statute they 
held not to be in conflict with the provision of the state constitution, 
then of force, which declared that no person shall be sued elsewhere 
than in the county in which he résides, The doctrine of the case in 17 
Ga. was reaffirmed in RaUway Co. v. OaAs, 62 Ga. 410. In that case 
Judge McCay, ibr the court, observed: 

"We do not care to go over the elaborate argument o£ Judge Benninq in 
thé case of Davis v. Banking Co., 17 6a. 336. There was a unanimous 
decisiofi of this court upon the conformityof thèse laws to the constitution 
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lequiring auits to be brought in the county pf the résidence of the défend- 
ante. The argument Is fnll.-exhaustive, and, in our judgment, conclusive. 
The position it takes lias ever since been taken as tlie law of this state, and 
we approVe of and adopt it." 

The suprême court of the United States has declared in several cases 
that corporations are conclusively presumed to be résidents of the states 
in which they are created. Railroad, Ço. v. Koontz, 104 U. S. 6; Ex 
parte ScftoUenberger, 96 IJ. S. 369; Railroad Co. y. Letson, 2 How. 558. 
In the, case oi Locomptîv^e Engine, ào.-, -Co. v. Erie R, Co., 10 Blatchf. 
307, it was held that railroad corporations are tô he regarded aa rési- 
dents 9f every district of the state of. their domicile in which they own 
property and exercise their functjons. In the very récent case of U. 
S. V. Itaikoad Co., 49 Fpd. Rep. 297, Justice Haelan, in the northern 
district of California, held that a railroad corporation doing business in 
a district becomes an inhabitant of the district. The learned justice 
points ont the ohvjou? fact that, if the construction of the statuts in- 
sisted. npon by the counsel for défendant is maintainable, it would 
effectually destroy the jurisdictionof thèse courts in ail suits against joint 
défendants where a necessary party lives out of the district in which the 
suit is pending. It was, moreover, bdd, in the western district of 
Texas, by Judge Maxey, in ZamUrino v. Railway Co., the suit is main- 
tainable in a district where the road runs, although the principal office 
was located in another district. This is reported in 3 8 Fed . Rep . 449 , and 
was followed in the case of Riddle v, Railroad Co., 39 Fed, Rep. 290. 
It moreover appears to be true that where there is the proper diversity 
of citizenship which will give the circuit court of the Uhited States gên- 
erai jurisdiction of the controversy, and where the fédéral statu te confers 
upon the plaintiff a right to sélect the district within wliich the suit can 
be brought, the laws of the state regulating the venue as to suits in the 
state courts will not hâve the effeçt to restrict the territorial jurisdiction 
of the fédéral courts within limits more narrow than those prescribed by 
the açts of congress. Cowks v. Mercer Go., 7 Wall. 118, 122; Railway 
Co. V. Whilton^s Adm'r, 13 Wall. 271; Insurance Co. v. Morse, 20 Wall. 
453; Dcim y. James, 2 Fed. Rep. 618. 

The hill before the court allèges that the Atlanta & Florida Railroad 
Company is a corporation under the laws of Georgia, and a citizen thereof, 
and that the plaintiffs arp citizens of the other states named; that the 
railroad for which a reçeiver is asked is located in both districts of the 
state. One terminus of the completed portion is Atlanta, in the north- 
ern district, and the other Ft. Valley, in the southern district. The 
larger part of the completed portion, as well as of that projeeted and sur- 
veyed, but not completed, is in the southern district. The proper di- 
versity of citizenship to give the court jurisdiction is apparent. 

The actof congress, prescribing the place where a person maybe sued, 
is not one afifecting this gênerai jurisdiction of the courts. It ia rather in 
the nature of a personal exemption in favor of the défendant, and it is 
bne which he may waive. Ex j^airte SchoÙenberger, 96 U. S. 369. As- 
BUnaing, for the présent, that the défendant corporation will waive noth- 
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ing, it becomes important to détermine, by an analysis of the line of 
statutes npon this subject, whether jurisdiction bas been affirmatively 
conferred upon this court. The eleventh section of the judiciary act of 
1789, foUowing clauses which conferred jurisdiction on the circuit courts 
in ail suits of a civil nature at common kw and in equity, on account of 
diversity of citizenship, fédéral questions, alienage, etc., provided as 
foUows: 

"But no person shall be arrested in one district for trial in ànother in any 
civil action before a circuit or district court. And no civil suit shall be 
brought before either of said courts against the inhabitants o£ tlie United 
States, by any original process, in any otlier district than that whereof he is; an 
inhabitànt, or in which he shall be found at the timeof serving the writ." 
See section 730, Rev. St. 

The next provision upon this subject will be found in the act of May 
4, 1858, (11 St. at Large, p. 272.) That act contained but two sec- 
tions, both of which relate to the tocwsof suits where there are more than 
one district in the same state, The first of thèse sections provided that, 
where there is more than one district in a state, the suit, if not of a local 
nature, and if against a single défendant, must be brought in the district 
where the défendant résides; but, if there are two or more défendants 
residing in différent districts of the same state, the plaintiff raay sue in 
either district. Vide section 740, Rev. St. And, in suits of a local, 
nature, where the défendant résides in a district in the same state différ- 
ent from that in which the suit is brought, the plaintiff may bave orig- 
inal process against such défendant directed to the marshal of the dis- 
trict in which he résides. Vide section 741, Rev. St. The second sec- 
tion provided: 

"Tbat, in ail cases of a local nature, at law or in equity, where the land or 
other subject-matter of a fixed character lies partly in one district and partly 
in another witbin the same state, the plaintiff may bring bis action or suit in 
the circuit or district court of either district, and the court in which it is 
brought shall hâve jurisdiction to hear and décide it, and tO causé meshè or 
Anal process to be issued and executed as fuliy as if the said subject-mattei* 
were wholly withln the district for which said court is constituted. " Vide 
section 742, Eev. St. 

This , as we shall presently see, is still the law, and expressly controls 
the question now under considération. The several provisions abové 
enumerated hâve been embodied in sections 739, 740, 741, and 742 of 
the Revised Statutes, ail manifestly relating to cognate topics, and de- 
signed to confer jurisdiction in the spécial cases to which they refer. ■ 

By the act of congress of June 1, 1872, (17 St. at Large, p. 198,) it 
was further provided that, in any equity suit to enforce any légal or 
équitable lien or claim against property in a district in which the défend- 
ant is not an inhabitant, or is not found, or does not voluntarily ap- 
pear, it shall be lawful to serve the défendant by personal service on 
him, wherever he may be, or to make service by publication. In case 
he does not appear, the effect of the judgment is restricted to the prop- 
erty in the district. Thèse provisions are embodied in section 733 of 
the Revised Statutes. This statu te had the effect to extend the proi- 
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visions of that portion of the act of May 4, 1858, which is embodied 
ip section 741 of tbe Revised Stetutes, tô the case of a défendant resid- 
ing Qut of the statej bvit who Vyas interested in property of a local nat- 
ure, within the jnrisdictibn, which the plaintiff was seeking to subject 
to a légal or équitable iiéh. Iti did not enlarge or btherwise affect the 
gênerai jurisdictionof the court in the "suit of a local nature," for which 
section 741 of the Revised Statutes provided, but it merely furnished 
the procédure by nieans of which the non-resident could be legally 
served and made a party to the judgment, so far as it affected the prop- 
erty actually within the opération of a légal or elquitable lien or claim 
Which the court had titherwisejurisdiction to enforce against it. Be- 
fore the'enactment'of this statutè we can well understand how, in many 
instances, the court was unable to affbrd relief to which suitors were 
obviously entitled, where the non-resident défendant owning property 
in the district could bot be served £^hd would not voluntarily appear. 
Vide Brighlford v. Luddington, 12 Blatchf. 287. The provisions of sec- 
tion 738 of the Revised Statutes werè afterwards enlarged by section 8 
of thfe act of March 3, 1875, which iS still of force 

To summarize the resuit of our examination, it appears that, when 
the revision of the statutes had beén made, the following provisions rel- 
ative to the locm of suits in the circuit court were in fuU force: 

Mm. The provision in the eleventh section of the judiciary act, that 
8uit8 of ai civil nature should be brought in the district of which the 
deféndàilt was an inhabitant, or in which he might be found. This 
bas beèn embodied in section 739, Rev. St. 

Second. That suits not of a local nature, where there are joint défend- 
ants residiug in différent districts of the same state, might be brought in 
either district. This part of the act of 1858 isexpressed in section 740, 
Rev. St. 

27iird. That in suits of a local nature, where the défendant résides in a 
district in the same state différent from that district in which the suit is 
brought, the plaintiff may hâve original process sent into the other dis- 
trict, and served upon the défendant there. This clause of the act of 
1868 was embodied in section 741, Rev. St. 

Fmrih. That suits of a local nature, where the land or other subject- 
matter pf a fized character lies partly in one district and partly in an- 
other within the same state, may be brought in either district, and the 
court in which they are brought shall bave plenary jurisdiction to hear 
and décide them, to issue and control the process, as if the subject-mat- 
ter were whoUy within the district for which such court is constituted. 
The compilers embrace this clause in section 742, Rev. St. 

Mfth. The provision for procédure to efifect service upon défendants 
in suits of a local nature, where the défendants are out of the territorial 
jurisdiction of the court, so that the judgment can be operative upon 
the property within such jurisdiction. This provision was made by act 
of 1872, and is embodied in section 738, Rev. St. 

. It is contended, however, by counsel who resist this motion, that ail 
thèse spécial provisions relating to suits brought in states where there 
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are more thaii one fédéral judîcial distri<)t were superseded by the pro- 
visions of section 1 of the act bf March 3, 1875. This, they claîm, was 
intended to covérthe ëntîré Sùbject, and to'indicate tlie locality in which 
civil suits in the circuit and district courts might be brought. They 
rely on the language — 

"No civil suit shall be brought beforeeither of said courts against any per- 
son, by any original process or procédure, in any other district than that 
whereof be is an inhabitant, or in which he la found at the tlme of serving 
such procesB." 

They insist, moreover, that the amendatory acts of March 3, 1887, 
and August 13, 1888, had the effect to repeal thèse provisions above 
enumerated by implication. Let us consider thèse propositions in the 
order of their statement. An analysis of the first section of the act of 
March 3, 1875, makes it apparent that it is a substitute for the eleventh 
section of the judiciary act of 1789, the provisions of which, so far as 
they confer gênerai jurisdiction on the circuit court, were embodied in 
subdivisions 1, 2, and 3 of section 629 of the Revised Statutes, and, so 
far as they prescribed the appropriaté district in which the suit might 
be brought, were embodied in section 739 of the Revised Statutes. Ame» 
V. ifager, 36 Fed. Rep. 129; U. S. v. M6ony,lU U. S. 104,6 Sup. 
et. Rep. 304. That act contaiued no provision covering the spécial 
cases provided for in the act of May 4, 1858, which, we bave seen, is 
embodied in sections 741, 742, Rev. St., which relate to joint défend- 
ants in différent districts of the samë state, and to suits of a local nature 
affecting property within thé jurisdictioni It was not the intention of 
congress, by the act of March 3, 1875, to doaway with ail the salutary 
statutes conferring spécial jurisdiction upon the circuit and district 
courts. "The intention of the law-maker constitutes the law. A thing 
may be within the letter of a statute and not within its meaning, or 
within its meaning and not within its letter. In cases admitting of 
doubt, the intention of the law-maker is to be sought in ail the context 
of the section, statutes, or séries of statutes, in pari materia" This lan- 
guage is used by Mr. Justice Swayne, for the court, in the case of -4t- 
Mm v. Dmntegrating (h., 18 Wall. 272; and the leamed justice applied 
the doctrine by the annonncement that, although an admiralty case is a 
"civil suit," the prohibition in the eleventh section of the judiciary act 
had no référence to it. A décision more directly in point is the case of 
U. S. V. Mooney, 116 U. S. 104, 6 Sup. Ct. Rep. 304, where Mr. Justice 
Woods, in ddivering the opinion of thô court, used the language fol- 
io wing: 

"How, then, can the snbstantial re-enacttnent of section 11 [of tbe Judi- 
ciary act] by the act of March 3, 1875, witti modiflcatious iiumaterial, as far 
as tbe question in band is concerned, bave an effect which tbe original sec- 
tion did not? * * * To sustain tbe contention of tbe plaintififa, we must 
hold tliat tbe purpose of section 1 of act of Mardi 3, 1875, was to repeal by im- 
pliealian, and to Bupersede, ail laws conferring jnrisdictiun on the circuit 
courts, and, of itself , to cover and regulate the wbole subject. But this con- 
struction wonld lead to conséquences which it is clear congress did not con- 
template. The act of 1875, it is clear, was not intended to interfère with the 
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prior statat6s cohferring jurisâictîon tipoti the circuit or district courts in spé- 
cial cases and over particular subjecta. Its purpose was to glve to the circuit 
courts a.jurisâictio;i wtii,ch the fédéral courts did not then possess, by enlarg- 
ing their iurisdiction in suits o£ a civil nature, in common law or in equity, 
and not to take away fromthe circuit or district courts jurisdiction conferred 
by prior statutes." 

' That the scope of the first section of the act of 1875 was to be limited 
to the général jurisdiction of the courts, conferred by the eleventh sec- 
tion of the judiciary act, was distinctly held by Circuit Judge Sawyer 
ih Ames v. Hager, 36 Fed. Rep. 129; by this court in U. S. v. Shaw, 
39 Fed. Rep. 433; and by Judge Barr, in Kentucky, in U. S. v. River 
Mills, 45 Fed. Rep. 273. It foUows, therefore, that the spécial cases for 
which provision was made by the act of May 4, 1858, embodied in sec- 
tions 740, 741, and 742 of the Revised Statutes, relating to the locality 
of auits in the states containing more than one district, were not within 
the contemplation of oongress whenthat act was enacted, and are not re- 
pealed by it. The language of that act, so far as it requires suits ta be 
brought in the district of which the défendant is an inhabitant, or in 
which he is foand, is tiot at ail différent from the eleventh section of the 
judiciary act. This was co-existent with the act of 1858, and, as we 
bave seen,: was embodied in section 739 of the Revised Statutes by the 
compilers, as an independent provision, not at ail in conflict with the 
législation conferring jurisdiction, and making it effective in the spécial 
cases indicated in sections 740, 741, and 742 of the Revised Statutes; 
ail of which were re-enacted by the adoption of the Revision siœul • 
neously with it. The provisions of thé act of March 3, 1887, and of Au- 
gust 13, 1888, amendatory of the act of 1875, in respect to the ques- 
tions under discussion, are in no particulars différent from the latter 
act. Thèse récent statutes, therefore, are likewise within the range of 
the authority of U. S.v. Mooney, supra, and, in the opinion of the court, 
deariy did not repeal sections 740, 741, and 742 of the Revised Stat- 
utes. It is moreover true that, if we trace the same provision through 
the numerous acts of congress passed since the act of 1875, and since the 
act of 1888, whereby other divisions of judicial districts are created in 
the several states, it will be observed that suits of a local nature are al- 
^ways excepted from the provisions changing the locality of suits, or re- 
quiring subséquent suits against its résidents to be brought within the 
new divisions. 

It is; insisted, however, by the learned counsel for the plaintiff that 
this is not a suit of a locîil nature, within the meaning of the act of con- 
gress. To this proposition the court cannot assent. We are controUed 
by the avjerments of the bill. It allèges that thé défendant corporation 
is insolvent; that the plaintiffs are creditors; that the only means by 
which they can obtaiû payment of their debts is by the seizure of the 
râilroad itself,^ — the tes, — which is the subject-matter of this litigation. 
This railroad is mainly real estate, and is an entirety. A large part of 
it is actually located within this district. In so far as the assets are 
Personal, they are likewise largely located hère. It is therefore a suit 
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of a local nature, and the fact that a portion of this entirety is in the 
northern district of Georgia does not aiïect the local character of the 
suit. The statute of the state Code (section 3149a) gives to the plain- 
tiffs an équitable right to subject this property to the payment of their 
debts, which right, it bas been repeatedly held, a court of equity of the 
United States can enforce. To do this, it is necessary for a receiver of 
the court to take aetual possession of the res, to control and administer 
it, and to do this in the locality in which it is situated. The character 
of the suit is not doubtful. 

An attentive examination of ail the enactments hereinbefore referred 
to will, we think, lead to the inévitable conclusion that it was not thè 
purpose of congress, by the acts of 1875, 1887, or 1888j to repeal the 
salutary provisions which enabled the circuit court to afford relief in 
any district where the suit is of a local nature, or where the property 
spugjit tp be reached is an entirety, and is partly within the district and 
partly within another district of the same state, or relief as against thé 
property itseîf, where it is within the district, and is subject to a légal 
or équitable lien or claim, even though the défendant be a résident of 
another state. It follows, therefore, that the jurisdiction of the circuit 
court in this, the southern district of Georgia, over the parties and the 
subjeet-matter of this litigation, is stroûgly founded upon the fact that 
the property to be dealt with is of a fixed character, and is located in 
both districts of the state, and as well upon the gênerai doctrine that a 
railroad corporation is a résident of the state of its création, and of each 
district of the state through which it runs. The case is very unlike dné 
where a railroad is operated in two districts situated in différent states, 
in which ancillary bills should be filéd, and orders extending the ap- 
pointment of a receiver are necessary; but in this case, under section 
742 of the Revised Statutes, the jurisdiction of this court is plenary over 
the entire property in both districts of this state. 

In several cases, notably in the case of Tefft v. Siernberg, reported in 
40 Fed. Rep. 2, we hâve attempted very carefully to indicate that in nq 
case would we encroach upon the proper jurisdiction of the state court 
relative to the substance of litigation. There the substance of the liti- 
gation was the goods which the sheriff had seized. Hère the substance 
of the litigation is the railroad itself. There was a balance, which a rc^ 
ceiver of this court might hâve administered; but, with a désire to avoid 
anything like conflict with the state court, we declined to permit the re^ 
ceiver hère to receive even that balance to which the creditors, whose 
claims were in the hand of the sheriff, apparently had no right what- 
ever. In a récent case {Candler v. Balkcom) a receiver had been ap- 
pointed by Judge Claeke a short time prior to a similar appointaient 
of this court, and that receiver, by télégraphie instructions of his ap- 
pointment, had taken possession of the property a few minutes before 
the receiver of this court attempted to take possession. Therein, ih a 
case parallel to this, we declined to interfère with thé state court, and 
the bill was dismissed. There are, however, cases occurring where the 
court feels obliged, and will hereafter feel obliged, to support its author- 
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ity apd: the action of its officera in oarrying out its judgments, and this 
isone ofthose cases. 

The court bas attentivdy considered the arguments of counsel for re- 
spondent, but is uttable to reach a conclusion differing from that an- 
Qounced upon tfae bearing on the application for tbe rule nid; nor is the 
answer for défendant in any respect sufficient to exonerate him from the 
légal conséquences, of tbe défiant attitude whicb be bas taken towards 
tbe proper order of this court in a mâtter of whicb it had both prior 
and plenary jurisdiction.' While the announcement is made with very 
great reluctance, tbd dqty devolves upon the court to make tbe rule ab- 
solute, and cause tb9 ftttachment to issue against tbe défendant, direct- 
ing tbe marsbal to arrest and commit him for bis contemptuous disre- 
gard of tbe decree of the court. If there is further disobedience on the 
part pf^ny person wbatsoever, tbe court will grant a writ of assistance 
squght, djtrecting tbe marsbal to take actual possession of tbe property 
of the défendant corporation. It will be so ordered. 



Pabk Bsos. & COi, Limited, v, Kelvt Axe MAnriF'o Co. 

(Otnsuit Court cf Appealt, SIxth Circuit. Janvaiy 29, 18S2.) 

L 7tB4pi]rfl-^D>inniBBB. 

A âemurrerto an answer denylng platntJlPs power to make the contract sued 
Vipovt âoes DOt admit the faots therein allegéd, so as to make theim part of tbe peti- 
tton; and itiserror for the court, oaoverruliDg the demurrer, to regard them as 
part oi the pétition, and dismiss the suit. 

I. LiMIf BD PAKIinniSHlrà— CiOinBACTB. 

Alt^ough Act Pa. June 2, 1S74, % 6, llmtts the Uability of partnerships formed 
thereunder to tSOO on a single undertc^ing, unless the same is in writlng slgned by 
two managers, yet a f ailure to so sign a contract for a larger amount will not pre- 
vent thepartnershlp from suing thereonwhen it bas made or tendered full per- 
formance. 

S. S^UIB— -'CbNTRAOT BT AOBIIl>— BATIFKU.TION. 

The allégation that the contract in suit was made by an agent for the beneflt ot 
plaintttp, a limtted partnership, organized under Act Fa. June 2, 1874, and that It 
bas sinoe beelt adopted by the partnership, is sufficient to sustain the action; there 
being nothing In the stàtute to prevent such ratiûoation. 

4. Bamb. 

Thé brîn^lng of a suit by a Umited partnership on a contract made by an agent is 
a ratification of its terms. 

5. COMFLIOK OF LAWS— COKTBÀOTS— LiMITBD PiJlTKBBSHIPS. 

The legality of the exécution of a contract made in Kentucky by an agent for a 
Umited partnership organized under the laws of Fennsylvania, Ih a suit brought in 
. theformer State, iS'to De. determined bythe laws of Kentucky, and not by the aot 
nnderwhiph the partnership was oreated. 

In Errpr to the Circuit Court of tbe United States for the District of 
Kentucky. 

Action hy Park Bros. & Co., Limited, against Kelly Axe Manufacturing 
Company. Demurrer by défendant su$tained. PlaintiS brings ercor. 
Reveirsed. 

Hvmphre^ & Davie, for plaintiff io error. 
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A. Bamett and WaMer Evans, for défendant in error. 

Before Jackson, Circuit Judge, and Sage and Swan, District Judges. 

Jackson, Circuit Judge. It appears from the record in this case that 
on December 9, 1887, the plaintiffin error submitted to the défendant 
in error, a Kentucky corporation, Iccated and doing business at Louis- 
ville, in said state, the following written proposition: 

" We propose to Bupply you with ail the axe and hatchet steel, of good and 
suitable qiiality, you will use in your works prier to December 31, 1888, net to 
exceed 125 net tons, nor be less Ihan 100 net tons, at H^ cents per pou nd. ïhe 
above priée is guarantied against our own and association décline on tlie un- 
delivered portion of tliis contract at the date of said décline. Terms: Four- 
months note, or 3 per cent, discount for cash in 30 days from date of ship- 
meut. Deliveries to be made f. o. b. Pittsburgh, less freight to Louisville, 
Ky. To be specifled for as follows, at the rate of 10 tons per month. In the 
event of serions flre, strikes, or delays, unavoidable or beyond our control, 
the provisions of this contract shall ceaseuntil sucli cause shall hâve been re< 
moved. In case any shipmentof steel proves unsuilable, it is understood that 
you will imm<^diately discontinue its use, and advise you (us) of the facts, 
that we may hâve the opportunity of decidlng what shall be done under th» 
circunistances, so tiiat possible îoss and damage to eitber you or ourselves 
shall be prevented." 

This proposition was signed, "Paek Brothers & Co., (Limited.) 
John A. Sutton," and was dated at Louisville, Ky., where it was sub- 
mitted to and accepted in writing by the Kelly Axe Manufàcturing Com- 
pany. Thereafter, plaintifif proceeded with the delivery of the steel, and 
when 80,097 pounds thereoi' had been received, the défendant declined 
and refused to accept the balance, amounting to 119,903 pounds, which 
plaintitf allées was duly tendered. Partial payments were made by de- 
iéndant on 80,097 pounds received, leaving a balance due thereon of 
$1,756.54 according to the contract price, which défendant relused to 
pay. The plaintiff thereupon instituted this suit in July, 1889, against 
the défendant, to recover tlie sum of $5,120.32, with interest theyeon 
from January 1, 1889, as the damages sustained by its alleged breaches 
of said contract. The first count of the original pétition or déclaration 
claims the sum of $3,363.78 as the net profit the plaintiff would bave 
made upon the 119,903 pounds of steel which was tendered to and re- 
fused by défendant; said net profit being the alleged différences between 
the cost of producing that quality of steel, with the freight thereon to 
Louisville, Ky., Irom Pittsburgh, and the contract priée of 8è cents per 
pound to be paid therefor. The second count of the pétition seeks to 
recover the unpaid balance of $1,756.54 on the 80,097 pounds received 
and accepted. In the pétition or déclaration the plaintifif avers that it 
is and was at ail times a corporation established and existing by and un- 
der authurity of the law ol the state of Pennsylvania, with power and 
rights, under the laws of said state, to contract and be contracted with, 
to sell and be sold; that since its création it has had and still bas its 
office and place of business at Pittsburgh, in said state of Pennsylvania, 
of which it is a citizen. The dépendant is alleged to be a corporation 
and citizen of Kentucky. 
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The défendant demurred to this pétition, setting up as grounds of de- 
mnrtee-^Krst,' that the sum clairaed in either or both paragraphs (or 
counts) of the pétition was not 8ufl5cient in amount to bringthe subject- 
matter within the jurisdiction of the court; second, thatsaid pétition, and 
neither paragraph thereof, states faets sufficient to constitute any cause 
of action as against défendant. This deraurrer was properly overruled 
and disaIJowed by the court, for the reason that the pétition claimed 
ihore than $2,000 for the alleged breach of the contract, and because, 
if the two counts could be regarded as presenting two distinct causes of 
action, they could properly be joined in one suit under the Kentucky 
Code, so as to make the " matter in dispute " sufficient to give the court 
jurisdiction. The theory of the demurrant was that the measure of dam- 
age set up in the first paragraph of the pétition for non-acceptance of the 
119,903 pounds of steel tendered, was stated in a way that would only 
entitlé plaihtîff to nominal damages, which, added to the $1,756.54 
cjaimed by the second paragraph, would be less than the $2,000 requi- 
site to çôn fer jurisdiction. This was clearly an erroneous view to take 
of the pétition, which claimed agaipst défendant the sum of $5,120.32 
for the breaches complained of, and the court below was right in over- 
ruling the demurrer. 

i Thereafter the plaintifif, by leave of the court, amended the first para- 
graph of its pétition, and alleged, iii substance, that defendant's refusai 
to accepta the 119,903 pounds tendered it under the contract was not be- 
cause of any alleged unsuitableness of said steel; that, by reason of said 
rfefusal,.plaintiff had been compelled tô and had disposed of said 119,- 
903 pounds of steel at the best market priée procurable for the same, 
which was 51 cents per pound; and that after allowing défendant crédit 
for the sum thus realized, and the further crédit of $233.31 as the freight 
on said quantity of steel to Louisville, Ky., and chargingit with the con- 
tract price of 8Ï cents per pound on the same, the différence amounted to 
$3, 064 i 02, which, with interest since December 31, 1888, constituted 
plaintifiTs damage for the non-acceptance by défendant of the 119,903 
pounds of steel. To the pétition as thus amended the défendant inter- 
posed several défenses. By the first paragraph of its answer, it denied 
plaintifi's oorporate existence. By the second, after admitting the writ- 
tcn agreement sued on, and its acceptance thereof, it denied that plain- 
tiff had prepared or offered to it axe and hatchet steel inquantitiesof 10 
tons per mOnth, or any quantity, during the period covered by said 
agreement, of good and suitable quality, needed in its work; thatplain- 
tiffihad tendered the 119,903 pounds of steel free on board the cars at 
I^ittgbUrgh, or any part of it, good or suitable for use in its factory; that 
itihad refused any tender of such steel; that the cost of manufacturing 
soch steel was 5 cents per pound; that there was any profit to plaintiff 
intnaking such steel, as claimed; that its refusai to accept the steel was 
npt caused by its unsuitableness; that plaintiff had the right, under said 
contract, todeliver within the year ending December 31, 1888, the 119,- 
90? pounds of steel, or any part thereof, or to receive 8 J cents per pound 
therefor; that plaintiff was, by its refusai or failure to accept said steel, 
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compelled to dispose of the samé; that the mârket priée thereof, afterits 
alleged refusai to accept, was 5f cents per pound; that the steel was dis- 
posed of at that priée; and that the sum claimed by plaintifif was due 
from it. By the third paragraph the défendant set up as a spécial dé- 
fense that the plaintifif and the other makers of steel throughout the 
United States had aboutand before December, 1887, entered into a trust 
combination to raise the priée of said steel from 6 cents per pound, 
which was a reasonable priée, and afforded a reasonable profit to the 
steel-makers, to 8} cents per pound; that défendant having a large axe 
and hatchet factory, in which much money was invested and numerous 
operatives were employed, was forced to sign said contract with plain- 
tiff in order to procure the supply of steel needed to carry on its works; 
that Si cents per pound was more than the steel was worth, and was an 
unreasonable price therefor, extorted from défendant under said trust 
<;oœbination; and that it was not, therefore, bound by said contract to 
pay said price, but was only liable for the actual value of the steel de- 
livered to it, which was of nô value. By the fourth paragraph, it was 
alleged thait the use of the 80,097 pounds of steel delivered to and ré- 
ceived by défendant had resulted in or caused a loss and damage to its 
business, occasioned by the trade rejeeting and refusing to handlé. its 
axes and hatchets because of the inferior quality of said steel employed 
in making the same, etc.; and for this damage a counter-claim of $10,- 
OOO was Set up. By the fifth paragraph of its answer the défendant 
averred that plaintiff was a joint-stock association, known as a partner- 
ship, (limited,) organized under an act of Pennsylvania passed June 2, 
1874, with power to sue and be sued in the firm name of Park Bros., . 
Limited; that plaintifif and défendant attempted to make the contract 
sued on, but that the same was and is from the ârst nuU and void; that 
plaintifif, under said act of June 2, 1874, had no power to make any 
contract, for the non-performance of which it could besubjected to a lia- 
bility in excess of $500, unless such contract was reduced to writing, and 
signed by at least two managers of said association; that the written con- 
tract declared on was not signed by any manager or managers of said as- 
sociation, and that said John A. Sutton, who claimed to be the agent 
■of said association, in fact had no authorityto bind it; and that, aâ said 
contract subjected plaintifif to a liability in excess of $500, it Was nuU 
and void, and défendant was not bound thereby. To thèse spécial dé- 
fenses, constituting the 3d, 4th, and 5th paragraphs of the answer, the 
plaintifif demurred on the grounds that tbey, nor either of them, pre- 
sented any défense or cause of action. The court did nOt act npon the 
demurrer so far as it related to the défense setting up the trust combina? 
tion between plaintiff and other steel-makers, but sustained it as to the 
counter-claim and overruled it as to the défense setting up the invalidity 
of the contract under the Pennsylvania aet of June 2, 1874; and there- 
upon the court adjudged and'decreed "that said demurrer be now car- 
fied back to the pétition, and the court adjudges that said pétition is in- 
sufficient in law, and the demurrer is sustained thereto;" to which plain- 
itifif excepted; and, under leaVegiven, plaintifif thereafterfiled an amended 



622 FEDERAL EEPOBTEB, vol. 49. 

pétition, settingforth that althougli said John A. Sutton executed the 
wïïitten dootract; sued on in his own individual name, and was bound 
thereon hîdiwidually, he made the eaime as agent for and for the benefit 
-of I^fdntiff, and that " plaintiff has adopted and does adopt said contract 
as its oWni" etc. The défendant demurred to the plaintiff s pétition as 
thus amended because insufBcient in law to sustain its action. The court 
sustained this deumrrer, and therénpon ordered the dismissal of the plain- 
tiffs suit, fronj which judgment the plaintiff prosecutes the présent writ 
of error, and, assigna for error in the action of the court below — First, 
that the court erred in overruling its demurrer to the fifth paragraph of 
the defendant'e answer, which set up the invalidity of the contract under 
the Pennsylvania act of June 2, 1874, for want of signature bytwo man- 
agers of the association; m:ond, that the court erred in its order carrying 
back the demurrer of the plaintiff' to the pétition, and adjudging the said 
pétition to be insufficient in law, and snstaining the demurrer thereto; 
third, that the court erred in sustaining the deiendant's demurrer to the 
pétition as amended, and holding the same as insufficient in law; and, 
/ourfA, that the court erred in its final judgment, entered July 9, 1891, 
dismissing the pétition. 

It does not appear from the record that the plaintiff was given or al- 
lowed the right of replying to said fifth paragraph of the answer upon 
the demurrer thereto beiftg overruled by the court, nor that its right to 
make reply thereto was waived or abandoned. On the contrary, it is 
shown by the record that upon overruling that demurrer of plaintiff the 
court prOoeeded to carry the same baokto the pétition, and adjudge that 
it waS insufficient in law, notwithstanding a direct demurrer thereto by 
défendant had béent previously overruled. It is undoubtedly a well- 
settled rule that a demurrer reaches back to the first error in the plead- 
ings, and judgment may, properly be given against the party who com- 
mitted it. In Oooke v. Graham, d Cïaneh, 229-235, Ghief Justice Mar- 
shall thua states the rule: 

"When the whole pleadins;s are thii» spreafl upon tlie record by a demurrer, 
it is the duty oi the loiirt to examine the whole, and go to the Qrst error. 
When tjie spécial deraiinerisby thei plaintiff, hia own pleadings are to be 
Bcrutinized, an^ tiie court wiU notice what would liavQ beun bud upon a gên- 
erai demurref," 

The principlia has no application, however, where the defect is one 
of form and r6ot of substance. Aurora City v, West, 7 Wall. 82, and 
Rnilroad Ca. v, jETarm, 12 Wall. 84. In the présent case the original 
pétition, as first amended on the measure of damages, was not bad upon 
gênerai demurrer. It states a good and valid cause of action against the 
défendant; whose demurrer thereto had been properly overruled. Upon 
what principle,; then, could plaintiff's demurrer to the fifth paragraph 
of the answer roî>erate toteiad into the pétition the facts and averments 
set up in the. fifth paragraph of the answef, on overruling p]aintifï''s de- 
murrer to that paragraph, and thus make the pétition bad? There isno 
rule «f plèading: warranting such a procédure as that. Plaintifif's de- 
murjrerto said: fifth paragraph, whileadmitting the facts therein alleged 
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for thé pùrpose oftestihg their légal èufScieiicy as a défense to the suit, 
did not so admit them as to make them a part of thé àverments of the 
pétition, or authorize the court toincorporate. them into said pétition, 
and thereby create defects therein which did nototherwise exist on the 
face of the pleading itself. We are accordingly clearly of the opiiiion 
that the second assignaient of error is weLL taken, and should be sus- 
tained. The other assignments of error are so connected as to be prop- 
erly considered together. 

The action of the court in overruling plaintiff's demurrer to the fifth 
paragraph of the answer, and in sustaining defendant's demurrer to the 
pétition as-thereafter amended, proceeded upon the theory that the writ- 
ten contract between plaintiff and défendant, which fqrmed the cause of 
action sued upon, was invalid or wanting in binding force as to the plain- 
tiff because not signed by two of its managers, and that being invalid, 
and not obligatory upon the plaintiff, there wasno mutual and recip- 
rocal obligation such as the law required to make the contract binding 
upon the, défendant. This conclusion was rested upon the provision of 
section 5 of the Pennsylvania act of June 2, 1874, relating to and pro- 
viding for the organization of limited partnerships, which provided: 

"That there shall be at least one meeting of tbe members of the association 
in each year, at which there ab.all be elected not lésa thanthree nor more tban 
flve managers of said association, one of whoin sball be the chairmap, one 
the treasurer, andi one. secreiary, or one may be both treasurer and secretary, 
who shàll huid their respective offices for one year, and utitil their suCcess- 
ora àréduly mstàlled; ànd nodebt shall be contracted or Hàbility incurred for 
said assoeiation except by one or more of said managers, and no liability for 
an amount exceeding five hUndred dollars, except against the person incurring 
it, shall bind tbe said association, unleas reduced to writiqg, and signed by at: 
least two managers." 

In Mdting Co. v. Reese, 118 Pa. St. 355, 12 Atl, Rep. 362, and, Walhi^ 
V. Brewing Go., 131 Pa. St. 646, 20 Atl. Rep, 309, the suprême court 
of Pennsylvania had this section before it for construction in suits agaipst 
limited partnerships organi^d under the act upon verbal contracts made 
by one manager, which the partnership eonipany had repudiated. ThuS, 
in Mdting Co. v. jReese, 118 Pa. St. 355, 12 Atl. Rep. 362, the chairman 
of the limited partnership verbally contracted to seU 600 tierces of oleo- 
margarine oil at 6î cents, when the market priée was 8i cents. The 
Company refused to confirm the sale and deliver the oil. The purdiaser 
tendered the price, and brought suit to enforce the contract. The su- 
prême court held that the manifest pur pose of the section was "to pfo- 
tect the association and its members from ail obligations not sanctioned in 
the manner especiaUy provided;" that under the enactment the individ- 
ualimembers did not hâve the authority of gênerai partners to bind. the 
association or limited partnetship; that strangers dealing with such lim- 
ited partnership, being supposed to know the law, are bound by the limit- 
ation imposed upon the members, and could not hâve the benefit of those 
inferences which flow from a relation of gênerai partnership merely, and 
that "a contract of sale made by the chairman of the board of managers 
of such association, without express authority from. tbe board, orautho»- 
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ity to be implied from a course of like sales made without objection, is 
net binding^" WaUcer v. Brming Co., 131 Pa. St. 646, 20 AU. Rep. 
309, is to the same efifect. In Andrews Bros. Oo. v. Yormgstown Coke Co.f 
39 Fed. Rep. 353, a bill was filéd to reform an improvident contract 
made by one manager, and which the company had disavowed and re- 
pudiated, by compelling its exécution by two managers of the associa- 
tion^ to the end that it might be legaJly enforceable against the défend- 
ant. The relief sought was denied by the circuit court; Acheson, J., 
holding that said section was in the nature of a statute of frauds, of which 
the association could avail itself, and could not be deprived of the right 
so to do by a court of equity. Thèse décisions fall far short of holding 
that ail verbal or jirritten contracts of limited partnerships, involving a 
liàbility exceeding the sum of $500, are null and void.unless made and 
signed by two managers of the association. They do not so construe 
said section 5 of the act, which, beingintended for the protection of 
sueh association and their members, admits of no such construction, 
The intimation, if not the direct ruling, in Mdting Co. v. Reese, 118 Pa. 
St.|365, 12 Atl. Rep, 362, is that a single member of a limited partner- 
ship, under express authority from the board of managers, or authority 
to'be implied from a course lof like sales made without objection, might 
bindthe associatiôni' 'It will be noticed that the contracts sought tobe 
enfqfcéd againstthe associations in the above cases were Pennsylvania 
contracts; that they were hevjer àpprovéd, ratified, or apted upon by thé 
aspocjatibn, but wer^, promptly disaffirmed and rçpudiated. The court 
belowîwhile conceding that said section of the act 01^1874, did not make 
the contract in question null and void, yet held that thé fifth paragraph 
ofthe answer, which set it up as a défense to the wholé pétition, was a 
good défense to the plaintifF's recovery of damages for breach of the ex- 
ecùtory contract of sale and purohase, for the reasbn that said contract 
could not hâve been enforced against the plaintiff if it had chosen to in» 
sist upon the informalîty in thè written contract. From the construc- 
tion given the act by the suprême court of Pennsylvania, the court con- 
sideréd it followed necessarily "that executory contracts of any kind 
cannotbe enforced against either party, where, as in this case, there is 
no other considération than the mutual agreement of the parties thereto." 
We do not concur in this view and ruling as a correct application of the 
law to the présent case. The légal principle that contracts must be 
mutual does not mean that each .party must be entitled to the same rem- 
edy for à breach by the other. There must be mutuality of obligation, 
but not necessarily mutuality of remedy. Brovm v. Munger, (Minn.) 44 
N. W. Rep. 519; ■ This question arose iri Fishmongers^ Co. v. Èobertson, 5 
Maui & ©, 131, where it was contended that as the plaintifîs were a 
body corporate, and the agreement which they sought to enforce was not 
under sèâl, as required by law, it did not bind them, and could not be 
oblïgatory on the défendant. Tindal, C. J., said, in delivering the 
ijudgBûent of the court, that the argument for the défense was that the 
Company could not sue as plaintiffs on an agreement which could not 
hâve been enforced against them as défendants. The court held the de- 
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fenses bad, inasmuch as the déclaration contained au avéraient of the 
performance of every matter which was a condition précèdent to the 
right of action. iAs the resuit of this and other like décisions cited, it 
is said in Hare on Contracts (page 380) that "what is essential to a re- 
covery is not that the contract shall be mutuaUy obligatory, but that the 
plaintiff shall bave complied with the terras on which the défendant de- 
clâred his willingness to be bound." Contracts covered by the statute 
of frauds furnish analogous illustrations of their principle. Thus a con- 
tract for the salé of merchandise is obligatorj' on the vendor, under the 
seventeenth section of that statute, although the vendee does not sign the 
same, and could not be compélled to pay the price; and so, conversely, 
the vendee cahnpt défend an action for the purchase money on the grotind 
that the vendor did not sign the mémorandum, and might hâve withheld 
thé goods. A défendant who bas recéived or been tendered the fuU 
bëtieftt ôï a contract cannot be allowed, in reasoni oï justice, to set up as 
a défense to an action upon such contract that the plaintiff was not orig- 
inally, or at the time of its exécution, bound to perform the same. This 
principle ia clearly recognized in Storm v. U. S., 94 U.S. 76, where it 
•was iieïdtbat a défendant who had recéived the considération of a written 
àgreénient coùld not, in an action brought against him for a breach of 
his Covenant or contract, set ùp that the agreefnent did not bind thé 
plaintiff to perform his covenants, provided it appears that he bas per- 
formed them in good faith, and without préjudice to the défendant. In 
thàt casé the défendants âtteiilpted to show that the agreement between 
thèmselVeS and the United States was inoperative because it contained a 
provision that it might be terminated at such time as the quarter-master 
gênerai might direct, and in conséquence ofthe further provision that 
ît was made subject to the approval of the department and division com- 
mander, Tberé was no direct évidence that said commander had ap- 
proved the contract. The court say: 

"Beyond doubt the written agreement went into opération, and it is not 
eveh sUggested that department and division commanders ever expressed any 
disapproval of its terms and condition. * * * Suppose it be true that 
the qnartermaster gênerai might terminale it, if he shoiild see lit. It is a 
sufflcient ànswer tp the suggestion to say that he never did interfère in the 
matter, and that the contract continùed in full force and opération through- 
out the Whole period for which the necessary supplies were purchased by the 
United States in open market— " 

And then proceed to lay down the rule that,. where défendant bas re- 
céived the considération of a written agreement, it is no answer to an 
action fora breach on bis part to 6ay that it did not bind the plaintiff 
when executed; citing Add. Cont. (6tb Ed.) 15, and Motion v. Bum, 7 
Adol. &Ei 25. 

Nowjidithe présent case, it is distinctly shown by the pétition, and 
notcontfbverted by the answer, that the written agreement between the 
parties was not only made, but went into actual opération; that plain- 
tiff deliyeied 80-,097 of the 200,000 pounds of steel agreed to be fur- 
nisheâ and recéived; that défendant paid the contract price therefor, lésa 
v.49F.no.8— 40 
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tKè suiù of $1,756.54; thàt the balance of the steel was duly tènd«red 
i>y: pkintiff and.refused by défendant. What is the légal efiectof those 
avermènts, if trûe? They establieh full performance of the contract on 
the paît 6f plaintifiF, ûnder the rule laid down in Hepbwm v. Aidd, 1 
Ciailcb, 821-880, whëre it is said by the chief justice, spéaking for the 
cdait, that— i- ; 

' "To entitle them'Belves to the mohey for which the suit waa institnted, it is 
incumbent on th»i plaintififa toshow tWat they hâve performed the very act on 
tij^ performance of which the money bçcape payable, or thatthey are excused 
by the conduct pf the défendant for Ita. non-performance. The act itself has 
nôt béen performed, but a tender and refusai is equai to a performance." 

This is fuUy supported by the mpdern authorities; and, after such 
t^ctual and leg4 perlormance as plajiritiff bas alleged in this c^se, it isno 
aiiswer to the action for d^fendant's a^lleged breach of the contract to say 
thatplaintiff was notbound tq bave perfornaed or tendered such per- 
form^çoe, 

Again, if itbe çonced^d that plaii?tiff was not originally bound by 
the wiitten agreem^nt sued on, it is alleged in ,the last amçndment qî 
the, pétition tbat plaintiff bad adopted and did adopt said contract. 
There was nothing ir( the agrément, either as to subject-matter or terms 
and conditions, to render tiie contract ijlegal or contrary to public policy, 
or to show:that it was beyoïjdj'the sçopê and authority oi" the plaintiff 
tq make,; orï if m^deby ajQ unauthorized agent, to prevent the plaintiff 
frorn Kitifying apd adpi^ng it; nor wiould such ratification and adoption 
haye to be made in the form or with the formality of a ; isçriting signed 
by two managers of the partnership company, (lim^ted.) In section 
635, 2 Mor. Pri\r.|Porp., the rule is acourately stated as follows: 

"It is to be obseryed that a provision in a charter rèquiring a certain for- 
màlity in the formation of a contract doés not necessarilymaiçe such l'ormality 
eésentiai to the i:atiBcation of a contract' already formée), and the superior 
agents of a corporation may hâve authotity td dispense with formalities which 
pre made obligatory upon inferior or subordinate agents, " Citing Beecher v. 
RolUng-MiU Cq„ 45 Mich. 103, 109, 7 N. W. Rep. 695, and Jieuter V. Telei- 
«ropA Go,. 6 ÉI. & Bl. 341. 

' In the latter çaçè the charter of thô défendant corporation prohibited 
the cpmpany frdna'being bound by âriy contracts above à certain value, 
.ifinless they were signed, by at leàst thrçe directors. The company was 
sued on a contract above the prescribed value, which had been made by 
the chairman alone, verbally; and it was held that the contract, executed 
by the chairnaan alone,without authority, had been rendered binding 
•upon the coïnpany by the subséquent acquiescence on its part. WUson v. 
■Raikoad Cb., 2 De GeX, J. &S. 475,isto the same effecti The décisions 
of the suprême éourt estàblish beyond question the same geiieral princi- 
ple. Supervisore v. Schenck, 5 Wall. 782; Bank v. MattkeUia, 98 U. S. 
«29; Creswdl v/Lùtnakan, 101 U.S. 349-351; PiUsburgh, C.à^^L.Ry. 
Co. V. Keokuk &! H. Bridge Oô., 131 U.S. 381, 9 Sup. Ct. Rep. 770. 
So in Keisey V. Bank, 69 Pa; St. 426'-429, the court said: 

"The làw Is weli settkd that a principal who neglecta promptly to dis- 
avow an act of faù^ agent, by. which the latter bas transcended hia authority. 



PAEK BEOS. 4 CO. V. KELLY AiXE MANUF'Q CO. 627 

makesthe acthis own; and the maxim which makes ratification équivalent 
to précèdent authority is hs nuich predicalble of ratification by a corporation 
as it is of ratification by any other principal, and it is equally to be presumed 
from tlie absence of dissent." 

It admits of no question that plaintiff, in its corporate or limitée! part- 
nership capacity, had the power, as a company or association, to make 
the contract in question. There is nothing in the act of June 2, 1874, 
set up in the fifth paragraph of the answer, to lirait and confine the 
plaintiff, whether regarded as a corporation or association, to the single 
mode of entering into contracts by two of its managers; and, whatever 
contract it could make as a body, it can ratify when made by an agent 
who has acted without previous authority. There is, indeed, nothing 
in the pleadinga in the présent case to négative the presumption that 
Sutton, who acted on behalf of plaintiff, did not hâve full and ample 
authority to make the contract sued on for plaintiff". The statement in 
the fifth paragraph of the answer that he did so without proper authority 
is a légal conclusion not admitted by the demurrer to said paragraph. 
But, however this may be, plaintiff's ratification and adoption of the 
contract is sufiiciently alleged to enable it to sue upon the same. 

Besides, the bringing of suit upon the Contract is a ratification thereof, 
and of thé act of the agent in entering into it for plaintiff. Bank v. 
Sharp, A Smedes & M.. 75. In fïshmongers' Co. v. Roberison, 5 Man. & 
G. 131, the court seems to bave considered that the ratification im- 
plied in bringing suit thereon rendered the contract obligatory on the 
conipany. See, also, to the same point. Richards v. Green, 23 N. J. Eq. 
537, and Fry, Spec. Perf. (2d Amer. Ed.) § 297. It is not, however, 
deemed necessary to discuss what acts or contracts on the part- of the 
principal will constitute a ratification of an unauthorized act done by 
anothei^ in bis name or on bis behalf. It being distinctly allegtid that 
plaintiff had adopted, and had, in légal effect, performed, the cohtract, 
the right to maintain the action thereon was clear. 

But, aside from the views already expressed, there is presented by 
the record another ground for holding the action of the lower court to be 
erroneous. It seems to bave been assumed by the court, and the same 
assumption is made by counsel for défendant in this court, that the writ- 
ten contract between plaintiff and défendant, which constituted the 
foundation of thé siiit, was a Penntjylvania contract, governed and con- 
trolled by the said act of June 2, 1874. The contract was dated and 
executed at Louisville, Ky;; by or on behalf of both parties. The al- 
leged defect in the agreement is that it was not signed or executed by or 
for plaintiff in proper form, or according to the formai ities required by 
the fllth section of the Pennsylvania act of June 2, 1874, in order to 
make itbinding on plaintiff. It is settled by the authorities that the 
place of making the contract governs as to the formalities necessary to 
Ibe validity of the contrfict. Wheat. Confl. Laws, § 401; Pars. BiÛs & 
Notes, 317. In Scudderv. Bank, 91 U. S. 412, the court sày: 

." Wliétlier acontract shall be in writing, op may be made by paroi, is a for- 
mality to be determined by tlie law of tlie place where it is made* If Valid 
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theiè, the contract is binding, alfchough the law 6f thet place o¥ performance 
niay require the contract to be in writing." Citing Baoastav. Davis, 24 N. 
J. Law, 319. 

It is further said by the court that — 

«Matters bearing upon the exécution, the interprétation, and the validity of 
a contract are determined by the law of the place where the contract is made. 
Matters connected with its performance are regulated by the law prevailing 
at the place of performance. Mattera respecliiig the remedy, such as the 
bringing of suitg, admissibility of évidence, statutes of limitation, depeiid 
upon the law of the place where the suit is brought. " 

In Pritchard v. iVorton, 106 U. S. 130, 1 Sup. Ct. Rep. 102, the fore- 
going propositions are again approved. See, also, Matthewa v. Murdiison, 
17 Fed. Rep. 768, It follows from the foregoing principles and authpri- 
ties that, the contract in question having been executed at Louisville, 
Ky., its validity; and binding opération is not to be determined by the 
Pennsylvania act of Juq^e 2, 1874, set up as a défense by the fifth para- 
graph of the answer, and plaihtifiPs démarrer thereto should hâve been 
sustained. 

Other questions presented need not be specially referred to, as the fore- 
going conclusioas dispose of the case. We think the plaintififs assign- 
ments of error are Well taken, and that the action of the lôwer court in 
overruling plaintifFs demurrer, and iA sustaining defendant's, demurrer 
to the pétition as amendedij and in disroissing the suit, was erroneous, 
and should be reyersed. It is accord ingly so ordered and adjudged, and 
the cause will be rémanded to the circuit court for the district of Ken- 
tucky for further proceedings therein in conformity with this opinion, 
and with leave to plaintiff tp further amend its pétition so as to sho# the 
citizenship of its members, if it is an association or limited partnership 
and not a corporation, as maybe necessary under the authority of CAop- 
man v. Barney, 129 U. S. 682, 9 Sup. Ct. Rep. 426. 



POST V. PULASKI COUNTY. 
(dreuit Court of A.ppeals, Seventh Circuit. Maroh 8, 1893.) 

CoTWTT Bonds^Rboitaiv— Notice. 

A récital In tiounty bonds that they are Issued "pursuant toanorderof theoonnty 
court" puts ail persons dealing iu the bonds upon inquiry as to the tçrms of the 
order. 

SAME— Ri.ILBdAD AlD BOm&B— VALIDrtT. 

AotMarch 6, 1867, Inoorpco^ting the 0. & V. R. Co., empowered municipal corpo- 
I rations, whea authorized oy popular vote, to subacribe for stock in the company, 
' ' abd issue bonds in payaient thëref or. A coanty agreed, by popular vOte, to sttb- 
gcribe for $100,000 of stoolc, and issue bonds therefor, but before issuance of tha 
bonds the county authorlt^es agreed to sell the stock back to thé company in ez- 
bhange for (5,000 in bonds. In fact, only$95,000 of bonds were issued aud delivered 
to the company, and no stock receivçd by the county. Held, that the bonds were 
Toid, since the transaction, beihg a gift and not' a suoscriptlon, was not authorized 
by the statuts, nor assented to by the popular vote. Choisaer v. People, (111. Sup.) 
S» N. E. Rep..646, followed. 
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8. Bunt— CoNSTiTunosAi. Law. 

Âct Feb. 9, 1869, (8 Frlv. Laws 1369, p. S59,) ainendlnK the charter of sald rallroad 
Company, whlcb attempt» to validate ail contracts between said company and mu-, 
nicip^ities, whereby the latter agreed to sell to the company at a nominal price the 
stock for which they had subscribed, bas no effect, where the éontract was made 
by tbe municipal authorities without being submitted to popular rote, as required 
by law, slnoe the legislatare cannot impose an obligation upon a munlcipality with- 
out its consent, legally ezpressed. Choiêser r. feople, (111. Sup.) 29 K. £. Rep. 546, 
followed. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of Illinois. 

Asswmpmt by Mary E. Post, as administratrix of the- estate of A, T. 
Post, deceased, against the county of Pulaski, Judgment for défendant. 
Plaintiff brings error. Affirmed. 

GonnoUy & Mather and John F. DUlon, for plaintifif in error. 

Saml. P. Wheeler, (i. M. Braâley and Brown, Wheder & Brovm, of coun- 
sel,) for défendant in error. 

Before Geesham, Circuit Judge, and Blodgett and Jenkins, District 
Judges. 

Blodgett, District Judge. This is an action of assumpsit upon 196 
interest coupons, of $20 each, eut from 30 bonds of the défendant county; 
said bonds being for the sum of $500 each, of like ténor, ail dated Oc» 
tober 17, 1872, payable 20 years after date, with interest at the rate of 8 
per cent, per annum, payable on the Ist days of January and July in 
each year, as evidenced by coupons attached; said bonds being part of 
an issue of 200 bonds, of like ténor and amount, issued by the défend- 
ant county in aid of the construction of the Cairo & Vincennes Railroad. 
Défendant pleadéd the gênerai issue, and filed with its plea an affidavit 
denying the exécution by the county of the instruments sued upon. By 
stipulation in writing between the parties, a jury was waived, and the 
case tried by the court, who found the issues for the défendant, and en- 
tered judgment upon the finding. 

The évidence in the bill of exceptions, and the opinion of the court 
below, which is found in the record, show that the case was heard and 
considered solely upon the question of the power of the county to issue 
the bonds from which the coupons in question were eut. The bonds in 
question each contain the folio wing récital: 

"This bond is one of two hundred, of like ténor and amount, of the sanae 
issue, and is issued pursuant to an order of the county court of sàid county, 
authôrized by a majortty of the légal votes cast at an élection held in said 
county, pursuant to law, on the 5th day of November, A. D, 1867. This bond 
is also issued under the provisions of an ^ Act to inoorporate the Cairo & 
Vincennes Eailroad Company,' approved Marcb 6tb, 1867> and under the pro- 
visions of an act toamend said act, approved February 9th, 1869; also, un- 
der the provisions of an act entitled 'An act to fund and provide for the pay- 
ment of the railroad debts of counties, to wnsbips, cities, and towns, ' appfoved 
April 16tb, 1869i àhd is in part payment of a subscription to the capital Stock 
■of the Cairo & Yincennes Bailroad Company, in the total aum of one hundred 
thousand dpUa^. " 

The spécial statutory authority for the issue of bonds by the county 
in aid ofjthe railroad naûied is found in the tenth section of the actof 
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the gênerai assep^bly of Illinois, approyed March 6, 1867, entitled "An 
act to incorporât* the Gairo & Vincennes Railroad Company," (2 Priv. 
Iaws 1867, p. 561,) as foUows: 

"The several towns,"cities, or counties through or near which sald railroad 
shall pass may subscriba for and take stock in tliis company« and may issue 
bonds in payment for such stock of five hundred dollars each, bearing inter- 
est at the rate of eight per cent, par anmim, or less, payable half-yearly in the 
city of New York on the Ist days of Jànuary and July of each year, said bonds 
to run not longer than twenty-flve years. And a tax of not more than one 
dollar on each one hundred dollars' worth of taxable property may be levied 
and cdllected in such town, city, or county, per annum, to pay the install- 
ments on such stock, or to pay the interest and principal of bonds issued in 
payment for such stock: provided, that no such subscription shall be made, 
no such bonds shall be issued, and no such tax shall be levied unless a major- 
ity of the légal voters of Said town, city, or county shall vote for the sanie at 
an élection to be held under order of ttie corporate authorities in cases of to wns 
or cities, and of the county coui:,t in cases of counties: provided, further, that 
a majoi'ity of légal voters at any such élection shall be lield as a majority of 
the légal voters of any such town, city, or county, and the questions of mak- 
ing a subscription, issuing bonds, and levying taxes may be subuiitted as one 
question or as separatè questions at such élection, and eithcr or ail of said 
questions may be submitted to an élection at any time, in tbe discrétion of 
the authorities authorized to call such elect.on." 

Power is also given a municipal corporation to issue bonds in pay- 
ment of subscription to the stock in railroad corporations by an act ap- 
proved November 6, 1849, entitled "An act supplemental td an act enti- 
tled ' An act to provide Ibr a gênerai sy stem of railroad incorporations. ' " 

Witliout discussing ail the questions made on the argument of the 
case, vve think the record shows one so obvious ground for sustaining 
the judgnàent of the coiirt below that no other need be consîdered. The 
bonds recite that they are issued "pursuant to an order of the county 
court ôf èaid county, * * * in part payment of a subscription to 
the capital stock of the Cairo & Vincennes Railroad Company." This 
récital, that the bonds were issued pursuant to an order of the county 
court, undoubtedly put ail persons dealing in the bonds on inquiry as to 
the terms of that order. An examination of the records of the county 
couri df thé county would hâve shown, as clearly appears frora the proof 
in this case, that on the 17th day of September, 1867, the court ordered 
that an élection be held in the county, at the varions voting precincts, 
on the 6th day of Noveoiber, 1867, to vote upon the question of sub- 
scribing the snm of $100,000 to the capital stock of the Cairo & Vin- 
cennes Railroad Company, and the issue of the bonds of the county in 
the dénominations of $500 each, payable in 20 years, bearing interest at 
8 per cent, per annum, payable half-yearly, on the Ist days of Jahuary 
and July iia each year, in payment for such stock, and that on the 2d 
day of jDeçember, 1867, the county court entered into a cyntract with 
the railroad company, which recites that, at an élection held in the 
county on the 6th day of November, 1867, the county court Was author- 
ized to make a subscription of $100,000 to the capital stock of said rail- 
road company, aud to pay for said stock in bonds of the county. It 
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was therefore agreed that the county should sell to the railroad company 
the $100,000 of stock so to be issued to the county in payment for said 
bonds for the sum of $5,000 in bonds, — -in otherwords, that the county 
shouJd give $95,000 of its bonds for $5,000 of stock in the railroad Com- 
pany; and by orders of the county court entered upon their records at 
the July term, 1870, June term, 1871, and March term, 1872, which 
in terms purported to extend from time to time the period within which 
the railroad should be completed, and yet be entitled to receive the bonds, 
this provision in regard to the sale of the stock to the railroad company 
was retained in full force. No actual subscription by the county for the 
stock of the railroad company was made until March 4, 1872, when the 
county court, for the first time, made a subscription for the $100,000 
pf the stock of the railroad company; and, in the order making this sub- 
scription, it was expressly provided that the subscription should in no 
way invalidate the coiïtract then in force between the county and the 
railroad company, by which the capital stock received by the county is 
Bold to the railroad company; and in a subséquent prder, entered the 
same day, in regard to the same subject-matter, is the foUowing para- 
grapb: 

"And it is furtber agreed that upon the completion of said road and thede- 
livery of said bonds, upon the terms and conditions hereinbefore expressed, 
this county will accept and receive the balance of said sum of $100,000, to- 
wit, 85,000, due to said company, in full payment for the sum of $100,000 
stock iti said road, and will waive the actual issue tbereof to said couuty." 

There can be no doubt that the légal effect of this contract and the 
orders 6f the county court was to donate or give the railroad company 
$95,000 in the bonds of the county. The county was to receive no 
stock, but was to give the railroad company $95,000 of its bonds. The 
élection hield on the 5th of November, 1867, was to vote upon the question 
of subscribing for $100,000 of the stock of the company, and issuing 
the bonds of the county in payment therefor. No spécial or gênerai 
statute bf the state, then in force, authorized the county to make a do- 
nation of its money or bonds in aid of this railroad company. That 
there is an éssentiâl différence, between a proposition to subscribe for 
stock in a railroad company, and thereby become a stockholder, with a 
right to share in the profits of its business and hâve ,a voice in the man- 
agement and policy of the company, and a proposition to make a donation 
of bonds or money to thé railroad company, is too plain to require ar- 
gument or the citation of authority. The order of the county court, 
making the subscription to the stock and directing the issue of the boiids, 
and whichi must be read into each bond and coupon, shows in unmis- 
takable language, so plain that it requires no technical skill to construe 
or apj)ly it, that the bonds were issued as a donation to the railroad com- 
pany, ànd niot in payment of a subscription to its stock. 

Thé case of Choisser v. People, 29 N. E. Rep. 546, lately decided by 
the suprême court of Illinois, — the manuscript opinion of which bas 
been banded us since the argument pf tais case,-^i8 almost identical' 
in its faots, as far as the questions now under considération are concemed, 



632 rajDEEAL REPORTEE, vol. 49. 

with this case. It învolved an issue of bonds by another county (Saline) 
in aid of the construction of the same railroad, and in pursuance of the 
same section of the charter of the railroad company. An agreement be- 
tween that county and the râjlroad company was œade aftei the vote 
authorizing the subscription, in substantially the same terms as was 
made in the case now under considération. And in that case the court, 
speaking by Mr. Justice Bailey, says in regard to this contract: 

"That in its consummation, if npt in its inception, the transaction was a 
donation, pure and simple, is toc plain to admit of serions cpDtroversy. In 
the beginning, and untjl the élection was had, the guise of a subscription 
was resprted to, so as to bring the municipal aid sought to be obtained appar- 
ently, st least, withiri the power conferred upon the county by the tenth sec- 
tion ôf the railroad company 's charter. But, wben yiewed in the ligbt of 
the interprétation put upôn the transaction by the subséquent acts of the 
parties, U appears too transparent tomislead. The bonds being essentially a 
donation» lit was not within the power of the county couit.tp issue them, and 
Jheymust therefore be held to be «Wrc «ires and void." 

' Itis fùrthér urgéd in behalf of the appellant that the action of the 
œuaty Court in thaking the contract in question with thô railroad com- 
pany was validated by the third section of "An act to amend an act en^ 
titledf' An act to incorporate the Gairo & Yincennes Eailroad Company,'" 
approved February 9, 1869, (3 Priv. Laws 111. 1869, p. 259.) Thià 
gection prôvides: — ■ 

" That ail contracts màde by tpwçs, ciliés, and counties, Intp, through, or 
near whlch the Cairo & Vincennes Railroad shall run, wheréby, as an induce- 
ment fpr the construction of said railroad, such towns, citjes, and counties 
agreed, uppn the completion of certain portions of said railroad, to sell to 
the said company, at a nominal priée, the stock of said company, for whicb 
such tbwiïs, cities, or counties, by â vote of tbeir electors, had theretofore 
subscribed and agreed to issue bonds iiï payment therefor, tbereby, in efCecti 
agreeing to make a donation to said company of certain amPuhts of the bonds 
of such towns, cities, or counties, as au inducement for the construction of 
said railroad, are hereby declared to be valid and binding upon such towns, 
cities, and counties, and sball becarried intoeffect, in good faith, bythe same; 
and ail ordçrs for and notices of élections, and élections and returns of such 
electionë, in respect to such subscriptions of stock to said company, in any 
such towns, cities, and counties, are beieby declared to be valid and binding 
upon such towns, cities, or counties." 

In refeirènsè to thé Validity of this statute, we cannot express our 
own views lâore clearly or forcibly than by quoting from the opinion of 
the learned judge in the case just referred to, in which he says: 

".The only proposition which had been submitted to the vote of the peoplc 
of the county, and the only proposition which, under existinglaws, the county 
court had power to submit to them, was that of making a subscription to the 
capital stock of the railroad company, the stock to be recel ved as the considér- 
ation, andi :pres,UtDably, the équivalent, for the county bonds to be issued in 
pursuance of the subscription. The proposition to douate $95,000 in county 
bonds to said railroad cpmpany was never submitted to the people of said 
èounty, was heyer votedù'pon by them, and eould not, under then existing 
.lawsj hàvë béeh submitted to such vote. The subséquent contract entered 
into by the county court, to seli back the stock subscribed for for a nominal 
considération, so as to efiectually transmute the proposition to subscribe $100- 
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000 to the capital stock of said Company, to wblch the people of the county 
had given their aasent, into a proposition to donate to the r^Iroad company 
$95.000 of county bonds, to wbich the people of the county had net, and 
could not hâve, given their assent, was clearly void, so as to confer no righta 
and impose no obligations. * * * in the présent case theamendatory act 
of 1869, if effectuai at ail, cai\ be held to operate only by way of validatinga 
eontract for a donation which, by reason of want of power, as well as the ab- 
sence of either an intention or opportunlty on the part of the légal voters of 
the county to give their assent to it, was ultra vires and void. Declaring 
Biich void eontract to be valid and binding, and providing that it should be 
carried into effect in good faitli, as said amendatory act undertook to do, Was 
an attempt to impose upou the county an obligation in aid of the railroad 
without its own consent, expressed in any légal form." 

For thèse reasons, we are of opinion that whoever dealt in those bonds 
is chargeable with notice from the records of the county court of Pulaski 
county that the bonds were donated to the railroad company, and were 
not issued hy the county in payment of a subscription to the stock of 
the company. The récitals in the bonds that they were issued puràuant 
to an order of the county court put whoever should corne into the pos- 
session of those bonds, even if purchased for value upon the open market, 
upon inquiry as to the térmS of that ordeir; and it needs no judicial in- 
terprétation of the eontract referred to in the orders of the county court, 
to see that the county did not, in légal eflfect, subscribe for the stock of 
this railroad, but agreed to donate, and did donate, its bonds in aid of 
this railroad. The decree of the court below is therefore afhrmed. 



In re Kursheedt Manuf'q Co. 

(Circuit Court, S. D. New Tork. March 9, 1893.) 

l. CcsTOMS Dtmus— Abministeativb CnsTOMs Act Jcnb 10, 1890— Findino o» Boars 
OP United States GeueraI/ Appkaisers. 

In a case arising under section 14, and brought f or review before the TTnited States 
circtiit court under section 15 of the administrative oustoms act of June 10, 1890, 
(ohapter 407, 26 St. U. S. p. 131,) a flnding upon a question of faot by the board of 
tJnited States gênerai appraisers, in the absence of any further or différent testi- 
mony than that retumed to that court by that board, will not be disturbed, but wiU 
be afflrmed, bythat court. 

S. Same— Tabiff Act Oot. 1, 1890— Vei.vistbbii Dbess Faoinos. 

Articles composed of cotton, which are inade from colored cotton velret or vel- 
veteen by cutting the same bias into narrow strips or short lengths, and lapping 
over the ends of such strips, and then sewing together such ends so lapped, and 
which are principally used for facing skirts of dresses, and not for trimmlng 
dresses, and ai-e Irnown commercially, not as trimmings, but as velveteendress fao- 
ings, are not dutiable at the rate of 14 cents per sq^uare yard, and 20 per centum ad 
valorem, under the provision for "velvets, » * * velveteens, * * • and ail 
pile f abricB composed of cotton, • • • colored, " oontained in paragraph 350 of 
the tarife act of October 1, 1890, (chapter 1244, 26 St. TJ. S, p. «S67,) or at the rate of 
60 per centum ad valorem as trimmings composed of cotton, under the provision 
for such trimminss contained in paragraph 873 of the same tarifl act, but are dutia- 
ble at the rate of 40 per centum ad valorem, as "manufactures of cotton, " under the 
provision for such manufactures contained in paragraph 355 of the same tarifl act. 

At Law. 
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''DWi&g'th^y^ar 1891 the >E«rsheedt ManiûfaôturingiGompdtiyim- 
tioi'tfe^'i^-çbiVà foréîg^ couht^^ this port cer- 

tain |;^'4j:0hànâige, consisting ôT'sô'^Called biaS vdyèteén drèss facings. 
TÏiîf jRjjerciiaiiidise, tavipg beeh r^tj^med by the local appraiser as colored 
CQttooVjeïyet, out bias loto strips one and OQe-eighth i^cbé{S wide, and 
sewed together, and inttended for binding, facing, or trimming dresses, 
wasclassified as colored velveteen or velvet, composed of cotton, under 
the provision for snch velveteens and velvets contàined in paragraph 
350 of the tariff act of October 1,, 1890, (chapter 1244, 26 St. U. S. 
p. ôét,) and duty at the rate of 14 cents per square yard, and 20 per 
cent, ad valorem, as prescribed by that paragraph, was exacted thereon 
by the çpllector pf customs at this port. Against this classification and 
thia ; ^^actiou the importers protested, claiming that this merehandise 
waadfltiableàt the rate of 40 par cent, advalorern, aë a in^nufacture of 
cpttori, under the provision for suçh manufactures conlained in paragraph 
855 of ,the same tariff act. , l'he board of général appràisérsto which the 
invoice i <^f ; ,th;s merehandise, and ail the papers aiid exhibits cônnected 
there^)ith, were transœitted by the said côUector pursuant tp section 14 
of, tfeè administrative custonja act of Junes, 10, 1890, (chapter 407, 26 
St. I)(. S^ p. 131,) after taking téstimony, found, among other things: 
(1) Thâi tiiis merehandise wasprihcipally used for facing the skirts of 
dresses, (and not for trimming dressés;) (2) that it wàs composed of 
cotton; (3) that it was commercially lînown as "velveteendress facings;" 
(4) that it was made from cotton velvet or velveteen; (5) that it differed 
from cotton velvet ribbons and cotton velvet pièce goods, it having been 
eut bias into narrow strips of short lengths, and the ends thereof lapped 
over and sewed together, thus rendering square-yard measurement dif- 
ficult, if not almost impossible; (6) that it was not commercially known 
as trimmings, nor wàs it chiefly used as trimmings; (7) that it was not 
dutiable as vely^JB, velveteens, or other pile fabrics composed of cotton, 
under the provisions for such velvets, velveteens, and pile fabrics, con- 
tàined in said paragraph 850, or, as claimed by the said collecter, if not 
so dutiable,.,^tthe ratei of 60 per centum ad valorem, as trimmings com- 
posed of cotton, under the provision for such trimmings contàined in 
paragraph 373, but Was dutiable as a manufacture of Cotton at the rate 
of 40 pôr centum ad valorem, under the provision for such manufactures 
contàined in said paragraph 356, as claimed by the a;ppellant. From 
this décision of the board of gênerai appraisers the cbllector, pursuant to 
section 15 of the said administrative customs act, appealed to the United 
States circuit èourt for a review of the questions of law and fact involved 
therein. The case was tried upon the return madô by the board of gên- 
erai appraisers, 

Edward MMteU, U. S.' Jitty. , and Thomas QreenwoOd, Asst. U. S. Atty. , 
for appellant. 

AlexanderKKursheedt, for appeUees. 

ZiACOMBE, Circuit Judge. I do not think that I should interfère with 
fbe findiûg of the board of gênerai appraisers. This is a case where, un- 
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der the old praotice, I shovild send it to the jury to détermine whether, 
by the ordinary processes of manufacture, the article had been advanced, 
in the meaning as understood in trade and commerce, outside of and 
beyond the group of articles included in paragraph 3S0; and their ver- 
dicti oBBuch ëvideucè as there Is hère, I should ûot disturb, whatever it 
might be. Under thèse circumstances, I shall not disturb the ûnding 
of the board of gênerai appraisers. Décision affirmed. 



CoMBS et al. V. Ebhabdi. , , 
Wircuit Court, & D. New Torlt. November 31, 1891.) 

CusTOMs DuTiBS— AoT OS K^ÉOR 8, 1883— MsTAïuo Bbsstbabs. 

Certain bedstead mounts, brass acd tron castinKS, bedstead tubes, bedatead knobs, 
vases, castors, etc., ffar use tn the manufacture of metalUo bédsteads, held not du- 
tiable as «house and cabinet fumiture in pièce or rough, and not finishod, " at 30 
par cent, ad val., under Scbe4ule D, par. 229, Act March 8, 1883, but at 45 per cent. 
ad val., as "manufactures of métal, " under Schedule C, par. 216, of said aot, 

At Law. 

The plaintiffs, Henry W. Combs & Co., in July, 1890, iœported înto 
the port of New York certain brass and iron castings, iron tubes, brass 
knobs, castors, etc., for use in the manufacture of métal bedstéads. 
Thé défendant, coUector of customs at the port of New York, levied and 
assessed a duty of 45 per cent, ad valorem, upon the importation as 
"manufactures of métal," under paragraph 216, Schedule C, of the tariff 
act of March 3, 1883. The plaintiffs protested, claiming thaï the mer- 
chandisewas dutiable as "houseand cabinet fumiture in pièce or rough, 
and not finished," at the rate of 30 per cent, ad valorem, under paragraph 
229 of Schedule D of the same act. The articles in suit were manu- 
iactured at Birmingham, England. They were not made in the same 
factories in Birmingham where métal bedstéads or métal fumiture of any 
kind were manufactured. The manufacture of such articles as those in 
suit is in England a separate trade from the fumiture. They did not 
constitute, on their arrivai, ail thecompleted parts of metallic bedstéads, 
and were not then in a condition to be put together, without further 
manipulation, to form completed métal bedstéads. At the close of the 
testimony the United States attorney, in behalf of the défendant, moved 
for a direction of a verdict in his favor, on the grounds (1) that the ar- 
ticles in suit, in the condition in which they were imported, were not 
"fumiture" in any proper or correct sensé of the term, and wer© not, 
therefore, cdvered by paragraph 229 of Schedule D; and (2) that the ar- 
ticles in suit, being manufactured entirely of brass, iron, or other métal, 
were not covered by the fumiture paragraph, (229,) which relates only 
and exclusively to fumiture made of wood, or of which wood ia the 
éomponent material of chief value. 

ifoj^n Mter, for plaintiffs. 
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, Edward MUcheU,!!. S. Atty., and Henry 0. .PldU, Asst. U. S. Alty,, 
for défendant. 

liAco^BE, Circuit Judge. I shtill grant the motion of the défendant 
jippn tbSigronnd that the articles, imported are not within the meaning 
pfrtbetaoÉf phrase, "hpuse furnitùre in the piecç or rough." 



United States ». Loeb. 
(OWouit Oowrt, S. D. Neuo Tarit. Februàry 38, 1898.) 

Rev. st. u. S. S 3449, making It an offense to shlp splrltuouà or fermented Uq- 
uors or wlnes under any otber brand or name than that known to the trade as 
deçljenatlng. the klnd or qiiality thereof, Is not unconstitutiOnàl, within the 
iirlnctple of the TraOe-Uark Cases, 100 TJ. S. 82, beoause it IrrcîdentaUy acts In 
some cases as a protection to trade-marks. 

Pétition for a Writ of Habeas Corpus to release Morris Loeb, held un- 
der commitment for violating the internai revenue laws. 
A. J. Dittenhoefer, for petitioner. 
Mciansèll Evàrts, for the United States. 

Laoombe, Circuit Judge. Under the authority conferred by the first 
clause of section 8 of article 1 of the constitution, to-wit, to "levy and 
collect taxes," and to " make ail laws which shall be necessary and proper 
forcarrying into exécution that ppwer,"congress has le\ded a tariff upon 
foreign goods, and also taxes certain domestic products, under a corn* 
prehensiye 'plan of interpal revenue. The government of the United 
States coUects duties upon spirituous and fermented liquors and wines, 
brought frooii abroad, and lays taxes upon such as are manufaotured 
hère, and also upon the business of manufacturing and dealing in them. 
It has elaborated in great détail a System by which it practically takes 
control of the ipanufacture of alcoholic spirits for the purpose of manag- 
ing the collection of the revenue assessed therefrom, and exercises a sur- 
veillance oveir their manufacture and sale. The constitutionality, gen- 
erally, of sueh législation is not assailed. Without rehearsing the détails 
of this System, it is apparent that it may be very désirable, perhaps nec- 
essary, to its success that ail casks or packages containing distilled spirits 
shall be truthfuUy marked, such marking aflording to the ofiScers of the 
government a convenient means both of checking the returns of the man- 
ufacturing distiller and preventing the smuggling of untaxed products 
into the gênerai market of the country. In the last paragraph of section 
29 of the aqt of congress approved July 13, 1866, and entitled "An act 
to reduce internai taxation and to amend an act entitled ' An act to pro- 
vide internai revenue to support the government, to pay interest on the 
public debt, and for other purposes,' approved June 30, 1864," (now 
section 3449, Rev. St. U. S.,)it is provided as follows: 
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"Whenever any person ships, transports^ or removes any spirituous or fer- 
mented liquors or wines, under any other tban the proper name or brand 
known to the trade as designating the kind and quality of the contents of the 
casks or packages containing the same, or causes such act to be done, he 
shàll forléit said liquors or wines, and casks or packages, and be subjeot to 
paya fine of fi ve hundred dollars." 

That the irelator did ship, transport, and remove a package of spirit- 
uous liqtior, to-wit, gin, under a name or brand " other than the proper 
nainëbï brand known to the trade as designating the kind and quality 
of " the contents of the package, is concededi He insists thatheshould 
be diëcbargéd, because, as he contends, this provision of statute is an at- 
tempit tb l^islate for the protection of trade-marks, and, as such, bé- 
yond thé constitutional power of congress, citing the Trade-Mark Case», 
100 U. S/è2. I am unable to assent to this proposition. There is 
nothing in the section which restricts its opération as counsel for the re- 
lator suggèsts, or indicates that it was passed for any puiT)ose other than 
to pro'l^ide facilities for the enforcement of the internai revenue laws. 
The trade may be able to recognize the kind and quality of spirituous 
liquors by some *' proper name or brand," and that name or brand still 
be no "trade-mark," in thè sensé in which the word was used in the stat- 
ute which was criticised by the suprême court in the case cited. The 
section seems tô be well adapted to facilitât» the administration of the 
interhal revenue System. As a part of that System, it was within the 
power of congress to enact it, and it should not be held unconstitutional 
because, in some cases, the "name or brand," which mustbe placed upon 
the cask or 'package in order to'trùthfully describethe contents, happens 
to be a, trade-mark, which might thus iocidentally be protected. State 
V. Bridge Go., 18 How. 421. 



Stabling V. Weik Plow Co. et ai.* 

{Cl/rcuU Court, N. D. llUnois, S. D. August 30, 1891.) 

1. Patents pob Inventions — Patbntabilitt — Novbltt — Sui/Kt Plows. 

The flrst claim of letters patent No. 154,298, issued August 18, 1874, to William 
Starliug, for an improvement in sulky plows, oonsîsting of the combination of a 
crank-bar with the plow-beain, lever, and axle, so that the horses are made to raise 
the plow out of the ground, is void for want of novelty. 

8. Same — Rbs Adjudicata. 

A décision that a patent which has three olalms coverlng différent features of 
the devioe is not void for want of novelty does not render the question of novelty 
res CKljiutUiata, when a single one of the claims is attacked in a subséquent suit 
for want of novelty, and proof la Introduced In such subséquent suit that was not 
oftered in the former suit 

In Eqiiity. Bill by WUliam Starling against the Weir Plow Company 
and William Weir to restrain an alleged infringement of a patent. 

, ^^Beported Ëy Louis Boisot, Jr., Esq., of the Chicago bar. 
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Blqdgett,; BisMct Judge. Ihâsia a. suit chargingithe défendant with 
infringement of patent No. 154,298, granted AugQ8t!l8i'1874, tô comt 
plainant, for an "impioveinent in suJkyMplows," and praying an injunc- 
tion and accountingi The plow, desei^ibed in the spécifications and draw- 
inga of this patent consiistsof a twq-wheel sulky plow, with an arciied 
axle, or an axle bent downward tow^rds each end; the Bpindle for the 
xighirhaud wbeel being a horizontal projection irom the portion so bent 
downward. Pivoted upon the vertical part of the axle, just aboyé the 
angle from which the right-hand wheel spindle projects, ia what the pat- 
entée, <!alls a'* crank-bar," which ^extends backward ;and transversely 
aoross, nearly from hub to hub, and is also pivoted to the lower end pf 
the vertical part of the axle, near the spindle of the left-hand wheel; and 
the plow-beam is attached to the transverse part of this crank-bar, near 
thenliddle of the bar, by a jointed coupling, so that the plow-beam can 
rock upon its attachment to the qrauk-bar, and the forward end of the 
beam be raised and lowered by rocking this crank-bar. . A lever rigidly 
connected with this crank or bail exteuds upward to the driver 's seat, so 
that by the movement of this lever by the driver the crank-bar may be 
rocked and the plow raised or lowered. There are other features of the 
plow, not now in Qontroversy, which itis not necessary, for the purposes 
of this case, to describe. 

Infringement is oharged only as t0:the first claim, which>is: 

"(1) The crank-bar, K, combinedi'Wuh the plow-beam, N, lever, L, and 
axle. A, as and for the purpose set forth, so that the liorses are made to raise 
the plow eut of the grouud. " 

The défenses relied upon are: (1) That the patent is void for want of 
novelty; (2) that défendants do not infringe. 

The material question in the case, in my judgment, is as to the 
patentable novelty of thedevice, in ^he light of theatàte of the art as dis- 
closed in the proof. This patent was befbre the United States circuit 
court for the district of Minnesota in Starling v. St. Pdvl Plow- Works, 29 
Fed. Rep. 790, and 82 Fed. Rep. 290, and there sustained. That case 
was a suit at law brought by complainant, as owner of this patent, upon 
a contract or license given by him to the St. Paul Plow- Works, by which 
the licensee was permitted to manufacture and sell plows made under 
this patent, within certain territory, for a royalty of $2.50 par plow. 
!à.fter the défendant in that case had made and sold $5 or 40 plows un- 
der the license, notice was given to the patentée that the plows were un- 
satisfactory; that many bfthem had b'èen returned as unserviceable; and 
that the licensee renounced the license, and would thereafter manufact- 
ure plows of its own design. After.this notice and rei^unciation of the 
license, the licensee made about 1,300 plows afterwhat it called its own 
design, on which it refused to pay the royalty called for by the license, 
whereupon the patentée brought suit to recover his royalty or license fee, 



STABtING C, WEIE PLOW 00^ 639 

claiiâiDg tbat the plow (Jesîgned and made by the lîcensee after tîie re- 
nunciation of the license çontained the features covered by the patent. 
The question' properly in issue in that case was whether the plows made 
by the djefendant, < on which it refused to pay royally, embodied the 
featUres;, or«ny of them, covered by the claims pf the patent. The court 
held, properly j agi think, that as défendant had, by its answer in the 
case, denied the novelty of the device covered by the patent, and plaintiff 
had not replied an estoppel under the liçensej proof upon the question 
of noyelty waâ admissible; and, updçr this ruling, proof of the issue of 
several pri(» patents was heard and considered . The plaintiffs patent 
bas three claims, covering différent features of the device; and it is ob- 
vions, that, if the plows niade by the défendant in the Minnesota case çon- 
tained features covered by any of theçeirclaims, then itwas liable fpr a 
license fee. ; This case differs, then, from the Minneso^ case, in two es-? 
seritial particulars: jFïrist, only one daina is in controversy hère, whiïé 
the whole. patent was in controyersy, therejand, second, défendants bave 
introduced iû this case a large amount of proof , which was not offerçd |n 
that case; ma I; think it but rigbt to saythat I think theMinnesota case 
was propierly decided upon the issues and proofs befpre^hat court. The 
Minnesota case is invoked hère under a rule of comity which prevails 
between fédéral courts of co-ordinate jurisdiction when, a question which 
bas been decided in one is raised in another, upon substantially the same 
facts. If thfefacts in the later caseessentially differ from those of the 
adjudged case, then the rule of comity bas no, application, or its appli- 
cation is liciited. While, therefore, this court would be very glad to 
consider the question of novelty as res adjvÂicata, and folio w the Minne- 
sota case, it is plain that, as the proofs in this case differ from the proofs 
in that case, we inust examine the question of novelty hère upon the 
proof nowpresented, instead of resting upon the former décision. 

I do not deem it necessary to analyze ail the prior patents which hâve 
been put in ; proof in this case. It is enough, I think, to say that it 
clearly appears from the proof that crank or arched axles are old in the 
art, and that crank-bars, bails, or yokes,— for the same thing is known by 
thèse différent names in the art,-— as a means of raising or lowering the 
plow-beam, were well known in the art prior to the plaintifPs patent. A 
patent to William Mason, of January, 1869, for an "improvement in 
gang plows," shows an arched axle with a frame to which the plow- 
beams were attached, and a crank-bar so arranged in connection with 
the frame that when the crank-bar was rocked by jneans of a lever at thé 
driver's séat the plow-beams were raised or lowered. It is true this Mason 
patent shows two crank-bars,— Kine under the rear and the otber und^r 
the forward e»d of the frame to which the plow-bearas were attached,— 
bo<à of which crank-bars wereroçked by the lever; but the principle or 
idea of a crank-bar operating with an arched axle and lever as a means 
for raising or lowering the plow-beam is, I think, clearly developed in 
this patent. In the Worrell & Rynearson patent of March, 1871, a 
plow is shown with a bent or arched axle, and nnderneath the axle are 
pivoted two bars projecting to the rear of the axle, where their rear end 
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is con&ected by a cross or trans versé bar to which the plow-beam is at- 
tachëd^ or, as the spécification says, "this transverse or cross bar may be 
made a continuation of the rearv\^ard projecting arms." One of thèse 
arms, 80 pivoted tb thé axle, also entends forward of thë akle, and forms 
a lever, by méàùéiof which the craiik-bar may be rockèd and the plow- 
beams raised or Ibwéred; the driver^ from the location of the lever, rock- 
ing the lever with hiâ foot instead of his hand, as in the complainant's 
patent. It is dbViouS, I think, that by merely bending this arm of the 
Worfell & Ryrtearsôn crank-bar, which extends horizontally forward of 
the axle, upwârd, so that the driver could operate il with his hand, it 
Would be, in fonction and mode of opération, the crank-bar and lever 
of the complainant's patent, and thus to bend the leveï of the crank-bar 
ùpward to the driver's seat, or where it can be reachëd and operated by 
the driver's hand, instëâd ôf bis foot. is a mère mechanical change, 
which would not învolve invention. The Owens patents of February, 
1872,"and November, 1872, also show a crank-bar or yoke, as it is called 
in thèse patents, to which the plow-beam is attaohed or hung, which 
ypke, when tîlted of rpcked by means of a lever extending up to the 
driver's seat, raises or lowers the plow-beams. We hâve in thèse four 
patents, as it seems tû me, a complète anticipation of the complainant's 
crank-bar, and in ail those patents the crank-bar èo-operated with the 
arched or bent axle, and a lever which rocked the crank-bar, to raise and 
lower the plow-beams, thus containing ail the éléments of the first claim 
of complainant's patent, combined, operating, and producing the same 
resuit produced by the complainant's combination. It is true that in 
several of thèse older patents the crank-bar is incumbered with other 
àuxiliary devices; but, for the office perfonnèd by the crank-bar in com- 
plainant's patent, they are éssentially the same as complainant's crank- 
bar. It is trUe tbat coraplainant states in his spécifications, and assumes 
to cover byhis first claim, the féature that by the opération of his crank- 
bar and lever the forward end of the plow-beam is first raised ^so that 
the plow is rùn out of thé ground by the forward movement of the team. 
It is apparent to any one at ail familiar with the opération of plowing 
that it dépends solely upon the location Of the attachment of the plow- 
beam to the crank which^ détermines whether the forward end of the 
plow-beam will rise first when the crank is rocked so as to lift the plowr 
beam, and it does not seem to me a patentable device to so locate the 
point of attachment of the beam to the crank-bar as to secure this resuit. 
It is also noticeable that Mr. Starling nowhere in bis spécifications or 
description of his device gives any instruction as to location of the attach- 
ment of the beam to the crank which will secure the lifting of the for- 
ward end of the beam first. Undoubtedly any mechanic who wished to 
80 construct his plow as that the crank, when rocked in the right direc- 
tion, would lift the forward end of the beam first, would simply attach 
the beam to the crank forward of the center of gravity of the plow when 
funning in the ground; in other wbrds, so locate it that the plow, when 
working, would offer moré résistance behind than forward of the point 
of attachment. 
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The proof in the case also shows several patents on plows prier to the 
Sterling patent where the plows were organized so as to raise the forward 
end of the plow-beam first, among which are the Baker patent of De- 
cember, 1860; the Frasier patent of April, 1861; the Sattley patent of 
February, 1864; the Davenport patent ofFebruary, 1864; andtheDav- 
enport patent of February, 1866. So that the advantage of first raising 
the point of the plow, instead of the heel, in order that the forward 
movement of the team would aid in running the plow out of the ground, 
was well known in the art long before the complainant's patent. And al- 
though the lifting devices of thèse old patents may not hâve been the 
same as used by complainant, the forward end of the beam was lifted, 
and the advantages of doing so well understood, before this patentée 
adopted bis method; and it certainly did not require inventive genius 
to apply to any plow, at the date of conaplainant's patent, the idea of 
lifting the forward end of the plow-beam first in order to secure the aid 
of the team in running the plow out of the ground, and in any of thèse 
old bail plows that end could be secured by locating the bail forward of 
the center of résistance. 

For thèse reasons, I conclude that the first claim of the complainant's 
patent is void for want of novelty. Bill dismissed for waut of equity. 



Poos Manuf'g Co. V. Sfbingfieij) Engine & Thkesher Co. . 

(.Cl/rcuit Cmirt of Appeals, Sixth, CircuiU Ootober 6, 1891.) 

i. Patents pob Inventions— Ïnvbntion—Pbiob Abt— Cbubhino-Mills. 

Letters patent No. 359,588, issued Marph 15, 1887, to James F. Wlnchell, fora 
crushlng andgrinding mill, conslsting of the "combination witlt a main shaf t and 
grinders and a moving conveyor of a plurality of Intergeared cmshers, mounted to 
crush the material for the conveyor, and baving protubérances which extend ap- 
proximately in Une with each other, one of sala cmshers being geared with tha 
main-sbaft, " being a combination of old éléments, are vold for want of invention, 
in view of the prier state of the art, as shown by the Roberts mill, which the pat- 
entée had seen, and by the Baldwin patent, (No. 1,199,) of June26, 1889, the Beal & 
Haie patent, (No. 4,895,) of December 17, 1846, the Newlous patent, (No. 8,436,) of 
October 14, 1851, the Nichols patent, (No. 9,830,) of October 12, 1853, the Wilson pat- 
ent, (No. 12,977,) of May 39, 1855, the Vascomb & Gulrand patent, (No. 20,810,) of 
May 10, 1883, the Hope patent, (No. 82,807,) of February, 1859, and the McCulla pat. 
ent, (No. 29, 612,) of Auguat 14, 1860. 

S. BaME— INPBINGEMENT. 

Bven if consldered valld, thepatentmust be Umited to the particular structure de- 
scribed, and is not infrlnged by a mill in which the projections on the orushers ara 
not in Une with each other, and the crushers, instecid of being geared to the main 
shaft, are geared to a counter-shafty which dérives its motion from the main shaf t 
hy means of a belt. 

44 Fed. Rep. 595. afSrmed. 

Âppeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Suit by the Foos Manufacturing Company against the Springfield 
Engine & Thresher Company for infringement of a patent. Judgment 
dismissing the bill. Âffîrmed. 
v.49p.no.8 — ^41 
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;jiKipM. !E)«î»mw,:lorappellanL i i; u ; 

B»wrtian'& Bovman, for appellee. 
Before Beown, Gif cuit Justice, and Jackson, Grcuif Judgeè 

Jackson j Circuit Judge. This is a suit in equity, brought in the cir- 
cuit court of the United States for the western division of the soui;hern 
district of Ohio, for the alleged infringement of the first claim of letters 
pateat Noi 369,588, granted March 17, 1887, on an application filed 
Nôvember.16, 1885, to the complainant, as assignée of James F. Win- 
chîeill, for improVements in crushing and grinding mills. The circuit 
court (Judge Sage, presiding) entered a decree dismissing the bill, with 
c6iÉt9;i The opinion of the court is reported in 44 Fed. Rep. 595, and 
it Appeara therefrom that the dismissal of the billwas placed upom threo 
grottuds: First. That in view of the state of the art, as shown in prior 
patentéi, and machines in use before the dateof said Winchell's applica- 
tion fôï letters patent on his itnprovements in crushing and grinding 
millsi there was no patentable nôvelty in his alleged invention. Second. 
That the combination attempted to be made and covered by the first 
claiïfliofçaid letters patent was merely the aggregation of old and well- 
knbWû' d®^^*^6®> each operating in the old way and producing no new 
resuit, ând was therefore void, under the well-settled rule announced by 
the suprême court in Hailes v. Van Wormer, 20 Wall. 353; Pkkering v. 
McCkdlmgh, 104 U. S. 318; Royer v. Eoth, 132 U. S. 201, 10 Sup. Gt. 
Eep. 58; and Heating Co. v. Burtis, 121 U. S. 286, 7 Sup. Ct. Rep. 
1034. ' lyid, Ihirdly, tbàt défendantes mâdhine did not infringe, even as- 
suming the validity of complainant's patent. The complainant, in sup- 
port of its appeal from the decree dismissing its bill, bas assigned for 
error the foregoing findings and rulings of the court below.in connection 
with othera, not deemed necessary to notice specially, in the view we 
take c)f the Case. 

The invention sought to be covered by said letters patent, as stated in 
the spécification, "relates to certain new and useful improvements in 
crushing and grinding mills, for reducing corn-cobs, roots, bark, bones, 
and thé liké substances— i^rs^, to a broken state; and, secondly, to a gran- 
ular or finer state." The spécification and drawing disclose two crushing 
and onè grinding device. The initial crushing device, çonsists of two 
cylinders placed horizoïitally opposite and rotating towards each other, 
each being provided with teeth, projections, or protubérances extending 
"approximateiy in line with each other." "The crushers are sufficiently 
near to ea;Ch other to cause the crushing protubérances of the respective 
(initial) crushers to stand either in line with each other, as seen in Fig. 
2, or to lap each other, or to notquite reach each other," and one of said 
crushers is geared with the main shaft. The material to be reduced 
is first bfoken by this device, and then drops into the second device, 
consisting of a cylinder and concave provided with a moving eonveyor, 
where it is still further reduced ; and frorù thence, by means of thé eon- 
veyor, it is catried to the vertically ariranged grinding disks, where thé 
final opération is performed in the way of réduction. Each of said de- 
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vices is a combination in itself, and opérâtes separately and sucoessfully 
upon the material to be redùced. It is clearly shown that each of said 
devices or separate features of themill, and the opération Ihereof^ waa 
old and well known. The claim based thereon, and alleged to be in* 
fringed, is as folio ws: 

"In a mill, the combiBation with a main sbaft and grinders and a moving 
conveyor of a plurality of intergeared crushers, inount^d tocrusb the material 
for the conveyor, and having protubérances which extend approximately in 
line vitb each otber; one of the said crushers being geared witb tlie main 
Bhaft." 

Without passing upon the question whether thia claim is for a mère 
aggregation of old devices or éléments, operating in the old way, and pro- 
ducing no new results, and therefore void, as held by the court below, un-r 
der the décisions referred to above, and reaffirmed in the more récent 
cases of Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. Rep. 20; MiR Co. 
V. Wàïker, 188 U. S. 124, 11 Sup. Ct. Rep. 292; Setter Co. v. KeUh, 139 
U. S. 630, 11 Sup. Ct. Rep. 621; Ehdric Co. v. La Rue, 139 U. S. 601, 
11 Sup. Ct. Rep. 670, — we are clearly of the opinion that complainant's 
patent is void for lack of invention, within the rule laid down in Aron v. 
Railway Co., 132 U. S, 84, 10 Sup. Ct. Rep. 24; Dayv. RaUway Co., 132 
U. S. 98, 10 Sup. Ct. Rep. 11; Gardner v. Herz, 118 U. S. 180-193, 6 
Sup. Ct. Rep. 1027. It is shown by the testimony, and clearly appears 
from an inspection of the two mills, that what Winchell, the patentée, 
did, was simply to add to the old Roberts mill the intergeared initial 
crusher, so as to produce two crushing opérations instead of One, and 
thereby remedy in some degree the defect in said Roberts mill. Thia 
initial crusher arrangement was frequently sold separate, and added to 
the old Roberts mill. It is further shown that, as far back aa 1876, 
Roberts had attached to his mill the double or initial breaker, and oper- 
ated the same in cutting and crushing weeds; that said Winchell saw the 
mill thus operated with initial or double breakers as early as the fall of 
1876, and that he was not the firat to conceive the idea of making such 
an attachment to existing mills. This Roberts mill shows substantially, 
if not identically, the second and third devices of complainant's mill, 
with the same mode of opération; and after Winchell hadseen the double 
crushers, cutters, or breakers attached to that mil], and operated so as 
to give a double crushing réduction to the material experimented With, 
it was not open to him to appropriate the idea or suggestion, and make 
it the subject of a valid patent. Again, when the state of the art, as 
disclosed in the prior patents produced in évidence, is considered, we 
think it clear that the improvements made by Winchell involved only 
the exercise of meehanical skill, and did not rise to the dignity of in- 
vention, such as the law requires in order to justify a patent therefor. 
A brief référence to the prior patents which we think sustain this con- 
clusion will be sufficient. In the Baldwin patent, (No. 1,199,) dated 
June 26, 1839, "for improvement in the machinery for crushing and 
grinding corn and cob for stock, and corn and other grains for stock and 
family use," there axe two crushing cylinders, with teeth or protuber- 
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ances in the forim of deep flûtes, which perform the initial opération of 
réduction, followed by further réduction of the material by means of 
grinders, of which there appear to be two, — a ooarser and finer, — the 
latter being connected with a concave bed. The spécification statçs 
that— 

"This machine te applicable, and we intend to apply it to, the crushing and 
grinding of Tarious kiods of grain, etc. We do net claim to be the inventors 
of toothed iron cylinders, or to be the first who hâve applied them to the 
crushing atid grinding of corn and other grains. But we claim to be the in- 
ventors of a machine for that purpose, such as is herein described, in which 
the article to be crushed and ground is acted successively upon by crushing 
and grinding cylinders standing in pairs, the one over the other, and com- 
bined with a small giinding cylinder and cave, constructed and operated sub- 
stantially in the manner set forth." 

In the Béai & Haie patent, (No. 4,895,) dated December 17, 1846, for 
a new and itnproved machine "for cracking and crushing corn and cobs 
together," and also for grinding other material, there are found two 
crushing cylinders, of dififerent sizes, having teeth which pass between 
each other, thç cylinders mpving in opposite directions. Thèse cylin- 
ders perform the initial crushing or breaking opération upon the ma- 
terial to be reduced. Underneath the main cylinder is placed a hinged, 
adjustable coçcave, adapted to the same, with projecting teeth similar to 
those on said cylinder. The teeth in the concave pass between the teeth 
of the main cylinder, and a set-screw is provided for rpgulating the 
distance between the concave and the main cylinder. Thé opération of 
the mill is thus described: 

"The corn on the cob, or other substances to be crushed, Is placed in the hop- 
per over thé [initial crushing] cylinder, and is drawn in between them. The 
rapid motion of the teeth on, the main cylinder crushes and breaks the sub- 
stance against the slower moving teeth on the [other] cylinders. The article 
then is carried between the concave and main cylinder, and is again crushed 
and brokeh up still finer between the stationary teeth on the concave and tha 
teeth on the tnain cylinder." 

; Hère we hâve two crushing devices and opérations. In the Baldwin 
patent are found one crushing and two grinding devices and opérations. 
It would hardly involvo invention to supplément the two crushing de- 
vices of the Beal & Haie patent with the addition of a grinding device, 
80 as to produce what complainant's counsel consider the essential merit 
of the patent sued on, viz., that of a double or dual crushing and a sin- 
gle grinding arrangement. Nor would it involve any exercise of the in- 
ventive faculty to drop one of the grinding devices of the Baldwin pat- 
ent, and substitute therefor either the first or second crushing device of 
the Beal & Haie patent. , In the Newlous patent, (No. 8,425,) dated 
October 14, 1851, we find initial crushing cylinders in connection with 
grinding cônes, so constructed as to produce graduai and successive ré- 
duction of the material. The spécification states that "the corn in the 
ear, to be crushed, is thrown into the hopper, and as the crushing cyl- 
inders revolve inward, and towards one another, the ears of corn are 
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seîzed by the teeth plates, [on the cylinders,] and crushed into small 
fragments, which faÛ between the cylinders into a receptade below^'' 
where it is kept stirred, to prevent packing, and from thence into the 
grinding cônes, consisting of two sets or sections; the flrst, at the smaller 
end, being provided with large, coarse teeth, and the second, toward's 
the larger end, with the finer teeth, turned in the opposite direction, by 
means of which arrangement there is, after the initial crushing, first a 
coarse and then a finer grinding of the material. In the Nichols letters 
patent, (No. 9,330,) dated October 12, 1852, "for a new and useful ina- 
chine for crushing and grinding cobs, corn, and other substances," wte 
find from the spécification and drawings that the initial crushing devic'e 
was composed of two cylinders, the substances to be crushed and groUhd 
being first operated upon by the teeth on one cylinder into annulàr 
grooves in the other cylinder; and it is said in the spécification that—- 

"Séries of teeth on one cylinder, acting into continuons grooves in the pe- 
riphery of anotlier cylinder, I flnd to be much more efiicient and rapid for 
crushing and grinding purposes than when the teeth on said cylinder act be- 
tween séries of teeth on another cylinder." 

In the Wilson patent, (No. 12,977,) dated May 29, 1855, for an im- 
provement "in machines for crushing and grinding corn," we find two 
initial crushing roUers, provided with V-shaped teeth, which serve tb 
prépare for crushing the grain for the final grinding opération. In the 
Vascomb & Guirand patent, (No. 20,310,) dated May 10, 1883, for an 
improvement in grinding-mills, there is shown breaking rollers with 
teeth, and adjustable, so as to suit for breaking the cob as well as the 
corn, together with a cylindrical grinder and concave, also adjustàblé, sp 
as to be made to suit the size of the pièces of cob or other material as it 
comes from the breaking device. In the William H. Hope lettèrs pat- 
ent, (No. 22,807,) dated February, 1859, for a new and useful portable 
mill, "for cutting, crushing, and grinding corn on the cob, grinding aïl 
kinds of grain into meal and flour, and grinding roots, herbs, bafk, 
etc.," there are found initial crushing cylinders with V-shaped teeth, 
thick at their base, and running to a sharp edge, with downward incli- 
nation on one and upvvard inclination on the other cylinder. Where the 
mill is not needed as a corn and cob crusher and cutter, thèse cylinders 
are so arranged as to be detached, Below thèse cylinders, devices are 
arranged for two other crushing or grinding opérations, according to the 
fineness of the réduction desired. In the P. G. McCulla letters patent, 
(No. 29,612,) dated August 14, 1860, fur an improved grinding-mill, 
there appear two crushing cylinders, provided with teeth placed in a 
spiral Une or position; the teeth on one cylinder being in line with the 
centers of the spaces between the other. The grinding apparatus em- 
ployed in connection with said cylinders is adjusted longitudinally so as 
to grind finer or coarser, as may be desired, and the mill is so con- 
structed tocrush only, without grinding, or to grind only, without crush- 
ing, or to perform both opérations; and it is stated in the spécification 
that if corn and cob, or other substances, require to be crushed before 
grinding, they are fed into the proper réceptacle and between said cylin- 
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ders, wJiicîÎ!s|T<W; in;, the substances, owing to the direction în whîcb they 

'*'<3}hâ ciu&Mfig âevioe; may be fôd ffrijthont ^jfflcnlty, ançl Is net liable to 
choke or: çlog, as js the, cas» with thô uaiii^l crushiiig devicéi wlilch is formed 
of 4 single tootheq cyllnder and statipnàry toothed concave. Tliis latter de- 
vice is qtilte liable to clog and trouble^pmè to feed, — difflculties wtiich are 
Bvoidëd by Diy invention." 

This suggestion of the àdvantages ôf the double toothed crushîng cyl- 
inders oyër the single topjthed cylinder and stationary concave Winchell 
edopted and applied to the Roberts mill, which embodied the second and 
tbird featur^ ôf his macbiûës or improved raill. Any skilJéd mechanic, 
acquainted with tbe state bf the art relatiiig to crusbing and grinding 
mills, and of the defects connected witb and to be remedied in the Rob. 
erts mill, could and would readily, wïthout the exercise of any inventive 
faculty or ipehiùs, bave added the intergeared initial cylindrical crush- 
ers, prQVided iifith teetb or protubérances to draw in the substances to 
be crusbed and ground, as shown in the foregoing prior patents. Such 
carrying forward or application of îdeas or devices and their opération, 
disclosed in earlier patents, does not constitute invention. It is to be 
uoticed tbat the patentée does not sèek to patent the means and metbod 
adopted for bnnging the old devices together. In view of the devices 
disdosed in the prior patents referred to, and in the Roberts mill, we 
are of the opinion that complainant's letters patent, (No. 359,588,) dated 
Marcb 17, 1887, are lackiug in patentable noveity, and are therefore 
void. 

Wbile thià conclusion renders ît unnecessary to consider other ques- 
tions or assignments of error, it may be proper to state that, if said pat- 
ent could be Bustained, it would, under well-settled rules, bave to be 
limited and confined to the particular structure or machine described 
and covered by the first claim, and that, being thus limited, it is not in- 
fringed by the appellee's mill, as the court below correctly beld. The 
decree of the court below, dismissing the bill, is accordingly affîrmed, 
witb Costa. 



Thb Itata. 

UNrrsD States v. The Itata. 

Samb V. Two Thousand Cvses of Biixbb, eto. 

iDittrict Court, fit. D. Califomiçu Marcb 8, 1892.) 
PnrAi/nas and FoBFBmmBs— Nbutbàlitt Li-vra— FcBNismHa Abms to FoBinoH ta- 

SUKOBNTB— RbV. ST. { 5883. 

The steam-shtp Itata, a vessel belonging to a foreign insurgent party, but not be- 
ing avesselof war, came into the territoryof the United States, and there received 
on board a cargo of munitions of war purchased there by an agent of the insur- 
gents. The cargo waa not for the equipment of the Itata, but was to be transported 
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to her conntry, for the use there of the sald Insvrgents. Bétd, thait the vessel wai 
not liable, &or was tier cargo liable, to forfeiture n^der seotlc)!! 5283, Rev. St U. S., 
for violation of the neutrality law% U, 8. T. TriitnbvU, 48 Veà. Bëp. 99, fol- 
towed. 

In Âdmîrnlty. Stiits to forfeît the steam-ship Itata and her cargo foi 
alleged violation of the neutrality laws. 

W. Cole, T]. S. Atty., and Alëxander Gampbdl and ^. W. Buttons Spé- 
cial Asst. U.S. Atlys. 

Page & EéUs, Stepken M. White, and George J. Dents, for T^eda, com- 
manding steam-ship Itata. 

William W. Ooodrich, for Compania Sud Americano de Vapores, owner 
of the steam-ship Itata. 

Before Ross, District Jodge. 

Ross, District Judge. Thesé cases were trîed and submîtted togethor 
tipon the évidence introduced in the case of U, 8. v. TrumbvU, 48 Fed. 
Rep. 99, 80 far as the same is applicable, and npon certain fidditional dep- 
(^itions. The additional testimony does not élter the facts shown in the 
WumbvU Case farther than that it shows that the Itata, before leaving 
Chili for €alifomia, discbarged the four siâall can&on, together with the 
ammunition theréfdr, she had theretofore carried. and that the soldiers 
she took on board did not ezceed 12 in number, and were taken on 
board, not to be used as soldiers, but fbr passing coal and as stokers. 
It furthèr shows that when the Itata came ihto the waters of the United 
States she had on board less than her usùal complément of men, and 
but one small brass gun, used as a signal gun, eight or ten old musketa, 
and one small iron gun, for which there was no amtnunition. The ad- 
ditional dépositions, which include the testimony of two of the officeis 
of the United States cruiser Charleston, stiU more clearly show, what 
was before made sufficiently apparent, that in no just sensé could the 
Itata be regarded as a ship of war at the time she came within the wa- 
ters of the United States, or ât any timewhile she remained within those 
waters. My views in respect to the case are sufficiently stated in the 
opinion delivered in the îWmftttB Gase, and reported in 48 Fed. Rep. 99, 
to which I adhère. It is énough now to state the facts I find from the 
évidence in the présent case, together with the légal conclusions, which 
are as follows: 

In January of 1891 the steam-ship Itata was an ordinary merchant 
vessel. Early in that month she was captured in the harbor of Valpa- 
raîso, Chili, by the people then known as the "Congressional Party," 
and whô were then engaged in an effort to overthrow the then established 
and recognized govemment of Chili, of which Balmaceda was the head. 
The Itata was by the Congressional party put in command of one of its 
officers, and was used in their undertaking as a transport to convey 
troops, provisions, and munitions of war, and also as an hospital ship, 
and one in which to confine prisoners. Four small cannon were also put 
upon her decks, and she carried a jack and pennant. Some time prior 
to the following AprU one Trumbull came to the United States as an 
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agent of the Gongressional party, and about the month of April went to 
the city of New Yprk, and there bought, from one of the large mercantile 
finns of that city dealing in such matters, 6,000 rifles, and 2,000,000 
cartridges therefor, with the intention and for the purpose of sending 
them to the Gongressional party in Chili, for use in their effort to over- 
throw the Balmacedan government. ■ The sale and purchase of the arms 
and ammunition were made in the usual courge of trade. Trumbull 
caused them to be shipped by rail to San Francisco, and engaged one 
Burt to aocompany them, which hedid. Arrangements had been made 
by Trumbull with bis principals in Chili by which they were to send a 
vessel to the United States to get the arms and ammunition, and convey 
them to Chili for the use of the Gongressional party there. The Itata 
was dispatched by that party for that purpose, and was aocompanied as 
far as Cape San Lucas by the Esmeralda, a war ship then in the service 
of the Gongressional party. Before leaving Chili, the Itata discharged 
the four small cannon, with the ammunition therefor, that she had 
thetetofore carried, but she retained one small brass gun, which she 
had always carried and used as a signal gun, and also eight or ten old 
muskets, and one small iron cannon, for which there was no ammuni- 
tion. At one of the Chilian ports the Itata took on board some soldiers, 
with their arms, not exceeding 12 in number; but they were taken, not 
to be used as soldiers, but for passing coal and as stokers. At San Lucas 
the captain of the Esmeralda took command of the Itata, and the cap- 
tain of the latter was left there in command of the Esmeralda. The 
Itata then proceeded to San Diego, really in command of the Esmeralda's 
captain, but ostensibly in command of another, who represented to the 
custome officers at that port that she was an ordinary merchantman, 
and was bbund to some port on the northern coast. Before coming into 
the port of San Diego, or into the waters of the United States, the Itata 
bauled down her jack and pennant; the brass and iron cannon were re- 
moved from her deck and stowed in her hold, as were also the arms of 
the soldiers she carried; and their uniforms, as well as those of the offi- 
cers, were removed, and ail appeared in; civilians' dress. At that port 
she laid in stores of coal and provisions, ail of which were bought in the 
open marketj and some of which were marked "Esmeralda." Meanwhile 
TrujnbvU had chartered a schooner, called the Robert and Minnie, in San 
Francisco, to take the arms and ammunition from there to a point in this 
jndicial district, then expected to be near the island of Catalina, where 
she could meet the Itata, and deliver them on board of her, to be con- 
teyed to Chili for the purposes already stated. The schooner Robert 
and Minnie accordingly took on board the arms and ammunition at the 
port of San Francisco, and, in charge of Burt, proceeded to the neigh- 
borhood of Catalina island, where she expected to meet the Itata. In 
the mean time the suspicion of some of the ofBcers of the United States 
that the neutrality laws were being violated was aroused, and the marshal 
àf this district was directed by the attorney gênerai to detain the Itata, 
if such was found to be the case; and, acting upon those and certain 
instructions from the district attorney of this judicial district, he went 



THE ITATA. 649 

on board the ship at San Diego, and put a keeper in charge of her, 
and then went in search of the Robert and Minnie, which he did net find 
in the waters of the United States. Communication was, however, had be- 
tween the Itata and theschobner, and a point near San Clémente island was 
fixed upon as the place of meeting for the purpose of transferring the 
arms and ammunition from the schooner to the ship. Accordingly, the 
Itata, on the 6th day of May, 1891, without obtaining clearance pa,- 
pers, and against the protest of the person left on board and in charge 
of her by the marshal, weighed anchor, and steamed eut of the harbor of 
San Diego, with îiim on board, to meet the Robert and Minnie and 
receive the arms and ammunition. The marshal's keeper was. how- 
ever, put ashore at Point Ballast, before leaving the harbor. While 
steaming out of it, one or both of the Itata's cannon were brought on 
deck, and some of the soldiers on board of her appeared in uniform. 
Qii thé 9th ôf May the Itata and Robert and Minnie came together, 
about a mile and a half southerly of San Clémente islàhd, in this judidal 
district, and there the arms and ammunition in question were taken 
from the schooner, and ptut on board the ship in original packages, and the 
latter at once left with them for Chili. On September 4, 1891, the 
Congressional party was recognized by the govemment of the United 
States as the established and only govemment of Chili. Prior to thàl 
time thefe had been no récognition of that party by this govemment*, 
other than that, on March 4th, the secretary of the navy cabled Ad^ 
mirai McCann "to proceed to Valparaiso, and observe strict neutrality,ah(i 
take no part in troubles between parties further than to protect American 
interests." On March 26th the secretary of the navy cabled Admirai 
Brown, who had superseded Admirai McCann, "to abstain from pro- 
ceedings in nature of assistance to either — that is, the Balmaceda br 
Congressional — party; that the ships of the latter were not to be treated 
as piratical so long as they waged war only against the Balmaceda gov- 
emment." On April 25th, Secretary of State Blainé cabled the Ameri- 
can minister: "You can act as mediator with Brazilian minister and 
French charge d' affaires." On May 5th, Minister Egan cabled this gov- 
emment: "Government of Chili and revolutionists hâve accepted média- 
tion of the United States, Brazil, and France, most cordially; those 
of England and Germany declined." On May 7th, Acting Secretary 
of State Wharton acknowledged the dispatch of Minister Egan, and 
"expressed hope that, through combined efforts of the governments in 
question, the strife which has been going on in Chili may be speedily 
and happily terminated." On May 14th, Acting Secretary of Statè 
Wharton cabled Minister Egan that "French minister reports threats to 
shoot the insurgent envoys by Balmaceda," and directed that they should 
hâve ordinary treatment under flag of truce. 

From the iacts found, and for the reasons given in the opinion deliv- 
ered in the case of U. S. v. TruTnhull, swpra, my conclusion is that thé 
libel in each case should be dismissed; and it is so ordered. 
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•The LtTD Kebfbb. 

WEBLnîa rf al. ». The Lud Keepeb. 
(Dtstrict Court,, W.D. PennsyVoania, February 8, t882.) 

L BbAMIïK— ColîTBAdT FOU W^OàS—'RrVTSS PiLOTS. 

Wbére a steàm-boat bouàd froln Pittsburgb, Ps., to LonUvllle, Ky., enniges pilota 
witbout the written coqtiraoït required by Rer. St TT. S. § 4530, sbe is liable, under 
section 4531, for tbe biRbesf yrages sbown to bave been voluntarily paid at Fitt»- 
burgh to atiy pllot for a simllar voyage during tbe three moaths preceding. 
& Bams-^Statutobt Pbovibiowb— EQniTlBS. 

Tbe purpose of the statute is to prevent disputes as to the agreement for wages, 
and its positive provisions in favor of the seameu oannot beaffeoted by any equities 
> Intbeoase. 

In Admiralty. Libel.by Werling and Reno again'st the steam-boat 
Lud Keefer for wages as pilots. Decree for complainauts. 
M, À. Woodwardf for Ubek^Rts. 
George Ç. WUson and David 8. McOann, for claimant. 

J^EED, District Judge., The testimony establishes the fact Ihat when 
the bpat startedupon her voyage, after making up her tow at Economy, 
her destination was LoqisviUe. She was to leave her tow at Cincinnati, 
go to Loi^isville, and bring back a tow of empty barges to Pittsburgh. 
Tbe only change that ocçurried was that in pursuanceof a telegram from 
Jvitte & Cp., the owners of ,the tow, she took her tow of loaded barges 
with: her to Louîsville, instçad of leavihg it at Cinciqnati. Her destina- 
tion being a port inanother than an adjoining state, the act of congress 
spplies. Sectiqn 4520 ofi the Revised Statutes provides that a written 
or printed agreepient shalî be made by the master with every seaman on 
board, and section 4521 provides that in the absence of such a contract 
the master shall pay every such seaman "the highest price or wages 
which shall hâve been giyen at the port or place where such seaman was 
shipped, for a similar voyage, within three months next before the time 
of suçh shipping, if such seaman shall perform such voyage." No writ- 
ten or printed agreement isfas made with either of the libelants. Capt. 
Beno testifies, without contradiction, that he was to be paid the highest 
wages that would be paid on each trip, which is substontially what the 
act provides. Nq arrangement was made with Capt. Werling as to wages. 
It foUows, therefore, that under the provisions of the statutes referred to 
the libelants are entitled to receive the highest wages paid at the port of 
departure for similar voyages. The testipiony shows that $250 was paid 
to one pilot for a similar voyage at the same lime irom Pittsburgh to 
Louis ville and return. In another case $200 was paid to a pilot for a 
voyage, tp .Louisville, whetre be left the bpat and returned by rail to Pitts- 
burgh^, his expenses back being paid by his employers. The libelants, 
on the contrary, perfqrnied the additional service of piloting the boat back 
to Pittsburgh. Thèse rates seem to hâve been paid without compulsion, 
and, while higher than the wages paid to other pilots at the time, were 
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paid in pursuance of agreement, ddd apparently becausô the employers 
desired the services of those particular pilots for reasons satisfactory to 
themselves. It is the duty of the court, thèrefore, to allow the libelanta 
this rate of wages, and the libelants are each entitled to receive the sum 
of $250, as claimed in their libel, with costs to be paid by the respond- 
ent. 

Something was said about the equities of the case by the proctors for 
respondent, but equities cannot aflFect the positive provision of the statr 
ute, the benefits of which the libelants are entitled to claina. The in- 
tention, however, of the statute, seems to be to raake it to the interest of 
the owner of the boat to make a written or printed agreement with the 
seamen, in order partly to avoid just such disputes as the présent one. 
As is said by Judge Treat in RoUim v. The Standard, 4 Fed. Rep. 750: 

"Mariners are wards of the court, and as such are to be protected, net to 
the injury of the respondents, but to seciire them their just wages. It is very 
easy for offlcers of vessels to engage mariners at a fixed rate, and if they do 
not do so the courts must allow them the highest rates existing at the time of 
departure." 

Thèrefore, there do not seem to be any equities in ûivor of the respond* 
ent. A decree will be made accordingîy. 



The Karoo. 

Johnson et al. ». The Karoo. 

(DUtHct Court, D. Washington, W. D. February 15, 1893.) 

1. Seamen's Waoes— British Vessel— JtmispioTiojf. 

A British vessel was libeied for seamen's wages at a port where tbere was no 
British consul. The nearest British consul had declined to interfère. Two of the 
libelants were American citizens. AU but three of the crew were not lawfully 
bound by any contract of shipment Held, that the court was justlfied in assuming 
jurisdiction of the case. 

8. Samb— Bhippinô Articles— IifroRMAUTr—RTOHTS op SaiuJrs. 

Where seamen on a British ship did not sign articles before the British consul, 
but were taken aboard the vessel by a boàrding-house master, who wrote their 
names in theshipping articles, af ter which they served aboard the ship, but did 
not complète the voyage descrlbed in the articles, heUl, that the articles were not 
binding as to Voyage or term or rate of wages; that the men could leave the vessel 
at any port Without becoming désertera, and were entitled to recover on a quan- 
tum meruit for services performed. 

8. Same— KmNAPPBD Sailobs — Rate dp Wages. 

Where it clearly appeared that sailors were inveigled aboard a sbtp, and com- 
pelled to serve against their will, held, that the master could not &x the rate of 
their wagès, but the court would lix it any where within reasonàble limits; and 
there being some évidence that $30 per month was the hlghest rater at their port of 
shipment at the time of shipment, and ^so that their rare aboard ship was bad, 
held, that they should recover at the rate of $30 per month. 

i, Bame— 'RioHTs OE Seamen— iNSHPPiciBNT Foqd. 

The évidence showing that certain sailors, lawfully shipped, were lU treated 
aboard the vessel, and were deprived of proper food and lime juice or other antl<- 
BOorbutics, held, that it was a breach of the ship's contract, entitling thé men to 
leave the vessel, though the négligence mlght not hâve been that of uie màater of 
the ship, but of the sbip-chandler who supplied her. 
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, In Â,dmim%y. Suit to recover seamen's wages. 

Xeci (E (Tortfein, for libelants. 
j W. iS. lEffinger, for respoiident. 
, Before Hanfoed, District Judge. 

Hanfoed, District Judge. I hâve very carefully read the testîmony 
and giyen considération to the pleadings in this case, and am now ready 
to announce my conclusions. 

I think the court is justified, and in fact required, to take jurisdiction 
of this case, although it is a suit for seamen's wages against a foreign 
vessel, for three reasons: (1) There is no British consul at the port of 
TacoD^a, and the consul at Port Townsend, where the nearest consul ré- 
sides, aftep being called upon to investigate and adjust the matters of 
différence between the master and crew, made no response to the request 
of the seamçn except to make a demand i'or payment of or security for 
his fées and expenses, with which demand they were notable to comply; 
but (2) even if the consul had been willing, or had in fact assumed ju- 
risdiction, the case is not one which could be taken out of thè jurisdic- 
tibn pf the; United States : court, properly. Two of the libelants are 
American citizens, and entitled to sue in the courts of their own coun- 
try for the détermination and adjudication of their rights. (3) AU of 
the libelants but three bave been brought to this country without having 
been lawfuUy bound by any contract of shipment. They are perfectly 
free to leave the vessel at this port, and demand payment of their wages. 
They hâve left the vessel, hâve demanded payment of their wages, and 
their demand bas been refused. They bave been turned out of the ves- 
sel destitute, and wages whiçh they hav© earned by their services bave 
been withheld from them. They are not bound to return to the home 
of this vessel to sue her, but are entitled in an admiralty court hère to 
bave their rights enforced. 

_ I, 6nd a wide divergence in the testimony in behalf of the libelants 
and in bebalf of the ship, and bave been obliged to weigh the testimony 
t^ détermine which side was giving the truth, and in so doing hâve 
given importance to the facts and circumstances which are clearly estab- 
liçhed, and about which there can be nodoubt. One important circum- 
stanceis.that this captain left the port of Barry, on this présent voyage, 
having on board one seaman who had not signed the shipping articles 
f4r the voyage in the présence of a shipping commissioner or agent, 
as required by the laws of the country to which this vessel belongs. He 
gives as an excuse that it was because of the négligence and fault of the 
commissioner or shipping agent at the port of Barry in not attending to 
thiç inatter of having the men ail sign the shipping articles. This state- 
ment is of itself unreasonable and improbable. It is met by the coun- 
tdi^rStatement that the man being a foreigner, and unable to understand 
the English language, the shipping agent refused to sign him without 
thei assistance of an interpréter to ëxplain the contract before he signed 
i^e articles,^— a statement which is probable, and a full justification of 
the shipping eommissioner's tiailure. The vessel proceeded to Bio de 
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Janeiro, and there the larger portion of the crew deserted tlie shîp. The 
captain brought his vessel away from that port with a crew secured 
there, none of whom eigned the shipping articles in the présence of the 
British consul. It is shown in testimony, and admitted by the captain, 
that the British consul refused to sanction the engagement of thèse men 
as seamen on this vessel. The captain bas entered in his log, and has 
testified on this trial, and presumably has reported to his owners and 
the British board of trade, that the reason for the refusai of the British 
consul to engage thèse men was that they were not in possession of dis- 
charges from the vessels in which they last previously served, and that 
it was simply an arbitrary and unreasonable pièce of stubbornness on 
the part of the British consul to refuse to sanction the employment of 
thèse men. The shipping articles themselves contain an indorsement 
written by the British consul, signed ofEcially and under his officiai seal, 
in which he makes a statement directly at variance with that of the cap- 
tain. He States that the reason he refused to sanction the employment 
of thèse men was that it did not appear to him that the men were not 
dèserters from other vessels then in port, and requiring their services to 
enable them to proceed on their voyages. Ifeel.bound to accept the 
cèrtificate of the British consul as being the truth of the matter. It was 
in accordance with his duty and with law, and altogether more probable 
than tha,t he unreasonably refused to act in a way that would enable 
this vessel to secure the services of necessary seamen, and proceed on her 
voyage. 

It appears that the captain employed a shipping or boarding-house 
mastèr at Rio to secure a crew for him; and a part of thèse libelants 
were taken on board with their consent, and hâve served as marinera ori 
this vessel. The signing of the articles on board the ship, ont of the 
présence of the British consul was a useless formality. The men were not 
given their option to sign or not. They were not asked to consent to the 
terms and conditions contained in the articles, but weré taken down into 
the cabin of the vessel, and the shipping master, a résident of Rio, wrote 
their namesand the other facts about them entered in the shipping articles; 
and they were told the amount of àdvance that the captain allowed, ail 
of which was paid to the shipping or boarding master, and then they 
were ordered on deck and set to work. This manner of signing shipping 
articles is not in any sensé the making of or entering into a binding con- 
tract. Thèse men, by the writing of their names on the shipping arti- 
cles by the boarding-house master, were not bound to perform the voy- 
age, or remain in the service of the ship any particular time. They are 
not bound by the rate of wages. They bave the right to leave the vea- 
eel in this port, and in leaving her do not become désertera, or forfeit 
their wages; and they are entilled to recover on a quantum meruit the 
reasonable value of their services from Rio de Janeiro to this port. 

It is clearly established, however, that three of thèse men tâken on 
board the vessel at Rio were not taken on board for the purpose of mak- 
ing the voyage in the ship with their consent, but they were "shang- 
haied." Two of them were inveigled by the boarding-housè master, 
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whom the captain of the ship employed to get a crew for him où the 
pretense of working as stevedoreg, while the vessel was in port at Rio, 
and under an agreement that they would be paid at the rate of 10 shil- 
lings per day for their time. When the vessel was through with their 
services as stevedores, they requested permission to go on shore, and 
wete irefuged by the captain. They were unable to go on shore, because 
the vessel was not at any wharf,. but was at a distance from the shore, 
and there was no boat which they could obtain for the purpose. They 
were told that they would hâve to remain in the ship and go in the 
ship, to which they never consented. Thèse are factg sworn to by. 
them, and not denied or attempted to be denied by the captain in his 
testimony; and the shipping articles show that somebody else signed 
for them, — and that was done, as the testimony shows, after they 
were io fact on board the ship, and detained there against their wili. 
The other man was taken on board the ship by this boarding-house 
master simply to assist him in getting eut to the vessel, to carry the 
other men on board, and was left on board the vessel when the board- 
ing-house master went ashore. He reported to the captain before the 
vessel got out of the harbor, and while she was in tow of the steam- 
tug, and inlormed the master that he was not in condition to go to sea, 
that he. had no outfit for the voyage, and had even leit his coat on shore. 
The master could easily bave sent hira ashpre on the tug without incon- 
venience or danger; but he detained him, refused to let him go on shore, 
and the next day, after the vessel got out of the harbor, made a formal- 
ity of shipping him, daiming that he was entitled to ship him as a 
"stowaway," at the wages of one shilling per month. Now, the plain 
truth about the matter is, this man was kiduapped, brought hère against 
his will, and is entitled to olaim as wages from the ship, certaiuly, reason- 
able compensation. I do not think it is for the master to fix his wages 
at one shilling per month, or any other sum. This man bas a right to 
fix his own wages, and the court will allow it anywhere within reasona- 
ble limits. 

Three of the libelants were lawfully employed, and signed shipping 
articles at Cardiff, before the vessel started on her voyage. They claim 
the right to leaye the vessel because of a breach of their contract of ship- 
ment, in the manner in which they were treated on board, and because 
of the deprivatioxî of necessaries duringthe voyage, — of proper ibod, and 
lime juice or other antiscorbutics. The testimony, I thiuk, shows that 
the provisions of the ship were séant. I do not think there was starva- 
tion, but the provisions were of the coarsest and cheapest quality, were 
scant in amount, and poorly cooked. The: principal artiçleofdiet which 
the crew had was called "skouse," a combination of sea biscuits with a 
Uttlemeat mixed in, and çooked with the skimmings from boiled sait 
méat. The salted méats wjere boiled in sea water, and the only season- 
ing rwhieh the skouse had was the skimmings from the boiled méat, 
boiled in sea.watefè . Some of the crew çtated that they liked it, and 
got along ail right; but those who were not able toendurethat sort of 
diet had toi pût np. with it, whether they liked it or not, and they euf- 
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fereâ. rlhere were no dried applés or ôther fruit fumished them as a 
relish, and during ail the voyage from Rio to Tacoma, they werewhoUy 
deprived of lime juice. The excuse is tbat it requires sugar to raix with 
the lime juice, and the ship had an insufficient supply of sugar to jus- 
tify the use of it in furnishing lime juice. It is claimed that there was 
a mistake on the part of the ship-chandler in giving something else in 
the place of sugar; that it was because of his négligence in the matter. 
That does not relieve the vessel from responsibility. It makes' no dif- 
férence to the libelants whether the négligence was that of the master or 
of some other agent of the owner. The men suffered in either case. It 
was a breach of the contract; and I hold that it justifies the libelants 
Newton, Golding, Swenzer, and Orr in leaving the vessel at Tacoma. 

In weighing the testimony, I hâve made due allowance for. the exag- 
gerations in the testimony of the libelants, which are apparent, and 
hâve not assumed that ail of the hardships and cruelties that they 
hâve referred to in their testimony are given with strict accuracy; but 
there is a decided prépondérance of évidence that, in addition to depr 
rivations, there was considérable abuse of the crew by harsh and 
abusive language, and by assaults at différent times on différent per-r 
sbns. I hâve felt justified in entirely disregarding the testimony of 
thecaptain on aU points in which he is contradicted, by reason of the 
manifest untruthfulness of his testimony in regard to the failure of the 
shipping agent at Barry and the British consul at Rio to attend to the 
shipping of thèse men, and the signing of the articles. He bas will- 
fuUy testified falsely in this material matter, and I do not regard him 
as a reliable witness. 

The libelants Swenzer, Newton,- Orr, and Golding will be allowed to 
recover the balance of wages due tbem as alleged in the libel. I think 
they are at least entitled to al! that they claim, and will not allow 
them anything more. The court bas to fix the wages to be allowed 
to the other libelants, because there is no binding contract hère fix- 
ing their wages. I will allow Johnson the amount he bas sued for. 
Thirty dollars per month is reasonable, and he is entitled to it. There 
U cïtosiderable discrepancy in the évidence as to the rate of wages ob- 
taining at the port of Rio, where thèse men were secured. On the 
part of the ship, it is claimed that the highest wages were $20 per 
month. On the part of. the libelants, it is claimed that it was $30. 
Thèse men would be entitled to something in addition to mère wages, 
as conipensation for the deprivation of proper food and antiscorbutics; 
^hd, takihg that into account, I will allow thèm $30 a month, al- 
though I would not find as a fact that that was the rate of wages at 
Rio, or the amount I should hâve allowed them if they had been well 
çared for on the ship. The libelants Johnson, Connell, Searl, Wilson, 
Nordstrum, Paulson, Latohford, and Powle will thereforé each be al- 
lowed wages at the rate of $30 per month. The other two, James and 
Crreen, will be allowed to amend the libeli and claim wagès for the time 
they served in the ship, doing stevedore work, and servedafrîïiarinerB 
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on the voyage, at the late of 10 shillings per day; and thd court will 
allow it. . 

In the argument the court listened to an appeal in behalf of this 
ship to consi^er the interests of the port of Tacoma, — the commercial 
interests of this port. The court regards as its imperative duty, above 
any mercénàry interest that any parties to this suit or people outside 
of this litigation may hâve in the matter, the doing of justice, the up- 
holding of the inaritime law of this country and of the world; but, in 
addition to that, the commerce of the country cannot suffer by pro- 
tecting the rîghts of mariners. Eeliable and eflSicient, seamen are just 
as necessary to commercé as ships are; and it is only necessary to sanc- 
tion or permit the practiee of kidnapping seamen to be carried on, to 
reduce the shipping interests in a very short time to a dependency 
upon slave labor. I can imagine nothing that would be a more severe 
biow to the commercial world than to oppress and enslave the class of 
men ^0 are willing to endure the hardships and encôunter the dan- 
gers of a seafaring life; and I believe that the interests of the port of 
Tacoma, as well as justice itself, call upon this court, whenever a 
ship'è master stands convicted before it of the offense of kidnapping 
seamen, to deal with enough severity to at least check this great evil. 
In giving what I hâve to thèse men, I hâve given them simple jus- 
tice, and think I hâve dealt mildly with the captain of this ship. 



Th3 JAMES T. Easton. 

The Qdakeb City. 

The g. C. A dams. 

Edioott V. The James T. Easton, The Quakeb City, and Thb G. C. 

A.DAM8. 

(DUtfiict Court, E. D. New Tork. Tebruary 25, 1892.) 

1, MàBITIUE Liens— StrPPUBS—MOBTGAOES— ANTECEDENT INDBBTBDNESS. 

A ^lortgagee of a vessel, who bas takeQ the mortgage for an antécédent indebt- 
ednessoDly, and without inqniry as to existlng liens, is not in the situation of a 
bonaflde purchaser, and has no equity superior to a material-man who bas a lien 
for necessary supplies furnished ou the crédit of the vessel. 

2, Samb— DisoHABOB BT Third Pbrson's Note. 

The note of a third person, when taken for an antécédent debt of a vessel, is no 
disoharge of the maritime lien of the person reœiving it. 

In Admiralty. Suit to; recover for supplies fumishedj mortgagees de- 
fending as prior lienors. Decree for libelant. 
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Shipman, Larocque & Choate, for libelant. 
McCarâiy & Berier, for claimants. 

Beown, District Judge. The above-named propellers were owned by 
Samuel Schuyler of Albany, treasurer of the corporation known as "The 
Schuyler Steam Tow-Boat Company." They were used as helpers in the 
business of the line, and had been accustomed for some years to obtain 
supplies, mostly in the engineers' department, from the libelant at Jersey 
City, as the same might be wanted at this end of their trips. From May, 
1890, to the close of the year supplies were fumished to the above-named 
propellers, as well as to other propellers belonging to the Schuyler Line. 
The supplies were ail ordered by the cap tains of the différent boats at 
the libelant's place of business in Jersey City, and were necessary for the 
vessels. The libelant had no acquaintance with the owner. Bills were 
rendered for the supplies fumished to each boat separately, and the same 
were charged and rendered as against the boat. I find that the crédit 
was given to the varions boats, and that the libelant has a maritime lien 
therefor, as well also as a lien of indefinite continuance under the statutes 
of the' etate of New Jersey, if the state statutes can be held applicable to 
foreign vessels. See The Lyndhurst, 48 Fed. Kep. 839, (Jan. 11, 1892.) 

The claimant, the Lehigh Valley Coal Co., a mortgagee of the three 
vessels, took mortgages thereon respectively for the sum of $15,000, $15,- 
000, and $8,500, recorded in the office of the county derk at Albany, on 
the 31st of December, 1890. Thèse mortgages, as appears from the tes- 
timony of Mr. Barrett, were not given upon any new considération, but 
for an antécédent debt for coal furnished to thèse and other boats, prob- 
ably during a considérable period, like that covered by the libelant's 
supplies. He testifies that wben they took the mortgages they had no 
notice of the libelant's liens. But it does not appear that any inquiry 
was made; and the évidence indicates that the mortgagee parted with 
nothing on the strength of its mortgages. It was, therefore, not in the 
position of a bona fide purchaser, as in the Case of The Lyndhurst, supra, 
paying the value of the property, and making ail reasonable efforts to 
find any outstanding incumbrances and finding none. The mortgages in 
the présent case conveyed only the interest of the mortgagor, and subject 
to such liens as existed against the vessel. The mortgagee has, therefore, 
no equity superior to that of the libelant. The supplies furnished by the 
mortgagee were, so far as they were fumished to thèse vessels, of the same 
légal grade as the supplies fumished by the libelant. The question of 
lâches doés not, therefore, properly arise, since there is no later superior 
équitable right. 

The taking of the Schuyler Steam Tow-Boat Company's note was not 
a discharge of the lien of the libelant. Under the relation of Mr. Schuyler 
to the Company as its treasurer there is even less ground for drawing any 
inference that the company's note was taken in discharge of the lien, than 
exists in ordinary cases where the note of a third person is received. 
And there the rule is well settled that the note of a third person, when 
given fo.r an antécédent debt, is no discharge. Nod v. Murray, 18 N. Y. 
v.49p.no.8— 42 
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167; Hall v. Stevms, 116 N. Y. 206, 22 N. E. Rèp. 374. Xn courts of 
admiralty the law bas been tbe same, Since the Case of Barque Ghusan, 2 
Story, 455, 466-470, wbich in many respects ia like the présent case. 
Sée, also, The Chdmsford, M Fed. Rèp. 399; The Oem: Meade, 20 Fed. 
Rëp. 923. Decree for the Ubelant, with a référence tô ascërtaiu the 
amount due, if not agteed upon. 



The Scandinàvia. 

CoMPAONlk DU BOLEO ». ThE ScANDINAVU. 

Meee V. Oabgo of tbe Scandinàvia et al, 
il>istriet Court. N. D. CaW<yrni(u Febnfary SB, 1892.) 

,1. SHiFPme— DisoBABOB oï Cabgo — Ekpdsai. bt Coksionbc 10 Bkomtb— Dott o» 
Ship. 

Whère a consignée refuses to receive -cargo In accordancéwith the provisions of 
the charter^partyt the shlp-putster is tkuthorized to land an4 ^tgre it at the nearest 
proper ^nd, convenient port, having référence to bis own cbnvenience and thé ap- 
parent bést interests of Its owner, and alWays acting prudentiy and in good faith. 

8. SAMB-rLioHrBEs Dbstbotbd bt Stobm-*Btatembnt of Casb. , 

The sbip Sm whose charter prorided tbat her cargo sbould be delivered at tbe 
sbip's slde, iay in tbe roadstead of Santa Kosalla, and bad dischar^ed only abbut 
one-balf of îœr cargo when her lay days expired, and thé ■ f oUowing day tbe light' 
ers of the consignée weredestroyedby a storm. Tbe only methQd,ofdiacbargiagwas 
into ligbtbrs. The place was an open roadstead, dangerdus in the ereat of bad 
weather.i>iA week later, despite the neéessary protests, tbd consignée bad done 
nothing, and still refused to do anything, towarâs discharging the balance of tbe 
cargo. Oh tliat day, after asMng the coiisilgiieé to designate a port 'wbQre the bal- 
ance of thecargo could bediscbarged, which tbe consignée refused to do, the ves- 
sel sailed for San Francisco, and on arrivalrdisobargod and libeled tbe cargo for 
freigbt and demurrage. SCela, tbat uudertbe circumstancés tbe sbip was justified 
in taking tbe cargo to some place wbere it could be stored for tbe beneflt of the con- 

, ^ signée, subject^to the payment of f reight and charges. 

8. Dbmubraob — Mdtuai. Nbolbot. 

' ' A vessel took a cargo to Santa Bosalia; her charter providing tbat it was to bè 
discharged along-side "any craft, steamer, or floating dépôt, or any wharf or pier, 
wbere she can always saf ely lie afloat. " There is only an open roadstead at Santa 
Rosalia. The cargo was not discharged within the lair days, partly because the 
buckets used by tbe ship were insfifflcient aT)d her supply of men short, and partly 
because the lighters f urnished by the consignée, and wnich,were the only means of 
dlscharglng, were inadéquate for the {iurposë. Held, thàt nëither sbip nor con- 
signée should be allowed demurrage for such period. ' ' 

In Admiralty. Libel for damages for non-delivery of cargo. Cross- 
libd for non-reception of cargo and non-payment of freight and deûiur- 
îrage. 

Pojf* <fc JîeKs, for libelant. 
. :E. W, McGraw, for claimant. 

Ross, District Judgé. Thèse are cross-lihèls; the Compagnie du Boleo 
daiming demurrage and damages for non-delivery of cargo; and the 
owner of the ship, damages for non^reoeptioii of cargo and non-payment 
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of freight and demurrage. The Scandinavia was chartered by the Com- 
pany in England to carry a cargo of about 600 tons of coke from Cardiff, 
Wales, to Santa Bosalia, Lower California, and there deliver the sarae to 
the agents of the company "along-side any craft, steamer, or floating de- 
pot, or any wharf or pier, where she can always safely lie afloat, as may 
be directed by the freighter's agents, to whom notice is to be given of the 
vessel's readiness to discharge." The cargo in fact consisted of 602 tons. 
The charter-party contained the folio wing, among other, provisions: 

"(1) Ail notices reqnired to be given by the charter-party shall be in writ- 
ing, and time shall net commence to count until twenty-four hours after de- 
livery. (2) The cargo to be discharged at the rate of not less than 80 tons 
par workiiig day, weather permitting; time to commence when thevesselhas 
been reported at tlie custom-house. and bas given notice of ber readiness to 
be discharged. (3) The act of God, * • * bad weather. * * * ail 
unavoidable accidents or hindrances in procuring, loading, '■^ dischargingthe 
cargo, * * * always excepted. (4) Demurrage over and above the said 
laying days at fifteen shillings per like hour." 

The ship arrived at Santa Rosalia on Sunday, January 25, 1891. The 
next morning, Monday, her master went ashore, entered the ship at the 
custom-house, and about noon of the same day notified the consignée of 
his readiness to discharge the cargo. The proof shows that Santa Ro- 
salia is a small, out-of-the-way place, the principal business of which is 
that of the Compagnie du Boleo, — a company engaged in mining cop- 
per. Ail of the cargoes consigned to the place are consigned to that 
company. There is no harbor there, but an open roadstead, in which 
vessels are eubject to niuch danger in case of bad weather. At one time 
there was a wharf there, at which the cargoes were discharged; but in 
February, 1890, belbre the making of the charter-party in question, the 
wharf was destroyed. After the making of this charter-party, and before 
the arrivai of the Scandinavia at Santa Rosalia, the Compagnie du Boleo 
provided a nnmber of small lighters, constructed of iron, with water-tight 
compartments, and containing two rows of four buckets each, into which 
to put the cargoes to be discharged. Thèse lighters were of the capacity 
of from three and one-half to four tons of coke each. They were too 
small to admit of it being sent from the ship into them through chutes, 
so that the only safe method was to lower it into the lighters by means 
of the baskets or buckets with which it was taken from the hold of the 
ship; and that method was pursued in this instance. The ship com- 
menced disoharging on the 27th of January. The case shows that the 
respective parties agreed that the lay days expired with Saturday, Feb- 
ruary 7th. After that each party commenced clairaing demurrage of the 
other. When Ihe lay days expired, less than half of the cargo had been 
discharged; there stilj being in the ship 332 500-2240 tons. Sunday, 
the 8th of February, the owner of the ship arrived from Guaymas, and on 
the same day a storm arose, which became so violent by Monda,y that a 
number of the lighters were sun^k, and the remaining ones beached and 
dâniagéd. With Tuesday, February lOth, commenced complaints by 
both parties; each claiming that the other was and had been at fault. 
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and demandiilg demurrage, damages, etc. Prior to that time the only 
complaiut made was by the agent of the company to the master, that he 
was unnecessarily delaying the discharging, to which the latter responded 
that he waa doing the best he could. This was during the lay days. 
Commencing with February lOth, and thereafter daily, to and includinj- 
February 14th, the owner of the ship, through the master, demanded 
demurrage, and that the consignée provide means for discharging the 
balance of the cai^o; the consignée responding that if the master had 
exercised proper diligence during the lay days the cargo would hâve 
been discharged during those days, and that, the storm having afterwards 
sunk some and disabled others of the lighters, the company could not 
for the time being furnish the means for further discharging, and could 
not say when it could do so. Commencing wïth February lOth, the 
consignee's agent also made daily demands on the ship for demurrage. 
This condition of affaira continued until the night of February 14th, at 
which time the ship left for San Francisco without being cleared; the 
customs oiEcer at Santa Rosalia refusing to clear the ship until she had 
fuUy discharged her cargo. The departure of the ship was by the order 
of the owner; her master protesting against going, and entering hia pro- 
test in the ship's log. Before leaving, the master, by direction of the 
owtier, requested the consignée to designate a port at which the balance 
of the cargo should be discharged; but this the consignée refused to do. 
It appears that Guaymas was the nearest port at which the cargo could 
hâve been discharged; but as the ship was short of coal, and it was 
doubtful whether she could get any there, the owner concluded to go to 
San Francisco, which he did, being obliged tostop for coal at San Diego, 
on the way. 

The évidence shows that the failure to discharge the cargo within the 
lay days was due partly to the fault of the ship, and partiy to the fault 
of the consignée. In the first place, the baskets used by the ship in 
discharging were insufficient in size for the purpoae. Their capacity was 
only about 150 pounds. In the second place, forthreeanda half of the 
lay days, the ship was derelict for lack of men. January 28th, 29th^ 
and 30 th, and February 2d, butone hatch was used, forwant of mento 
work another. This was clearly the fault of the ship. On the other 
hand, the lighters fumished by the consignée were inadéquate to the pur- 
pose. As that was the only means of discharging, the duty devolved 
upon the consignée to provide lighters of suflScient capacity to receive 
the cargo at the ship's aide in the way such a cargo is usually dis- 
charged, — through chutes. The évidence, I think, shows that the cargo 
could and would hâve been discharged within the lay days, had the 
lighters been of sulficient capacity, notwithstanding the fact that the bas- 
kets used by the ship were also insufficient in size, and notwithstanding 
the furiher fact that for three and a half of the lay days but one hatch 
was worked, for want of men. But it is also true, I think, that thé 
cargo could and would hâve been discharged within the lay days, by 
means of the lighters that were fumished by the consignée, had the ship 
used proper baskets and enough men to work two hatches. The failure 
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to dischai^e the cargo within the lay days beîng due în part to the fault 
of each party, neither, in my opinion, should be allowed demurrage. 

The lay days having expired, less than half of the cargo having been 
discharged, and the storm having abated, what, on February lOth, were 
the obligations and rights of the respective parties? That the obligation 
of the consignée to furnish proper and sufficient means for the réception 
of the cargo at the ship's side continued, seems to me to be clear. The 
consignée was not relieved of that obligation by the fact that the dis- 
charge of the cargo was not completed within the lay days. The duty 
of delivering the cargo on shore did not, under the charter- party, devolve 
upon the ship. Her master, therefore, was not required to employ the 
canoës or dug-outs, referred to in the évidence, in which the eokemight, 
at increased cost and delay, hâve been landed after having been put in 
sacks, which the ship did not, and was not required to, bave. Those 
canoës or dug-outs, it seems from the évidence, were used by the Com- 
pagnie du Boleo for the purpose of discharging cargoes consigned to it 
in the interval between the destruction of the wharf, in February, 1890, 
and the procuring of the ironlighters; and, if they could bave been used 
at the time in question for the purpose of discharging the balance of the 
cargo of the Scandinavia, it was the dutyof the Compagnie du Boleo to 
hâve employed them, and not the duty of the ship. No effort on the 
part of the consignée was made after the storm to provide the ship with 
the means to discharge the balance of her cargo, upon which she had a 
lien for the balance of the freight. On the contrary, the claim and de- 
mand of the consignee's agent, daily repeated, was that the ship should 
seek and employ such means. This conduct on the part of the con- 
signée, in view of the fact, apparent from the évidence, that the Com- 
pagnie du Boleo dominated Santa Rosalia; that it was the owner as well 
as the consignée of the cargo; that the ship was short of coal; and that 
the roadstead in which she lay was a dangerous place for her to stay, — 
was équivalent to a refusai to receive the balance of the cargo andto pay 
the balance of the freight. Under such circumstances, what was the 
ship to do? She could not be required to remain there forever. The 
consignée refused, after being requested to do so, to name a port to 
which the balance of the cargo should be taken. Under thèse circum- 
stances, I think the master was justified in taking it to some place where 
it could be safely stored with a third party for the consignée, subject to 
the payment of the freight and charges. Ordinarily, such place should 
be the place nearest to the port of destination, where the cargo could be 
so discharged and stored; but the circumstances of the case may be such 
aa to make that rule inapplicable. Hère it appears that Guaymas was 
the nearest port to which the cargo could bave been discharged and 
stored; but it also appears that the ship was short of coal, and it was 
dbubtful whether she could get a supply at that port. For aught that 
appears, the ship may not bave been provided with means to pay the 
necessary cost of lighterage thère. Nor was she required to be so pro- 
vjded; for, under the, charter-party, her cargo was stipulated to be deliv- 
ered at the ship's side, not on shore. The true rule, it seems to me, is 
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gîven in a n6fe by Judge Shipiïan to the case of Foxv. Holt, 4 Ben. 
300, — thatîH a case like the présent the masterisauthorized to land and 
store the cargo at thé nearest proper and conveniônt ^ort, having référ- 
ence to his own convenience and the apparent bestinterests of the owner; 
always, of course, acting prudently and in good faith. The sélection of 
San Francisco, where lighterage was uot necessary, and where there was 
every facility for discharging and storing and seUing the cargo, came, I 
think, within this rule, considering ail of the facts and circumstances of 
the case. Upon the arrivai of the ship there, the master could "hâve 
landed the balance of the cargo, and placed it in charge of a third per- 
son, and, if the freight money continued to be withheld, the owner of 
the vessel could hâve kept it in that condition, or libeled it, had it sold 
by a decree of the court, and thus obtained the freight money." Fox v. 
Éolt, Id. 299. In this case, after the filing of thé iibel and cross- 
libel, the balance of the cargo in question was sold under stipulation of 
the respective parties. Out of its value, I think, should be paid the 
balance of the freight earned under the charter- party, together with 
freight on the 332 500-2240 tons from Santa Rosalia to San Francisco, 
and the charges incident to the discharging at the latter port. Thèse 
amounts must be ascertained bjr proof before the commissioner. Should 
the freight and charges exceed the value of the coke at San Francisco, 
the owner of the ship will be entitled to a decree for the différence, and 
to costs. A référence will be made to the commissioner for the purpose 
above indicated, and ùpon the coniing in of his report a decree wiÛ be 
entered in accordance with this opinion. 



The Agnes I. Gbâcb. 

Fbopelleb Tow-Boat Co. v. The Agnes I. Gracb. 
(District Court, S. D. Georgia, E. D. January 27, 1893.) 

1. ÊUiVieB— Compensation— BvtBBNCB. 

A schooner drawing ten f eet of water was blown ont of her course, and oarrleâ 
over shoals where, for a distance of two miles and more, the water at low tide was 
from one to three feetdeep, and flnally went aground In aquicksand, into which she 
Bunk, in a short time, the distance of three feet. From contact with her anchor a 
bole had been knoclied in her bottom, admittiug a volume of water into the vessel, 
which rose and fell with tbe tide. The water was pumped out of her bold, and she 
was pulled cfF the sboal by libelant's steam-tugs, at great risk to the tugs. Cargo 
to the value of |T,000 was saved, and the vessel was afterwards sold for the sum of 
1.^,030. Held, Ûiat the sùm of $5,000 was not an excessive allowance forsalvage. 

2. BaME— AORSBMBNT OF MaSTER. 

The agreementof the master to pay $5,000 salrage, while not binding on the court 
when deliberately màde, wltl be regarded as a raluable indication of what should 
be the true amount of the recovery. 

In Admiralty. Libel by the Propeller Tow-Boat Company against the 
schooner Agnes I. Qrace for salvage. 
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Lester de Ravend and Geo. A. Mercer & Son, for libelant. 
Œaa. N. West, for respondent. 

Speeb, District Judge. It appears in the évidence submitted to the 
court that on the 26th of April, 1891, the schooner Agnes I. Grâce, bound 
for Port Royal, S. C, loaded with a cargo of jutebagging, put into Tybee 
roads under a stress of weather. The wind was strong, and from the 
East N. E. According to the testimony of thelog-book, the schooner, afler 
she crossed the bar, wasrunning by the range lights on Dafuskie islandj 
near Bloody point, and proceeded in à northerly direction, a little west 
by north, until she came np on the sands 8i nautical tuiles, by the 
Bcale, from thé channel or anchorage tised by vessels seeking shelter. 
It appears from the chart that the schooner (coming in at high tide) 
passed over shoals where, at low water, the depth is from one to three 
feet for more tban two miles, by the scale; and the point where she 
finally went haxd aground was a little to the north-eastward of a spot 
marked on the chart as "dry." It is in évidence on ail hands that this 
left the vessél in an exceedingly perilous condition. She was exposed to 
the full force of thé sea and the winds, should the winds from the north- 
east, east^ ôr south-east pfevail; and, indeed, the évidence is that 
she was 33 mùch exposéd to the winds irom those directions as if she 
had been entirely outside of the bar, and on a shoal, exposed to the full 
force of the Atlantic roUers. Not only was this true, but the nature of 
the ground on which she went ashore was exceedingly treacherous and 
dangerous. Sands of this character are described by Judge Hughes in 
bis opinion in the case of The Sandringham, 10 Fed. Rep. 562, in the 
languagé' follbwing: 

" The factis that there. and ail along thé coast for several hundred miles, 
the sand is a fine, movable substance, which, when a faeavy body is resting 
upoD it, retïeats from under it bythe action of the ciirrentsof the océan, 
which there constantiy prevail. leaving a bed into which the body sinks deeper 
and deeper, the longer it remains in its position. There is no possibillty of 
any substance which, in spécifie gravity, is too heavy to float upon tiie sur- 
face of the water, being lifted oUt of its bed in this sand, and fii^ated upon 
the sliore. Ail the vessels that are beached upon the sands of this long coast 
invariably continue to sink, deeper and deeper, until tliey disappear from 
sight under the sea into tlie sand. The fate of the United States steamrship 
Huron wrecUed off j^itty Hawk, Kovember 27, 1876, was a notable bistorlcal 
exemplificatiun of this part of the coast." 

The évidence of the witnesses — many of them compétent and expe- 
rienced observers— relative to similar instances of stranded vessels upon 
the sands contiguous to or nearly contiguous to thoae where the Grâce 
went ashore, confirms the statement of Judge Hughes, just read, and 
the facts of this particular case also bear it out. The undisputed testi- 
mony of one of the witnesses is that at one period of his observation of 
the vessel the crew were overboard, with their trousers rolled up, wad- 
ing around in the water, about knee-deep. The testimony of the master 
of the fltranded vessel is subétantially to the same efifect. The vessel 
drew 10 feet. She was then sunk into the sand, in the time in which 
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she had remained stranded, from 2è to 3 feet. Not onîy îs this true, 
but it is in évidence that from some cause, and most likely by contact 
with her own anchor, when it was tbrown overboard, a hole was knocked 
in her bottom, on the starboard side, at the turn of the bilge. The 
testimony of the ship-carpenter that repaired her proves the existence 
of this alarming injury, and through this hole a large volume of water 
was speedily admitted into the hold of the vessel; and, according to the 
log-book of the vessel itself, the water in the vessel rose and fell with 
the rise and fall of the tide. In this condition, therefore, the péril of 
the vessel was exceedinglygre^t, and it is true that there were no mean? 
of suoEor at hand, save that offered by the vessels of the libelant, the 
Propeller Tow-Boat Company, which services were promptly tendered, 
and were performed with ail the skill and energy the circumstances of 
the case permitted. Pinally, it appears in évidence, through the efforts 
of the Propeller Tow-Bpat Company, that the schooner was dragged off 
after her cargo was lightered, and after the immense volume of water had 
been pumped out by their powerful steam-pump, and was afterwards re- 
paired at an expense of $1 , 200. A large portion of the cargo, amounting in 
value to $7,000, was also saved. The schooner was sold at the price of 
65,030, — ^manifestly, from the évidence, only a moiçty of her value; and 
it is to recover salvage from thèse values that this libel is brought. It is 
al^o in évidence that, pending the efforts on the part of the libelant, the 
Propeller Tow-Boat Company, to relieve this vessel, a definite contract 
was entered into between the master of the vessel and Capt. Avery, who 
commanded one of the tow-boats, and conducted the opérations, by 
which contract the master of the vessel engaged to pay the Propeller 
Tow-Boat Company the sum of $5,000 as salvage, and this contract is 
put in évidence, and relied upon by the libelant as a circumstance of 
great value in the évidence, as indicating the amount of salvage which 
ehould be allowed by the court. It is true, as is insisted by the re- 
spondent's counsel, that a contract of this character is not binding 
upon the court, and that in ail cases of salvage it îs compétent for the 
court to adjudge and assess the amount of the recovery in accordance 
with the equities of the case; and, if it should appear that a contract 
of this character was an inéquitable one, the court would, of course, 
disregard it. But whenever a contract has been entered into after due 
délibération by the parties, and has not been shoWn to be in any re- 
spect an inéquitable one, it is exceedingly valuable as évidence to enable 
the court to arrive at a just détermination. The court regards this con- 
tract as évidence in that light, and not as a conclusive contract; but it is 
a most significant and valuable indication of what should be the true 
amount of the recovery. And, considering ail the facts of the case, the 
court is of the opinion that the contract stipulâtes but a moderate charge 
for the services rendered in this case, and it is perhaps true that, if a 
larger demand had been made, a larger allowance would hâve been per- 
mitted by the court. 

Numerous cases hâve been cited by the respondent's counsel where a 
smaller sum has been found as salvage services by various courts, upon 
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varîous statements of facts presented, respectivély, in each case; Jbut in 
no case thus dted was there a vessel imbedded 2} to 3 feet in the sand, 
3i nautical miles from its proper channel or anchorage, exposed to ail 
the vicissitudes of the weather and the océan, with no protection in the 
nature of a harbor from the wind and the waves, with a hole knocked 
in her bottom, and with the tide flowing and ebbing in the hold of the 
vessel as it flowed and ebbed in the océan around her. In this condi- 
tion of afi'airs, the court is of the opinion that the péril of tbe vessel was 
extrême; that the chances of success in its rescue were exceedingly slight, 
and this is plain from the testimony of ail the experienced pilots who 
were disinterested witnesses in this case, and by one other witness, the 
harbor-master of the city of Savannah, himself a pilot, who was ofFered 
on the part of the respondent. It is also true, in the opinion of the 
court, that the skill exerted and the labor expended were great; that the 
libelant labored forseveral days when making this rescue; and, after the 
rescue was made, it was only by the présence of its powerful steam- 
pump, continually exerted, that they were enabled to keep the vessel 
afloat; and only with the présence of that steam-pump, — a wrecking 
pump, — worked by the assistance of the steam of a tug, and at immi- 
nent hazard to the tug, was it possible so to relieve the vessel of the water 
in her hold as to enable her to fioat. The testimony of Willink, the 
ship-carpenter, who repaired her, is that she barely escaped sinking in 
the river at his yard, when the pumps were stopped for a short time. 
The promptness, skill, and energy displayed in saving the property 
were entirely adéquate, and, in our opinion, it is clear the Grâce could 
not bave been floated before she was. The value of the property em- 
ployed in rendering the services amounted to many thousand dollars. 
There were two valuable tugs, worth in the aggregate from $60,000 to 
$70,000; twolighters, of considérable value; and asmall additional tug, 
which generally earned $25 per day. The risk incurred by the salvors 
in securing the property frotn imminent péril was great, and experienced 
pilots cautioned the master of the tugs not to undertake it. It is true 
that, if the tugs had been managed with less skill, without mutual assist- 
ance to each other, and without the judgment shown by those directing 
the work, they would, not improbably, bave shared the fate which was 
then imminent to the Grâce herself. The value of the property saved 
was considérable, and bas already been described. On the whole, there^ 
fore, the court finds for the libelant the whole amount of salvage olaimed 
in the libel, together with the sum of $210, which bas been expended 
for pumping at the ship-yard, and about which there is no dispute. We 
also find for the intervener, Joseph A. Roberts, the amount proven as 
due him upon his intervention. The amount of the decree will be ap- 
portioned between the proceeds of the vessel in the registry of the court, 
and the value of the cargo which bas been rescued, for which stipula- 
tion is given. The pleadings, it is conceded on both sides, will not per- 
mit the application of the doctrine of gênerai average between the own- 
ers of the cargo. If, however, application should be made by the own- 
erâ of the cargo to apportion such portion of the decree as may be assessed 
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against the cargo betweeû the sevetal owners thèreof, the court will, at 
the propér tiùie» considèf that application. The decree will be entered 
in aecordance witb the ÛQding. < - 



Thb Lydia.. 

Bastbrn & a. R. Co. V. The, Lydia, and eîght other cases. 

(DUPtiet Court, E.I>. New Torlt. Febniwy 10, 1898.) 

BaiiVAOs— FiRB IN Oïl BHiPTrStBAM-Ttros— Pcmpino. 

Flre broké oùtabout 9 o'clock À. u. in thecabin of the ship Lydia, as she was ly- 
log at a whai!f in tb» KillvouKull, vrilt^ 2,900 barrels of crude petroleum aboard. 
TSiae tugs, suppUed w,ith varions kinds pf pumps, came, one after another, to her 
assistance,- and pumped viater on the âames, at the same time tàking the Lydia to 
an anchorage in midtstream. Tbe.fire:was extinguisbed about 13 o'olock. The 
court found that withoiit the aid of the tugs the ship and cargo would bave been 
destroyed, that no other héïp wàs obtaiàablé, and that the servioes of ail the tugs 
were useful. The Lydia and her cargo' w^^e worth $81,000 or|33,000. Held, that 
$4,000 was a proper salvage award, wbicb was divided among thé tugs according to 
their merit; âpâoial allowanoes also beliig given to four men who carrled hose to 
the burning oabin. . 

In Admiralty. Suite on behalf of the owners pf nine tugs to recover 
Bàlvage compensation of the ship Lydia and cargo. 

Wing, Skoudy & Putnam and Mr. Burlinham, for the Lydia. 

Goodrich, Deady es Goodrich, ioT the Fiaher. 

George A. Black, for the Astral. , . 

BenedùA & Benedict, for the Elder. 

Stewart & MacUin, for the Soper, the Golden Rule, and the Hoffinan. 

WUcae, Adam & Green, for the Adélaïde and the Carrie. 

Carpenfer <fc i&sftcr, for the Wallaoe. 

Beown, District Judge. About 9 o'clock in thernorning of January 
21, 1892; a fire broke out in the cabin of the ship Lydia. It was ex- 
tinguished a little before noon by the aid of some nine tugs, in behalf 
of each of which libels bave been filed to recover salvage compensation. 
Ail the actions were Consolidated and bave been heard together. 

The Lydia was lying in the Kill von Kull at the end of the pier at 
Bàyonne, loading with crude petroleum and iron pipes. She had 2,900 
barrels on board, which nearly filled her lower hold. The cargo was 
highly inflammable, and the gases from it, if confined, were liable to 
explode. Her hatches had, however, been oflf, and the ventilation was 
good, so that the chief danger was not of explosion, but that the fire 
might spread so as to reaoh the oily petroleum barrels, in which case I 
find that the ship and cargo would bave been certainly destroyed. The 
day was clear and oold. The hose upon the dock, which was first sought 
to be used, was found to be frozen. The small tug-boat Charles E. So- 



IHE LYDIA. ; i 667 

per waâ near at-band, and very shortly got out a hose, whîch was di- 
rected through the skyrlight of the cabin; but after a îew seconds' pump- 
ing, the pump gavegut* The Soper thereupon sounded wWstles. This 
attracted the attention of the steam-tug Isaac L. Fisber, which had pre- 
viously passed th© Lydia and was proCeeding westward. The Fisher 
thereupon returned^ made fiost upon the st^rboard sîde, and sent np her 
hose on board the Lydia, It was found too short to run to the fire, 
whereupon a pièce waa detached from the hose on the dock and joined 
to th« Fisher's hoso. This caased some delay, so that the Fisher got 
playing upon the Lydia at about half-past 9 o'clock. The steam-tug 
Elder arrived next after the Fisher. 

In the mean time the stevedore's men had eut the Lydia loose from 
thé dock, fearing that she might communicate the fire to the oily bar- 
rels there; and the Lydia thereupon surging forward to the eastward 
with the tide soon grounded at her bows aftçr moving about half a length. 
The Soper and the Elder were then employed for nearly a half hour in 
getting her o£f, and out into the stream, where she anchored at about 10 
o'clock. The Fisher meanwhile continued her pumping without cessa- 
tion, aiid also aided by her engines in getting the Lydia into the stream. 
While this was going on, the large steam-tug Astral arrived with power- 
ful pumps, and began throwing water upon the Lydia. This was not 
of much service until the steamer had corne to anchor, when the Astral 
made fast outside the Fisher, aud irom that time until the fire was out 
poured into the cabin a stream of about 1,500 gallons a minute. The 
Elder, as soon as the Lydia was moved, also made fast outside of and 
across the bow of the Fisher; and from that time kept up a stream of 
water through her hose until the fire was out. After thèse came next 
the Carrie and the Wallace at about the same time; next the Golden 
Rule and the Adélaïde, ail of which went upon the port quarter; and 
last the Philip Hoffman, which was the forward boat on the starboard 
side. The fire was extinguished a litile beibre 12 o'clock. Ail the tugs 
were then discharged by the master, except the Fisher, which was re- 
quested to lie by. About 3 o'clock in the afternoon smoke again made 
its appearance, and the Fisher played with her hose for about 10 min- 
utes more, after which ail traces of fire disappeared, and she was dis- 
charged at about 6 p. m. 

The évidence shows that the ship and cargo would hâve been destroyed, 
except for the aid of the tugs. No other help was obtainable. The value 
of the ship was from $8,000 to $10,000; of the cargo, about $12,412; 
in ail, about $21,000 or $22,000. The aid of the tugs was timely, and 
prevented any serions loss. The main deck was uninjured; the mizzen- 
mast only charred, so as to remain still serviceable with repairs only. 
The repair-bills amount to about $2,300. 

For the whole service I think $4,000 will be a sufficient and appro- 
priate award. Considérable difi"erence arises in the claims of the différ- 
ent tugs for the merits of their respective services. I find that ail were 
useful. Even the Soper, whose fire apparatus proved to be of no use, 
rendered an important service, besides her aid in the necessary removal 
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of theship, in summoning by her wMstles the other tugs that first came. 
In case of fire the first moments are the most important* 

To thé Fisher, as the first to arrive upon the ground with an efifective 
pump, the largest isfaMe is due. Some drawback, however, must be 
recôgnized în the allowance to the Fisher from the fact that she was not 
folly prepared with sufiScient hose for the emergency, and that some 5 
or 10 minutes were lest in getting additional hose from the dock suffi- 
eierit to reach the fire. 

Next in importance is the Astral, specially fitted with powerful pumps, 
and worth about $40,000, or one-third the value of ail the tugs engaged. 
The great volume of water which she threw was most useful in keeping 
the decks cool and wet, and in preventing the spread of the fire; and 
thëre is no doubt that the scattering of the water ail around the cabin, 
as it dashed against the mizzen-mast from her immense nozzle, directed 
down the companion way, did efl'eetive work. 

The Elder is entitlèd to the crédit of being somewhat earlier than the 
Astral, and of assisting in the removal of the ship, as well as for the use 
of her hose, though of smaller size, during ail the subséquent time; and 
it was her hose that was used in the cabin and directed to the précise 
points of the fire. 

The above-named three tugs are entitlèd to the largest allowance, be- 
cause they arrived on the ground some 15 or 20 minutes before the oth- 
ers, and would very likely hâve been sufficient alone to extinguish the 
fire. Of the Carrie, the Wallace, and the Golden Rule, which arrived 
next, the Golden Rule was the most valuable tug, and her hose also was 
used directly in the cabin. The Wallace was a smaller tug; her hose 
had no nozzle; and the master of the Lydia testifies that much ofher 
work was useless in pouring water down the booby hatch remote from 
the fire. The HofiTmah Was the last and of the least value; but I bave 
ho doubt she used her hose for a considérable time, as her witnesses tes- 
tify. As the later tugs ail rendered some service, they are entitlèd to 
share in the award, but in diminished proportions. 

To each of the four men, who as soon as possible went into the cabin 
to play the hose, I award personally $25 each, in addition to their shares 
as one of the crew of their tugs respectively . To the Soper I allow $100. 
To each of the other tugs, having référence to the services rendered, 
their value, and the other circumstances appearing upon the trial, I 
award as folio ws: To the Fisher, $1,000; to the Astral, $850; to the 
Elder, $550; to the Golden Rule, $350; to the Carrie, $300; to the Ad- 
élaïde, $300; to the Wallace, $250; and to the Hoffman, $200. 

A decree, with costs, may be entered accordingly. 
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The Pebsian Monaror. 

Bbiodt V. The Pebsian Monabch. 

(District Court, JS. D. New Tork. February 25, 1893.) 

SHn>pm<3— ITbouobnob— Pbbbonai. iNJxmiBs— Insufmoibnt MACHiNK—NonoB. 

The f aU-rope of a derrick, rigged upon a boom runnine in Une yrith the keel, to 
thé mizzeii'mast of the steam-sbip Fersian Monarch, to aid In loading and discharg- 
Ing cargo, was carried outside of the shlp to a loaded bcow, for the purpoae of hanl- 
ing her alone-side by a steam winch. Under the strain, one of the guy-ropea 
parted, and the boom swnng around, Injnring Ubelant, who was a longshoreman 
engaged in attending to the fall-rope. Such a derrick is not usually designed for, 
or sufflolent to withstand, such latéral strains. But upon évidence that this derrick 
had been many times so employed on this ship, with the knowledge of her offlcers; 
that no otber mode of remoying such barges was practiced by tue ship; and that 
the boom was supplied and rigged with strong vangs, for the purpose àpparently 
of hauling barges along-side,— h«l(i, that the ship was liable for the libelant'r 
damages, which, under the circumstances of his case, were assessed at $3,000. 

In Âdmîralty. Suit to recover for perBonal injuries. Decree for S2,- 
000. 

E. H. Mars and WiUiemi AUen, for libelant. 
Poster <fc Thomson, for claimant. 

Bbown, District Judge. On the llth of December, 1890, tbe libelant 
was employed as a longshoreman in loading and discharging the steam- 
Bhip Persian Monarch in this port. A derrick was rigged upon the 
mizzen-mast, the boom of which was held up some 12 feet above the 
deck by a ehain running from the end of it to the mast aloft, and kept 
in position over the keél by a guy or vang of wire rope running from 
the end of the boom on each aide to a block fastened to the deck near 
the rail. The libelant's duty was to tend the fall-rope. For the purpose 
of hauling along-side the ship a scow loaded with a cargo of flour, the 
hook of the fall-rope was carried outside of the ship on the starboard 
aide and festened upon the further side of the scow. The winch was 
then set in motion; but the scow being heavy, and the ebb-tide beneath 
the pier offering additional résistance, the strain became so great upon 
the guy on the port side, that it parted. Thereupon the boom swung 
Buddenly to starboard, carrying the starboard guy and tacklô along with 
it, and caught the libelant, who was standing by the starboard rail, and 
pressed him severely against the rail, causing him great injuries, for 
which the above libel was filed. 

Several witnesses on behalf of the claimant testify, and I bave no 
doubt that such is the fact, that a derrick rigged upon the mast is not 
designed for such latéral strains, or to be used in hauling barges by a 
longitudinal strain; and that the proper way to use the winch for that 
purpose is to detacla the fall-rope from the block of the boom, or else to 
use a différent hawser, and carry it through the chock on the side of the 
ship to the barge outside. The stevedore also testifies that the use of 
the fall from the boom was improper, and was only used when the offî^ 
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cer of the ship was supposed not to be on the wateh. On the other 
hand, considérable testijaony fof tbe«libeJant sbows that the derrick on 
the Persian Monarch had been for several years employed a great many 
times in a similar .niapB«ri and wheneivçr theBhipiwas in port, with 
the knowledge and under the observation of the ship's officers, as well 
as under the direction of Mr. Phillips, superintendent of tho line. Nona 
of the officers of the ship, nor Mr. Phillips hâve been examined to dis- 
pute thèse statementsjatld the fact that no ôther rriode 6Ï hàuling along- 
side is proved to hâve been practiced on the Persian Monarch, and that 
a wire rope calculated to stand the étrain of some 8,000 pounds was 
used as a guy, a strength far beyond that required for merely holding 
the boom in place for any perpendicular work of the fall, is cïaimed to 
be évidence that the derrick was intentionally supplied and rigged for 
the purpose of conyenience and quick dispatch in hauling barges along- 
side, as well as for its ordinary perpendicular work in loading and un- 
loading cargo. 

Taking ail the circumstances into account, I am of the opinion that 
the libelant's theory is most compatible with the évidence, and with the 
reasonable presumptions of the case; that the purpose for which the 
derrick was supplied was much extended beyond its original design, 
and included, by the long and well-known practice of the ship, the 
hauling in of barges that might need small changes in position for the 
quick dispatch of the ship's business; and that the guys should, there- 
fore, hâve been sufficient for hauling in such barges as came there in the 
ordinary course of business. This must include also hauling at the 
usual différent stages of the tide, and tmder ail other ordinary circum- 
stances, unless some notice in the way of exception was given. None 
such was given. 

I Had the break ariaen from a manifest gross misuse of the machine, 
as in attempting to raise ten tons where it was known to be designed only 
for one ton, or for âve, I think such a palpable misnse would be négli- 
gence of fellow-workmen which would cast no responsibility upon the 
owners. But since the hauling of barges must, as the évidence stands, 
be included among the purposes for which this derrick was supplied, I 
<!annot say that this barge and the circumstances of the attempt to moor 
it along-side, were so peculiar or extraordinary as to distinguish this 
case from that of other barges often moored in a similar manner. 

There is great difficulty and uncertainty in determining what amount 
ean be properly given as damages. The libelant is now, as is oonceded, 
whoUy disabled from severe work, through the enlargément and danger- 
ous condition of the heart. He can only do light work, earning about 
one-third his former average wages. He is 42 years old. He testifies 
that before this accident he was strong and rugged, and never sick. I am 
satisfied that the other supposed troubles do not exist to any material 
degree. His ribs were not broken as supposed. His own physician 
believes the condition of his heart to hâve been produced by this acci- 
dent. Dr. Flint, on the contrary, an expert of wide expérience and 
higb réputation, though admitting that to be barely possible, conceives 
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it to be in the hîghest degree improbable, and not at aîl crédible. He tbinks 
thé libé^Qt'e condition originated in prior disorder of the heart, which 
might hftve «ome from any one of varions causes and bave been grad- 
ùally deVèloping. His own physician did not see the libelant until 
nine days after the accident, when, as he testiâes, he found the condi- 
tion of ^l^e libelant's heart for the most part as at présent. During those 
nine days the libelant had been under treatment at the New York Hos- 
pital. The surgeons who examined and treated him there were not 
called aia witnesses. Opportunity was given after the trial to either 
side to examine the suigeon in charge of the patient there, and to prove 
the record of his case, which is kept at thé bospital, ànd which was pro- 
duced in court by the défendant, but necessarily excluded under the 
libélaiit'8 ! objection. Neither side hâve availed themselves of the priv- 
ilège 6f subséquent examination, although the libelaùt bas intrôduced 
since the hearing additional évidence on other branches of the case. The 
burden of proof is upon the libelant to show what is the amount of the in- 
jury tbat h[e has sustained by the accident. In the différence between 
the physicians, évidence of the earliest examinations and of the record 
of his case is presumptively of great importance; and its non-produc- 
tion, when soeasily procurable, necessarily leaves the libelant subjeet to 
the légal intendm^its against him from failing to produce important 
évidence in his power. As this évidence was equally available to the 
défendant, however, it is not to be taken as équivalent to concealment, 
or as disproving the libelant's case. 

Under such circumstances I must regard the libelant's contention that 
his présent condition has been wholly produced by this accident, as not 
sufficiently made out, but consider the case as one of previous heart 
dieordér aggravated and aooelerated in its development by this accident. 
TJpon such a: flnding of the facts, there is no satisfactory standard for 
ascertaining the damages to be awarded. I can only do as a jury would, 
under sinpilar circumstances, be obliged to do, viz., give such damages 
as on the wbole commends itself to their judgment. I award the libelant 
12,000, and costs. 



The St. Nicholas. 

Jones et al. v. The St. Nicholâs. 
^Z>{strtct Court, S. D. Oeorgia, E. D. December 14, 1891. 

1. RBCErVBBS— SUABLH WITHOUT LEÀTIi. 

Under the provisions of Aot Cong:. March 8, 1887, (re-enaoted Angiist 13, 1888,) a 
réceivér.may be sued for a marine tort in anotber district, withoat leave of tha 
court appQinting bim. 
8, AimiBALTT JuRisDionoN— Dbath bt Wbonotto, Act— Estoppbi» 

ifatiy persoDS were kiliëd and others iniured by the collision of a river steam^ 
beat witJt B.railroad bridge, in Oeorgia. Xbe boat was Xibeled t^ persons injured. 
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and, on pétition of the owaer, under tHo limlted liabillty aot, tlie'reitveséntàtlves 
of the perBona killed were made parties, and enjoined from suing elsewhere.. 
Held, that by this action the owner was estopped from denyine tbe right of such 
représentatives to share in the f and realized from the sale of the ooat, U négligence 
was found, thongh the Georgla statute, giving a rlgbt of action for wrongf al death, 
créâtes no lien therefor. 
8. Samb— Effbot ov Statb Statctbs. 

A fédéral court sittlng in admlralty may enforce a liabillty for wrongf ul death 
created by stata statute, wheu the death is the resuit of négligence on the part ot 
a steam-boat navigating a river of the State. Quere. 

i. CoLLisioir — LooKouT— RiVBR Steamer. 

Where a river steam-boat whlcb carriea no lookont at the bow, as required by 
rule 10 of thé bdard of supervlsors' régulations, oollides with a draw-bridge at 
nlght, and thus causes injuries to her passengers, the burden is upon her to show 
that the wantpt a lookout did not in any manner contribute to the accident. The 
FarragtU, 10 Wall. 884, distinguished. 

S, Same— CnsToii. 

The f aot that' other boats running on the same rivera do not carry any lookont 
except the pilot or helmsman is immaterial, since no praotioe whloh is contrary to 
a rule having the force of a statute can create a valid oustom. 

8. Bame— Apprcaoeino Bbidcib. 

It is négligence for a river passenger steamer to approavth the looallty of a rail- 
road draw-bridge at night at such a rate of speed as to prevent her complète con- 
trol by the master, éspecially when there is no uniformity in the method of placing 
lights to indicate whetfaer the draw is open or closed. 

In Admiralty. Libel by Henry Jones and others against the St. 
Nicholas for personal injuries. Decree for libelants. 
Lester & Bavend, for libelants. 
R, R. Richards and W, R. Leakin, for respondent. 

Speer, District Jtidge. The libel filed in this cause allèges that Henry 
Jones, Louisa Giles, Joshua Giles, her husband, and 37 other persons 
were passengers on board the steam-boat St. Nicholas, Frank Boulineau, 
master, on July 20, 1889. The St. Nicholas was a regularly licensed 
and enroUed steam-vessel, and was engaged in navigating the inland 
rivers of Georgia as a common carrier of goods and passengers between 
the ports of Savannah and Brunswick, in this state. Thé particular 
voyage on which she was engaged at the time of the incidents described 
in the libel was from Savannah to Brunswick through the inland passage. 
Libelants were recognized as passengers for that voyage, which was com- 
menced about 8:30 o'dock p. m. on the day above mentioned. After 
proceeding on her course for about one hour, the St. Nicholas collided 
with the draw-bridge across St. Augustine creek, the draw-bridge of the 
Savannah & Tybee Railway Company, which was at the time closed. 
That at the time of the collision the vessel had just turned out of the 
Savannah river into St. Augustine creek, and, after proceeding in 
said creek from one-half to three-quarters of a mile, collided with the 
draw-bridge. The collision rendered it impossible for the steam-boat to 
proceed further on her voyage, and she accordingly returned to Savan- 
nah. 

It is further averred that by the collision aU the forward part of th« 
saloon and hurricane deck of the boat was carried away, or crushed in 
and caused to fall to the lower deck, causing the libelants, most of whona 
were on the saloon deck, to be thrown violently against the deck or to 
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fftll to the lower deck, and to be crushed and bmised by the falUng 
timbers of the deck and the timbers of the draw-bridge, under which 
the boat was forced, thus caUsing the injuries which are set ont in détail 
in the libel. Thèse are very numerous and various. It will suflBce, to 
indicate their gênerai charactçr, to state briefly that Henry Jones, it is 
alleged, was crushed and bruised in such a manner that he lost his right 
eye, and was so crushed and bruised in his body and person as to render 
him incapable to foUow his ordinary vocation, which was that of a porter 
in a store. He suflfered great bodily pain and anguish, and was con- 
fined to his house and bed, and had to employ the services of a physi- 
cian and of a nurse to treat him for his injuries. Louisa Giles, being 
in that part of the steam-boat which was forced under the bridge, was 
caught between the bridge and the decks of the steam-boat, and crushed to 
that extent that her right thigh and right arm were broken, and her face 
and body badly bruised. Mary Apderson was caught between the bridge 
and the decks of the steam-boat, and received serions injuries in her 
spine and left bip, and had her right arm and right shonlder seriously in- 
jured. William Brown received serions internai injuries, and since then 
has not been able to breathe with freedom; bas not been able since then 
to follow his ordinary avocation of mattress-maker and carpenter. Cecil- 
lia Beasley was knocked on the head, her left shoulder dislocated, and 
chest crushed. Her memory and hearing bave been affected. Most of 
the injuries, as described, are serions, and generally expenditures for 
physicians and nurses hâve been made necessary, it is alleged; and, 
wherever the party injured was amarried woman, her husband has been 
joined as a libelant to recover for the loss of the comfort and services of 
his wife and for his outlay in secnring médical attention and nursing for 
her. 

There are several interventions filed seeking to recover damages for 
the deaths of several passengers who were crushed and bruised in the 
collision to that extent that they either were taken up dead or died after 
lingering for a short time. Thèse interventions are brought by parties 
who, under the laws of Georgia, would be entitled to recover for the un- 
lawful homicide of a person bearing the relation of that occupied by the 
several passengers who were killed to the several interveners, respectively. 
There are y et other interventions by which passengers who were injured 
prefer their claims in that form for damages and compensation. 

Since the court has confined its attention to the question whether or 
not the St. Nicholas is liable, as claimed, it will not be necessary to give 
a more detailed statement of the character of the injuries .and the amount 
of damages claimed by the libelants. 

The grounds of négligence set forth in the libel are as follows: The 
bridge with which the steamer collided had been constructed across the 
St. Augustine creek for a considérable time. Its position was well 
known to those engaged in navigating the inland route between Savan- 
nah and Brunswick. That at the time of the collision the draw-bridge 
was marked by two red lights, one of which, by an amendment to the 
libel, is described as being in the center of the draw, and the other on 
v.49F.no.8— 43 
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t^ejiWjestern side of , ti^ jd^rawi, or iab^ito^ent of the bridge. Thèse Hghts 
w.çj^e . visible to perSQji^^ajprQachingtlie bridge frora the Savannah river 
tjiroïigh 8t. Augustina oreek. ,, The BgHts were în the position where 
tbey usuiJly were when saiii bridges were closed. That thé master o? 
the;St. Nicholas was himseU acting as pilot, and so negligently managed 
her as to cause her to yîolently collide with the bridge, force her bow 
under the draw, and th|Bre|)y injure libelanta in the pianner described. 
It was further neglig^pt, it is chàrged, that the master did not so régu- 
lât? the, speed of his ve^el as to hâve her under full control until he 
h&d ; ascertained that the draw was open; and that it was négligence to 
prûceèd so near the bridge at such a rate of speed as to render it impos- 
sible for him to arres| his boat, and théreljy prevent the collision. A 
further ground of négligence is that as the steamer was approaching the 
bridge it was the regular schedule time for the passage of the passenger 
train of the Savannah & Tybee Railroad. The train was then actually 
approaching the, bridge, ftijd it was négligence, carelessness, and unskill- 
fuiness on the part of the master of the boat to approach the bridge at 
such a rate of speed as, Tinder the circumstances, wQuld render it impos- 
sible for him to escape the danger resultipg from the fact that the bridge 
must be closed for the, passage of the train. It is further alleged as 
négligence while the- steamer had on board about 500 passengers, 
thereby crowding her decks and greatly increasing the dangers attendant 
upon a collision, and while it was necessary to observe extrême care and 
caution in approaching the bridge at night, and especially to hâve a 
lookout at the bow of the boat to see whether said bridge was open or 
closed, that there was , no lookout stationed at the bow, nor any lookout 
stationed where he coi:fld see ahead of the boat as they were approach- 
ing the bridge immediatély preceding the collision, from which négli- 
gence the collision directly resulted, because by the présence of such a 
lookout it might hâve been ascertained that the bridge was closed. It 
is further alleged that the passengers in no manner contributed to the 
coUision, but were quietly occupying the saloon deck which had been 
allotted to thera, ànd which was a proper place for them. 

Henry R. Duval, receiver of the E'iorida Railway & Navigation Com- 
pany, bas interposed a claini to the St. Nicholas, and answers to the charges 
of the libel. The answer recites that the St. Nicholas is owned by him 
as receiver, The collision with the draw-bridge is admitted, but he dé- 
nies ail négligence, He admits that the bridge had been built across the 
St. Augustine creek for a considérable tiche. Its position was well known 
to ail persons engaged in navigating the inland route between the ports of 
Savannah and' Brunswick, and also admits that the draw-bridge was 
marked by two red lights, one of which was in the center of the draw, 
and the other on the western side of the draw, or abutment of the bridge. 
He dénies that the lights were in the position where they usually were 
when said bridge, was closed, but, on the contrary, states that they 
were in the position where they usually were when the bridge was open. 
The master of the St. Nicholas was a pilot, a qualified and authorized 
navigator. The bridgé is a well-known obstruction to navigation. The 
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tidal 'ciirrents did not run parallel to the bridge pîers, and it is too low, 
and is npt properly protected by fender piles. The currents set in diag- 
onally to the bridge, and with the best management are apt to carvy 
beats against the bridge, so as to cause collisions. The Tybee road 
crosses the river at a sharp point, and the tide, both ebb and flood,runs 
diagonally across, compeUing vessels to make an angle in going through 
the draw. It is a strong current, making it diflBcult to steer a vessel as 
large as the St. Nicholas through the draw without striking. Such ves- 
sel is compelled to approach the draw with some speed in order to pass 
safely. The master of the St. Nicholas wàs unable to discover that the 
draw was closed until said vessel was within 300 feet of the bridge, or 
other short distance. He then discovered that the draw was closed, and 
used every précaution to avoîd a collision, He was in the pilot-house, 
and gave the proper signais to Ihe engineèr to back her ail he could, 
which signais were immediately obeyed, and d'espiteall their précaution, 
and the utmost care and diligence to avoid the collision, it was inévitable, 
and immediately therèafter took place. 

The collision was whoUy due to the neglect of the parties in charge of 
the bridge, who kept thé draw closed, and placed the lights in such a 
position as to cause him to believe it was open. The usual signais were 
given to wam those in charge of the bridge of the coming of the steam- 
boat. It was a dark night, with a background of trees to the bridge and 
the shadows from the bridge, and it was impossible for the master to dis- 
cover that said draw was closed any sooner than he did. He dénies that 
it was the schedule time of the Tybee road. He dénies that it was nec- 
essary to hâve any spécial Ibokout, except the master himself, who was 
in the pilot-house; that ail and singular the premises in the answer are 
true, and are within the admiralty and maritime jurisdiction of the 
court. The answer proceeds to recite the facts that the claims of libel- 
ants and interveners exceed the full value of the steam-boat, her tackle, 
etc., and her Ireight for the voyage; that others than said libelants 
and interveners claim to hâve been injured by said collision, and threaten 
suit therefor. Respondent is the ownerand représentative under his re- 
ceivership; and while contesting the liability of his vessel, yet desiring a 
limitation of liability under theact of congress madeMarch 3, 1851, en- 
titled "An act to lirait the liability of ship-owners, and for other pur- 
poses," as amended by the act of June 26, 1884, (section 18,) and of 
June 19, 1886, (section 4,) respondent pétitions the court, and pro- 
pounds and allèges as follows. Then foUows a récital of the facts of the 
collision and claims of the libelants and other usual and necessary aver- 
ments to a pétition to limit liability under the acts of congress aforesaid, 
with the prayer that, if the libelants, interveners, and ail others are 
found entitled to recover, they may hâve a decree for only such propor- 
tion of the damage sustained by them as the value of the steam-boat 
bears to the whole amount of damages sustaii.ed by ail the parties to the 
collision. He further prays that ail claims for loss, damage, or injury 
to persons or property by reason of the premises, and for repairs, may 
be hère determined in this court, and proportioned according to law, 
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and that due appraisement may be ordered made of saîd steam-boat, 
her machinery, tackle, furniture, etc., and her pending freight at the 
time of the loss, he offering a proper stipulation therefor; and that fur- 
ther prosecution of ail and any suit or suits, or the commencement of 
,any suit or suits, against the respondent and those whom he represents as 
owners, in respect to any such claim or claims, may be restrained by 
order of this court, and enjoined therefrom. 

In support of this answer, it is insisted for the respondent that the 
United States circuit court in Flprida, by which the respondent was ap- 
pointed receiver, alone has jurisdiction of any matter relating to the lia- 
bility of property in its custody, and, unless that court bas given leave 
to the plaintiffs to sue its receiver, the libel and interventions should be 
dismissed. In support of this proposition, Barton v. Barbour, 104 U. S. 
126, 130, 131; Heiéitter v. OUdofk Go., 112 U. S. 294, 803, 304, 5 
Sup. Ct. Rep. 135, are cited. It will be sufïicient, upon the last prop- 
osition, to suggest that thèse cases were decided before the act of con- 
gress of March 3, 1887, (re-enacted August, 13, 1888,) by which it is 
provided that receivers may be sued without the leave of the court ap- 
pointing them, (24 U. S. St. p. 554; 25 U. S. St. p. 436,— by which 
it is provided that a receiver may be sued without the permission of the 
court by which he was appointed.) 

It would be moreover, in our opinion, true, that if a receiver appointed 
in one district of the United States should send into another a vehiole of 
commerce like the St. Nicholas, that vessel would be liable, altogether 
irrespective of authority to sue, grantèd by the court by which the re- 
ceivership was created, for any marine tort which it might commit. 
This statute, however, is contmlling. Central Trust Oo. v. St. Louis & T. 
iï. 0)., 40 Fed. Rep. 426, 427. 

A more interesting question presented by the answer and the argu- 
ments of the proctors ior the respondent is this: Can a suit in admi- 
ralty be maintained in the courts of the United States torecover damages 
for the death of a human being on the high seas or on waters navigable 
from the sea, whicli death is caused by négligence? It is insisted that 
such a suit could not be maintained, in the absence of an act of con- 
gress or of a state statute giving a lien on the vessel therefor, and the 
cases of The Harrisburg, 119 U. S. 199-213, 7 Sup. Ct. Rep. 140, and 
The Alaska, 130 U. S. 201, 9 Sup. Ct. Rep. 461, are cited in support of 
this proposition. It cannot be doubted that, concerning the injuries 
sustained by libelants which did not resuit in death, it is compétent for 
a court of admiralty, under the gênerai admiralty and maritime juris- 
diction, to adjudicate the question of liability, and to assess compensa- 
tion in proper cases to the parties injured. It is, moreover, true that 
the laws of Georgia give a rîght of action in ail cases for the homicide of 
a wife, or of a husband, or of a parent, or of a child, where the death 
results from a crime, or from crimihal or other négligence. Code Ga. 
§ 2971; Act Gen. Assem. Cet. 27, 1887. It is true that no lien is cre- 
ated by this statute on account of the death by négligence. The libel- 
ants, who were merèly injured, were therefore properly before the court, 
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and the interveners, having the right by the Georgia statute lo proceed 
against the receiver by an action in personam, if service could be efifected, 
for the recovery of damage resulting from the death of those persons on 
whose account the statute of the state created the right of action, were, 
on motion of the respondent, and by his pétition for limiting the liabil- 
ity under the acta of congress, necessarily made parties to this proceed- 
ing, and were restrained and enjoined from proceeding to enforce their 
rights elsewhere. The respondent is therefore, in the opinion of ths 
court, estopped by his own action from denying the right of thèse par- 
ties to distribution, if liability is found, of the fund which he bas paid 
into court. UUjus ibi remedivm. He may net restrain and enjoin them 
from Buing in the state courts, compel them to join in the proceeding of 
•which this court has properly jurisdiction, and then deny that they may 
proceed hère. Had the state law created a lien upon a vessel navigat- 
ing the waters of which it bas territorial jurisdiction for death resulting 
from négligence, it would seém that the doctrine as announced by Judge 
Deady in Re The Oregon, 45 Fed. Rep. 62, would be applicable, where 
it was held that, under the statute of Oregon giving the right of action 
to an administrator for the death of his intestate, and giving a lien on 
the vessel navigating the waters of the state for any injury caused thereby, 
a suit in ad mirai ty may be maintained in the United States district 
court for such death. In the absence of such lien, the interveners, who 
sue on account of the death, being compelled by the act of congress, and 
the proceeding of respondent invoking it, to become parties to this pro- 
ceeding, are, in the opinion of the court, entitled to proceed hère, and 
to ask for the distribution of the fund which the respondent bas pro- 
vided for settlement of ail liability which may be adjudged against him 
because of the collision from which the injuries resulted. We know 
that, 80 far as the décisions of the suprême court of the United States 
hâve gone, it is yet an open question whether a state law may hâve the 
force of creating liability in maritime cases at ail, within the dominion 
of the admiralty and maritime jurisdiction, where neither the général 
maritime law noran act of congress bas created such liability. Indeed, 
in the case of BuU^ v. Steam-Ship Go., 130 U. S. 555, 556, 9 Sup. Ct. 
Rep. 612, the learned justice, in delivering the opinion, remarked for the 
court: "On this subject we prefer not to express an opinion." And it 
is further true that, if a state law cannot bave the force to create a liabil- 
ity in a maritime case at ail, the interventions dépendent upon death 
filed in this cause could not be maintained. 

The question, ho wever, is one which must be decided when it is pre- 
sented, and perhaps the case at bar may afford an occasion for an au- 
thoritative déclaration by oneof those appellate courts whose deliverances 
upon the subject will be accepted with satisfaction everywhere. Thè 
passengers injured and killed had embarked on an inland voyage. It 
was to be entirely within the territorial jurisdiction of this state. A 
homicide at any point of the route which the St. Nicholas would trav- 
erse would be triable in the courts of the state, if a criminai case, or, 
'■f death ensued from criminai or other négligence at any point of the 
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waters traveïafldlatbe courts of thè stote wdiild hâve jurisdiction to adju- 
.dicate ail qTiéstions of liability, and of compensa tory damages. Why, 
then, upon pdjïciple; should it be urged that because the case. is mari- 
time the state maynot . croate a liability so necessary to compensate 
for the imméûsity of injury resûltiag from the death, sufferingj loss, 
and expenditujje of the unlbrtunate libelants, who, if their averments be 
true, were the victims of the most culpable disregard of duty and cau- 
tion by thosa io charge of the Stv.Nicholaa? Can it be that the courts 
of the state are éntrusted with a jurisdiction whioh, if this were not a 
maritime case, cQuld compensate ithe poor créatures whbse relatives, in 
a moment of unstispecting happiiiess, wére crushed to death by the 
négligence of those tô whom their safety was committed, and, merely 
because it ia a maritinie case, the courts of the United States, al- 
though having gênerai jurisdiction of torts on waters within the ad- 
miralty jurisdiction, havè no authority to assess a liability at ail? CanJ 
it be further true that the court of the United States bas authority 
under the limited liability law ta enjoin them from proceedingelsewhere, j 
and may then hold that they bave no standing in that court? We 
think not. The courts of the United States hâve repeatedly enforced, 
in maritime cases, the liabilities oreated by the state statutes, such as, 
ship-builders' liens, liens for suppliesi etc. Why may they not enforcei 
a liability in a maritime case for a homicide resulting from criminal or 
other négligence in a locality, and under circumstances where the state 
law créâtes the right. Itis insisted that this would defeat the uniform- 
ity of practice in admiralty throughout the country; but the same ar- 
gument would be as applicable to equity, and it is too late to deny that 
a court of equity of the United States may enforce an enlarged équita- 
ble right created by the state statute. Five hundred passengers charter 
a steam-boat for the purpose of a church excursion. They are, to use 
the language of the state law in describing them, "persons of color." 
Their long habits of déférence to the white race make them wholly un- 
suspicious of the possibility of danger while their safety is in charge of 
white men. For montha they hâve anticipated thepleasures of the voy- 
age. We are told by the witnesses that as the steamer glided over the 
placid waters of the b^road, inland stream, in the fuUness of their happi- 
ness, they were engaged in singing one of the hymns of their church, 
when in an instant, without a moment's warning, through the culpable 
négligence of the officers of the vessel, there was brought about a scène 
of agony and despair which is rarely equaled,-^bruising, lacération, mu- 
tilation, death, are inflicted upon the happy company of a moment be- 
fore. It was upon a vessel licensed by the United States, under the con- 
trol ol the United States laws. The ofEcers through whose négligence 
the wrongs were infiicted were licensed by the United States. As an 
original question, if thèse intervenors could not attach the St. Nicholaa 
either by the process of the state court or by a proceeding in admiralty, 
they must go to a forèign jurisdiction, — to the state of Florida, — and 
make service upon thè receiver, and sue him; and, as we bave seen, to 
deny them the right to proceed now, after they hâve been enjoined, at 
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the solîcitatîbû of tbe respbndent, flrom proceeding elsewhere, îs wiioUy) 
to deny thém ail redressr whatever,-^a déniai of justice foç/which we 
will not willingly accept respotasibility. We hold, thereforej the prem- 
ises considered, that it is the duty of the court to entertain the interven- 
tions depending upon death. 

In determining whether the négligence on the part of the St. Nicholas 
caused the collision, we hâve little difficulty. The steamer was négli- 
gent in not having a lookout at the bow of the boat, as required by 
rule 10 of the General Rules and Régulations of the Board of Super- 
visors, etc., page 42. Thèse rules are promulgated by authority of the 
Revised Statutes of the United States, (section 4405,) and bave received 
the approval of the secretary and the treasurer, and bave ail tbe force 
of law. A disregard of the rule having been shown, and the accident 
being occâsioned by a manifest want of knowledge of the situation of tbe 
draw-bridge, tbe presumption is that it resulted from the absence of s 
lookout, and the facts of the case, moreover. sustain this presumption.» 
The master of the Bt. Nicholas, wbo was also a pilot, and engaged at 
tbe tvheel navigating tbe vessel, was really, by bis position above the 
bridge, probably unable to see tbe draw. At nigbt, on account of the 
trees and tbe darkness of the water, it was difficult, if not impossible, 
for hîm to see it, whereas a lookout stationed in tbe bow of tbe vessel, 
not charged in any manner with the duty of directingits course, or of 
following the sinuosities of the channel, could readily bave discovéred 
tbe closed bridge looming, as it must bave done, between bim and tbe 
sky. Tbe.fâilure to station a lookout in the bow appearing to be a pos- 
itive bveacb of the statute, and of the rule made in pursuMice thereof, 
it is the duty of tbe steamer to show that this neglect Certainly did ûot 
contribute to tbe disaster. The Pmnsylvania, 19 Wall. 125-135. The 
case of The Furragut, 10 Wall. 834, does not change tbe application of 
this rule, because hère the proper inquiry of the master was whether tbe 
draw was open or closed, and nothing could bave afforded such satis- 
factory évidence on that subject as the lookout in the bow of tbe steamer. 
The testimony of Ramon Noble, one of the pilots of the steamer, is that 
a man at the jackstaflF could bave seen anytbing on tbe water better than 
elsewhere. Richardson had been piloting the St. Nicholas, and testified 
that the reason why the bridge could not be seen on a dark nigbt was 
because this was a low, flat place. There the railroad is very near the 
water. It is évident to any man of expérience that one below the bridge, 
or on a level with it, could see it better at nigbt than one stationed above 
it. Capt. Boulineau, of the St; Nicholas, himself testified that a man 
could not see the St. Angustine bridge from tbe pilot-houseas well as in 
the bow. Hewould look over it in the dark. A lookout is always neo- 
essary. 1 Pars- Shipp. & Adm. p. 577; The Gray v. The French, 21 How. 
184, 192, 193; -St. Johnv. PaOTe,10How.635; 7Ae5eaGwM,23Wall. 165. 
He should not be the belmsman. The Ottawa, 3 Wall. 268, 272, 273; 
The New York, 18 How. 223, 225; The Oenesee Chief, 12 How. 443. Much 
tnore is it true that the lookout should not be belmsman, master, and 
pilot, commanding a passenger steamer running wbere there are danger- 
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OU8 obstructioQs anii diffîcult currenls, in a dark nlght, with a cargo of 
500 passengers. It is no reply to thîs for the respondent to cite the tes- 
timony of several mastére of vessels tlmt they never employed a watch 
orloôkout except the pilot or helmsman, both of whom are stationed in 
the wheel-house. No such practice can be accepted as a custom, because 
it is in plain violation of the iaw. 

We find, further, that the St. Nicholas was négligent in approaching 
the bridge at such a rate of speed as would take her from under the con- 
trol of the master. The officérs knew that the bridge was before them, — 
a dangerous obstruction, and, according to the answer of the respondent, 
with dangerous currents. They were bound to take measures to avoid a 
collision. TheEoanoke, 19 How. 241. The distance of the St. Nicholas 
from the bridge when the first signal was given to stop her was not suf- 
ficiently great to prevent the collision, and, as the bridge was immov- 
able, the fault is whoUy with the steamer. Usina and Boulineau, ofBcers 
of the St. Nicholas, say the steamer was 300 feet from the bridge at 
the time of the signal to stop. Ramon Noble, a pilot of the St. Nich- 
olas, says she was 16 feet. Williams, deck-hand, sàys she was 40 or 
50 feet. The engineer testifies that the wheel made about two turns, 
or one and a half, before the St. Nicholas struck the bridge after the 
signal was given. The diameter of the wheel is 22 feet. Richardson, a 
pilot formerly on thé St. Nicholas, says she could tum in her own length 
easily, and stop in her own length. S. J. Armstrong testifies that atter 
the signal to stop, the steamer struck before he had walked 10 feet, be- 
fore he had gone from near the engine-room to the shaft. Witnesses for 
the libelants testify that they saw the bridge-man waving bis light, and 
walking across the draw, before the signal was given. Two of them, 
Lewis and Miller, testify that they told Capt. Boulineau that the bridge 
was closed, before he discovered it. If, in faot, . Boulineau had dis- 
covered that the bridge was closed when the steamer was within 300 
feet of it, he might easily hâve turnéd into the marsh, — a thing com- 
monly done by those steamers; or might hâve stopped the steamer al- 
together. As a gênerai rule, a steam-boat can be stopped in her own 
length, or near that. The Perth, 8 Hagg. Adm. 414. 

With référence to the question so much mooted in the argument, 
'whether the lights indicated that the bridge was open or closed, while 
it is quite conflicting, the weight of the évidence both for the libelants 
and respondent indicates that the lights were in a position to Show that 
the bridge was closed. The évidence is exceedingly voluminous, but a 
close analysis of it enables us to reach no other conclusion. 

It is also olear from the évidence that the boatmen generally under- 
stood that there was little regularity about the liglits on the bridge. 
Usina testified that at times he had seen no light at ail. Avery testi- 
fied nothing definite about the lights, — hardly ever saw them two alike; 
never depended on lights, because there is nothing definite about them. 
Swift testified: "I bave seen one red light and the bridge closed, and 
one red light and the draw open." Ramon Noble testified: "When 
I don't see the lights any where, I stop and inquire, until they are 



THE HAERY AHD TKED. 681 

pointed out,^-one on the east and one on the west." It îs évident, 
tiierefore, that there was no uniformity about thèse lights, and the master 
of the St. Nicholas was the more culpable in steaming against the draw- 
bridge in the dark night at the rate of seven miles an hour. On the 
whole, there can be no doubt whatever, in our opinion, as to the nég- 
ligence of the St. Nicholas, and that the libelants are entitled to re- 
cover the entire amount of the stipulation. 

A master will be appointed to apportion this fund among the libel- 
ants, after providing for the cost and expenses of the litigation, and, 
when his report is filed and approved, a decree will be entered in ao- 
cordance therewith. 

The dectee was satisâed in f ull, without appeaL 



The Habey and Fred. 
Ema V. The Habbt and Fbed. 

(District Court, E. D. New York. Pebruaiy 84, 1898.) 

Itos» lin» Tows— TowiNO ovEE Bak— Ghousdiho— Dutt oï Tva—KrtoinxDam o» 
To-w. 

A tug-boat, in undertaklng to tow a boat over a bar, the conditions of which are 
unknown to the tow, is bound to ascertaln her draft, and not attempt to tow ber if 
the water is insnfflcient. But when a tow is taken as usnal in a long course of 
dealing, the requirementa of which as to draft were well known to the tow, and the 
master of the tug bad no reasou to suppose that the tow was loaded deeper than 
allowed, and took her in the best water, and the tow, in conséquence of her nnus- 
nal di«ft, gronnded, the tng was held not liable. 

In Âdmiralty. Suit against a ttfg to recover for grounding tow. Li- 
bel dismissed. 

James Parker, for libelant. 
Alexander & Ash, for claimants. 

Brown, District Judge. On July 25, 1890, the libelant's canal-boat 
D. M. Long, loaded with.coal, ran aground while passing over the bar 
in going up C!oney Island creek in tow of the tug Harry and Fred, and 
Bustained damages for which the above libel was filed. 

The évidence leaves no doubt that the libelant had repeated and abun- 
dant notice that to go up that creek his boat must not be loaded deeper 
than 6è feet. Though the depth of water on the bar a little before high 
water varied somewhat with the changes of the weather and the season, 
6} feet was the well-known lirait of draft that it was safe to undertake to 
tow over the bar. The weight of testimony is clearly to the efiFect that 
the libelant's boat at this timei drew six feet at the stèrn, and still more 
at the head. She grounded at the bow and easily swung around so that 
her stern pointed up the creek, and she could not be got off even with 
an additional hour's rise of the tide up to high water. This fact, coupled 
With the swing of the stern, itself having six feet draft, confirms the sev- 
eral other witnesses 'ihat the draft at the bow was considerably more than 
aixfeet. The pilottestifies that the Long had the best of the water; and 
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the lîbelant's méâsuremeats after the grounding^ showîng that at a point 
30 feet distant abreast of tiio bow to the right, the water was three inches 
less, confirm the pilot's fltatement in this respect. 

The libelant testiûea that he had repeatedîy sent up the creçk a greater 
tonnage load than was aboaj^ the canal-boat at this time. Gpposed to 
this is the testimony of the oonsignee's son, that \]?hen the beat arrived 
up the creek on this trip she drew 5} feet after 30 tons had been re- 
moved for the purpose of getting her ofï. Some explanation of thèse 
apparent discrepancies may, perhaps, be found in thç faot that the canal- 
boat had been leaking beibré she 'arrived at the bar, so much.so that in 
the absence of the boat's captain, two men were employed to pump; and 
in coming down the two woinen on board were seen working the pump. 
With the boat much loaded by the head, flie water froin anyléak would 
accumulate there and increase the draft forward. 

It is urged that the captain of Ùie tug, before taking the boat in tow, 
ought to bave examined her drafl, and should not hâve taken her in tow 
if the water was insufficrèiit. This woùId uridoubtedly be so if this had 
been a first trip, and the captain, and the owner of the Long had no 
knowledge of the circumsiances. In that case it would be the business 
of the tug-boat to inquire into her draft before trying tO take her over 
the bar. But in the présent case there had been a long préviens course 
of dealing; the boat had been up the creek many times in charge of this 
tug; the requirements Ti^ere weH understobd by ail parties; and the cap- 
tain had no reason to suppose the boat was loaded deeper than usual, or 
contrary tô .the known «sage. No iùtiihfttion of it was given to him. 
In coming to be towed in accordance with the previous custom, it was the 
duty of the tow to conform to the well-known requiremènts, and she was 
presumed to bave done sç, The tug was not put upon inquiry,and had 
no reason to make inquiry or investigation concerning the canal-boat's 
draft. As tlje grounding arose from overloading, either by too much 
cargo, or lack of proper pumping, the fault was with tije canal-boat; 
there was no négligence or fault on the part of the tug. I hâve exam- 
ined the various àutfaoritiies cited by the libelant's oounsel, but do not 
find them applicable to Tacts like the présent. , As the tug is not an in- 
surer, but liable for négligence only, the libel mùst be dismissed with 
Costa. 



The John A. Carnik. 

The Olînda. 

AmtBESKN V. The John A. Cabnib. 

(DUtHet Court, E. D. New Tork. Februarr 18, 1893.) 

txnm Aïti> Tows— STfeAM-BHip.iH» Tow— Collision WITH Pib»— Rbsponsibiutt. 

In hauUne a steam-shlp, with steam up, eut of a basin, it is the usual practlce to 
hâve a single tug haul h©1^■ste^n foremost on a hawser, the vessel to oheok her stetH' 
way, if too great, by going ahea4 on her own eagine. Thp steam-ship Olinda wa» 
bei'ng so taken out of the Atlantic basin when her stem struck one of the plers of 
the outleti doing damage tôt whioh tiiià libel agaiust thç tug was âled. It «ppeared 
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that her mastei!' and a pllot were on the bridge, also that her scréw hàd been going 
full speed aetem ïor a time before the collision. On conflicting évidence, hpjd 
that the master 6f the steam-ship, not the'master of the tug, was in charge of tha 
ship'B engines, and was responsible for thee^îcesslTesternwayoausedby the steam- 
er'B backing "full spieed " astern, which was the proximate cause of the collision; 
that the navigation of the tug was in no way improper; and that the libel against 
her should be dismissed. 

In Admiralty. Suit by owner of steam-ship OHnda against the 
steam-tug John A. Garnie to recover damages caused to the steam-ship 
by colliding with a pier while in tow of the tug. Libel dismissed. 

Wing, Shoudy & Putnam, for libelant. 

Carpenter & Mosher, for claimant. 

Brown, District Judge. About half past 9 o'clock in the momîng of 
November 4, 1890, the libelant's steamer Olinda, while being towed 
stem first eut of the Atlantic basin by the steam-tug John A. Garnie, 
ran against the outer corner of the southem pier of the outlet, thereby 
breaking her propeller blades, bending her rudder and doing other dam- 
age, for which the above libel was filed. The tide was the first of the 
flood, running up at the rate of about a knot an hour. The Garnie had 
made fast her hawser of from 20 to 25 fathoms to the port quarter of the 
Olinda. The steamer was of 1,020 tons register, 250 feet long by 36 
feet beam, and 17 feet deep. She was light, in water ballast, and had 
steam up ail ready for sea. I 

The testimony shows that the usual practice in hauling out of the basin 
is to employ but a single tug when the vessel bas the use of her own 
steam; the tug pulls the vessel out stem first, and the vessel is to check 
her stemway, if too great, by the forward turning of her own engine. If 
the steamer bas not steam up, one or more additional tugsareemployed, 
which are lashed alongside the steamer to check her way, if too great, 
and to counteract any sheer of the steamer. In the latter case, the cap- 
tains of the tugs along-side, according to the testimony of the claimants' 
captain, bave charge of the navigation of the steamer; while in the for- 
mer case, where there is but a single tug forward on a hawser, her duty 
is only to pull on the steamer, while the officers of the latter exclusively 
hâve the charge and management of her helm and engines; and he 
further testifies that in such cases the steamer should not increase her 
own sternway at ail by working her engines astern, but should leàve the 
hauling astern solely to the tug, and only work her own engines ahead 
to check her sternway, if necessary. 

In the présent case the évidence shows that the steamer, assisting by 
some backing of her own engine, was hauled right to go straight tbrough 
the outlet until she got near to the giip, when she took a sheer to the 
southward towards the southerly pier; that to prevent collision her en- 
gines were then put ahead full speed, and her helm to port; but that 
either through too rapid sternway, or delay in the forward action of her 
engine, there was not time to check her way sufficiently to prevent col- 
lision, though she came within a couple of feet of clearing. The tug 
was already angling to the northward as was proper, and when it was 
seen that the vessel was likely to strike the pier, the tug pulled ahead 
fiharply in a northerly direction away from the pier in order to haul the^ 
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stem away;* although the captain of the steamer shouted to the tug to 
stop. It is impossible for me to say which of thèse contrary orders 
would hâve beenbest; biitl am satisfied that theBharp pull of the tug 
away from the dock was Hot thé cause of the collision, and that it would 
hâve occurred just the same had the tug stopped; and that the tug was 
puUing in the right way to check any sheer to the eouth, and that there 
would hâve been no diËBculty but foi: the excessive sternway caused by 
the steamer's engine going full speed astern. 

The chief questions in the case, and the only remaining ones are, who 
is responsible for this excessive sternway; and whether the tug, or the 
steamer, is to be held answerable for tlie management of the steamer's 
engine under the circumstances stated. The captain of the steamer 
tiestifies in a gênerai way that ail bis orders to the engine were received 
from the captain of the tug, who gave them verbally and by motions 
with his hands. But in neither oï his accounts of spécifie orders, does 
he say that the tug captain ever told him " full speed astern." The pilot 
ofthe tug, on the contrary, who stood upon the after part of the tug, 
testifies that he gave no orders whatsoever in relation to the management 
of the steamer's engine, or of her helm; that he had no charge or re- 
Sponsibility in respect thereto; that his only orders and motions were to 
bis mate in his own pilot-house, except that when he saw that the 
steamer was getting too much sternway, he checked his own tug, so as 
toslacken his hawser; and that as soon as he noticed the sheer, and that 
collision with the pier was likely, he shouted to the steamer and sig- 
naler! by hand to put the steamer's engine ahead full speed; that he did 
not previously give any direction to the steamer in référence to her en- 
gines, though she was coming back rather fast, because he supposed that 
the captain and the Sandy Hook pilot, both of whom were on the bridge, 
^pew what to do and bow to manage her. Mr. Weaver, the Sandy Hook 
pilot, who was accustomed to hauliug out of the basin, says that though 
he. had gone on board to take the ship out to sea, he was not in com- 
mand while in the basin, and had nothîng at that time to do with the 
navigation of the ship, or giving orders; but that when he saw the ship 
tike a sheer and likely to hit the abutment, he said to the captain that 
he had better go ahead and put the wheel to port. 

The second engineer, who was at the engine, testifies that he kept a 
record of the working of the engine in going out; it was produced at the 
hearing, and the foUowing is a copy ofthe record: 

9:41 A. M. slow astern. 9:49 a. m. stop. 

9:43 " stop. 9:50 " full speed ahead. 

9:45 " slow astern. 9:52 " stop. 

9:46 " full speed astern. 

The witness testified that the figure 9 in the above "49 " min. was a fig- 
ure?. The 9 is perfect, showingnoresemblanceto thefigure?, anditis 
difficult to crédit the witness in this very material point. The last or- 
der to stop at 9:52 was just after he felt the blow of the collision. As 
regards the time between the order "full speed ahead" and the collision, 
he says; "I can't say just the time, but about half a minute; the en- 
glue was working a minute or a half a minute." 
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In the présent case the responsibility for the management of the en- 
gine of the steamer must be held to lie with her own ofRcers, and not 
with the captain of the tug. It is unnatural and unreasonable to sup- 
pose that when the officers and pilot of the steamer are on the bridge to 
give orders in respect to hauling out of such a place, the management of 
the engine of the steamer, by so many changing orders at short intervais, 
should be undertaken by the pilot of a tugboat at so great a distance. 
The engineer's record shows seven différent orders, with as many changes 
in the movement of the engine. AU the orders to the engineer were 
given from the steamer's bridge by the captain of the steamer; and the 
bridge must hâve been about 250 feet from where the captain of the tug 
etood on bis boat. It is moreover, scarcely probable that when the tug 
captain had checked the tug's speed so that his hawser was slack in the 
water, he should hâve sought to increase the steamejr's way astern by or- 
dering her engine "astern full speed," which was the order that caused 
collision. The captain of the tug, as I hâve said, strenuously dénies 
giving any such orders, and contends that it was the business oftheship 
not to move her own engines et ail, except to move them ahead as might 
be necessary to check too great sternway, or to correct any sheer. 

Had the captain of the tug given thèse numerous orders, either by 
words or by signs, in référence to the engine or to the helm, the orders 
must bave been observed by the second mate and by the seamen who, 
as the testimony shows, were at the stern of the steamer. None of thèse 
witnesses hâve been called to confirm the captain of the steamer, as 
would naturally hâve been done if they had heard any such orders. 
Nor does the pilot give any confirmation of the master's testimony; for 
the only motions he speaks of as made by the captain of the tug, relate 
to going ahead after the sheer was seen. Nor does any other witness say 
that the management of the steamer's engine is understood to be under 
the direction of the tug in cases like the présent. The bail given by the 
captain of the tug at the last moment when collision seemed likely, bas 
no weight on this point. The nearly universal practice in foreign ports 
is to treat the tug in such cases as the servant of the steamer when her 
officers are on board and hâve the use and the immédiate direction of 
their own power, as in this case. The captain of the tug, moreover, testi- 
fies that if he were charged with the management of the steamer's en- 
gine and helm, his proper place would be on the steamer. 

My conclusion is that the management of the steamer, so far as de- 
pended upon the use of her own engine in this case, was with her own 
officers, and not with the tug; that the collision arose from too great 
sternway caused by rûnning the steamer's engine full speed astern for a 
period of at least one minute, if not for three minutes, (till 9:49;) and 
that for this the steamer, and not the tug, is responsible. 

The course of the steamer so near the southerly pier is explained to 
hâve been necessary and in accordance with the usual custom for the 
purpose of avoiding the danger of being swung against the northerly 
abutment upon entering the flood tide outside of the gap. No fault ap- 
pearing in the tug, the libel must be dismissed, with costs. 
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Ïbe T. W. Snook.' 

Geiswold et d. v. The T. W. Snook. 

(District Courti N. D. IlUntAa. October 19, 1891.) 

Collision BBTWEBN Steamer an» Tow. 

A steamer going up the Chicago river passed a oanal-boat propeller going down 
Btream, just at tbe lower eptrance to a araw 50 feet wide, and struck a canal-boat 
which was being towed by the propeller. The plropeller had Blgûaled the steamer to 
stop below the draw, but the iatter had paid no attention to tbe signal. The canal- 
boat was visible from the steamer before the latter reached the propeller. The 
canal-boat was at the propér side of the draw, leaving ample room for the steamer 
to pass between her and the bridge. Meld, that tbe steamer was responsible for 
the collision. 

In Admiralty. Libel by Guy G. Griswold and others against the 
propeller T. W. Snook, for damages caused by a collision. 
Charles E. Kremer, for libelant. 
H. W. McGee, for respondent. 

Blodgett, District Judge. By the libel in thîs case libelant seeks to 
recover the damages sustained by hîm, as owner of the canal-boat Geor- 
gia, by reason of a collision which occurred upon the waters of the south 
branch of the Chicago river, on or about the 9th day of September, 1887, 
between the Snook and the Geprgia, whereby the Georgia was sunk. The 
proof shows that the canal propeller City of Henry was proceeding down 
Chicago river about 10 o'clock in the morning of the day the collision 
occurred, with the canalrboats Georgia, Illadore, and Onward in tow in 
the order named. That about the time the Henry passed through the 
Ft. Wayne railroad bridge, shesounded a long single blastof her whistle, 
and at about that time the Snook was coming up the river, and just 
passing through the east draw of the Sixteenth-Street bridge. The work 
of constructing the new bridge was in progress at Eighteenth street, and 
the west draw of the bridge at that point was obstructed by seows, 
dredges, and othcr apparatus connected with the construction of a new 
bridge, so that vessels passing up and down the river were obliged to pass 
through the^east draw of the Eighteenth-Street bridge. When the Henry 
was about 200 feet — or between 100 and 200 feet — above the entrance into 
the Eighteenth-Street draw, she souiided four blasts of her whistle, to in- 
dicate danger to the Snook, and request the Snook to stop, or " hold on," 
as the witness expressed it. The Snook disregarded thèse signais, which 
were repeated at least three times, and came on with no perceptible 
abatement of her speed until she passed the Henry just at the lower en- 
trance to the Eigliteenth-Street draw. As the propellers were approaching 
each other, the Henry blew one blast of her whistle, to indicate that she 
would pass on the port side of the Snook, and the Snook responded with 
a single blast, . indicating that she would pass on the port side of the 

'Reported by Louis Boispt, ifr,, Esg.., ol the Chicago bar. 
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Henry. The Henry did pass close to the east bank or shore of the river 
at a very slow rate of speéd, witbout having wholly stopped her wheel, 
and the Snook pagsed on up th© river, and struck the bow of the Geor- 
gia a severe blow, which caused her to sink almost immediately. 

I think the fault for this collision lies wholly with the Snook. The 
Snook had ample opportunity to know, and must be charged with knowl- 
edge, of the approach of the City of Henry with tows. It is true, the 
officers in charge of the Snook say they did not see the canal-boats, but 
the characteristics of a canai-boat propeller or tow-boat are so différent 
from those of the ordinary river boats that the experienced captain of 
the Snook must bave anticipated that the canal propeller had canal-boats 
in tow, Bhd beforehegot around the point and was abreast of the Henry 
the canal-boats were in plain sight of him, strung out the length of their 
tow-lines astern of the Henry. There was at this time ample oppoi> 
tunity for the Snook to bave stopped, and, therefore, hâve avoided the 
collision; but I am satisfied that th« Snook, while she slowed up her 
speed to Bome extent, did not stop, and was moving upward when she 
came in contact with the Georgia;; It is possible, as the witnesses for 
the défendant say, that the Georgia was also moving, but the Georgia 
was where she had a right to be; she was clear over on the east side of 
the draw, leaving ample room for the Snook to past between the canal- 
boats and the protection piles of the bridge,— the draw being over 60 
feet wide at this point, — and the proof showing that the Georgia was 
running so close to the dock or piling upon the east side of the draw 
that the men oould bave stepped readily ashore from her deck onto the 
dock. The Snook therefore, was blâmable in not stbpping below the 
draw until thèse canal-boats had passed clear through. The Snook was 
going up the river, and could more readily bave stopped than the canal- 
boats could stop. In fact, as the proof shows, with the long tow-lines 
which are used in towing canal-boats, as well upon the river as on the 
canal, it is impossible fot the tug having them in towto stop their head- 
way, and this fact must hâve beeh well known to those in charge of the 
Snook. Hence, knowing that he was to meet and pass thesè canal- 
boats, the master of the Snook should hâve stopped his boat, and waited 
until they had passed through the draw, before he attempted to pass 
through; or, at least, if he did not do that, should bave kept so far over 
to starboard as to hâve avoided any collision or contact with them. For 
thèse reasons I think the Snook is at fault, as charged in the libel, and 
a decree will be entered adjudging the Snook liable for the damages. 
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The West Brooklyn. 

Bbowh et al. v. The West Beooki.yn. 

{dreuit Corurt of Appeals, Second CireuM. December 14, 1891.) 

OoiusiOR— Fbbbt-Boxt anb TtTO — Obstruction ov Fbkbt Slips. 

A tug has no right unneoessarily to maneuver at. the entraoce of the slip et a 
ferry-boat so as to obstruct the latter whlle making ber slip, and a ferry-boat, 
'Whlch bas ^yen in season the proper signais to Indicate her approacb to a tug so 
Bituated, Is lustiâed inaasumlng that the tug wUl get eut of the way, and is notlia- 
ble, if collision ensue. 

In Âdmiralty. Appeal from a decree of the circuit court of the United 
States for the southem district of New York. The district court for said 
district dismissed the libel, (45 Fed. Rep. 60,) and libelant appealed to 
the circuit court, which affirmed pro forma the decree of the district 
court, and libelant appealed to this court. 

The ferry-boat West Brooklyn was entering her slip between piers 2 and 
8, East river. The pilot of the ferry-boat had previously observed the 
tug R. S. Garrett backing towards the slip, and had givenher two whis- 
tles to indicate that the ferry-boat would go aatern of the tug, and, just 
before entering her slip^ she gave a danger signal. The Garrett had been 
moored alongside pier 4, wîth her head up-stream, inside of another tug, 
which prevented the ferry-boat from eeeing her at a distance. Receiv- 
ing orders for Harlem, the Garrett cast off and backed to get out under 
the stem of the other tug. The stem of the Garrett struck the starboard 
paddle-wheel of the ferry-boat, after the latter was half-way in her slip. 

Carpeater & Mosher, (Joseph F. Mosher, of counselj) for appellants. 

BvrriU, ZabmMeé: BwriU, (J. Archibald Murray, of counsel,) for ap> 
pellee. 

Before WaliacIs and Lacombe, Circuit Judges. 

Peb CnBUdU. We think the collision in this case is to be attributed 
Bolely to the fault of the tug. The ferry-boat was excusable in not dis- 
covering the tug before she did, and when she did discover her it was 
too late to reverse without danger of injury to the tug, more by doing so 
than by proceeding with her engines stopped. As soon as she did dis- 
cover the tug, she gave proper signais to indicate her approach, and im- 
mediately followed them with da,nger signais. If those in charge of the 
tug had been reasonably vigilant they would hâve observed the ferry- 
boat, even before she gave the signais; and there was sufficient time 
after the signais were given for the tug to go ahead and avoid the ferry- 
boat, if an order to do so had been promptly given and obeyed. We 
accept the version of the occurrence substantially as it is given by the 
witnesses Denoyelles and Little. We agrée with the leamed district 
judge that the tug had no right unnecessarily to maneuver at the entrance 
of the slip of the ferry-boat so as to obstruct the ferry-boat while making 
ber slip, and that the pilot of the ferry-boat was justified in assuming 
that the tug would go ahead as soon as it was apparent that otherwise a 
collision would probably ensue. 

The deo ree is affirmed, with interest and the costs of the appeal. 



O'dOKNELL V. ATCHISON, T. A 8. T. B. 00. 689 

O'DoNNELL V. Atchison, T. & S. F. R: Co. 
(CMcwtt Cowrt, s. D. lowa, C, D. If aroh 8, 1893.) 

L BbVOTAL O* CltTSEB — APFBABÀirOB is Statb Coitbi<— Efi^ot. 

An appearance in the state court to file a pétition and bond for removal does not 
waive the right to présent in the fédéral court any question of jurisdiction whicb 
miérbi hâve been urged in the state court, and oonceming which the fédéral court 
bas powerto act. 

S. Bamb-tWÀxtbb or Defectitx Sebvicb. 

Whère service of notice of commencement of action in the lovra courts could hâve 
been mode upon défendant in the district to flll everyrequirement of the state stat- 
ntes, a général appearance by défendant in the fédéral court, ^ter removal of the 
causé, li à waiver of any def eot of service on hlm. 

■i BaMB— Vairoi— DiSORBTION OF COUKT. 

Folk bounty, lowa, la in the central division of the circuit court for the southem 
district of ïowa, while Lee county is in the eastem division. Défendant railroad 
Company, sned in the state court in Polk county, had the right, by the lowa stat- 
ute, to havç the place of trial transferred to Leecounty. Held, that défendant, by 
procurlng the removal of the cause from the state court, and In filing the tran- 
script in thé central division of this court, was preduded from asserting that the 
cause vr>B pending in the wrong division, and that it has the right to demand a re- 
moval to tne eastem division. 
i. Buts. 

The faot that défendant is a Eansas corporation, vrhose railroad touches only Lee 
county, in lowa, and that the cause of action did not grow ont of nor was it con- 
nécted with any office or agenoy wlthin the central division, is not snfflclent to im- 
pel to action tue discrétion of the court to grant a transfer. 

At Law. On pétition for change of venue and plea to jurisdiction. 
Overruled. 

Cbfe, McVey & Cheshire, for plaintiff. 

6. Lathrop, J. D. M. HamMton, and /. C. Davis, for défendant. 

WooiiSON, District Judge. This is an action for personal injuries 
brought into this court on removal from state court. The pétition, orig- 
inally filed in the district court of Polk county, lowa, states as cause of 
action that défendant is a Kansas corporation, whose Une of operated 
railway extends through Colorado, Kansas, lowa, and other states; that 
in July, 1891, plaintifiPs décèdent, at Pueblo, Colo., while exercising 
due care on his part, and while employed by défendant in the opération 
of its railway, was killed, by reason of the négligence of the défendant. 
Service of notice was made on défendant by serving notice upon "S. M. 
Osgood, gênerai agent for the state of lowa of the défendant, Atchison, 
Topeka, and Santa Fe Railroad Company, at his office, and the gênerai 
office of défendant company, in the city of Des Moines, Polk county, 
lowa." tJpon the first day of the term to which thé notice was return- 
able, défendant filed in said Polk county district court its pétition and 
bond for renioval to the fédéral court, and said court ordered removal 
accordingly. Upon the day on which the certified pleadings, etc., herein 
were filed in this court, the attorneys for défendant filed herein in this 
court a papér entitled "praecipe for appearance," the body of which is aa 
foUows: ''The clërk of said court wiÙ please enter our appearance for 
defendarit in the above-ehtitled action, and docket the same on proper 
doçket,"- — which prsedpe waa duly signed by ail the attorneys whose 
V.49r.no.9 — 14 
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names are giveu a^ove as appearing for défendant. A.t the présent 
term of this court,' défendant filëd its "pétition tôrémove cause to 
eastern division for trial,", and also .filed "plea to the jurisdiction." 
Briefly stated, pétition for change of venue allèges, as ^rounds for re- 
moval, that défendant is a Kansas corporation, whose .line of raiiway 
touchée, in lowa, but ohe county, viz., Lee county, whioh county is in 
the eastern division of the, district;, that Polk countj^, ip which the suit 
was brought, is in the central division of the district; that no part of the 
said road lies within tlie central division; that the catise of action is 
shown by plaintiff's pétition not to havegrown ont of nor been connected 
wiih aily offidë or agericyofdefend?int within said central division; that 
this suit was originally brought in the wrong county of the state, and, 
under the statutes of thé state, défendant would hâve been entitled, on 
motion in th© state court, to bave had the action tr^nsferred to Lee 
coutity for triajf The gtound allegéd in the plea to the jurisdiction is 
that; the notioe .of commencement) bf suit was served. upon defendant's 
agent iriPblk cduhty, àûd the cause of action is shown by plaintifiPs pé- 
tition neither to hâve grown out of nor been connected with the business 
of such Polk çôunty office or agency, and lio part df defendant's Une of 
railway touçibeS, .?olk coiuhty; and thereforè, undeï the statuteà of lowa, 
the service of notice was insnfficitnt to give'the court jurisdiction of de- 
fendant. Plaintiff is resisting both plea and pétition, and exhibits in 
full the réniioVàl procefedings. 

1 . As to the plea of the jurisdiction. Plaintîff contends that the serv- 
ice attacked wa^regularly and legally made, under the lowa statutes; 
but that, if i^rfegUlarly mâde, riev'èrtheless the appëarànce of défendant 
in this action cures ail defects pertaining to the service. Code lowa, 
1873, § 262Ô, par. 3, provides that àh appearancè for any purposé con- 
nected with thej^èryice or insUfficiency of the notice shall be takeh in 
the case as, the appearancè of défendant; and that "an appearancè, spé- 
cial or otherjfyî^é, 'to object to the substance or service of the notice, shall 
render aiiy further notice unnecessary." This Code also provides, as 
one of the statutbry methods in which a défendant may enter his appear- 
ancè, (paragraph 1, § 2626,) "by delivering to the clerk a mémorandum 
to the efiFect that the défendant appears, signed either by the défendant 
in person or hy.his àtt^rney, dated the day of its delivery, and to be 
filed in the case." Thèse provisions of the lowa Code hâve been form- 
ally adopted as the rules of this court. The lowa courts, in applying 
thèse Code provisions, hâve distinguished between an appearancè (1) for 
thé purpose of oi^'ecting tp the jurisdiction ofthe court on the ground 
that the défendant coit/d not, by service of notice, be brought into the 
action, and under the jurisdiction ofthe court; and an appearancè (2) 
to pbject to the jurisdiction, on the ground that défendant feid not, by 
the service attempted, been brought under such jurisdiction, (whether 
ûecause of alleged defect in substance of notice or in method or fact of 
service.) As to the former, the appearancè of défendant does not cure 
defect in jurisdiction. i^wmer v. Wirtn&r, 48 lowa, 486. As to the 
latter, appearancè does cure such defect, which relates, not to the 
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power 0f the court to obtain the jurifldiction attempted, but to insufB- 
ciency or jrregularity in substance or service of notice. The reasoning 
applie(i seems to be that, as the sole purpose of the notice is to bring the 
défendant into court, the notice has accomplished its purpose whenever 
the défendant conaes into court, even though he cornes in only to object 
to the service of the notice as insuflScient to compel him to come in. 
Bank V. Van, 12 lowa, 523; Van Vark v. Van Dam, 14 lowa, 233; 
Ohilds V. Limback, 30 lowa, 398. 

While contending that service of notice on the Polk county agent was 
InsuflBcient to give the court jurisdiction over défendant, défendant con- 
ceded that, had the same notice been served upon any of defendant's sta- 
tion agents in Lee county, lowa, such service would bave given this court 
jurisdiction of défendant, (though in another division of the district than 
that in which the case isnowpending.) WhileplaintiflFcontends that the 
service was correctly made, but that, if the service was irregular, yet 
since, by service in Lee county, this court might hâve obtained undoubted 
jurisdiction, the appearance of défendant has waived whatever defect ex- 
isted in service of notice herein; and plaintifT confends, further, that this 
is true as to the appearance of défendant in the state court with bis pé- 
tition for removal, and also bis appearance in this court by the prœdpe 
filed. 

As to the first point concerning appearance, it may be adniitted that 
there is some disagreement in the holdings of the courts. But the de- 
cided current of décision in the fédéral courts is that an appearance in 
the state court to file pétition and bond for removal does not waive the 
right to présent in the fédéral court any question of jurisdiction which 
might bave been urged in the state court, and concerning which the 
fédéral court has the power to act. Atchison v. Morris, 11 Fed. Rep. 
586; Hendrkkaon v. Rnilroad Co., 22 Fed. Rep. 570; Elgin Canning Co. 
V. Atchison, T. & S. F. R. Co., 24 Fed. Rep. 868; Reifmider v. PubliMng 
Oo.y 45 Fed. Rep. 483. This first point, therefore, is notwell taken. 

The second point is that the prsedpe for appearance herein is a waiver 
of any defect of service on défendant. It should be borne in mind that 
service upon défendant, which should fill every requirement of the lowa 
statute, could bave been made in this district. Jurisdiction was possible 
over détendant. No language could make the appearance of défendant 
more gênerai than that contained in defendant's prsedpe for appearance; 
for thatlanguage excludes ail idea of such appearance being spécial only. 
And the conclusion necessarily foUows that, in view of the lowa décisions 
abpve noted, the prsedpe for appearance herein confers upon this court 
fuU jurisdiction over défendant in this action, even if service of notice 
herein should be found insufflcient to confer such jurisdiction. 

2. As to the motion to change the venue to the eastern division of the 
district. Had défendant so elected, it is probable that he could, in the 
state court, bave availed himself of the lowa statute, (section 2589, Code 
1873,") and had the venue changed to Lee county. This section pro- 
vides thftt a défendant, when sued in the wrong county, may, on proper 
application, bave the cause translerred, at costs of plaintiff, to the county 
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where défendant èould rightfuUy hâve been sued; but that, if défend- 
ant does not thus apply for and obtain this transfer, the action may 
rightfully proceed to judgment in the county whereiii thé suit was 
brought. The district court of Polk county, with defendant's prsscipe 
for appearance flled in this action, might rightfully haVe proceeded to 
judgment if défendant did not apply l'or transfer to Lee county. This 
must be cohceded as the logical force of the lowa statute. By filing his 
application to so transfer, the place of trial might, under the statute, 
hâve been changed accordingly. Défendant now contends, since Polk 
county is in the central division and Lee county is in the eastem division 
of this district, that this right of transfer, which défendant might hâve 
exerciséd under the state statute in the state court, remains to it in the féd- 
éral court. But counsel do not point us either to any rule of this court, or 
any provision of fédéral statute giving this right of transfer as claimed, 
except section 914, Rev. St., which, in effect, incorporâtes into the 
"mode of proceeding" of this court, as it is claimed, this mode of pro- 
céeding in the state court. At the threshold of this argument, we en- 
counter the insurmountable fact that this court does not deal with county 
Unes as jurisdictional boundaries; but that the divisions — of which this 
district has three — are Us smallest jurisdictional sections. And the 
fédéral statute creating thèse divisions con tains no provision, with référ- 
ence to removing a cause from one division to another, analogoùs to the 
state statute above referred to. Défendant, by electing to remove this 
cause to this court, thereby deprived himself of whatever right he might 
hâve exercised, in the state court, of removal under the state statute. 

Défendant further contends that, as neither plaintiff nor défendant is 
a résident of the central division of this district, défendant has the right 
to hâve the cause transferred to the eastern division, in which, and in 
which alone, iri-Iowa, lies defendant's road. The pétition for removal, 
filed by défendant in the state court, expressly askg that this cause may 
be removed into the circuit court of this district, "central division, at 
Des Moines." Such, under the statute redistricting the state, (section 
9, p. 172, 22 St. U. S.,) must bave been the effect of an order of re- 
moval from the Polk county district court, had not défendant expressly 
asked such action. While this action was pending in the state court, 
(if the facts asserted by défendant be conceded to be correctly stated,) 
défendant might bave exercised the right, either (1) to hâve the place 
of trial transferred from Polk county to Lee county under the lowa stat- 
ute, or (2) to hâve the action removed from the Polk couniy district 
court, to this court in the central division. Defendatlt elected to exercise 
the rightto remove from thestate to the fédéral court; and the act of défend- 
ant in procuring the removal of the cause from the state court, and in filing 
the transcript in the central division, precludes the défendant from now as- 
sèrting that the case is now pending in the wrong division, and that it 
has the rig^ht tô demand a removal to the eastern division. Unless some 
sufficient fèason is presented to move the discrétion of the court in a 
différent direction, this cause should be sent to trial in the division in 
which, on demand of défendant, it entered this court. The facts pre- 
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sented by défendant, as bearing on this point of transfer, are net directed 
to the discrétion of the court, nor are they calculated to impel that dis- 
crétion to action. The pétition for a change of venue to the eastern di- 
vision is therefore overruled. . Défendant is ruied to file answer herein 
withia 30 days from the date of filing hereof. 



Finance Cîo. of Pennsylvania et al. v. Chableston, C. & C. E. Co. 

Ex parte Moobe. 
(CîreuM Court, D. South Carolina. March 11, 1893.) 

1. Railkoai) Companies — FoREOLosnBB Oï MoBTOAOB — Reoeitbes — Pbioritibb or 
Liens. 

The order Which a court of equity, on appointing a railroaâ receiver, makes for 
the payment of wages due employés for a reasonable period prior to the receiver- 
ship, is merely a personal protection, given ex gratia to tUOse who dépend upon 
their daily labor for support, and will not cover a claim by a merchant for rations 
furnisbed to such laborers, under contractwitb the company, and for whicb ^be 
Company alone is liable, altbough the company charges tbe rations to its laborers 
as part of tbeir wages. 

3. Same. 

Tbe claim is entitled to payment before the payment of interest on the mortgage 
bonds, and if any sums applicable thereto bave been paid ont for such interest, or 
for permanent improvements whereby the bondbolders hâve been benefited, the 
claim will be a charge, to tbe amountof tbe moneys so diverted, upon any earnings 
in the hands of the receiver, or, failing thèse, upon the proceeds of the sale of the 
road. 48Fed. Rep. 188, foUowed. 

In Equity. Suit by the Finance Company of Pennsylvania and oth- 
ers against the Charleston, Cincinnati & Chicago Railroad Company to 
foreclose a mortgage. Heard on the pétition of G. M. Moore, claiming 
priority of payment for supplies furnished to laborers. For other phases 
of the litigation, see 45 Fed. Rep. 436, and 48 Fed. Rep. 45, 188. 

MitchM & Smith and B. A, Hagood, for petitioner. 

A. T. Smythe, opposed. 

SiMONTON, District Judge. The petitioner is a merchant at Blacks- 
burg, a town on the line of the Charleston, Cincinnati & Chicago Rail- 
road. In 1890 he entered into a contract with the défendant company 
to furnish rations to hands employed by it. The company charged thèse 
rations to the hands as part of their wages. The items were ail charged 
to the railroad company. The accounts were regularly made eut against 
and presented to the company, audited, and passed. Upon bill filed 
by the mortgage bondbolders, a temporary receiver was appointed on 
lOth December, 1890. On 26th February, 1891, the permanent re- 
ceiver was appointed. In the order appointing the permanent receiver 
is this provision: "That the receiver pay ail wages due to the employés 
at the date of the order appointing a temporary receiver herein for labor 
or services, within ninety days before the same." The petitioner présents 
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and proves an itemized acçoiwit wherein it appeara that, within the 90 
days before December 10, 1890^ he had furnished to the company , under 
hiscontract, $321.72; and that prior to that date, from May 14, 1890, 
he had furnished the rest of the items on his account. The tyhole ac- 
count, including both periods, foots up $902.80. He clainja that, inas- 
much as he furnished rations which were used in part payment of wages 
to employés, he comes within the equity of this order of 28th February, 
and that as to the rest of his account he comes within the equity estab- 
lished in Fosdick v. SchaU, 99 U. S. 235. As I understand the current 
of cases which began with Fosdkkv. Schali; the rule is this: \Vhen hold- 
ers of railroad bonds, secured by mortgage, come into a court of equity, 
and ask not only the foreclosure of the mortgage, but also the appoin1> 
ment of a receiver, into whose hands the corporation shall be compelled 
to deliver ail its property, the court, as a condition précèdent togranting 
this last request, can impose terms in référence to the payment from the 
income during the receivership of such outstanding claims as address 
themselves peouliarly to the protection of the court. Ordinarily a mort- 
gagor is entitled to the possession of his property until the exécution of 
a decree for foreclosure. When the mortgagor is a railroad company, the 
employer ôf many persons on weekly wages, both the employer and em- 
ployed can enter into engagements relying upon this normal condition. 
If, therefore, the court, at the instance of mortgage creditors, interrupts 
the possession of the railroad company, and suddenly removes the em- 
ployer from control of current earnings, it may well see to it that the em- 
ployed are not put at a disadvantage, or be made to suffer from this un- 
expected change. Without considering liens or equities, acting only in 
its discrétion, it imposes upon the suitors, as the condition of granting 
their request, tbat such employés be paid, not only accruing wages, but 
such as havè' accrued within a reasonable period. This is not a right 
vested in the employés, or an equity adniinistered in their favor. It is 
a Personal protection given to them by the court ex gratia, moved thereto 
by the l'act that this class dépend upon their daily labor for their daily 
food. Afterwards when the court bas assumed the administration of the 
property, and it appearing that there are certain outstanding claims in 
the hands of persons who furnished equipment materials, supplies, or 
anything which was necessary to keep the railroad a going concern, then 
the court administers an equity, and the benefits ot this equity inure as well 
to the original parties keeping up the road as to their assignées. Trust Go. 
V. M'alker, 107 U. S. 596, 2 Sup. Ct. Rep. 299. In the présent case, 
when the complainants made their application for a receiver, the court 
took into considération what conditions should be imposed on the grant 
of their prayer. Thèse conditions were payment of wages due to the 
employés within 90 days before lOth December, 1890. There are no 
wages due. The petitioner did not pay them any wages; did not deal 
with nor crédit them^ He furnished the company with goods, charged 
them to the company, and looked to the company only. There is noth- 
ing like subrogation hère; and, as the employés themselves are paid, not 
as a matter of right, but as a matter of grâce, nothiug to be subrogated 
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to. Dealing with the interest ôf mortgagees iû raîlroact property, we en- 
cGunter vested rights. They cannot be displàced ttpon any raere idea 
of right, or on a(ny irefined notions of equity; In maûiaging theproperty, 
thè court is not th^owner, nor càn it entertaîn sentiments ofbeneVolehce 
or humanity in disbursing th« funds, — -luxuries in which the owner alone 
can indulge. So much of the pétition as prâyê spécial priority under 
the brder of 28th February, 1891, is disallowed* The claim cornes un- 
der the princi pies laid downin fiosdkkv. Schall. Wehavealrçady passed 
Tipon séperal claims of this character in the intervention of the Pocahon- 
ttaOoal Co. elai.'in the main cause, (48 Fed. Rep. 188,) Let the claim 
of the présent petitioner be included with those claims to the amotiût 
proved, $902.80, and share the same fate. 



Mn.£EB V. Glare a ai, 
{CireuU Court, D. ConnectieUtï March 18, 1893.) 

BtUi orBamw— PiTMiNT or Cobt»— Bbasonablb Diclàt. 

Tbe suprême court dismisseâ an i^ipe^ f rom the circuit court, with a mandate 
requlring appellant to pay the costs. Thereafter the appellant, witbout paying the 
OQsts, brought a Mil in the circuit court to review Its jndgment, which waa de- 
murred to for want of an allégation that the costa were paid. The court held that 
this was not a grouod of demurrer, but that the proper remedy was to stay pro- 
ceedings untU payment of the costs. No order was askedfizing a time for such 
payment, aiid payment was made and accepted by defendant's counsel two montbs 
and twelre days tbereafter. Held, that the delay was not so unreasonable as to 
debar pWntifl from fillng a supplemental bill alleging such payment. , 

In Eqnity. Bill oif revîew by Martha A. Miller against Emma J. Clark 
and others, For opinion on demurrer to the bill, see 47 Fed. Rep. 850. 
The bearing is now on a motion to strike out a supplemental bill. Over- 
ruled. 

John M. Buddngham, for plaintiff. 

W. B. Stoddard, for défendants. 

Shipman, District Judge. This îa a motion to strike fî"om the files 
the supplemental bill in this case, which allèges the payment of costs, 
upon the ground that the payment and the supplemental bill were de- 
layed for an unreasonable time. Two other grounds were suggested in 
the motion, but were not pressed in the argument. In the décision, 
which was made after the argument of demurrer, and which was filed 
November 8, 1891, 1 said that the omission to state the payment of costs 
in the bill was not a subjectof demurrer, for the rnle requiring payment 
of costs was one of procédure, rather tban jurisdietional, but could be 
takeh advantage of by a motion to stày procee4ings; and also said: "Be- 
fore a décision upon the other questions contained in the demurrer, 
proceedings under the bill of review should be stayed until the mandate 
of the suprême court bas been complied with," etc. No order of stay 
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was asked for, and therefore no time was fixed for the payment of costs. 
They were paid January 15, 1892, and the supplemental bill was filed 
on the next day.'^a delay of two montbs and twelve days. Inasmuch 
as no order was asked or made fixing the time of payment, and as the 
défendants' counsel accepted the costs, when paid, I cannot say that this 
delay debars the petitioner in the bill of review from filing her supple- 
mental bill. The décision upon the demurrer was postponed until this 
payment should be made or excased. Inasmuch as the case was argued 
Bome time ago, if the respective counsel hâve any views in addition to 
those Tcbich wero oontained in their brie&, I shoold be glad to receive 
them in writing. 



Southern Pac. Co. v. Rauh. 

iCircuit Court of Appeals, Ninth CireuU. March 7, 1893.) 

1. JUItORS— CBALLBNGKS— EXAUItTATia^— RByiBW-^BECOBD. i . 

Under Code Civil Proo. Or. § 187, provldlng that an opinion already formed by a 
juroT is not alcne sufficieut to sustain a challenge, but that the court must he satis- 
aed from ail the circumBtaflées that the jùror cannot ti-y the case impartially, the 
^raling^df'ithe court on the juror'squaliacationswill not be reviewed unless ail of 
the evidencetaken at the ezaminatlon be presented in the record, although the tes- 
timony produced shows the juror to hâve a fixed opinion on the merlts of the cause. 
State V. TOTO, 8 Or. 179, foUowed. 

8. Sy^MBr'-CHÂLLBNOBS. / 

tfnder Code Civil Proo. Or. § 331, providing that the point of exception to a juror 
must be particularly stateâ, it ia not sufaclent to challenge for cause without stat- 
Ing the Jiarticular reàspnsfor such chaUehge. 
8. Same— Revievit. 

The discretionary flnding of the trial judge in passing upon a juror's qualifications 
will no]b,bfi reviewed unless Ibappears to lukve been exer(d8ed arbitrarily. 

4. SAUE— EXOBFTIOSg. 

Bejection, by the court, of A ohallenged juror for insufScIent reasons, is no ground 
for exoeptiomwhen it appears that the remainder of the jury was made up of per- 
sons to whom the exceptmg party made no objection. 
6. 8amb — Review. 

To base error upon the oourt's ruling that a juror need not ahswer as to his préj- 
udice against corporations, it must appear that the party making the challenge was 
thereb^ prevented from ascertaining whether the juror had such préjudice as 
would interfère witb his conclusions in arriving at a verdict. 

6. iPaBSONAL iMUBmS^-EVIDBpOB AS TO PaMILT. 

Xh an action for Personal Injuries it appeared that plàlntifl had no external hurt 
except a slight bruise, but that he bad been in bed ever silice the accident, — a pe- 
riod of several months. Évidence was admitted without objection that he had a 
wif e and hoïds. Held prOper to admit fnrther évidence that he had two children, 
of seven ând five years respectivëly, hOt for the purpose of increasing the damages, 
but as explai;iing why the members of his f amily were not called to testif y as to 
his condition during that time, and as tending to show that he was not shamming 
illness. 

7. Samb— Medioaii.EjXPbrtb— Vbediot. 

In a damagre suit for Personal injuries, where the évidence points to some inter- 
nai hurt, Èiiaàifesting itself in symptoms of hysteria, the médical testlmony being 
conflioting, an instruptloû tha^thé testimpny of defendant's witnesses, who had 
had experienbe.in sîmilar cases, was entitled to the greatçr weight, is not neces- 
sarily aisregarded in a verdict' for plainliit, where thé latter bad produced other 
testimony tendihg ta show,, the serions nature of bis injuries. 
B. Samk— Excessive Vbbdict. 

A verdict for $10,000 for persbnal Injuries to an adult is Hot excessive where the 
testlmony of the attending physician, corroborated by that of auother médical ex- 
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p«rt, waa that plalntlS coold not regain hls healtb, and oth«r erldenw tendad to 
sbow the serious nature ot the Injuries, even thongb physlidans oaUed by dofend- 
ant testified that plaintiff oùgbt to recover soon. 

Errbr to the Circuit Court. of the United States for the District of 
Or^oQ. 

At Law. Action by John B. Rauh against the Southern Pacific Com- 
pany for damages for Personal injuries. Judgment for plaintiff. Af- 
firmed. 

W. C. Bdeher, for plaintiff in error. 

DoolMe, Pritckard, Stevem & Grosscup and Cox, Teai & iSxnor^ for de- 
fendant in error. 

Before Hanfobd, Hawley, and Mobrow, District Judgea. 

MoRBOW, District Judge. This was an action by John B. Rauh, the 
plaintiff in the court below, (the défendant in error hère,) against the 
Southern Pacific Company, to recover damages for personal injuries re- 
ceived by him while traveling as a passenger on a train belonging to the 
Company between Portland, Or. , and Albany, in that state. While the 
train was in motion, a bridge over which it was.passing gave way. The 
bridge was at a point on the road known as "Lake Labish," in Oregon. 
The plaintiff, at the time of the disaster, was sitting in a car which be- 
came involved in the wreck, and in falling and colliding with other cars 
raîsed the plaintiff from bis seat, and immediately threw him back and 
against the side of the car with such force that he was bruised on the 
side of bis head, and injured in bis side and back. The case was tried 
before a jury, and the plaintiff had a verdict and judgment for $10,000 
and costs, The company sued out this writ of error. For the reversai 
of the judgment errors of the court are assigned relating to the impand- 
ing of the jury, the admission of évidence, and the verdict of the jury. 

1 . 2%e iàMminaiion t^ Jurora. In the sélection of the jury 23 persons 
were called and examined as to their qnaliâcations to sit as jurors in the 
case. Plaintiff ànd défendant were each entitled to three peremptory 
challenges. Two of the persons called were challenged perèmptorily by 
the plaintiff, and three by the défendant. Three were challenged by the 
plaintiff for cause, and, the challenges being sustained by the court, the 
défendant excepted. Two were challenged for cause, but by whom is 
not disclosed by the record. The challenges were, however, sustained 
without exception. One juror was excused by the court on account of 
bodily infirmity. To the remaining 12 persons who were àccepted and 
finally swom as jurors to try the case, the défendant interposed two 
challenges for cause, which were disallowed, and défendant excepted. 
To three others défendant propounded certain questions, which the court 
stated the jurors need not answer, the défendant excepting to the rulings 
of the court in that behalf. The same proceedings occurred in the ex- 
amination of another juror, but the ruling of the court is not assigned as 
error, and will therefore be considered as waived. The other six jurors 
were examined and àccepted without objection. Section 800 of the Re- 
vised Statutes of the United States provides that jurors to serve in the 
courts of the United States, in each state respectively, shall hâve the 
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«l^iili^*jqitf9Hfl<|âtiOiiB èBijàrore bftbë^ÎMghesit courts ûfkwof such state at 
the tïmJBwïiéîi'sucIi jurbrs for sèi?^,|cé;ïii thé botirtà ôf the United States 
are summoned. We must therefore look to the law of the state of Ore- 
gon to detérœîae; the qualifications of the jurors in, this case. The Code 
of Civil Procédure of that state, regulating the method of forming juries, 
provides as followlS} 

."Sec. 183. A, ctaaileage for cause I9i an objection to a juror, and may be 
either (1) gênerai; that the juror is disqualiSed from serving in any action; 
or (2) pHrticular; that he is disqualiSed from serving in the action on trial. 
* , • *» , ,^ 

"Sec. 185. Particnlar càuse& bf challenge are of two kihds: • » • 
(2) For the existence of a state of mind on the part of the jitror, in référence 
to the action, or to either party, whicb sàtisfles the trier, in the exercise of a 
Sound discrétion, that he cannot try the issue impartially, and without préj- 
udice to the 8nbs|:a;itial rigbts of the party ciiallenging, and wbich is known 

inthisCodea8''actualbias.' fV* i*" 

"Sec. 187. A cbàllenge for actual bias may be takeh for jHie cause men- 
tionèd in the second subdivision of section 185. But on' ll^è trial of sucb 
challenge, àlthough it shoùld àppearthat'the juror cbaliënged bas formed or 
expressed an opinion upon the ïuérits of the cause from what be may bave 
heard or read, such opinion sha]l npt pf itself be sufflcient to sustain tlie chal- 
lenge, but the court mùst be satisQed from ail the ciirc<imstances that the 
juror cannot disregard such opinion, and try the issue iinpartially." 

"Sec. 192. The challenge may be excepted to by the advéiSe party for in- 
sufflclency, and, if so, thé court Shall détermine the sufficiency thereof, aa- 
aùlûiug the facts alleged tberein to be la-ue. The challenge may be denied 
by the adverse party, and, if so, the court shall try the issue and détermine 
the law and the fact. 

"Sec. 193. IJpon the trial of a challenge the rules of évidence applicable . 
to testlmony dfferec/ upon the trial pf an ordinary issue of fact shall govern. 
Thé juror cbaliënged, or any other pehion, otherwise compétent, may be ex- 
amined as a witness by either party. If é challenge be determined to be suf- 
ficient, or found to be true, As the casé- may be, it shall be allowed, and the 
juror to «rfaom it was taken excluded; btit, if determined or found otherwise, 
it shall bedisallowed." 

"Sec. 230. An exception is an objection at the trial to a décision upon 
matter of law, whether such trial be by jury or court, and whether the dé- 
cision be madeduring the formation of a jury or in the admission of évidence, 
or in the charge to the jury, or at any other time from the calling of the ac- 
tion for trial to the rendering of the verdict or décision. But no exception 
shall be regàrded on a motion for a new trial, or on an appeal, unless the ex- 
ception be material, ani} affect the substantial rights of tbe parties. 
; "Sec. 231. The point of tbe exception shall be partieularly stated. • • •»» 

Eight of the errors assigned relate to the formation of the jury under 
the provisions oî the Gode just cited. Three of thèse hâve référence to 
the examinatiion and qualifications of three persons,^ — Craybill, O'Con- 
ùor, and Holman, — who were called and examined, but not accepted as 
jurors; and the other fiv© hâve référence to the examination and quali- 
fications of fiv© persons, — GriflBn, Bacon, Cimino, Foster, and Eichard- 
^son, — ^who were called and examined and accepted as jurors to try the 
case. 

2%e Examination of Peraona who were not Accepted as Juron. We will 
first consider the exceptions taken in the examination of those persons 
who were ezduded from the jury. The second perfion called to tha^jr- 
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box was a Mr. Chaybilî, whô, being examined onhis vcdr dire as to hîs 
qualifications to sit as a jut-or in the case, was asked by counsel for de- 
fendant, "among other questions," the following: 

" Qitestton. ïta^fè yôu read or heard or talked aboùt thé accident that occnrred 
At Lake Labish? Ârtiswer. I bave. Q. Hâve you converted with any one who 
elaimed to bave been at the wreck and examined it, or stated anything about 
the facts and circum^tances connected withit? A. Ibelievelhadashoittalk 
with Mr. Faul, oneof the railroad commissioners, after bemade the examina* 
tion. I am not positive whether it was with bim or with bis partner; one or the 
other. Q. Difl tlve party who tallsed with you claim to state to you what was the 
cause of the wreck as hé u nderstood it? A. No, I do not think hë did. The talk 
was thë situation- of the wreck after it occnrred. Q. Now, f rom what you read 
in the newspaper, and this conversation or any otber conversation you might 
bave had or heard, hâve you formed or expressed at any time an opinion as to the 
causé of this wreclc, or the liability of the railroad Company for it? A. I do 
not know that I evèr expressed an opinion; possibly I hâve. But it is quite. 
natural for me, and, I suppose any one else, to form an opinion or draw somé 
conclusion when tbey read an article, and especially in a case of this kind. ' 
Q. Thén you hâve formed some opinion? A. I think so; yes. Q. Hâve you , 
that opinion now? 4. Yes, to a certain extent. Q. Is that such an opinion' 
as would require évidence to remove it? (The court stated that the juror 
need not answer that question, and the juror did not answer the same; to 
which rulihg and action of tlie court counsel for the défendant excepted. | 
Counsel for défendant proceeded with the examination as foliows:) Q. Is that 
a fixed opinion? A. Well, itis an opinion that would certainlytakeevidence 
to remove it. Q. Then you think it is a fixed opinion nt the présent? A. 
Yes, I tliink so. (Counsel for the défendant submitted a challenge to the 
juror for cause. Counsel for plaiutifi cross-examined the juror as foliows:) 
Q. What was the natareof tbe reports you read, f rom which you drew thisj 
opinion? A. Well, I read the reports that were published in the Oregonian| 
and other papers, and I also read the report of the railroad commission. I 
read it pretty càrefully. Q, Did you read the entire report? A. I tbiiik I 
did. Q. Did you place credence in the report of the facts? A. I certain iy 
placed credence in the report. Q. Andfrom that you formed your opinion?, 
A. Yes, sir." 

The court overruled the defendant's challenge for cause, to which rul- 
ing of the court the défendant excepted. Défendant challenged said 
Craybill peremptorily, and thereby exhausted one of his three peremp- 
tory challenges allowed by law. 

As to the firat exception, it is sufficient to say that the question that 
was asked and ruled out by the court was subsequently answered by 
Craybill in responee to further interrogatories propounded by defendant's 
counsel; and the challenge for cause, which was denied by the court, 
and is made the ground of the second exception, is based upon that 
answer. There is, therefore, nothing remaining of the firat exception 
upon which to base a claim of error. The challenge for cause la pred- 
icated upon the statement of Craybill that he thought he had a fixed 
opinion, but the record does not contain the whole of the examination 
of this juror. The examination, as set forth in thé bill of exceptions, 
is qualified by the introductory statement that, "among other questions," 
he was asked those reported in the record. In the absence of a record 
containing ail the évidence taken upon the trial of the challenge, we can- 
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npt say that th€ court, in the exercise of a sound discrétion, and from 
ali the circumslances, was in error in determining that the jurer could 
disregard whatever opinion he may hâve had, and try the issue impar- 
tialJy, and without préjudice to the substantial rights of the défendant. 
In the caseof Sitafe v. Tom, 8 Qr. 179, the suprême court of that 
state affirmcd the décision of the lower court in overruling challenges to 
certain jurors, where theiir qualifications, as appeara firom the records, 
were as doubtful as in the case under considération. The jurors in that 
case stated thât they had fôrmed opinions as to theguiltor innocence of 
the prisonerj that they thought their opinions were fixed opinions, and 
that it would take évidence to reinove them; butit did not appear from 
the bill of exceptions that ail the évidence taken in the examination of 
the jurors had been réported to the suprême court. The court said: 

"As to wbetber the, juror was impartial or not was a question to be tried 
by the court from the évidence bèfore him. Before we can judge wbetber 
the discrétion exercised by him in overruling the challenge was a sound dis- 
crétion, and, properly exercised in this case, we muât bave ail the évidence be- 
fore us in this court that was adduced on the trial of the challenge in the cir- 
cuit court." 

To the same eflfect is State v, Brovm, 7 Or. 186; Hayden v. Long, S Or. 
244; State v. Samders, 14 Or. 300, 12 Pac. Rep. 441. This construc- 
tion of the sta,ttite by the suprême court of Oregon is binding on this 
court. 

There is still anothër reason why the ruling of the court upon the 
challenge to the juror cannot be disturbed. The challenge was for cause, 
but without further statement or explanation as to the particular ground 
of the challenge. This is npt sùfficient. The ground of the challenge 
must be specifically stated- This is the requirement of section 231 of 
the Oregon Code of Civil Procédure, providing that "the point of the ex- 
ception shall be particularly stated." But it may be said that the exam- 
ination had already disclosed the ground of the challenge. The juror 
had said that he thought he had a fixed opinion, a^idthjs was manifestly 
the particular cause from which a bias was to be inferred. The answer 
to such a suggestion is that the inquiry in reviewing such proceedings 
on appeal is not so much as to the character of particular statements 
made by the juror concerning his opinions in relation to the merits of 
the cause as it is to détermine whether the court exercised a sound dis- 
crétion in concluding from ail the circumstances that the juror could try 
the issue impartially, and without préjudice to the substantial rights of 
the parties. This inquiry must therefore include the considération of 
ail the facts involved in the juror's qualifications, that can be made a 
matter of record; and even then such a record may be imperfect, since 
the court, in passing upon the question, is to consider the appearanceof 
the person called as a juror, his manner, tone, and character, as exhib- 
ited under examination, and ail the j^eculiarities and circumstances that 
tend to establish the présence or absence of the qualifications of a fair 
and impartial juror. It has therefore been held that the findings of the 
court upon the qualifications of jurors will not be reviewed unless it 
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dearly appears that the court bas exercised its discrétion arbitrarily. 
State V. Tm, 8 Or, 177; State v. Saundera, 14 Or. 300, 12 Pac. Rep.441. 
In Freeman v. People, 4 Denio, 9, the court said: 

"When 9 jaror is challenged for principal cause or for favor, the gronnd 
of challenge should be distinctly stated, for without this the challenge is in- 
compétent, and raay be whoUy disregarded by the court." 

In Manr),,v. Ghver, 14 N. J. Law, 195, it is dedared to be the duty 
of the challenger to — 

"State why the juror does not stand indiffèrent. He must state sotne tacts 
or circum^Unces which, if true, will show either that the juror is positiyely 
and legally dîsqualiSed, or create a probability or suspicion that be is not or 
may not be impartial." 

In Paigè v, O^Neaî, 12 Cal. 492, the court said: 

"It is riot BUfBcient to say, • I challenge the juror forcause,' and then stop, 
..s in the présent case. The ground upon vrhicb it Càn be sustained, if at ail, 
must be alsC stated." 

la P&ypk y, Reynolda, 16 Cîal. 130, the court defined an insufficient 
challenge with stillmore précision. The court said: 

"Il is not enongh to say, * I challenge the juror for implied bias,' and then 
stop. The particular cause from which such bias is to be inferred must be 
stated." 

The law upon this point is well established by authority. People v. 
flardm, 37 Cal. 259; People y. Dkk, Id. 279; People v. Renfrmo, il Cal 
37; People v. McGungiU, Id. 429; People v. Wàlsh, 43 Cal. 447; Peopb v. 
BucMey, 49 Cal. 241; People v. Cochran, 61 Cal. 548; State v. Squaires, 2 
Nev. 226; Estes v. Rkhardson, 6 Nev. 128; State v. Chapman, Id. 320; 
Stale V, Raymond, 11 Nev. 98; State v. Knight, 43 Me, 11; Powers^. 
Presgroves, .58 Miss. 227; State v. Dove, 10 Ired. 469; Bonneyv. Cocke, 
61 lowa, 303, 16 N. W. Rep. 139; State v. Mxmchrath, 78 lowa, 268, 
43 N. W. Rep. 211. 

The fourteenth person called to the jury-box was Thomas O'Connor, 
•who, aftet examination as to having taxable property, was challenged by 
plaintiflf for cause, and the challenge denied by défendant. The court 
sustained plaintiff's challenge. It is assigned as error that this challenge 
was made by défendant, and assumes that the juror remained on the 
panel; but the juror was in fact excluded, and the assignraent need not, 
therefore, be further considered. 

The fifteenth person called to the jury-box was Herbert Holman, who, 
on examination, testified that he was a steam-boat man, running with the 
Kellogg Transportation Company. He was thereupon accepted by the 
défendant; but, on further examination by plaintiff's counsel, the juror 
testified that he was a stockholder in the company, and that the Com- 
pany had a gênerai trafSc arrangement with the Southern Pacific Com- 
pany. Plaintiff thereupon challenged the juror for cause, on the ground 
that the company in which the juror was a stockholder had such rela- 
tions with the Southern Pacific Company as to remove him from the 
position of a pèrfeôtly unbiased juror. The court sustained the chal- 
lenge, and défendant excepted. The claim that this challenge should 
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fa^v^'Hééà'dèbi'eld inVQlves nût oély the determinaîïpû'tîiat the juror 
t^uÉrfiédi bùit tfeàt tlié diéfendaiït was èntitlèd to hâve bim remain on 



was 
on the 
panel. At this time seVeti jurera had been accepted ftad sworn to try 
%he eàse;'' After Holmari had been rejected, the panel wàscompleted by 
the sélection bf five Jurors, tp .T?hpm no objection wasoÇTered, or even 
suggested, by the défendant. The allowance of this challenge did not, 
th'éi^fotè, result îii àriy préjudice to defendant's interests, siuce a compé- 
tent and unbiased juror was selected in the place of the one excluded. 
ÎQ iheditS$oî RaUroad^Ûo. ^.Herbert, 116 U. S. 646, 6 Sup. Ct. Rep. 
590, thé relations of a juror to the défendant wereyery m uch of the 
eânié charàcter as thé relations of the juror Holman to t^e défendant in 
this case. In the case cited the juror was a lumber dealer, and the cOm- 
pany gave him a placç oh its right of way for a lumber-yard, without 
rent. lËe had also hëârd the accident to the plaintiff spoken of or ex- 
plained. It Was not shown, howevèr, that he had any actual bias for or 
against either party, or any belief of opinion touching the merits of the 
case. He wâs, nevertheless, chaïleriged, but it did not appear whether 
the challenge was for cause or was perémptpry. The suprême court, in 
passingUpon the question, said: 

"It is for the party asserting errer to show it. It will not be assumed. 
But, if we regard the challenge as for cause, its allowance did not préjudice 
the cumpany. À compétent and nnbiààed jUror was selected and sworn, and 
the Company had, therefore, a trial by an impartial jury, which was ail it 
could demand." 

Thompson, in his work on Trials, § 120, states the law as follows: 

"As already pointed eut, the right^ to rtijeot is not a right to sélect. No 
party can acquire a vested right to hâve a particular member of the panel ait 
upon the trial of his cause until he bas been accepted and sworn. It is enougb 
that it appear thàt his cause bas been tried by an impartial jury. It is no 
ground for exception that, against his objection, a juror was rejected by the 
court upon insufficient grounds, unless, through rejecting qualified persons, 
tbe necessity of accepting others, not quuiifled, bas been purposely created." 

The Exammatimi and Qualification of Jurors Accepted and Sworn to 2Vy 
the Case. Having disposed of the exceptions relating to the qualifications 
bf persons callèd, examined, and excluded from the jury, we will now 
proceed to consider the qualifications of those persons who were exam- 
ined, accepted, and sworn to try the case. The first person calIed tothe 
jury-box was Robert GrifiSn. His examination, as it appears in the rec- 
ord, contains the introductory statement that, "among other questions," 
he was asked the folio wîng by coUnsel for défendant: 

"Question, Hâve you any su oh bias or préjudice against corporations, as 
saeh, or raihoad companies, as would interfère with your conclusion in flnd- 
Ing a verdict in a cause in Which such corporation or company was a party? 
(The court stated thatthe juror need not answer the question, and the juror did 
not answer the same; to which ruling and action of the court counsel for the 
4efendant excepted. Thereupon the opunsel for the défendant submitted a 
challenge for cause. Tbe court overruled tbe challenge, to which ruling of 
the court the défendant excepted. Thereupon tbe said person was taken as a 
juror.)" 
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In determining whether the court was justifîed, under the circum» 
«tances, in stating to the juror that he need not answer the question as 
to his bias or préjudice against corporations or railroads, we are met, at 
the outset, with the difficulty that the whole of the examination is not 
reporled in the record. It may be that this feature of the exaniin.ation 
had been covered by other questions, or that the court deemed the scope 
of the question too general,and that the examination of Griffin,like that 
6î any oiher witness, should hâve been directed to the discovety of facta 
from whiçh the court niight détermine whether he was qualified to serve 
as ajuror in the case or not. But, in any vie w, the record is not suffi- 
cient to enable this court to pass upon the exception. To base an error 
iipon SQch instruction as was given to the juror in this case it should ap- 
pèar thàt by reasod of it the défendant was prevented from ascertaining 
whether thq'jurorhas subh biaS or préjudice against corporations or rail- 
roads as wôtild interfère With Ma conclusions in ai'riving at à verdict in 
the case on trial. The challenge for cause, which might hâve furnished 
informatiott tipon the point, is also defective. Theground of the chal- 
lenge is not specifically stated. Whatevèr objections the défendant niay 
hâve had to this juror, they are not disclosed in the rèûord. In Ford v. 
Umatûla Co,, 15 Or. 313, 16 Pac. Rep. 33, the plaintiff brought an ac- 
tion agaiiist thé défendant to recover damages forinjurj^to certain Per- 
sonal property. Plaintiff alleged that he was travéling through said 
Umatilla'cciunty, transporting a quahtity ofhousehold goods and stock 
cattle and horses, and that, while his team of four horseS and a wagon 
with a load of household goods, merchandise, and library were being 
driven over and across the county bridge over Butter creek, in said 
county, the bridge broke and fell, precipitating the team of horses and 
wagon, and load of goods, merchandise, and library, into the creek. 
Two of the horses were Mlled, and the other two horses, the wagon, 
housebôld goods, merchandise, and library were badly damaged. In 
impaneling the jury to try the case, one R. Sargeant, a juror, was asked 
by counsel for the défendant if there was any préjudice or iU feeling then 
existing in his mind against the county court of Umatilla county; also 
if there was any such préjudice or ill feeling growii^ ont of the transac» 
tion in, question; which several questions were objected to by the plain- 
tiffs counsel, and the objections severally sustained by the court, and 
exceptions were taken to the rulings. On appeal, the suprême court 
said: 

"The" question pot by the appeHant's counsel tothe jurer R. Sargeant, as 
to whether there was any préjudice existing in bis mind against the county 
court of Umatilla county, and: whether there was any such préjudice or ill 
feeling growing eut of the transaction then before thecpurt, were proper ques- 
tions, under a practice that has been permitted in trial courts in tliis state, 
tliough we àte not aware of its being authorized bystatute. Questions of 
th»l charactét are asiked in ôrder to ascertain whether or not any gronnds of 
challenge exist. But, being a mère question of practice that has been per- 
mitted by anflerance of the trial courts, this court will not undertake to en- 
force it. The appeHant's remédies, where the court ref (ised to allow the said 
questions to be asked the juror, was to bave submitted a challenge to the 
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Juror for actual bias, and specifled the grnunds updn \^'hich it was taken. 
Then, if the respondeut's counsel had excepted to the challenge, arid the cir- 
cuit court determined that it was insufflcient, the décision thereon could hâve 
been reviewed by this court. Title 2 of clwpter 2 of the Civil Code prescribea 
the mode of procédure in such cases, but, as the matter now stands, this court 
cannot consider it." 

The fourth person càjled to the jury-box was C. P. Bacon, who, 
among othèr questions, was asked the foÛowing by counsel for défendant: 

"Question. Hâve you beard or read anything in regard to the supposed 
cause of the wreck, or anything in regard to whetber tbe raiiroad company, 
in your judgment, should be held liable or not for tbe wreck ? Answer. I hâve. 
Ç. Wberedidyoti obtainthat information? A. From readingthe newspa- 
pers. Q. From what you read, did yon form or express any opinion as to 
the Ilabilityof tbe conipany or otberwlse? A. I bave; both. Q. Is that a 
fixed opinion? A, It is. (Therenpon the counsel for tbe défendant submit- 
ted a challenge for cause to the juror, and the court overruled the challenget 
and the défendant excepted.)" 

What we hâve said respecting the insuflBciency of the record in not 
containing ail the évidence taken upon the trial of the challenge and the 
failure to statef the grounds of the challenge for cause disposes of the ob- 
jection to this juror. 

The fifth juror caUed to the jury-box was V. Cimino, who, "among 
other questions," was asked the following by counsel for défendant: 

"Question. Do you think you would be govemed by the évidence that would 
be given in this case, and the law as given you by the court, without regard 
to anything you may bave read or heard about? (Thereupon the court stated 
that the juror need not answer tbe question, and the juror did not auswer the 
same. To whicb rnling défendant excepted.)" 

There waS no challenge for cause. The whole of the examînation of 
the juror is not hère, and the assignment of error resta eiitirely upon the 
statement of the court to the juror that he need not answer the question. 
This, as we hâve seen, la not sufficient to bring the ruling of the court 
before us for review. 

The sixth juror called, H. P. Foster, and the eighth juror called, D. 
C. Richardson; were asked questions by counsel for défendant whichthe 
court stated the jurors need not answer. Challenges for cause werë not 
interposed, and, for the reasons already stated, we cannot, on the record 
bèfore us, revdew the rulings of the court with respect to the errors aa- 
signed in the exaiûination of thèse jurors. 

2. Admission qf Testimony. Upon the trial of this case the déposition 
of plaintifif was read to the jury. He testified that he resided at Tacoma, 
in the state of Washington, and waa 29 years of âge. In reply to inter- 
rogatories, he detàiled the circumstances connected with the accident to 
the train on which he was traveling as a passenger, and described thé in- 
juries he receivèd at the time. He gave an account of his return hotne, 
and, in reply to questions put to him by his counsel, he testified as 
folio ws: 

"Question. What was then done with you? Answer. I tried to eat break- 
fast with my wife, but I could not eat, so I got to bed when the doctor came. 
♦ • * Ç. On whatday, ifyouremember, — on whatdayof themonth, — did 
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you arrive home after yoiir burt? A. I reached home on the 14th of ÎTovem- 
ber, 1890, at about 6:30 or 7 o'clock in the morning. Q, Where hâve you 
been since the time you hâve last mentioned? A. From that day up to this 
time I never left this bed., * * * Q. You may now state what family 
you hâve. (Objected to by counsel for défendant as immaterial. The court 
ruled upon this objection aa follows: ■! think this may be admitted for this 
reason: Of course, it cannot be admitted to affect the question of damages 
sought to be recovered. But we will také some notice of human nature, and 
its tendencies, the affection of men and women; and I think it may be as- 
snmed that a father and husband, ordinarily, if his family needs his services 
to support their Uves, would naturally give it to them if he could. It does 
not alvyays fpilow that he will, because we know that there are a great many 
men who do not; but we may assume that to be the rule. If this man re- 
mained in bed a certain length of time, or ail the time, since this accident oc- 
curred, I think the fact thàt he has a family dépendent upon him, and no re- 
sources, might go to the jury for what it is worth, to say whether he is gham- 
ming or not.') A. I bavea wifeand.twochildren. Q. IIow old is the oldest? 
A. Seven years, the one; and flve, the other." 

Défendant îQlowèd an exception, and the ruling of the court is assigned 
as error. It is contended, in support of this ruling, that it was based 
upon the authority of OctldwéU v. Murphy, 11 N. Y. 416. In that case 
the plaintiff had been injured by the overturning of a stage or omnibus 
of the defendant's, in which plainliff was a passenger. On appeal it 
was daimed as error that on the trial the plaintifif's counsel put this 
question to plaintiff: "Had he the naeans of support for himself and fam- 
ily except Ms labor? " It was objected to. The objection was over- 
ruled, and the défendant excepted. The witness answered: "He had no 
means of support except what hp got from the charity of his friends." 
The judge Hien put some questions to ascertain the number of persans! 
in the plaintiff's family, and in what manner they were supported after 
the injury; it having been shown that before that he had constant em- 
ployment. The évidence was objected to, and an exception was taken 
to its admission. The court held the évidence admissible to show that 
the plaintifif's circumstances were such that he would probably bave 
been engaged in laboring in his calling if he had not been disabled by 
his injuries, and that he was in a considérable degree unable to labor. 
The suprême court sustained the ruling of the lower court in admitting 
his testimony, and observed "that the évidence was not ofifered, as the 
argument suggests it to bave been, to influence the amount of the re- 
covery, undèr the notion that a poor man would be entitled toameasure 
of damages différent from that which would belong to one in other cir- 
cumstances." In the présent case the plaintiff, without objection, had 
already disclosed the fact that he had a wife and home, and had been 
confined to his bed ever since his return from the accident,' — a period 
of several months. He had been attended by three physicians, and ex- 
amined by others. His symptoms pointed to some injury of the spine, 
but the précise nature of the hurt was not manifest. The extent and 
character of the injury were in issue in the case, and testimony coïicem- 
ing the évidence of physical disorder usually attendant upon real dis- 
ability were material to that issue. His wife and other members of his 
v.49f.no.9 — 45 
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familyy Qr such of themnaawere oM enpugh to o))servfi.and describe tîie 
manifestations of diseasein « sick persoB, were compétent witnesses to 
âjch matters; and bië ^ife Was, in' fact, Bubseiiuently placed on the 
Btà^ïid, and gave testimony iaiipn this featufe of the (iàse. She also stated, 
witiout objection, that theyhad two cbildren. The testimony bf the 
plaifltiflf that, the oldésVchild was only Bçven yeaj-s bf âge, «çcoonted for 
the fect that the two chQdren wére not produced as :ïsdtne§sea, In the 
caee of Pmnsylmnia Co. v. Roy, 102 U. S; 460, it dîd not appear that testi- 
rnbïiy; bdncjBrning plàintiffé family had any legitimate bearingupon any 
ÎBSiie ÎQ tliè case, and its admission was held to hâve been error for that 
réason. We think tHafi, under the cirçBmstances bfthis casé, the testi- 
zuiony was material and relevant, and did not Ijaye thé efièct of increas- 
ing the (images, but served rather to^ioform the jury as to plaintiff's 
real conditîdni 

3. 2%<sTÉrdici ûfiraOTst tA« J578«rMrfw)rM o/ «Ae Cburt. In charging the jury 
the judge gave the foUowing instruction: . 

"The médical witnesseB'Wlio bave testiâed on behalf of tbe plaintiff, wbile 
expressing theiopinion that he is a very sick man, ail admit tliat they were 
unable to: disçover any posjtiye presen^i sign of injiiry.to bis person, or any 
symptpm in bis. case otti^r tnan wbat ^-^quently attends bysteria, and say 
that tbey are unâble tb dètériiiine wbat is the matter.With bino; white the 
medicalwithéssea on.thè'^art'of the cùtnpany ail say that the plaintiff '^a casé 
is ote of clearty defined tradtnatio bysteria, or a hyaterical condition follow- 
ing an injury; «hieh coo^i^itœ, nnder proper advice and treatment, sliould 
not bave exist^d ; f<hat tSireal injury at tbfi time of the wreck was only slight^ 
^nd that his présent apparent condition is unnecessaryand unreal. No medr 
kal witness on part of ttie j)laintifE claims to bave had any prévious expéri- 
ence in treaiïng any app^réntly similar injùiy trotn a railrôad accident, wbile' 
two bf defendatii's médical %itnesses testifled to having bad very considera- 
Ble expérience ïn sueb caëesi If, therefore, you believe that théae médical 
witnesses are ail equallybbnest and equally capable in their prof essional qual- 
ifications, the testimony of those :0f tbem whq hâve liad expérience in such 
cases is entitled to greater weight tban is the testimony of those wbo bave not 
bad^ny such expérience; and on arriving at your verdict you shouid be gov- 
eirnèd always by tbe better eVidèhcel" 

It is assigned as error that the jury disregarded the foregoing instruo- 
^oû in finding their verdict against défendant and in favor of plaintifif 
for $10,000. It is contended that there was no évidence tending to show 
any injury to the plaintifif beyond a slight bruise,the inconvenience pro- 
duced by the interruption of the journey^ and the pain experienced at 
the time of the accident. The médical testimony shows that plaintiff 
had been under the congtflnt care of a physician since the day of his ar- 
rivai home after the aocideat. His regular physician had been absent 
for a time, but during such absence another physician was in attend- 
anee, and a third physician^was called in once. The bills for médical 
«^tendance amounted toi $907 , and for : drugs, $57 . For the purpoge of 
furnishing médical testimony,, in addition to that of his regular physi- 
cian, plaintifif was examined by three otber physiciens, who testified in 
his behalf. He was also examined by still three others, who testified 
fôr the défendant. It will ûot be necessary to refer to this testimony in 
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détail. Three of the phygici^ms who testiôed for the plaîntiff described 
symptoms of furictional disorders, and gave it as their opinion that he 
was seriously sick. The fourth physician testified that he was sick, and 
seriously injnréd, if thère hàd been an excrétion of pua accompanied 
with the symptoms as represented. The three physicians who testified 
for the défendant stated, in substance, that, in their opinion, plaintifT 
was suffering irom a nervous disorder, defined as traumatic hysteria, and 
that bis lëal injury, was slight. Two of thèse witnesses testiôed to hav- 
ing had expérience in cases of this character, one being the regularly 
employed physician and surgeon of the railroad Company. The court, 
instructed the jury that the testimony of those who had had expérience 
in such cases was entitled to greater weight thah the testimony of those 
who had not had such expérience; but there was nothing in the charge 
that limited the jury to the weight of the médical testimony. There 
was other testimony tending to prove the serions character of plaintififs 
injury. Before the accident he was a strong, active man. He had be- 
come feeble and helpless, and required nursing. He had not improvëd 
under treatment, but was sick and disabled at the time of the trial, and 
had been in that condition ever since the accident, — a period of more than . 
six months. We cannot, therefore, upon the record before us, say that 
the juryi considenng ail the testimony in the case, disregarded the in- 
structions of the court in 6nding a verdict for the plaintiÉ. 
4. Excessive Damages. The last assignment of error is as foUows: 
"Tfae damages allowed by the jury are excessive, and so contrary to the tes- 
timony of the médical witnesses as to show that the Jury were governed by 
passion and préjudice in âxing said damages." 

What we bave said respecting the verdict of the jury under the in- 
structionB of the court is applicable hère, with the further comment 
bearing upon the question of excessive damages. The physicians who 
testified for the défendant stated that, under proper treatment, the plain- 
tifif ought to recover soon; but bis attending physician, who had ob- 
served the case from the beginning, testified that he did not think plain- 
tiff would recover from the injury so as to be a well man again; and in 
this opinion he was corroborated by the testimony of another physician, 
whose judgment was the resuit of information obtained in the course of 
two examinations. This testimony, considered in connection with the 
other évidence, tended to prove a serions and permanent disability; and, 
if the jury believed it, there was sufHcient basis for the damages awarded. 
"The findingof the jury on the whole évidence in a cause must be taken 
as negativing ail facts which the party against whom their verdict is 
given bas attempted to infer or establish from the évidence." Hepbum 
V. Dnhois, 12 Pet. 375. In this view of the testimony, there is nothing 
in the proceedings to justify this court in saying that tiie jury were gov- 
erned by passion or préjudice in ôxing the damages, or that the dam- 
ages are excessive. The judgment. of the circuit court is affîrmed. 
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Lkwib «t al. V. Chicago, S. F. & G. By. Co« 
(Circuit Court, 22. 1). MUsmiH, N. D. December 7, 1891.) 

L CoiwnçtJOTiON ov Contraot— Pbbïokmàsot. 

The provision in a co'ntract for railroad grading that the measvrements and eal- 
culations by tbe railroad cempany's cblef eogineer of tbe quantity and amount ot 
the «everal klnds of work, and his classification of the materlals contiained in exca- 
vations, shall be final and conolnsive, Is a valid provision, and is binding upon the 
^ parties to tbe agreement, and tbere can be no recoverjr ia excess of his final esti- 
mate, in the absence offrand, grosB errer, or mistake. 
I. Bamb— RsLiEr Aa^KST Kistaxb. 

Tbe court will relieve agains'- mistakes in measurements and calculatlons appar- 
ent upon the face of the estimâtes, or clearly proven, thoagh not so apparent, or 
frQin oversight to measure or estimate any particular part of tbe work, or from 
wrong constructions put upon the provisions of the contraot by tbe engineer ; but 
will not relieve asainst alleged miatakes in determinlng the kind of materials found 
in the several outs, the parties beiug bouhd by the judgment of the engineer selected 
by them for spécial skill and attention as the umpire on such (questions ; nor will it 
relievQ agalnst sUght discrepancies in measurements. 

8L S^IIB— RA.IUBOAS iS^R.U>IHa. 

TTndâr the provisions of a oontract for irailroad grading, excavations were to be 
measuced and paid for either as earth, loo^e rock, or solid rock; loose rock to com- 

Î)riBé " shalé or soapstone lying in its original or stratifiôd position, ooarse boulders 
n gravel, cemented gravel, hardpan, or any other material reqnîring the use ot 
plck and bar,orwhich cannot be plowed with a stroog, ten-lnch grading plow, well 
nandled, behind agoodsix mule or horse team." Helâ, that the materials men- 
tioned wera to be dasslfled as loose rock, irrespective of the plowing test, Which 
was only applicable to the ** other material, "not specifically named. 
4 Bahe. . 

It appeared that the tttaterlâl In ail cuts, except rock outs, varied much in con- 
sistency and bardnesa, and.lay in Irregular atrata, and that tbe largest part of it 
was broken i;p by the plow. Held, that the practice of the engineer in estlmatlug 
loose rook by pércentagéa Was Justifiable In tiie oircumstancea. 

In Equity. For prior report^ see 39 Fed. Rep. 52. 

8TATEMENT BY THAYEB, DISpiICT JTIDGB. 

Tbis was a suit to reopver a balance claimed to be due for grading a 
portion of defendant's railroad in tbe state of Missouri. The plaintiffs 
were subcontractors under McArthùr Bros. Tbe oontract under which 
the work was done contained the folio wing clause: 

"The work '^all be execnted under tbe direction and supervision of tbe 
cbief engineer Ot said railway companyand bis assistaints, by whose measure- 
ments and càlculations the quantities and amounts of tbe several kinds of 
work performed under tbis contract sball be determined, and wbose détermi- 
nation shall be conclusive upon the parties hereto; ■*■ * * and said cbief 
engineer shall décide every question which can or may aHse between tbe par- 
ties in the exécution of this contract, and bis décision shail be binding and 
final upon both parties. And whereas, tbe classification of excavation pro- 
Tided for in tbe annexed spécifications is of a cbaracter that makes it neces- 
aaiy tbat spécial attention sbould be called to it, it is expresslj agreed by the 
parties to tbis contract tbat the classifications, measurements, and calcula- 
tions of tbe said engineer of the respective quantities Of such excavation sball 
be final and conclusive." ; 

Tbe défendant pleaded this provision of tbe contract, and furtbei 
alleged that the chief engineer of tbe railway company had made a final 
estimate of tbe quantity of work done, and that the railway company 
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had paid the araount of such estimate, and were not further liable. The 
plaiutiffs contended that the provision of the contract was not binding 
upon them; and, furthermore, that the estimate of the chief engineer 
ought to be disregardèd for iraùd and mistake on the part of the engir 
neer. PlaintifiFs also claimed that they had done certain extra work, not 
embraced by the provisions of the contract. The spécifications attached 
to the contract under which the work was done contained the following 
clause: 

" Excavation in Loose Mook. * * * Loose rock ahall comprise: First. 
Shale or soapstone lying in its original or stratifled position, coarse boulders 
in gravel, cemented gravel, hardpan. or any other material requiring tbe use 
of pick and bar, or whicb cannot be plowed with a strong, ten-inch grading 
plow, well handled, behlnd a good six mule or horse team. Second, Detached 
rock or boulders in masses exceeding H cubic feet and less than one cuMc 
yard." 

By the terms of the contract, ail of the material fonnd in the excava- 
tions was to be measured either as earth, loose rock, or solid rock. The 
grubbing spécification referred to in the opinion was as follows: 

"Measurements for grubbing will include ail area under embankments and 
within six feet of slope stakes; also ail area witbln slope stakes of excava- 
tions, and within area of ail necessary borrQW plts wbere grubbing is neces- 
sarily done." 

It appeared in the évidence that the engineers of the railway company , 
in classifying the material found in the varions cuts along the line of 
plaintiflfs' work, had measured the total quantity of material found in 
the cuts, and allowed a certain percentage thereof as loose rock, based 
upon their observation of the number of animais that were used in plow- 
ing it. As the engineers construed the spécifications, shale, cemented 
gravel, hardpan, etc. , were not classified as loose rock, unless more than 
six horses or mules were required to plow such substances. 

Oraig, McOrary & Qraig, for plaintiffs. Oardiner Latkr&p, Ben Eli 
Gvihrie, and T. L. Mbntgomery, for défendant. 

Thayeb, District Judge, (after stating ihe faets as above.) For the in- 
formation of counsel the court states the conclusions it bas reached con- 
cerning the varions questions of law and fact that bave arisen in tbis case 
as follows: 

Mrst. The second clause in the contract, declaring that the engineer's 
measurements and calculations of the quantity and amount of the several 
kinds of work, and also that bis classification of the material contained 
in excavations, shall be "final and condusive," is a valid provision, and 
is binding upon the parties to the agreement. Therefore there can be 
no recovery in excess of the engineer's final estimate, unless such esti- 
mate is successfuUy assailed for fraud, gross errors, or mistake. Eail- 
road Co. v. March, 114 U. S. 649, 5 Sup. Ct. Rep. 1035; Wood v. Bail- 
road Co., 39 Fed. Rep. 62, and citations; Sweetv. Morrison, 116 N. Y. 
19, 22 N. E. Eep. 276; Brush v. MsAer, 70 Mich. 469, 38 N. W. Rep; 
446. 
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Seconde The èatinmte may be impeached for fraud; that îs to say, it 
may be showa that the engineers in charge intentionally underestimated 
ot overestimated the work. It may also be impeached by proof of gro^ 
errora in the measurements and = calculations. If the e^dence Bhows 
Buch errors, it either. créâtes thèpreisumption of fraud, or warrants the 
conclusion that the engineers did not exercise that degree of care, skill, 
and good faith in the discharge of their duty which the law exacts; and 
in either event th,e court will dia-egard the estimate so far as is neces- 
sary to do substantial justice. The meaning of the word "mistake," as 
above employed, must be carefuUy defined. 

(a) The court will relieve againstmistakes in measuremenls and cal- 
cuiations that are apparent on the face of the éstimatè, or that are clearly 
proven, though not so apparent. 

(6) If it is satisfactorily shown that the engineers failed, througb 
oversight, to measure or estimate any particular part of the work, the 
court will grant relief aa to suchmistakes. 

(c) If it apipears that the engiheer in charge put a wrorig construction 
on any provision of the côntract, the court will correct any substantial 
errors resulting from such mistake, for the reason that the parties did 
not make the décision of the engiheer as to the proper interprétation of 
the côntract Snal and âonclusive. It is the province of the court to con- 
strue the agreement. Bridge Co. v. OUy ofSt. Louis, 43 Fed. Rep. 768. 

(d) But in determining tbe kind of material found in the several cuts, 
the engineers were called upon to exercise their judgnient. That was a 
matter, as the côntract in substaûce recites, which involved the exercise 
of spécial ëkill and attention as the work progressed, and for that reason 
the parties seleeted an umpire, by whose judgment they agreed to be 
bound. Bemger v. Railway Go.,1 Eng. Ry. Cas. 1; 13 Sim. 368. The 
court will not undertake to revise the décision of the engineer on ques- 
tions of that character if it appears that he acted in good faith. The 
utmost it can do is to correct errors of classiâcation that may bave re- 
eulted from an erroneous interprétation of the côntract. 

(e) Slight discrepancies in measurements made by the respective par- 
ties must also be disregarded; and even when there are discrepancies of 
some magnitude the court must accept measurements made by the engi- 
neers of tiie railway company, unless the proof clearly shows that they 
are erroneous. The presumption is that ail measurements made by such 
engineers are coWect, and the burden is on the plaintiffs to overcome 
that presumption. Torrance v. Amsdm, 3 McLean, 509; Bumpasa v, 
Webb, 4 Port. (Ala.) 65; Pleasants v. Ross, 1 Wash. (Va.) 156. 

Third. After an attentive considération of the question, the court con- 
dudes that the engineers put a wrong construction on the second clause 
of the spécifications, in so far as they construed the "plowing test " to be 
applicable to shale, soapstone, cemented gravel, and hardpan, as well as 
to other hard, earthy substances. The right interprétation of the clause 
is as foUows: Shale, soapstone, cemented gravel, and hardpan were 
known substances, and were known to be hard to handle. Therefore it 
was declared that they should be classified as loose rock. And, inas- 
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mudi as it was thought probaMe* or possible t&atotherliard earthsmight 
be encountered in thë progreSs oî Ihe work, it was agreed that any other 
miâterial requiring the'tiise of pîckaûd bar, or tbat could not be plowed 
'* Wîth à strong, tén-iiitch gradiùg plow, * * * behind a good six horse 
or mtje 'team," should likewiieie be classified as loose rock. This is the 
correct exposition, and truly expresses the thought in themind of the 
draughtsman. 

But the court is of the opinion that the practice pursued by the en- 
gineers of estimating loose rock by percentages was justifiable and proper. 
Under ail the circumstances df the case, that seeras to hâve been the 
only fair and practicable methôd of classifying mtich of the material 
when the plowing test was applied. The évidence satisfies me that the 
material handled varied much in consistency and hardness, and lay in 
irregular strate. By far the largest portion àî ail the material foand in 
the rarious cuts, except the rock cuts, was broken np, I think, by the 
use of a team of not more than six horSes. Probably that was the most 
practicable and econoniical methôd of working the cuts, as an ëight- 
horse team is usually cumbersome. Nevertheless, if the engineers had 
classified every cubic yard ôf eàrth that was so broken up with six 
horses "as earth excavation," it wbUld not hâve accorded with the spirit 
of the contract. The application of that rulé to the work of those con- 
tractors wbo had much hard material to handle, and very little easy 
plowing, wôuld hâve been manifestly unjust. On the other hand, it 
would hâve been contrary to the spirit of the agreement, and equally un- 
fair to the railway company, to hâve classified ail of such material as 
loose rock. In short, the contract must be interpreted in a r^isonable 
mauner, with a due regard for the rightsof both parties, and with a 
proper appréciation of the nature and magnitude of the undertaking, 
and the difficulties encountered in applying the plowing test to the sub- 
ject-matter. In the light of such considérations as thèse, the spécifica- 
tions will not admit of the construction that it was the duty of the en- 
gineers to diraw a rigid line, under ail circumstances, between earth and 
loose rock, and to classifya given material as ail loose rock, unless a six- 
horse teaïn was able to plow therein continuously, from day to day, and 
to tum a fiill ten-inch furrow. ' As the contract did not define what 
should be esteemed plowing, or describe to what extent it should be im- 
possible to plow with six horses, to entitle the contractor to loose rock 
classification,' there was. a grave difficulty in applying the force test to 
much ôf the material, and upon the whole I am satisfled that the engi- 
neers properly solved that difficulty in accordance with the spirit of the 
agreement by allowing a given percentage of loose rock, basing the per- 
cent^e upon their observatioli of how the material was handled, and the 
difficulties actually encountered in moving it. This conclusion is forti- 
fied by the fact that thèse plaintifi's did not object to the methôd of 
classification by percentages while the work was in progress. Such ob- 
jections as they made were to the amount of the allowance, rather than 
to the methôd by which it was ascertained. Finally, while expréssing 
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my idews on questions of interprétation, I will add that the grubbing 
spedfic^tian was properly construed by the engineers. The fair reading 
c»f that spécification is that "measurements for grubbing will include aU. 
areas under embankments, and within slope stekes of excavations, and 
the areas of ail borrow pits, where grubbing is necessarily doae." Any 
other view would be taking advantage of a mère error of punctuation in 
framing the grubbing clause. 

Fourth. Having announced some gênerai propositions in accordance 
with which the court bas considered the évidence, I may as well say at 
the outset that there is very lit-tle testimony in the case tending to show 
that any of the engineers in charge of the work întentionally underesti- 
mated it. I am well satisfied, and açcordingly find, that the chief en- 
gineer and his assistants intended to deal fairly with the contractors, 
and that in making nieasurements, computations, and classifications for 
the final estimate they aimed to allow them ail that was due under the 
terms of th« contract as they construpd it. 

J^ï^. Tbe évidence in the case fails to satisfy me that there are any 
Bubstantial erroja in tbe measurements or calculations as made bj the 
engineers. By this I mean to say that tbe gross contents of the excava- 
tions and embankments, the total haul and overhaul, and the total 
amount of clearing, grubbing, and close chopping, seem to bave been 
ascertained with substantial accuracy. At aU events, the testimony is 
insufficient, at this late day, to warrant a contrary conclusion. Nor bas 
it been shown to the satisfaction of the court that the engineers failed, 
througb oversight or otherwise, to measure or estimate any work that 
was actually done by the plaintiffs. 

Sixih. In view of the unsatisfaotory cbaracter of the testimony, I bave 
not felt at liberty to allow any of the claims for extra work. I can only 
take time to mention a few of the mûre important items of this kind. 

(a) The rock; ditch on section 192 was a part of the contract work, and 
was properly estimated and paid for at contract rates. It was a hard 
job, and the oontractoj^ undoubtedly lost money on the work; but the 
court cannot, for that reason, allovv the daim. 

(6) I hâve found it impossible to détermine from tbe testimony before 
me how mucb material was handled in the spring of the year 1888 in 
fiUing up and finishing the house track at Révère station. It is most 
probable, I thiuk, that the final estimate was based on measurements 
that included that woxk; and that it waa work necessary to be done to 
complète the contract. 

(c) With référence to theclaim for carrying and piling up rock ballast 
on section 193, it will suffice to say that the railway company paid rock 
pïices for the excavation and haul, and the évidence leaves it uncertain 
whether any piling was in fact done, or whether it was merely dumped 
from cars. 

(d) The company seems to bave made the contracter an allowance for 
the broken rock placed in eut No. 2 to bring it up to grade, and I am 
unàble tosay that the allowance for that work was inadéquate. 
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Seventh. It must hâve become apparent to ail persons who bave been 
concerned in the trial of this suit, and others of a similar cbaracter, that 
tbe litigation owes its origin to différences of opinion on questions of 
classification. If conflicting views on that point had been reconciled, 
no controversy would probably bave arisen as to other matters. It is 
also probably true that the railway company and the contractors under- 
estimated the cost of grading and excavation on some sections of the 
road, for the reason that much of the material encountered proved to be 
more difiScult to handle than either party had anticipated. After care- 
fuUy re-reading ail of the testimony, I hâve reached the conclusion that 
the engineers did not classify some of the excavations made by the plain» 
tififs (particularly on sections 188 to 191) as highly as they should bave 
dohë, or as highly, perhaps, as they would bave done, had they prop* 
erly construed the second clause of the spécifications. I am far from 
entertaining the view that ail the material found in the cuts, lying un-» 
derneath the subsoil, or even below the gumbo, was bardpan, within 
the meaning of that term as employed in the spécifications. In my 
judgment the word "bardpan," as ordinarily understood among railroad 
contractors, means something more than clay or very bard clay. It is no 
doubt diflScult to give an exact définition of tbe word, because the sub- 
stance varies somewbat in composition in différent localities. Neverthe- 
less I feel satisfied that there was some material found in the cuts on 
thè Lewis, Wood & Penny: work which the engineers might fairly hâve 
classified as "loose rock," without regard to the plowing test, becaiise it 
was hard-pan, or cemented gravel; and my best judgment is that the 
classification of some cuts was too low, and that the plaintiffs sustairied 
injury, because the plowing or "force test" was applied indiscriminately 
to ail tbe material, on the erroneous assumption that it was the only 
test applicable to the case. In a letter written by McArtbur Bros, to 
Mr. Robinson, the chief engineer, under date qf Marcb 21, 1888, after 
the final estimate was received, I find tbe following statements, to-witî 

"The classifications which you give for cuts on sec. 187 to 191 are, w6 
thihk, uniformly too low; much lower than classiflcations elsewhere on the 
work. To thèse we wish to call your particular attention." 

Then, after suggesting a considérable inçrease in the classification of 
certain cuts, (which was not allowed,) they say of the proposed inçrease, 
this "is as low as we think any compétent and fair man who saw thé 
work done would put them. * * * Xbia part of ■ the work was disi 
tant from Mr. Lamborn's office, and not often seen by bim in its piàg- 
ress." McArtbur Bros, appear to bave been fair-minded men, and to 
hâve acted very impartially in the course of ail tbe disputes that arose 
concerning questions of classification. They had also had large expéri- 
ence in railroad construction, and were thorougbly conversant witb thè 
subject to which they alluded. I am satisfied that they expressed' their 
honest convictions in the paragraphs of tbe letter above quotéd, and 
their views under tbe circumstances are eiitilied to great weighjt. The 
resuit bas been that the court bas determined to raise tbe classification 
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on eut» Nps. 5, 9, 10, II, 13, 14, 16, and 16 in sections 188 to 191 te 
the following extent: 

to 60 per cent, of the total contents of the eut. 

"'40' " ' " *• M « «• " « : •» 

; « 4Q'!' « "■ :>>;■ «■■«•,' ;. «« a . . « • « 

" 60 " - ** fi" " " " " " 

« An H «««'<( « « « « 

« EQ « ' « « « « « KM « 

« £JQ « « « U « « H « M 

The other cuta were estimated with substantial accuraoy and fairness. 
The court h88 taken Mr. Brooker's eetim^te of the total contents of thèse 
cuts, and bas ascertained the amount already paid according to the old 
dflssificatiOn, and bas also computed the amount due according to the 
new classification. The sum due is found to be $3,678.19, for which 
amount and interest from the time this suit was brought » lieu i« 
allowed* - 
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SuMMEBS e. Ghioaoo, s. F. & 0. Ht. Co. 
(Omntit Court, SI. D, MtstOuH, N. D. Deoember 7, 1891.) 

In Eqdity. Suit by James W. Sninmera against the CMcago. Santa Fe & 
CaUforoia Bailway Company to reoover for grading defendant's road. 

F. T. Hughea and C. B. Matlook, for plainti£f . 

Oardiner Lathrop, Ben BÙ Outhrie, and T. L. Montgomery, for défend- 
ant. 

Tha'Teb, District Jndge. Wbat has been sald in declding tbe Lewis Case, 49 
Fed. Bep. 708t ta applicable in a measure to this case. Ttie contracte involved 
in tbe two casés are practically tbe same, but the wôrk done by Summers was 
doue 65 miles westof tlie Lewis, Wood &, Penny work, and, as a whole, ap- 
pearsto bave beep of a less dlfficnlt and expensive ctiaracter. The total 
amount of material takf^n from ail the cuts on the six sections of the road 
constructed by Summers was only about 22 per cent, of the gross atnount 
taken from the cuts on tbe flve sections constructed by Lewis, Wood & Penny 
in Missouri. A very considérable portion of Summers' work was in the val- 
ley of tbe Cfaariton river, and the court is satisQed that tbe bulk of the ma- 
terial bandled was much easier to move tban on the Lewis, Wood & Penny 
sections. The cpQrt had the advantage of faearing ail of tbe oral testimony 
in this case, and it ^ill suiGSce to say tbat it created a very strong impression 
that Mr. Sùmmérs^ work was liberally estimated under any construction of 
tbe coùtràéC. That tinprçssion has been conflrmed by a caref ùl perusal of the 
testimony alnce tbe casewaS argued. Itis true that the division engineer in 
charge of: this' portion of tbe work construed the "plowing test" as applicable 
to bardpan, cemented gravel, etc.; but that is not an adéquate reason for dis- 
tu;rbing the final estimate, unless tbe plaintifl sustained some injury. If the 
test actually appUed gavé h^m ail the loose-rock classification tbat he was 
fairiy entitléd to, the estiniai^ Sbbuld not be disturbed. At tbe conclusion of 
tbe work, aud eVidently with afull knowledge of ail the facts, Mr. Summers 
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exprèssed bimself as wéll pleastKl with tbe manner in which hehad been 
treated by the engineers. He aiso stated, in substance, thattbere was not 
much material on lils portion of tbe road, entitling him to loose-rock classiflca- 
tion, and that be bad made a very considérable sum (either $10,000 or $16,- 
000) out of tbe contract. This, in itself, is very persuasive évidence that 
plaintiff sustained no injuryby reason of the misconstruction of tbe contract. 
Taken in connection witb ail the other testimony in tbe case tending to show 
tbe character of tbe material, bow it was handled, and tbe amount of loose 
rocli actually estimated and paid for, it bas served to convince the court 
tbat tbe recovery in this case sbould be limited to tbe sum admitted to be due 
and alrpady paid into court. Judgment may be entered for tbat amount, 
witb costs up to tbe time tbe money was deposited with tbe clerk. Subsé- 
quent coats wili be taxed against tbe plaintifl. 



Battlb «( ci. V. McArthub d aL 

(drouit Court, E, D. Missouri, JT. D. Deoember T, 1891.) 

L COSSTiroOTIOK OF RAILHCAB— CJONTRAOTOK'S LiBN— PiLINO ACMOUNT. 

Under Rev. St Mo. 1879, i SWH, provlding that tbe lien of a railroad eontrootor 
must be filed witbin 90 days nezt after tbe completion of tbe work, etc., and that 
ail actions to enforce suçb liens must be commenced wltbln 90 days after flling tbe 
lien, and prosecuted without unnecessary delay to final judgment, and tbat no lien 
sball continue to ezlst for more tban 90 days after it is filedunless suit is instituted 
wiihin such time, (Id. % 8205,) successive liens for the same laborand maierials can- 
not be filed. Tbe flling of one account, sufBuiest to create a lien under tbe statote, 
ezbaustatbe contractor's power to incumber tbe property; and tbe 90 days run 
from such time, and cannot be eztended by ttie flling of an ameudmeitt or a new 
lien within the original 90 days. 

Il Rbcbipt in Fuix — Effbct. 

During tbe exécution by subcontractors of a contract for railroad p«dlng fré- 
quent complaints were made by them as to tbe manner in which tbe cbief engineer 
estimated centain kinds of excavation, and thèse complaints were made to the con- 
tracter, and by him to the railroad company; and the contracter succeeded in bav- 
ing the estimâtes raised in some instances. Meld, that a receipt "in full, " given 
by the subcontractors to tbe contracter after knowledge of ail the facts, and tender 
and payment of an amount on the basis of the engineer's final estimâtes, was bind- 
Ing between the parties. 

I. CoMFKOMisi! — Considération. 

Even tbougb a person does not reçoive ail that Is le^Uy due to him, yet, wbere 
the Bum actually due is in dispute, the avoidance of Utigation is a suflicient consid- 
ération to support a settlemeat fairly made with full knowledge of ail tbe faot& 

In Equity. Suit by Battle & Cameron against McArthur BroSi and 
the Chicago, Santa Fe & California Railway Company to enioice a me- 
chanic's lien. 

James H. Andersen, for plaintifTs. 

James C. Davis, for McArthur Bros. 

Gardiner Lathrop and Ben Eli Outhtie, for Chicago, S. P. & Ç. Ry. Co. 

Thayek, District Jndge. Two questions are presented in this case 
which do not arise in either of the other cases just decided, — Lewia v. 
Bailway â>., 4.^ Fed. Rep. 708, and Summers v. Same, Id. 71'1> 
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. 1.; la the first place, the railway company contends that thèse plaîn- 
tiffs did not bring their suit against it within the period limited by law, 
and that their alleged lien was for that réason lost. The court concludes 
that this point is well taken. So far as the railway company is con- 
cerne<ï, the suit is simply one to enforce a lien against the property of 
the company located in this state, which lien exista, if at ail, by virtue 
of local laws. Vide article 4, c. 47, Rev. St. Mo. 1879. Thèse plain- 
tiffs hâve no lien against the property of the railway company, either at 
common law or in equity; nor hâve they any right of action against the 
railway company, except such as is given by the Missouri statute creat- 
ing a lien. In other words, the proceeding, as against the company, is 
purely statutory, and, to be effectuai, must hâve been brought in the 
manner and within the period prescribed by the laws of this state. The 
fédéral courts can enforce liens created by local laws, but they will only 
do so where the proper steps hâve been taken under such laws to render 
them enforceable in the state courts. To entitle a railroad contracter to 
a lien under the laws of this state, the lien must bè filed "within ninety 
days next after the completion of the work, or after the materials were 
furnished," (section 3202, Rev. St. Mo. 1879;) and ail actions to enforce 
such liens must be commenced "within ninety days after filing the lien, 
and, proseçuted without unnecessary délay to final judgment," (section 
3205, Id.) As if to render the injunction more emphatic, section 3205 
further déclares that "no lien shall continue to exist * * * for more 
than ninety days after the lien shaU be filed, unless within that time an 
action shall be instituted thereon. * * *" Now, it cannot be admit- 
ted that a railroad contracter may file any number of liens for the same 
làbor and materials, and against the sâme property, within the 90 days 
after bis work is completed, and subsequently elect on which of the liens 
so filed he will bring suit. An account for work and materials, when 
filed wîth the clerk of the circuit court of any county through which the 
railroad runs, opérâtes to fix a definite charge upon the property outside 
of as well as within the county, for the sum stated in the account. It 
opérâtes as a mortgage upon the entire Une of road within this state, 
and is even more far-reaching in its effects than a mortgage or other in- 
cumbrance. Vïde section 3201, Id. In the very nature of things, suc- 
cessive liens for the samç labor and materials cannot be filed. The 
filîng of one account that is good and sufficient to create a lien under 
the statute and satisfy its requirements exhausts the contractor's power 
tb încùmber thè property. The first good and sufficient lien so filed^ 
sets the statute of limitations in opération, and, unless suit is brought 
within 90 days thereafter, the lien ceases to exist by the express provis- 
ions of the statute. It is unnecessary to décide whether a lien account, 
when filed, may be corrected in matters of mère deta.il by subséquent 
affléDdmenlsi filed within ihe 90 days allowed for filing a lien, for, even 
if such amendments are permissible, they should obviously be filed in 
t^be same county where the original account is recorded; and, in any 
eyent, the time limited for bringing suit must be computed from the 
date of the first filing. The amendments would take effect by relation 
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as of tUat day, if it is permissible to àmend such statements of acconnt. 
The construction which the court thus gives to the railroad lien law 
seems to be the oii]y reasonable interprétation of the statute, and it is 
also the construction her*tofore placed upon the local mechanic's lien 
law by the suprême court of this state. MuUoy v. Lawrence, 31 Mo. 583; 
Davia v. Schiller, 38 Mo. 24. It is proper to add, in this connection, that 
the mecbanics' lien law was passed in the year 1857, the railroad lien law 
in 1873, and it is a well-known fact of local history that the later law, in 
ail of its essential features, was modeled after the former, so that it may 
be safely assumed that the suprême court of the state would construe 
the railroad lien law as this court construes it. Inasmuch, therefore, 
as thë record in this case shows that a good and suËSeient lien account 
was filed by Battle & Cameron in Scotland county on June 4, 1888, and 
that no suit to enfbrce such lien was instituted nntil' September 22, 1888, 
the lien had ceased to exist before this action was instituted, and thèse 
plaintifis are entitled to no relief as against the railway cômpany. 

2. McArthur Bros., (against whom there may be a redovery in this 
suit notwithstanding the failure of the lien,) on their part, insist that 
they bavé made a settlement with Battle & Cameron which is final and 
conclusive. The facts bearing on that issue are found to be as foUows: 
The controversy concerning loose rock classification was one which arose 
early in the progress of the work, and continued to the end. Very soon 
after that controversy arose (certainly as early as July 1, 1887) thèse 
plaintifis, as well as other sabcontractors, became aware of the mianner 
in which the amount of loose rock was laeing estimated by the engineers; 
that is to say, they knew that the amount was being estimated on the 
percentage theory, and that the engineers regarded the plowing test as 
applicable to hardpan, cemented gravel, etc. The court cannot conceive 
it to be possible, in view of ail the facts and circumstances of the case, 
that they did not bave such information for some months prier to Janu- 
ary 1, 1888. Thèse plaintiflTs made numerous complainis after May, 
1887, with respect to the quantity of loose rock allowed in the various 
monthly estimâtes. They appear, on one occasion at least, to bave dis- 
tinctly made the claim that hardpan should be estimated as loose rock 
without référence to the plowing test, although, as a rule, their com- 
plaints seem to have been directed rather to the amount of the allowance 
than to the method of estimation. Such complaints as Battle & Cam- 
eron addressed to McArthur Bros, the latter firm likewise made to the 
railway company, sometimes in even more forcible lauguage. McAr- 
thur Bros, were equàlly interested in securing a more libéral classifica- 
tion, and they seem to have made ah honest effort on ail occasions to 
accomplish that r^ult. Thus matters stood until the work was practi- 
eally concluded. It admits of no doubt that a conférence was held be- 
tween Battle & Cameron and McArthur Bros., after the work was about 
finished, with a view of ascertainihg What percentage of loose rock in the 
classification of certain cuts on the line of plaintifis' work would be sat- 
isfactory to them, or would be accepted as a settlement of the existiqg 
controversy. There can be no doubt, I think, that Battle & Cameron at 
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that conférence agj-eed to «^ pertain olassî^cation, which waa put in the 
form of a tabulated stait^ment, showing the percentage of loose rock 
claiiûed in the several cuts, and this statement was undoubtedly for- 
warded to the chief engineer of the railway coippany by McArthur Bros. 
The percentage of loose-rock classification thus demanded was not al- 
lô wed, but it caused the chief engineer to raise the classification some 
20 per cent. , and that inçrease entered into the final estimate. When 
the final estimate was réceived, McArthur Bros, exhibited it to theplain- 
tiffs. The latter were not satisfied, and disputed its accuracy. On the 
other hand, McArthur Bros, represented that, even if it was unsatisfac- 
tory, it was the best allowance that they had been able to obtain after 
proper efforts, and that, upon the whole, they considered it a fair esti- 
mate. They also oontended (as they had always donc with their sub- 
contractors) that by the termS of their contracl with Battle & Cameron 
the décision of the engineer on questions of classification was conclusive, 
and that they were not bound to pay more than the amount shown to 
be due by the final estimate. The resuit of the interview was that Bat- 
tle & Cameron accepted the 8um of $6,746.39 tendered to them, (that 
being the amount due açcording to the final estimate,) and gave a re- 
ceipt to McArthur Bros., which was expressed to be "in full for the bal- 
ance due us on contract for grading sections 155 to 165, inclusive." 
When Battle & Cameron signed this receipt, it is possible, I think, that 
|hey may hâve intended to sue the railway company. They may hâve 
supposed at the timethat they could maint^in such a suit notwithstand- 
ingthe settlement with McArthur Bros.; but the court isluUy persuaded 
that they did intend to release McArthur Bros, from further liability un- 
der the contract, and that they left the members of that firm under the 
impression, when the money was paid, that, so far as they were con- 
cemed, the controversy was finally adjusted and settled. In view of the 
premises, the court conclude^ that there can be no recovery against Mc- 
Arthur Bros. Even though a person does not receive ail that is legally 
due to him, yet, where the sum actually due is in dispute, the avoidance 
pf litigation is a sufficient considération to support a settlement fairly 
made with a full knowledge of ail the facts on which the person's légal 
right to exact a larger sum dépends. If this was not the law, no com- 
promise would ever be binding. In this instance there was a controversy 
a,s to how much McArthur Bros, were liable to pay thèse plaintiffs under 
the terms of the construction contract. Ail of the facts on which the 
décision of that question depended were as well known to one party as 
the other, and they were quite as well known in May, 1888, as they are 
to-da,y. No facts known to McArthur Bros, were concealed; no undue 
a.dvantage was taken of thèse plaintiflts; and no fraud was practiced. 
TJnder thèse circumstances it must be held that the settlement eflected 
in May, 1888, is conclusive as between the parties thereto, and the cora- 
plaint will accordingly be dismissed as to both of the défendants. 
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DiLIjINiOSAM B. New YOBK GOTTOH EXCHANGB. 

(Circuit Court, S. D.New York. Pebruaiy 6, 1892.) 

1. Bbwbpit Associations— Membebship—Tbanster ov Ceetifioatb. 

Tbe cbarter and by-laws of the Nètr York Cotton Excbange proyide tbat deàth 
benefits arising from assessments shall not eztend to a pergon wbo bad ceased to 
be a member, and that deatbs in tbe membersbip are to be reported by tbe trus- 
tées to tbe managers wbo levy the assessmeiits. Beld that, thè'liability to levy an 
assessment appearlng to be absolute, tbe investigation of tbe trustées is not con- 
oliislvé as to whetber décèdent Was a member or not. 

S. BaMb. 

Hypothecation of a membersbip In tbe New York Cotton Exchange for a debt, 
Wltb power of attomey to transfer tbe same, which Is not exercised, but the debt 
is contlnued on tbe creditor's books, is not sucb a sale of tbe membersbip as will 
relieve tbe ezcbange from liability to make an assessment on the member's death. 

8. SAMB— EVIDBNOB. , 

In, an action on sucb membersbip certificate, statements made byttae oredltor 
holding the certificate are admissible for tbe purpose of sbowing the nature of tais 
cfaim toereto, but are not conolusiTO as to de^iedent's title to the membersbip. 

At Law. Action by Nathaniel Dillingham against the New York Cot- 
ton Ëxchange on a membership certificate. Judgment for plaiutiff. 
Q. A. Clément, for plaintiif. 
/. MsL. Nash and Stephen P. Nash, for défendant. 

WheeiiEB, District Ji^dge. Tbis suit is brought upon the member- 
ship of Horace E. DUlingbam in the défendant corporation, and bas 
been beard on waiver in writing of a jury. He became a member, 
and stood upon tbe books as sucb, but had an account with Crosby & 
Ço., and in January, 1886, delivered bis certificate of membership, 
witb a power of attomey for transferring it to them, for security, and 
tbey, after that, paid the dues on it, and charged them to him. On Oc- 
tober 1, 1886, their balance against him was $3,389,25. The member- 
ship was worth $1,400. They credited bis account, by profit and loss, 
61,989.25, and carried forward the bal^ce, $1,400, against him. The 
charter and by-laws provided that the benefits in question bere sbould 
not extend to a person wbo had ceased to be a member, "by expul- 
sion or by a voluntary or forced sale of bis membersbip." The défend- 
ant claims that by tbis transaction of October 1, 1886, be ceased to be a 
member by sale of bis membership. Tbe évidence doea not show any 
express agreement between him and Crosby & Co. that they should then 
or ever hâve the membership for $1,400, or for what it was worth; he 
was not credited with that amount for tbe membership; but that part 
of bis account which the membership would not be good security for 
was carried to profit and loss, and that part for which it would be good 
security was continued against him; the charging of dues paid to him 
was continued; he continued to enjoy the privilèges of a living member, 
and stood upon the books as sucb to the time of bis death. The trus- 
tées of the gratuity fund are to report deaths of members to the board of 
managers, who are by resolution to levy assessments for tbe next of kin, 
which the plaintifi" is. The trustées, after investigation, reported that 
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tbe deceased was not a member, and the board tbereupon decided not to 
levy any aasessment. :Th8 défendant daims that this investigation and 
décision were within the discretionary and quad judicial powers of the 
trustées and board, and that their décision tbereupon was conclusive. 
But the obligation to leyy tbe assessment appears to be absolute upon 
the deatb of those wbo are in fact members, and not to be qualified to 
those wbo may be found by the trustées or board to be members; and 
the investigation appears to bave beenfpr the information of those act- 
ing for the défendant^ and not for deterhiining between the plaintiËF and 
défendant the ultimate question of the defendant's liability, and there- 
fore not at ail conclusive. What Crosby & Co. said and wrote about 
the inaniier/of theiy hplding the certifîcàte and power of atiorriey, while 
théy had them, is offereci-in évidence, and objected to. It seems to be 
admissible for tbe purpose of showing what their claim to them was, but 
pot conclusive as to that, and less so as to the rigbt of the plaintiff. 
Lazenskyv. Sv^preme Eodge, M Blatehf. 633, 81 Fèd. Rep. 592. When 
considered, however, this évidence dpes not vary the facts stated. The 
T^ontinùation bf the debt for which security bas bëen given is always im- 
portant' ui)on any (Question whether Ihe property in the security had 
been passed to tbe créditer absolutely. This debt remained; therefore 
the membership had not becdme thé property of Crosby & Co., and paid 
it. The power of attorney had not been exercised. It would hâve been 
revbcable on rèdemptioïi of the certificàte, and the membership would 
bavé remained as before. On the whole, that the membership had not 
been sold satisfaotorily appears, and is found; that Dillingham was a 
mèjîiber at bis deMh foilbT^rsvand is also found. Thé othèr facts enti- 
tlibg tbe plaintiflf to reèôver are adraitted by the pleadings or agreed to. 
The plaintifiF recovers for the failure to perform the duty of levying an 
asseasment upon the other members for him as next of kin to the de- 
ceased member. iSw^rwon v. Fagfe, 31 Fed. Rep. 184. If the assess- 
ment had beeu made, payment of the sum that should "actually be col- 
lected and received," witbout liability for interest upon it, would bave 
been, by tbe express terms of the chârtier, ail that the défendant could 
be hoidçn for. That sum, without interest, is what the plaintiff lost by 
the failuré to àssess, and i&tbe measurô of damages hère. It is stipu- 
lated to be $4,000. Judgment for plaintiff for $4. 000 damages. 



BANOOB 8AVIN6S BANE V. CITY OF STILLWATEB. 721 

Banoob Savings Bank v. Cmr of Stillvateb. 

(Ofrcutt Cowrt, D. Minnesota, Third DMslon. March 31, 1893.) 
liuKiciFAii Indebtbsnbbs— iNTAUb Neootiablb Cbbtiticates— HoiiBT Has and Ra- 

CEITED. 

Wbere negbtlable certiflcates of indebtedness issued by a city bave been sued 
upon by the payée, and declared inyalid for want cl power to issue negotiable in- 
struments, tne payée may main tain an action for money had and received, provided 
jtbe cit^taad. power to maice the contractoutofwblch the indebtedness arose; and 
the fact tfaAt the payée was not a party to that contract is immaterial when the cer- 
tiûcates were issued to him at the request of the contractor, and the money was re- 
: celved by tbe city and paid over to the contractor. 

At Law. Action by the Bangor Savings Bank agaînst the city of Still- 
water for money had and received. On demurrer to amended com plaint. 
Overtuled. 

F. H. Lemon & Co. màde a contract December 21, 1887, with the 
city of Stillwater, whereby they agreed to "vest" titleîn the city to two 
etripsof land, each 50 feet wide, and to widen Main street 50 feeta cer- 
tain distance, and to do ail the excavating and filling that may be nee- 
essary to reduçe the 50 feet to the présent grade, and to secure the relo- 
cation of certain railroad tracks and certain sewer privilèges. For the 
services to be performed and the land so acquired the city agreed to va- 
Cate and, abandon certain condemnation proceedings, and vaoate and sur- 
renderrall its rjght to certain parts of I,aurel, Cherry, and Linden streets; 
and, furthermore, on the completion of the contract by Lemon & Co., to 
pay them $21,250, in three certificates of indebtedness, to become due, 
respectiyely, on July 1, 1889, July 1, 1890, and July 1, 1891. Subse- 
quently, on October 27, 1888, the certificates of indebtedness were is- 
sued to the Bangor Savings Bank as payée, reciting on their face that 
they were sq issued at the request of Lemon & Co. , and that a resolution 
pf the city council was passed, and duly approved by the mayor, au- 
thorizing the making and delivering of the certificates to the bank. An 
action to recpver on the certificates failed for the want of power in the 
city to issue them. Suit is now brought for the money paid to the city 
of Stillwater, the certificates having been decided illegally issued. A 
demurrer to the complaint is interposed. 

Sandav & Bowers and Owen Morris, for plaintifif. 

Fayette Marsh, for défendant. 

Nelson, District Judge. It is the settled doctrine that îf a municipal 
corporation bas received money for an authorized purpose, derived from 
the issue of illégal and void bonds, and has applied it to that purpose, 
an action will lie as for money had and received, although the corpora- 
tion had no authority to issue the bonds. Louisiana v. New Orléans, 
102 U. S. 204; Chapman v. Cmmty of Douglas, 107 U. S. 348, 2 Sup. 
et. Rep. 62; Hitchcock v. Qalveston, 96 U. S. 341. The contract with 
Lemon & Co. was valid. It was within the scope of the chartered pow- 
ers of the city of Stillwater. (See Judge Thayeb's opinion in this case, 
v.49F.no.9— 46 
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46 Fed. Rep. 899, citing City Charter, o. 8, § 2, etc.) The city certifi- 
cates are in thë haude of the pai^ëe, and containafedtalttit they were 
issued in considération of the performance of the Lemon & Co. contract. 
The observation ôf Justice SiiéoM in MfcAcocÈ' ▼."Gaitfestort, 96 U. S. 
341, forcibly applies. In that cage the city of Galveston made a con- 
tract with Hitchcock & Co. to pav'-e streets. The cliartér gave the city 
jpbWeir to contract for this puJ^|ycîêe, tttit the city agrèèd in the contract 
to pay for the work in negotîabieeity bonds, payable at a future day. 
There was no express power ttiider the charter tè issue bonds for this 
purpose. The court, m<er aZio, said: 

"It is enough for them [the plaintiffs] that the city côiméll havé power to 
enter into a contract for the improvement of the sidewalks; that such con- 
traèt iitaB made with theni; that underit they bave pi»ceeded to furnlah ma- 
terial and do work, as well as assuiae liabilities; that the city has receiyed 
and now enjoys the beneQt of what they hâve done and f urnished ; that for 
thèse thipffs the city promised to pay; and that, after having receivedthe ben- 
eât ôf the contract, the city bas brokén it. It matters not that the promise 
wàs to pay in à manner not authôriïed by law. If payment cannot be made 
In bonâs, beoause their issue is ultra vires, it would be sanctioning rank in- 
justice tohold that payment need not be made at ail." 

There !b a strikiiig similarity in the above case and the one at bar. 
It is true that in the former the action was brought by a party to the 
contract with thè çity , but that fact does not change the principle in- 
volved. The demurrer interposed to the complaint in this case admits 
the contract made with Lemon & Go., its performance by them, and that 
the certificates, drawing interest, and payable at ft future day, were is- 
Bued to plaintiff in considération of the performance by Lemon & Go. 
of its contract with the city. The counsel for the défendant has very 
forcibly presented his views, which must prevail, unless the contract 
■with Lemon & Co. was autliorized under the charter. Having deter- 
mined that the city could lawfully make the contract, and by the de- 
murrer the "rCceipt of the money being admittéd, and the use of it in 
payment on thé contract, I ani constrained to ôverrule the demurrer, 
With leave to the défendant to answer in 20 days; and it is so ordered. 
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Nbw Jersey & N. Y. B. CSo. v. Yottno. 

(Circuft Court cf AppeaU, Second ClrouU. January 18, 1893.) 

X. Mabtbr aitd Servant— Pbbsohai. Injuries— Imputed Neouqbkob. 

Négligence oannot be imputed to a fireman because he does not endeavor to en- 
force upon tbe engineer obédience to the régulations of thé railroad. 

3. Samb— Kno^tledgb or Depects— Continuancb in Sbrvicb. 

For a fireman, knowing of a defect In the air-brake, to remain upon a locomotive 
la not conclusive of négligence on bi6 part, and it is a proper question for the jury 
whether the defect is such that a man of ordinary prudence and intelligence would 
not bava remained, and also whettaer the accident would bave happened had the 
brake been in proper order. 
8. Same— Promise to Refais. 

That a servant continues in a dangerous service in conséquence of the master'B 
assurances that the danger staall t>e removed precludes any argument that the serv- 
ant, by remaining, assumes its risks, and recovery can be had for an Injuiy caused 
by the defect af ter the lapse of a reasonabie time for its correction. 

4. Bamb— Pbllow-Bervants. 

The négligence of a fellow-servant does not excuse the master from liablllty for 
an accident which would not bave happened bad tbe master performed bis duty. 
46 Fed. Bep. 100, afflrmed. 

On Writ of Error from Circuit Court, Eastem District of New York. 

Action by William H. Young against the New Jersey & New York 
Railroad Company, for damages lor personal injuries. The cause was 
originally brought in the suprême court of New York, and subsequently 
removed to the fédéral court. Verdict and jndgment were there rendered 
for plaintiff, and a new trial was denied. Défendant brings eiTor. Af- 
firmed. 

Robert W. De Forest, for plaintifF in error. 

Charles C. Suffrm, {Irving Brown, of counsel,) for défendant in error. 

Before Wallace and Lacombb, Circuit Judges. 

Wallace, Circuit Judge. This is a writ of error by the défendant in 
the original suit to review a judgment for the plaintiff rendered upon a 
verdict of the jury. The plaintiff, a fireman in the employ of the de- 
fendant, while firing the locomotive of an express train on the defend- 
ant's railway on a trip from Jersey City to Haverstraw, was injured by 
a collision between his train and some cars upon a side track of the rail- 
way. The side track was not disconnected from the main track at the 
time, and this fact was indicated by a danger signal of a red light, indi- 
cating that the switch was open. A white light would hâve indicated 
that it was dosed. The track was straight for a considérable distance 
ahead of the switch. The side track was at a station where there is a 
junction between the tracks of the delendant's railway and those of 
another railway. Among the régulations of the défendant, furnished to 
its engineers, were the following: 

"AU trains mnst approach * • • jnnetions • • ♦ prepared to 
stop; and must not proceed until the switch or signais are seen to be riglit, 
or the track is plainly seen to.be clear. * * • He [the engineer] must 
âlwàys run upon the supposition that at any station he mny find a switch out 
oî place, and he must bave his train well in hand, on approaching a switch 
or station." 
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AS tbe train was approaching the switch, at tbe rate of 25 miles an 
houT, and when several hundréd feet distant, thé plaiiitiff noticed the 
signal was a red light, and the engineer immediately reversed his engine 
and applied the air-brake. The testimony upon the trial authorized the 
jury to find that the air-brake was out of repair; that if it had been in 
proper order the train could bave been stopped between the place wbere 
it was applied by the engineer and the switch; that both the plaintiff 
and the engineer knew the brake was out of order; that within tbe pre- 
vious week the engineer, in the présence of the plaintiff, had notified 
tbe defendant's superintendent that the brake was out of order; and that 
the superintendent, througb the engineer, had directed the defendant's 
repairer to put it in order, but the repairer had neglected to do so. The 
testimony aîso authorized the jury tp find that, owing to the fog at the 
time, the color of the signal was not distinguishalale further away than the 
place at which the brake was applied. At the close of the testimony the 
defendant's counsel reqjiested the judgè to instruct the jury to render a 
verdict for the défendant on the grounds (1) that no négligence on the 
part of the défendant was shown; (2) that the accident was caused by 
the négligence eitherof the plaintiff or of the enginèter, bis fellow-serv- . 
ant; and (3) that the prQximate cause of the accident was the négligence 
ôf the engineer or fireman with référence to the danger signal, irrespect- 
ive of any defect in the brake. The court refused thèse instructions, 
and the défendant tbok an exception. The défendant assigns error be- 
cause of the refusai of the trial judge to give thèse instructions. We 
think the instructions were properly refused. 

It is not fairly open to discussion that the facts in évidence would au- 
thorize a recovery by the plaintiff if he had not been aware of the de- 
fective condition of the air-brake, or if the engineer had not been guilty 
of négligence in running his train in violation of the régulation; espe- 
cially so when he knew that the brake was out of order. A fireman has 
ûo authority to interfère with the engineer in the management of a train, 
and therefore négligence cannot be imputed to the plaintiff because bë 
didnot endeavor to enforce obédience to the régulations upon the en- 
gineer. His Personal négligence, if there was any, is to be found in his 
conduct in remaining as a fireinan upon a locomotive which was so dff- 
fectively equipped that it could not be seasonably stopped. It was clëar 
after tbe accident that the brake was so defective that the train cOnlâ 
not be stopped Within a distance at which, on a foggy night like the 
onein question, danger signais could be discerned. But there is noth- 
ingin the évidence to indicate that this was manifest to the plaintiff 
beforethe accident tôok place. It Was a question fdr the jury to dé- 
termine whether the defect was sucb that a maû of ordinary prudence 
and intelligence would not bave remained upon a locomotive as a fire- 
■man after knowledge of it. That the plaintiff knew of the defect in 
the appliànce was not, under the circupistances, and as a xaatter of law, 
absolutely conclusive of négligence on bis part, eveh thougb there had 
been no assurance from tbe défendant that it shduld be repaired. Ford 
V. RaUroad Oo., 110 Mass. 240, 261; Laning v. Eailroad Cbl, 49 N. Y. 
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621; Daley v. Printing (h., 160 Mass. 77, 22 N. E. Rep. 439; Myera V. 
Iran Co., 150 Mass. 125, 22.N. E. Rep. 631; Hough v. Railway Co., 100 
U. S. 213; Distrid of Cdimhia v. McEUigott, 117 U. S. 621, 6 Sup. Ct. 
Rep. 884; Bailroad Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. Eep. 
1044. But the évidence authorized the jury to find that the plaintiff 
had been assured that the défendant would repair the air-brake. "If 
the servant, having a right to abandon the service because it is danger- 
ous, refrains from doing so in conséquence of assurances that the danger 
shall be removed, the duty to remove the danger is manifest and im- 
perative, and the master is not in the exercise of ordinary care unless or 
until he makes his assu rances good . Moreover , the assurances remove ail 
ground for the argument that the servant, by continuing the employ- 
ment, engages to assume its risks." Gooley, Torts, 559. This doctrine 
is cited with approval in Hough v. Railway Co. , mpra, as is also the fol- 
lowing language from Shear. & R. Neg. (3d Ed.) § 96: "There can 
be no doubt that, where a master bas éxpressly promised to repair a de- 
iect, the servant can recover for an injury caused thereby within such a 
period of time after the promise as it would be reàsonable to allow fOi 
its performance, and, as we think, for an injury sufFered within any 
period which would not preclude ail reàsonable expectation that the 
promise might be kept." Ses, also, Holmes v. Clark, 10 Wkly. Rep. 
405; Laning y, RaUroad Co., mpra; Gremleafv. RaUroad Co., 33 lowa, 
52; RaUroad Co. v. Platt, 89 111. 141. If it should be assumed that the 
engiiieer was guilty of négligence, either by his disregard of the régula- 
tions or otherwise, which contributed to the accident, such négligence 
would not necessarily defeat the action, if the négligence of the défend- 
ant was also contributory. Railway Go. v. Cumminga, 106 U, S; 700, 
1 Sup. Ct. Rep. 493. The défendant would not be liable if the hiegli- 
gence of the enginèer was the sole cause of the accident, because, being 
a fellow-servant with the plaintiff, his négligence was one of the risks 
for which the défendant, as master, did not assume to be responsible. 
But négligence of a fellow-servant does not excuse the master from lia- 
bility to a co-servant for an injury which would not hâve happened had 
thé master performed his duty. Coppina v. RaUroad Co., 122 N. Y. 
557, 25 N. E. Rep. 915. It was a fair question of fact in the présent 
case whether the accident would hâve happened if the air-brake had 
been in proper order, because, notwithstanding the train was proceed- 
ing at an improper rate of speed and in violation of the instructions, 
there was évidence to indicate that the train could bave been stopped 
before reaching the switch after the brake was applied. 
The judgment is affirmed. 
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Inn MiLLB et eL 
(Ctrcutt Cmert, 8. D. JVew Torh. December 4, 1891.) 

OOBTOMe OCTTES— ClABSIFICATION— EUAtiO COBDS À3a> BBAISa— BiLX ANS Ikdu RnB- 

BER- SiLK Chisf Value. 

ElMtio cords and braids, manufactured of silk and India rubber, silk being tha 
oom^nént materlal of cbief value, are dutUble at BO per centum ad valorem, 
nnder Sohedule L, tarifl act of Uarcb 8, 1888, (He^l, Tarlff Ind., New, par. 888,) and 
not at 80 per centum ad valorem, under tbe provision for India rubber f abrica, eta, 
in Scbedole K of said tarifl act, (Heyl, Tarifl lud., New, par. 453.) 

At Law. 

Application by the collectorof the port of New York, under the pro- 
visions of section 15 of the act of congress of June 10, 1890, entitled 
"An act to simplify the laws in relation to the collection of the revenues," 
for h review by the United States circuit court of the décision of the 
boarJ of United States gênerai appraisers at the port of New York, re- 
vers«flg the décision of the collecter of said port rela,ting to the classifica- 
tion for duty of certain elastic cords and braids, which were entered at 
said port by the importers July 28, 1890, and were classified for duty 
by the collecter as " manufactures of silk and India rubber, silk chief 
value," and duty accordingly assessed thereon at the rate of 50 per 
centum ad valorem under Schedule L of the tariif act of March 3, 1883, 
(Hej'l, Tariflf Ind., New, par. 383,) which provision is as foUows: 

"AU goods, wares, and tnerchandise, not specially eniimerated or provided 
for in this act, made of silk, or of which silk ia tlïe component material of 
chief value, flfty per centum ad valorem." 

Against this classification the importera duly protested, clairaing that 
tbe merchandise was dutiableat no more than 30 per centum ad valorem 
under the provision in Schedule N of said tariff act, (Heyl, Tarifif Ind., 
New, par. 453,) which is as foUows: 

"India rubber fabrics, composed wliolly or in part of India rubber, not 
specially enumerated or provided for in tbis act, tliirtjr per centum ad va- 
lorem." 

The board of United States gênerai appraisers in their décision sus- 
tained the protest of the importers, and reversed the décision of the 
collector, finding as matters of iàct that "the merchandise consisted of 
fabrics in the pièce, composed of silk and India rubber, of which the 
sîlk was the component of chief value; that it was invoiced as elastic 
braids and elastic cords, and belongs to a class of goods commonly and 
comniercially known as, ' îndia rubber fabrics.' " The collector procured 
the return of the board ôf United States gênerai appraisers to be ôled in 
the circuit court, pursuant to the above-mentioned statute of June 10, 
1890, and Ihereafter further procured an order of the court referring the 
matter to one of the said board of gênerai appraisers as an officer of the 
«ourt to take testimony therein, no testimony having been taken in the 
proceedings belore the board of gênerai appraisers. Upon the référence 
it was proved in behalf of the collector and the govemment by compétent 
trade witnesses that in March, 1883, and immediately prior thereto. tha 
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merchandise in question was known in the trade as "silk elastîc strands" 
or "silk braid," "satin oval Braids or elastics," and "silk elastic cord," 
and that thèse articles were never known at that time in the trade as 
"India rubber fabrics." It appearéd alsô by the trade testimony that, 
so far as the term "India-rubber fabrics" had any spécifie meaning in 
trade, it applied to a class of dry goods which w^re commonly non- 
elastic. It also appearéd that the articles involved in this proceeding 
came in the pièce, rtuining about 36 yards in length, wound on cards, 
and a quarter gross in a box. On the trial it was contended on behalf 
of the ^ovemment that the testimony of the trade witnesses examined 
before the oflacer of the court had disproved the fact found by the board 
of gênerai appraisers that thèse articles were kiiown in the trade as " In- 
diarrubber fabrics;" that the term "India-rubber fabrics," as used in the 
statute, not having any distinct or spécial trade signification, was not 
as spécifie a désignation of the merchandise as the description, "ail 
goods, wares, and merchandise not specially enumerated or provided for 
in this act, made of 6ilk, or of which silk is the component material of 
chief value," as contained in paragraph 383 of the Silk Schedule L; and 
that under the décision of the United States suprême court in the case 
of Hartranfi v. Meyer, 185 U. S. 237, 10 Sup. Ct. Rep. 751, the enu- 
meration in the silk paragraph was a spécial euumeration, rather than 
the term "India-rubber fabrics," as used in paragraph 453; and con- 
sequently that the rate of duty provided for in the silk schedule as 
assessed by the collector was the correct one, and that the décision of 
the board of gênerai appraisers should therefore be reversed. 

Edward MUchell, U. S. Atty., and James T. Van Bensêdaer, Asst. U. S. 
Âtty., for collector and the United States. 

Ourie, Smiih & MacMe, for importers. 

IiAœMBE, Circuit Judge. Thèse articles seem fairly wîthîn the dio- 
tionary meaning of the word "fabric," and I do not find sufficient in 
the testimony of the trade witnesses to show a spécifie trade meaning for 
the term "India-rubber fabrics," such as would take thèse ont of such 
ordinary meaning. The word "fabric " is rather a broad one in common 
speech. It is certainly as broad, if not broader, than the word "cloth." 
I feel consthiined by the décision in the suprême court in Hartranfi v. 
Meyer, 135 U. S. 237, 10 Sup. Ct. Rep. 751, to reverse the décision of 
the board of gênerai appraisers in this caae, in view of the fact that the 
court in that case had before them a cloth which was composed in part 
of wool, and still found that it was dutiable under the provision of 
Schedule L, for the reason that silk was the component material of chief 
value. It appears that silk is the coibponent of chief value in this case, 
and I understand that I am but foUowing the rule of the suprême court 
in holding that the silk clause should control hère as against the term 
"India-rubber fabrics," just as in the other case it controUed the clas- 
sification of a "cloth" which was "composed in part of wool." The 
décision of the board of appraisers is reversed, and the articles should 
be dassified under paragraph 383. This décision applies to the articles 
covered by the coUector's appeal. 
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In re Goubd et d. 

ICireuit Court, 8. D. New York. January 11, 

OnSTOHS CUTIES— CLA8SIFI0ATIO17 — "BENEDICTINE COBDIAL." 

The Ugueur cordial known as "Bénédictine, " prepared in France after a secret 
formula derired from Bénédictine monks of tbe abbey oî Fecamp, in tbat country, 
and put up in bottles with labels signed and trade-marked by tbe proprletors, and 
accompamed, in tbe case of eacb bûttlé, by a circular claimlng for tbe liquor cer^ 
tain therapeutic and propbylactic qualities; but tbe fact appearing in évidence 
tbat the" Bénédictine" was a pleasant after-dinner drink, taken in smallligMeur 
glasses, and tbat tbe greater part of It' Ayas sold to grocers, liqubr dealers, and pri- 
vate familles, and used as a bererage,7)«i(2, tbat it was dutiable under Scbedule H 
(paragraph SIS, Tarift Ind. New) of tbe tartffi act cf Marcb 8, 1888, as a cordial con- 
taining spirit^, at two dollars per proot gallon, and net as a proprietary préparation 
nnder Scbedule A (paragrapb 99, TariS Ind. New) of tbe same act. 
(Syllahus by the Court.) 

■ At L»:^. Application by the importers under the provisions of sec- 
tion 15 of the aut pf congress entitled "An act to simplify the laws in 
relation to the collection of the revenue," approved June 10, 1890, for 
a review by the United States circuit court of the décision of the board 
of United States gênerai appraisers aifirming the décision oî the collecter 
at the port of New York in the classification for duty of certain Béné- 
dictine entered at said port, September,22, 1890, whieh was assessed 
for duty as "cordial (not proof) cases of 12-1 and 24r2 bottles each, 3 
gallons to the case," at the rate of two dollars per gallon,, under the pro- 
visions of Schedule H (Heyl'sTariff Ind. New, par. 313) of the tariff act 
bf March 3, 1883, and at three cents per bottleon the bottles containing 
the same, under the provisions pf paragraph 310 of the same schedule 
and act. Said paragraph 313 rea,ds as foUows: 

"Cordials, liquors, arrack, absinthe, kirsch wasser, ratafia, and other sitni- 
lar spirituous beverages or bitters, containing spirits, and not specially enu- 
merated or provided for ih this act,' two dollars per proof gallon." 

The importers duly protested, claiming tbat the merchandise was duti- 
able at 50 per cent, on the value pf the Bénédictine, as a proprietary 
préparation, under Schedule A (Heyl's Tariff Ind., New, par. 99) of said 
tariff act, and at 30 per cent, on the value of the filled bottles contain- 
ing the same, under Schedule B of said act, (Heyl's Tariff Ind., New, 
par. 133.) Said paragraph 99 provides as follows: 

"Proprietary préparations, to-wit, ail oosmetics, pUls, pawdets, troches or 
lozenges, Birups, cordials, bitters, anodynes, tonics, plasters, liniments, 
salves, ointments, pastes, drops, watérS, essences, spirits, oils, or prépara- 
tions or compositions, reconimended to the public as proprietary articles, or 
prepared according to some private formula as remédies or spécifies for any 
disease or diseases or affections wbatever, aflecting the human or animal 
body, including ail toijet préparations whatever, used as applications to the 
bair, moutb, teeth, or skin, not specially enumerated or provided for in this 
act, flfty per centum ad valorem. 

Testimony was taken before one of the board of the United States gên- 
erai appraisers, as an officer of the court, in behalf of the importers and 
of the goyernment, by which, and from the sample of the liqueur pro- 
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duced, ît appèared tliat the article yras known as "Benedîctîne," and 
■was manufactured at Fecamp, in France, by a company who claimed to 
hâve derived the Latin formula for its production from the Bénédictine 
monks who fcrmerly inhabited the abbey at Fecamp, and that such 
formula was a secret, and the article was protected by trade-marks in 
Europe ànd the United States. A circular accompanying each bottle 
contained in French a high-sounding advertisement regarding the excel- 
lence and attractiveness of the liquor, and laying claim on its behalf to 
certain therapeutic and prophylactic qualities, and stating that it was, 
(translated,) "in short, a beneficent and agreeable liquor, of which the 
daily and moderate use can only facilitate the functions of the organism." 
It was, however, admitted by the importers' witnesses that the article 
was known and recognized as a cordial, and that it was a pleasant after- 
dinner drink, taken in small Uquefur glasses, and that by far the greater 
part of it was sold in the trade to grocers, liquor dealers, and private 
familles. In behalf of the government, it was shown by the testimony 
of an expert chemist that an analysis of the cordial in question gave: 
Absolute alcohol, by volume, 42.24 per cent.; by weight, 32.82 per 
cent. A practicing physician also gave évidence that many of the 
favorite cordials and beverages, such as peppermint cordial, (crème de 
menthe,) anisette, kirschwasser, and absinthe, contained substances which 
were médicinal; two of thèse, absinthe and kirschwasser, being spe- 
cifically enumerated in the paragraph (313) of the tariff relatingto "spir- 
ituous beverages," under which the coUector had classiôed the Béné- 
dictine. It was also proved by the testimony of the manager of the bar 
in one of the largest and oldest hôtels in New York city that the Béné- 
dictine was served at his bar in small liqueur glasses to customers, as 
were also the other cordials which had been testified to by the physician 
above referred to; that they were ail used as beverages, and sometimes 
mixed in punches. 

Harûey & Coleman, for importers. 

Edward MUchéll, U. S. Atty., and Jamea T. Van Renaaàaer, Asst. U. 
S. Atty., for coUector. 

Wheeleb, District Judge. As to this article in the bottle, Béné- 
dictine, paragraphs 99 and 318 of the act of 1883 use the same words, 
to some extent, "cordials" and "bitters." One names cordials as "bev- 
erages," and the other names cordials and quite a lot of other things as 
"proprietary articles," or articles recommended for medicine, or " pre- 
pared according to some private formula." It seems to me, in looking 
this over, that the idea of congress in those two paragraphs was to sep- 
arate thèse things into bevere^es and médicinal préparations; and that 
whatever was medicine was to come in under one paragraph, and what- 
ever was a beverage was to come in under the other paragraph. On the 
proofs, I think this is a beverage, not a medicine; and therefore I think 
it should fall under paragraph 313, and not under paragraph 99. "Spir- 
ituous beverages or bitters" of certain classes come under 313, while 99 
is for "proprietary articles," including things recommended to the pub- 



t^ KEDEBAt-'BEPOBTBBi vol. 49. 

lie as' " prèp3Wai^*krtioies , or prepared according "to some prî vate for- 
mula, as xemèdi^i or spécifies for any disease or diseases or affections 
whatever." Antd' that,! think, is the idea, — ^that jy;batever is médicinal, 
recommendedias^uch,— it may be good for somethiîjg, or it may not, — 
but if it is of tfaatkind of stuif that is got up to mâi^ç folks think it will 
cure thém.'^thatDomea under paragraph 99; but if it is fora drink, for 
use as a bevèrage and not for cure, then it will oome under 813; and 
I so décide this oasè. The décision of the board of United States gên- 
erai appraisers is fffîrmed. 



•■■.■ '; In f« Stérn. 

«H/reutt G<mrt,8. D. New Yorh. Febrnary 17, 1893.) 

Il Cu^TOMS DtmaçH-Çoi^BOTioir op Antiquitibs— Aot Oot. 1, 1890, CoirsTirtrBD. 

Two articles, produced ai a periôd prior to the year 1700, do nbt coustitutètt col- 
lection of antiquttieftjiWtihlii the meaning of the provistoa for such collections 
contalned iji paragrapbiSS^ of the tarifC act of Qctober 1, 1890, (S6 V. B. St. p. 567.) 

2, Samb. ■ ' ■ ■ ,t( '^ ■ ■ 

Whether or nbt an artiblo, produced at such perîod is within this provision does 
not dépend npoil the faôt whether it has belonged to a collection of antiquities, or 
is imported tù add to snoh a collection, but whether it is a part of such a collection 
when it is brought in. 

(Syllabm by the Cùurui 

At Law. Àppéal by Lôids Stem for a revîew of the décision of United 
States gênerai appraisérs. 

The aboye-nâûied Lotlis Stem imported April 27, 1891, by the Spree, 
from a foreigù oouQtry into the port of New York, two antique Gobelin 
tapestries, made of wool and silk, wool being the component material of 
çhief value. Thèse two tapestries were classified for duty as manufact- 
ures made in part of wool under the provision for such manufactures 
contained in paragraph 392 of the tariff act of October 1, 1890, (26 U. 
S. Bt. p. 567 ,) and duty at the compound rates prescribed thereby for 
, manufactures of that kind was exacted thereon by the coUector of that 
prirt. Against thisclassification and this exaction the importer pro- 
tèsted, claiming that thèse tapestries were a collection ofantiquities and 
products of a period prior to the year 1700, were suitable for souvenirs, 
Were purchased by him for the purpose of addirig to his collection of 
antiquities in New York, and were, therefore, entitled to entry free of 
duty, uhder the provision for such collection contained in paragraph 524 
of the same tariff act, which reads: 

"Cabinets of old coins aud tnedals,^ and other collections et antiquities; but 
ttie term * antiquities,' as used in this act, shall include only such articles as 
àrè suitable for souvenirs or cabinet collections, and which shall hâve been 
produced at any period prier to tbe year seventeen bundred." 

The board of United States gênerai appraisers, after taking évidence, 
found that thèse two tapestries were m»de of wool and silk, wool being 
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tîie cômpônent material of chîef vdue; that they were produced at a 
period prior to the yeax 1700; that they and two other antique Gobelin 
tapèstries, produced at a like period, were ail purchased by the said 
Louis Stem for the purpose of adding them to a collection of curiosities 
and brio-a-brac, whicb be owned at the lame in New York; that the two 
tapèstries in suit were placed by the said Stem in bis apartment in a 
foreign çountry, while temporarily residing there, being thus designedly 
sepatated from the other two tapèstries, so as to destroy the unity of 
assemblage; that the two in suit were ordered to be shipped to this 
country, and wère shipped on a différent vessel from that in which the 
other two were imported; that thèse tapèstries were not suitable for 
souvenirs, or for a cabinet of collections of antiquarian curiosities, within 
the meaning of paragraph 624, and were not free of duty thereunder; and 
the board affirmed tbe décision of the collecter as to the aforesaid classifica- 
tion aind exaction noade by him. From this décision of the board the im- 
porter appealed to the United States circuit court for a review of the ques- 
tions of law and fact involved, and thereafter, upon the retum made by the 
board, this qaae was tried. 

W. Wkkkam Smith, of Cfurie, SmUh & MacMe, for appellant. 

Edward Mkchdl, U. S. Atty., and Thomm Qremvoood, Asst. U. S. 
Atty., for appellee. 

Waxlacb, Circuit Judge. Inasmuch as the question in this case can 
very readily be reviewed by tbe circuit court of appeals, I am not dis- 
posed to feel tramimeled by any of the previous décisions in this circuit, 
or in any other circuit, in respect to it. I think a " collection " means 
Bomething more than two articles. I also think that whether an article 
is dutiable or nôt under this particular clause does not dépend upon the 
fact whether it bas belonged to a collection dr is imported to add to a 
collection, but whether it is a part of a collection when it is brought in. 
Therefore I hold that thèse tapèstries were dutiable, and I affirm the 
décision of thd board ofappraisers. 



.In re Boyd et tH. 
idnsuU Court, S. D. New York. Pebrnary 18, 1893.) 

CTTST0M8 DtITIlS8--ACIT OV OOTOBBB 1, 1890— C1.ASSWICATION— CJOTTOH IjiLC|1l ApBONB. 

Aprona made of cotton lace heuL cot to be dutiable, as articles of wearing apparel, 
at 60 per cent, ad valorem, under paragraph 849 of the act of Ootober 1, 1890, but 
dutiable, as "articles made whoUy or in part of lace, " at 60 per cent. axL valorem, 
under paragraph S73 of said act. 
(Syllabus by the Court.) 

At Law. Appeal by coUector of the port of New York from décision 
of the board of United States gênerai appraiseis under the act of June 

10, isyo. 
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Boyd, SuttOTi & Co. imported into the port of New York, per steamer 
Cufic, Novehiber 8, 1890, certain merchandise, consisting of cotton lace 
aprons made np and ready to be worn, upon which the coUector of cus- 
toms at that port levied and assessed a daty of 60 per cent, ad valorem,, 
as an "article made whpUy or in part of lace," undeir the provisions of 
paragrapb 378 pf Schedule J of the act of October 1, 1890. 

"Par. 373. Laces, edgitigs, embroideries, insertingSj neck ruflaings, ruch- 
ings, trlmmitigS, tùckings, lace window curtains, and other similar tamboured 
articles, ànd articles embroidered by hand or machinery, embroidered and 
bemstitched bandkerchiefs, and articles made wholly or in part of lace, ruf- 
flings, tuckinga, or ruchings, ail of the above-named articles, composed of 
flax, jute, cotton, or other vegetable flber, or of which thèse substances, or 
ëither bf them, or a mixture of any of them, is the component material of 
chief value, net Specially provided for in this act, sixty per centum ad valor- 
em: provided, that articles of wearing apparel, and textile fabrics, when em- 
broidered by hand or machinery, a^d whether specially or otherwise provided 
for in this act, sfaall not pay a less rate of duty than that flxed by the respect- 
ive paragraphs and Bchedules of this act upon embroideries of which they are 
respect! vely composed." 

The importers protested, and ^.ppealed to the board of United States 
gênerai appraisers, under the act of June 10, 1890, claiming the same 
to be dutiable at 50 per cent, ad valorem, as cotton wearing apparel, un- 
der the provisions of paragraph 349 of Schedule I of said abt: 

"Par. 849. Clotliing ready made, and articles of wearing apparel of every 
description, handkerchiefs, and neck-ties or neck-wear, composed of cotton or 
other vegetable flber, or of which cotton or other vegetable liber is the com- 
ponent material of chief value, made up or manufactured wholly or in part by 
the tailor, seamstress, or manufacturer, ail of the foregoing not specially pro- 
vided for in this act, flfty per centum ad valorem: provided, that ail sucb 
dothing ready made and articles of wearing apparel having India-rubber as a 
component inaterial (not including gloves or elastic articles that are specially 
provided for in this act) shall be subject to a duty of flfty cents per pound, 
and in addition thereto flfty per centum ad valorem," 

The board of United States gênerai appraisers revèrsed the décision of 
the collector, and found as mattèrs of fact that the articles were aprons 
composed of cotton, and made chiefly of lace, and were wearing apparel. 
They decided that the merchandise was more specifically provided for 
under the term "wearing apparel " than under the term "articles made 
of cotton lace," and revèrsed the décision of the collector. From their 
décision, appeal was duly taken by the collector to the United States cir- 
cuit court. 

Edward Mitchdl, U. S. Atty., 'and Henry C. Fiait, Asst. U. S. Atty., 
for appellant. 

Ourie, Smith, & MacMe, for défendants. 

Wallace, Circuit Judge. In the case of Boyd, Sutton & Co., 1 bave 
corne to the conclusion that the cotton lace aprons in controversy were 
ptoperly classified by the collector, and I reach this conclusion almost 
wholly because of the force which I think must be given to the proviso 
in section 373. We know very well that the eflfect of a proviso is to 
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carve an exception out of the enacting clause, and therefore I must read 
the enacting clause as including wearing aj^arel among the articles made 
whoUy Or in part of lace. I think the (jtiéstion is a close one, y et 
I cannot arrive at any other conclusion, giving to the proviso in section 
373 what I deem tp be its due force and effect. The décision of the 
board of appraisers should be reversed. So ordered. 



United States v. Adler d (d, 
(District Cawn, S. V. lowa, C. D. Maroh 8, 1893.) 

1. Pbnsioss— Frauditleiit Pbbsbntàtion or Ci^m— Indiotmknt. 

. Ati indiotment under Bev. St. § 4746, for knowingly procurine the présentation 
of a f aise affidavit concerning a claim for pension, Is sufflcient if It allèges thé prés- 
entation of an af^davit wilh a signature known to be false and forged. It need not 
allège that the pension claim was false. 

S. Bahb. 

The indictment charged that défendants on a certain day, "at the county of Wà- 
pello, in the sonthem district of lowa, did then and there présent to the commis- 
sioner of pensions at Washington, in the District of Columbia, " etc. At its close 
it chargea: "And that at the time and place aforesaid, that is to say, on * • • 
at the oounty of "Wapello, state of lowa, the said * • • did then and there pré- 
sent and oanse to be presented to thé commissloner et pensions aforesaid, " etc. 
Meldi construing the parts of the indictment together, that it chargea the prés- 
entation of the false afQdavit at Wapello county, lowa, and not at Washington, 
D. C. 

At Law. On demurrer to indictment. Overruled. 
Lewis MUea, Dist. Atty., for the United States. 
J, F. Laiièy and M. J. WUliams, for défendant Adler. 
Béfore SBÈtRAS and WooiiSoN, District Judges. 

WooLsbN, District Jndge. The indictment herein charges thàt on the 
8th day of July, A, D. 1890, défendant— 

" At the coûnty of Wapello, in the southern district of lowa, did then and there 
cause to be presented and présent to the commissioner of pensions al Wash- 
ington, in the District of Columbia, a certain false, forged, and counterfeited 
affidavit, in writing, which said false, forged. and counterfeited affidavit is 
in writing, and is in words and figures as foUows, [hère foUows an affidavit, 
being a déclaration for an invalid pension (in the ordinary form) for Daniel 
Boone, and purporting to be signed by Daniel Boone as affiant;] that said 
false, forged, and counterfeit affidavit is false, in this: that is to say, that the 
said false, forged, and counterfeited affidavit was never signed by Daniel 
Boone, but that in truth and in fact the same was signed by said George S. 
Boone, and that said George S. Boone signed the name Daniel Boone to said 
false and forged affidavit, which said false, forged, and counterfeited affidavit 
has marked thereon the receiving mark of the pension office of the United 
States, of date July 11, 1890; that at and long prier to the signing of the 
name Daniel Boone to said false and forged affidavit the said Daniel Boone, 
Whose name was purpoited to be signed to said false and forged affidavit, had 
been deceased, and that at thetlme and place aforesaid, tliat is to sayi on 
the 8th day of July, A. D. 1890, at the county of Wapello, state of lowa, the 
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'said George S. Booné abd the âatâ §•'£• Adler dld then and tbere présent and 
'cawsed to be piesented to the.coini»issipner,afore^9}d, with the i nient then 
snd tbeTe,«n tbe part of tbem, tbe aajd; George S. Bppne and the ^aid S. E. 
Adlert then and there well knovine tliat the name Daniel Booné, signed to 
said falae and ioi-ged àffidavit, wais fdrg'ëd and falsè; and thàt tbe name Dan- 
iel Ëbohé bad been signed thereto bj^ the said Geoi-ge S. Boone, côntràry to 
the formof thestatutes," etc. ■ , 

To this indictment défendant Adler demurs, under assignments which 
may be summarized as follows: (1) The afBdavit is charged to hâve 
been presented al Washington, D. C, and without the jurisdiction of 
this court; (2) the acts charged constitute no crime; (3) the pension 
claim which the afiidavit was filed to support is not charged to bave 
been iàlse; (4) it is not averred that the commissioner of pensions bas 
authority to allow the claim; (5) it is not charged that défendant knew 
the claim to be false. 

The indictment appeàrâ to bave been drawn ùnder section 4746, Rev. 
St. This section provides that — 

"Eveiy person who knowingly, • • • in any Wise, procures the 
* * * présentation o£ any taise or fraudulent affidavit concerning any 
daim for pension, • • • shall be punished, " etc. 

, Counsel for défendant appear to bave considered the indictment as 
drawn under section 6438. An examination of the two sections will 
readily make apparent the distinctions bétween them. By the ternis of 
section 4746 the offense therein designated consists of a very few essen- 
tials, and may be summed up in the words, "knowingly procuring the 
présentation of a false affidavit concerning a claim for pension." The 
indictment sets out the affidavit which it charges to be false. It charges 
this affidavit to bave been "in support and in déclaration of a pension 
for one Daniel Boone." It also charges said affidavit to be false, and 
expressly allèges the same was false because of the false and forged sig- 
nature thereto; that said Adler did "cause to be presented and présent" 
said affidavit, said défendant A^er "then and there well knowing that 
i^e name Dai;tiel Boone, signed to said false and forged affidavit, ^ras 
forged and false;" and the time and place of the comnilssion of the of- 
fense are also stated. Thus the ingrédients essential to the offense un- 
der section 4746 are chai^ed in the indictment, and the 2d, 4th, and 
Sth assignments of demurrer are not well taken. This section does not 
require that the pension claim mtist be false, concerning which the false 
affidavit is presented, and the 3d assignment is not well taken. 

The remaining assignment contests the jurisdiction of tliis court, be- 
cause, as claimed, the indictment charges the affidavit to bave been pre- 
sented to the commissioner of pensions at Washington, D. G., and there- 
fore the court at Washington alone has jurisdiction over the crime 
charged. The phraseology of the indictment is peculiar on the point 
under considération. Ils language is, "on the 8th day of July, 1890, 
at the county of Wapello, in the southerU: district of lowa, did then and 
there cause to be presented and présent to the commissioner of pensions 
at Washington, in the District of Columbia," etc. The claim is that 



• tJNITED STATES: C. ADLBE. i 735 

the words, "at Washington, in the District of Columbîa," relate to and 
fix the présentation as named in the indictment The district attorney 
contends that thèse words are merely descriptio personse with référence to 
the commiBsioâéir; and that thé plain meaning and maoifest construction 
of the place of présentation, as stated in the indictment, is, "at the 
county of Wapello, in the pouthem district of lowa^ did then and therô 
présent," etc. In construing the indictment uponthis point, ail its dif- 
férent parts relating to place of présentation shoùld be considered. We 
findihat totvards its dose the indictment contains the stateineiitr' ' 
"And t^^t at the ttiçâe and placé aforesaid, that U to ^ayi, on thé 8th day of 
July, Ai D. 1890, at ttie county of Wapello, state of loW^.the said * * * 
S. E. Adler did then and there présent and cause to be pj^i^sented to the corn- 
missioner of pensions aforesaid. * • •" 

Section 1026, Rev. St., provides that — 

"Ho indictcdent shall be deemed insulHcient by reason of any defect or lm> 
perfection in matter o£ form only. which shall net tend to the préjudice of 
défendant." , 

In U. S. V. WaddeU, 112 U. S. 76, 5 Sup. Ct. Eep. 35, Justioe Miller 
Btates the rule as to the précision with which the indictment must adyise 
défendant of the crime charged, to be that of "reasonable précision." In 
U. S. y. BriOon, 107 U. S, 665, 2 Sup. Ct. Rep. 512, Justice- Woods 
says it is sufficient if the indictment gives défendant clear nptice of the 
charge he is càlled on to défend. A more extended statement on this 
point isfound in U. S. v, F^Oj 18 Fed. Rep. 905, where the coïirt an- 
nounces that^ 

"Certainty to a common intent is sufficient. Such certainty is attained 
when enougb is alleg«d to clearly apprise the accused of the indentical, crime 
witb whicb he is charged, so that be may prépare to meét thé àccusàtioh." 

Taking the entire indictment into considération, we think there can 
be no doubt in the ordinary mind that l^he place of présentation of the 
felse aflfidavit is charged to be at Wapello county, lowa, and that| the 
contention of the district attorney is in harmony with the indictment, 
considered in àll its parts. Certainly this construction cannot tend to 
the préjudice of the défendant, at least as to the form in which ihe in- 
dictment advises him of the £acts which are charged aa conàtituting the 
offense whieji heis called to meet. The évidence which may be oflered 
on the trial as to the fact of présentation to the commissioner "at Wa- 
pello county, lowa," may bring before the court, in anpther form, the 
question of présentation. We are now considering the indictment as 
sdmitted, by the demurrer,; in ail its ëssentiai and well-pleaded alléga- 
tions; and, aa we find the i assignments of the demurrer to be not well 
taken, it follows that the demurrer, in its entirety, must be overruled; 
and it is so ordered. 

Bhibas, District Judge, concurs. 
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United Statkb v. Adler et ai. 

(DMtict Court, S, D. lowa, 0. D. March 5, 1899.) 

L OoKapnti.CT— iKDioTUBOT'. 

An Indiotment under Bev. St. TT. S. § 5110, mnst charge three tbings: (1) A con- 
spiracy; (3) eitber to oomiUlt aome offense ag^inst the United States,, or to detraud 
' , tne XTnit^ State» ; (8) thi doing of some aot to effeet the object of the conspiracy. 
9. Saub. , 

An Indictment under iîhat Section le sufflcientwben It charges that défendants 
oonsplred together to fraudulentiy obtain a pension forone of them in the name of 
a dead soldier, and that they knowlngly causéd to be made and presented to the 
commissioner of pensions a falsé affdavit in support of a ciaim for auch pension,— 
an act made oriminal br Rev. St U. S. i 4746. 

At Law. Prosecution of S. E. Adler and George S. Bopne for a con- 
Bpiracy to commit an offense against the United States» and to defraud 
the United States. On démarrer to the indictment. Overruled. 

Letm Milea, Dist. Atty., for the United States. 

John F. Lacey and M. J* WtKmms, for défendant Adler. 

Before SaiBAS and WooLSON, District Judges. 

WooLSON, District Judge. The indictment herein appears to be drawn 
Under section 5440, Rev. St. , and is voluminous. It charges that de- 
fendants, "at thé county 6f Wapello, in the southern district of lowa, 
on the 8th day of July, 1890, did willfully, unlawfully, corruptly, and 
feloniously conspire, confédérale, and agrée together and with each other 
to defraud the United States ont of sums of money, the exact amount of 
which is to the grand jurors unknown," and that in pursuance of said 
conspiracy, and to effectuate and carry eut the same, on said 8th day of 
Jûly, 1890, and at said county of Wapello, said défendants, knowing 
that one Daniel Boone, at said date deceased, had in his life-time been 
in the volunteer service of the government, in the late civil war, and had 
been hohôrably dischargèd therefrom, (which said discharge said dé- 
fendants then had in thèir possession,) said defendants^màde and caused to 
be made application to the commissioner of pensions for a pension for 
said George S. Boohë, in the name of said Daniel Boone, and caused fo 
be procured and presented to said commissioner, and in support of said 
claim for pension, a fàlsô and fraudulent aflBdavit, (which is exhibited 
with the indictment;) that the signature to said affidavit is false and 
forged, and was forged thereto by said George S. Boone; and that, at the 
time said afiSdavit was so presented to said commissioner, said défend- 
ants well knew said signature to be falsë and forged. Défendant Adler 
filed a demurrer containing a large number of assignments, which for 
convenience may be summarized as follows : (1) The indictment charges 
no crime. No crime is charged as the object of the conspiracy. (2) No 
act is charged as having been committed in furtherance of the conspiracy. 

Under section 5440, three essentials must be charged: (1) A conspir- 
acy; (2) the design of which is either to commit some ofiPense against the 
United States or to defraud the United States; and (3) the doing of some 
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act to effect the ôbject of the conspiràcy. And, if the îndictraent suffi- 
éintly charges thèse three matters, it charges a crime, Qnder this section. 
The demurrer makes no attack on that portion of the indictment chatging a 
conspiràcy. lis assignments are restricted to the second and third essen- 
tials named above. Does the indictment charge that the design of the 
conspiràcy was to commit any crime against the United States ? Upon 
the argument, counsel did net disagree that a conspiràcy to commit àny 
oâense which by the statute is made an offense against the United States, 
is punishable under section 6440, provided the overt act foUowed. Sec- 
tion 4746, Rev. St., déclares: 

"Every person who knowingly or willfuUy, In any wise, procures the mak- 
ing or présentation of any false or fraudulent affidavit concemlng any claim 
for pension, shall be punished, " etc. 

Tuming to the indictment, we find it charged : 

"The said S. E. Adler and the said George S. Boone being then and there 
at the county of Wapello, state of lowa, aforesaid, on said 8tb day of July, 
A. D. 1890, did corruptly, unlawfuUy, and felonlously conspire and agrée to- 
gether to make an application to the commissioner of pensions for a pension 
tor liim, tbe said George S. Boone, in the nameof him, the«aid Daniel Boone, 
and to falsely, fraudulently, and Jfeloniously obtain a pension for him, the 
said George S. Boone, in the name of him, the said Daniel Boone; and tbat to 
effectuate said corrnpt, uniawful.aiid felonious conspiràcy, and in pursuance 
of said conspiràcy, did then and tiiere, at the county of Wapello, in the state 
of lowa, on the 8th day of July, A. D. 1890, make and cause to be made a 
false, forged, and fraudulent affidavit, in writing, and did then and tbere^ at 
the time and place last aforesaid, cause and procure to be transmitted and 
presented to the commissioner of pensions, as true, the aforesaid false, forged, 
and counterfeit affidavit, in support of a claim for a pension for him, theaald 
George S. Boone, under act of congress of June 27, A. D. 1890; * * * 
and that, at tbe time and place said défendants presented said false affidavit 
to tbe commissioner of pensions, said S. E. Adler and said George S. Boone 
well knew that the signature to said affidavit was false and forged." 

Hère are distinctly charged ail the éléments essential to the offense for 
whose panishment section 4746 provides, as above stated, viz.: (1) 
Knowingly (2) procuring the présentation of a false affidavit (3) concern- 
ing a daim for pension; and thus the indictment charges the second es- 
sential under section 5440. 

, The rémaining essential relates to the "act doneto effect the objeCt of 
the conspiràcy." Tbe conspiràcy, as charged, was "to defraud the 
United States ont of money" by the acts which the indictment allèges; 
that is, this conspiràcy ("to defraad the United States out of sums of 
money "0 was to be accompli$hed, aa the same is charged, as follows: 
"To make an application to the commissioner of pensions for a pension 
|br him, the said Greorge S. Boone, in the name of him, the said 
Daniel Boone, àhd to falsely, fraudulently, corruptly, and feloniously 
obtain a pension for him, the said George S. Boone, in the name of him, 
the said Daniel Boone," — the indictment having previously charged 
tbat said Daniel Boone was dead, and that said défendants had obtained 
possession of bis honorable discharge. Thus the particular act donc to 
effect the object of the conspiràcy may be said to be that the défendants 
v.49r.no.9— 47 
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kjï(|]wingîy; prçsentedjJ^:false'affidayit;jn,5Vippprtfipf theclaîm for a p^U- 
^M»n. ; Tiiis affidayit, which is expressly|Charged tobe false apd fraudu- 
lçtfJi,;git4;''''')^osç falseiJui^îfTaudulentchar^^^ at the time welj, knçw^ 

ta.ti(e îlefendaiit?, ^^,by; défendants presented ai Wapello coTanty.jIowa, 
on Jiily 8, 1890, to-th^çonamissionerof; pensioçs^ in support of the pen- 
siojî çlaim pf George Q. Bopne; and th,emoney tç(,|)e^,paid upon said pen- 
sion ;by the governpient was the money of wfiîdi the défendants cqn- 
spired to defraud th^, linited States. Or, statipg the indictment in 
anojtheyjform, défendants (1) conspjred (2) tqjfjefraud the United States 
ont of money through a fraudulent claim,..fpr>pfinsion, by them tb ba 
mfifjfi ,ta the «oniinissioner of pensions for his; ^Û,owî^nce, and (3) know- 
ingïy pes^ted to sàidvCPromissioner.a lalse afi&davit in support of and 
concerning said pension claim. , ■ 

Under the statutes and authprities with référence to the cleamess and 
detailj.^ith which an, ipddctment must charge the offense, (section 1025, 
Rev,.Sl.*; i/. S. y. WadçiMi 112 U. S.: 76,:& Sup. Ct. Rep, 35; Î7. S. v. 
Britton, 107 U.i 8. 655', 2 Sup, Cti Rep. 512,) we find this jndictment 
sufficient. If- atiy complaint could be justly urged, such coinplaint 
^dùld rathèi' be that the ^iùdîctinentia sb unnecesèarily diffuse atid mi- 
nute as thàt its deamèSS. of statement is thereby inipairëd. As the in- 
dictment charges a statùfpry offense, and as it aiso |'clearly apprises de- 
fendants of the.identical crime with which they are charged, so that 
they.may prépare tômeet the accusation,^' (C7. /S. v. FeroylS Fed. Kep* 
905,) tbô deiïiurrèr;intfst be overrttled; and it is so ordered. 

,S9QtAS, District Judge^çoncurs. , 



, , (CirouU.,Qn(ft,S.b.OMo,W.D. Maroh 12, 1893.) 

1, Paibhts »ob Inybjitiqnjs— ÏIovbi,tt and Usbfumess— iFbkp-Watbb Ptm^FIBBB. 
^" ■ JMtera T^atent Nô. 'siTCOis, issued Ma¥ctf 18, 1883; W Ed^iti B. Stilwell,^ éckéra a 
. li IlT»jateam heàter or leed-water purlûer, ponnected wi^b .ïhe boijer by stean-pipeKS, 
. ., .apd }iaving a certes of p(ins yertipally liTratiged above tbe âlter, and aspaceor 
tsbatnber abôviB the pafais, atid water infet, oonneoted 'to the' steam-domë by a '^Ipe, 
'■'■, BO!agto:discbarKetbegaAe^'frQm the top of theipurifler direotly into, the.bMl^. 
.. Bcld, tbat tbegas-discharge pipe was both a novelafiduseîul lecture,. a^idsvch an 
tfdVanoé' 'ov6r letter's patètit No. ôéjèQSi isBuëd Jiiljr 28, I86t, to the sâtnè iùvenwi â» 
! ! weU as'.over ail otber prior isventioDSî ;as to sustaiti the iraUdity of' tbe pt^t^at. i ' ' ' 

f.iBAMB-*lN^INGEMB»(r<i;,.» ■' .' •■ùh<\ j* ■;':■: v ' ;■ i ■:■<; 

, , ^he patent is infrineeçl by a boate* •whîon,UBes tbe gasrdiBCharge pipe c6,nneotea 
C to tbe tôp 6î the hèàw/notwiihstà^diilgthtitat the otber êndit la eonnècted With 
, ; , tbe steaBj'ptpe of tbp feedtpilmg, iiistead"of with t^e doinë of the boiler. 

;, In Equityi, Suit by the Stilwell,&, Bierce Ma»ufscturing Company 
against Si N.' Brown & Go. for infringeniient offt patent. Decree for iû- 
juaetioB and an acîcounting; ir 
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'■ "STA'rÉ:5lENT BY SAGE, DISTSICT JUDGE. 

This suit ,is brought tp restrain the infrihgement of letters patent No. 
274,048, granted MarçlillS, 1$88, to JSdwîn R. StUwell, for /ep^rwa'^r 
KéMèrand purifier, aind by liim assignëd to the complaifiaiit compauy. 
'the patent relates tOwjtiai is caÙed a " liv^-steam purifier." The object 
of the invention is to heat and purify the feed-water,in a vessel separate 
from the boiler, and so connected to it by pipes that live steam will en- 
ter the purifier from the boiler and hpat the feed-water, removing its 
impurities, and passing it ÏRto tHe boilers in a pure state. The patent 
çontainstwo claims, as folio ws: 

" (1) 4- li ve-steam £eed.w,^ter purifyini? or beating apparatus, D, connected 
to the boiler by means of ti water-pipe, K, steam-feed pipes, L. and gas-es- 
cà^e pipe. M, substantiâlty as lierein set f ortli. 

"(2) A livé-steam lieater or feed-water purifier, having a séries of pana, 
vertically arranged above the filter, and a spaee or ctianiber above the pans, 
and water inlet, connected to the steam-doine by a pipe, so as to discharge the 
gases from the top of the purifier directly into the boiler, substantially as 
herein set forth." 

The bill also charges the infringement of letters patent No. 434,324, 
granted August 12, 1890, to Ralph B. Day, for live-steam purifier, and 
assigned by him to the complàinant; but this charge has been with- 
drawn, and the bill as to this patent disniissed. 

The patentée of No. 274,048 sets forth in the spécification that the prin- 
cipal feature of his invention (which consista in Connecting by a pipe 
the top of the heater with the steam-dome of the boiler and with the 
steam-space of the boiler) can be employed with a combined heater and 
purifier, or with either a heater or purifier. This connection is by 
means ofwhat is termed in the claim "gas-escape pipe. M," passing 
from near the top of the purifier into the steam-dome of the boiler. The 
object of this pipe is to aîlow the direct escape of the gases generated in 
the heater. The shell of the heater, whioh is circular, is constructed of 
boiler-iron, adapted to reSist the same pressure as the boiler. It is placed 
vertically at the side of the boiler, and contains, in its upper part, a 
séries ôf shelves or pans, over which the cold water, admitted at the top 
through a pipe, passes, in the opération of heating and purification. The 
water is first admitted into an overflow pan. This pan is plaoed oppo- 
site the upper steam-pipe, L', which is supplied by live steam direct 
from the boiler, so that a ënrrent of steam will striké against the water 
as it passes from the overflow pan on to the séries of shelves or pans im- 
mediately below. At or near the bottom of the séries 6f shelves or pans, 
a branch steam-pipe, L, from the boiler, admits stéam, which passes up 
over the pans as the water passes down. By employing steam-pipes 
from two to four inches in diameter, the water in the purifier is kept at 
or near the same température as that in the boiler, and the space above 
the overflow pan forms, in fact, a part of the steam-dome of the boiler. 
As a conséquence, the inVentor States, deleterious gases, escaping from 
the 'Water as it is being freed froîn impurities, rise into that space,^ and 
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pass through the gas-escape pipe into the steam-dome of the boîler with- 
out passing through the boiler itself. The inventor sets forth that an- 
other very itûpiorteàt resuit is that by thus highly heating the water in 
the putiâer a otracli iiiore perfect puriâcation is obtained than in pûrÎT 
fiers, wh}«;hd<i bot in fact form a part pf the boiler, by employiiig liVe^ 
steatiî jSjîe comieëtioâs to beat aind purify the feed-water. In the com- 
plainant's purifier^ thèTpater, having been heated in paasing over a séries 
of shelves or pans, where the minerai impuritiés are mostly removed, is 
passèd dbwn through a passage on one side of the filtef châmber into a 
mud-well. This chamber and the mud-well, with a filtering chamber, 
constitute the lower portion of the purifier, where the heavier substance 
settlesv and may be blown off from time to time, through a pipe at the 
bottoih ôf the purifier. The water passes frôm the fflud-well into the 
filtering chamber, thence up through any suitable filtering médium, and 
through pipe, K, into the mud-drum located immediately below the 
boiler; or pipe, K, may connect with the boiler direct. 

The défendants' purifier was manufactored by the Hoppes Manufactur- 
ing Company of Springfield, Ohio, which manufactures and sells the 
Hoppes feed-water heater and purifiers under letters patent 318,112, 
granted May 19, 1885, to John J. Hoppes, of Springfield, Ohio. The 
défendants' pv^rifier, as made and sent out by the manufacturers, was 
provided with but one flange for steam- connection, and the usual open- 
ings for the other pipe connections. The défendants' purifier was first 
connected up by a single pipe to the boiler-drum. Afterwards two pipes 
were put in near one end of the purifier, and, thèse not accomplishing 
the desired resuit, asthere wasno deposit on the rear end of the purifier, 
the défendants made a second pipe connection from the rear end of the pu- 
rifier to the steam-pipe, and in this instance the steam-pipe run the feed- 
pump. The purifier itself is placed longitudinally , instead of vertically. 
It is a metallic cylinder, constructed of boiler.irpn, and provided at each 
end with suitable coyers or heads, which are removable. Extending 
longitudinally through the cylinder is a séries of troughs, arranged one 
above another, and closed at eacji end by suitable end-pieces, which ex- 
tend above the side of the trough, each being provided at either side 
■mih a projection adapteil to rest pn supporting rods or ways, which ex- 
tend longitudinally alopg each side of the interipr of Ihe cylinder, and 
are secured to supporting brackets, which are in turn secured to the 
cylinder. The troUghs are adapted to slide on thèse rods or ways, and, 
when one or both the heads of the cylinder are removed, may be readily 
withdrawn from or slipped intp lie cylinder. Immediately above the 
upper trough is a perfpiated supply pipe, provided with a perforated 
bottom, and extending longitudinally within the cylinder and near its 
top, almost the entire lerigth of the upper trough. This pipe is con- 
nected by a suitable inlet pipe to the pump or other source of water sup- 
p}y. Immediately uhder the lower trough is a removable horizontal 
plate, the edges of which are turned up so as to form flanges, which 
rest ou the lower curve of ihe cylinder; said plate thus fprming, with 
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the bottom of the cylinder, a compartment whîch closes at each end by 
vertical perforated plates. The removable horizontal plate is extended 
at its rear end beyond the troughs, and is provided with a head or flange 
projecting upward beyond the bottom of the lower trough, the flange being 
considérably shorter than the trough. Its forward end does not extend' 
ont to the end of the troughs, but rests on the perforated vertical plate,- 
thus forming a pocket or chamber in the forward part of the bottom of 
the cylinder. The vertical perforated plate which closes the rear end of 
the compartment in which the filtering material is placed extends back 
some distance, so as to form a chamber to the rear of the filtering cham- 
ber, and under the plate. From this chamber leads the water-exit pipe, 
which extends downward and out from some distance above the bottom 
of the chamber. When this heater is ifsed as a live-steam heater, a con- 
nection from the steam réservoir of the boiler is established by a pipe 
which leads into the top of the cylinder of the heater, the exit pipe 
above described being connected to the water inlet of the boiler. There 
is also a blow-offor discharge pipe, which leads from the chamber above 
described, which is in front of the filtering compartment. Thè plates 
above described are made removable for the purpose of reraoving or re- 
placing the filtering substance, and that they may be easily cleaned. 
When used as a live-steam heater, the bottom of the casing or cylinder 
is feo placed as to be above the water-line of the boiler. The opération 
is as foUows: The water is pumped or otherwise forced into the supply 
pipe, and falls into the top trough. When that trough is fiUed, the water 
îalls over the sides thereof, and, foUowing the outer surface of the bot- 
tom, which is curved, flows in a uniform sheet thereunder until it reaches 
the center, when it drops- into the trough below, and so on through each 
successive trough, until it falls on the horizontal plate, and flows along 
the same into chamber, C, below. From that chamber it passes through 
the filtering chamber into the exit chamber, and thence through the 
exit pipe into the boiler. As the water passes through the troughs, itis 
brought irito direct contact with the eteam, and becomes throughly 
heated. As each troDgh remains fîlled with water, the sédiment or im-' 
purities fall to the bottom, and are retained. The water, flowing in a 
uniform sheet Under the bottom of the troughs, and subjeoted to the direct 
action Of the steam, parts with the lime or other incrustating substances 
which it contains, and thèse are deposited on the under side of the 
troughs. There are some other détails of construction to which it is not 
necessary to refer. It is obvions from this description that the change 
from the vertical position of the purifier to the longitudinal is not ma- 
terial, and it is conceded that the purifier as it came from the manufact- 
nrers, and as it was first set up for use by the défendants, was not an in- 
fringement of the complainant's. 

Wood <& Boyd, for complainant. 

Pavi A. Staley, foi? respondents. 

Sage, District Judge, (after stating ihe case,") It is conceded that the 
onlj real différence between the complainant's purifier and that patented 
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to Bdwiii- R. Stilwell, Julir- 28,-1867, (No. -66, 998,) is by; the addition 
6f thB)ga8-e8caï)e pipe, M, as ehôwn in the complainant's purifier. The 
purifiteripatented July 23, 1867j had but one pipe, Connecting with the 
boiler,!and supplying steam; and one pipe, Connecting the water-well 
of the purifier lothe boiler, for supplying the boilér. That purifier was 
designed to do its work, so it is stated in the spécification, by the action 
of live «team direct from the boiler. Prior to that is shown patent No. 
41,374y Januàry 26, 1864 ^to A. M. Granger, wherein the steatn-supply 
pipe connecta with the ûiain steam-pipe, which supplies the engine, or, 
it is stated, may be conneeted to receive steam directly from the boiler. 
On September 18, 1866, patent No. 68,099 was issued to Hasecoster and 
Stephens,: for a feed-water heater with an inlet and outlet steam-pipe, cor- 
responding to steam-pipes, L' an"d L," in complainant's purifier. Steam 
was introduced into that heater from the exhaust pipe of the engine, 
through the lower steam-pipe, and the upper pipe was provided for its 
escape at or near the upper end of the vertical sheet-iron cylinder or shell 
of the heater, which was intended to be also a purifier. Patent No. 
169,362, to Tellier, November 2, 1876, for water tilter and purifier, 
shows at the top of the cover a gas-escape pipe, provided with an auto- 
matio valve. A com mon instance of the use of valves or {)ipes to permit 
the escape of air or gas in order that the live steam may enter is in steam 
radiators for heating purposes. In Hayes, Jeffrey & Schlachs' heater 
a.nd purifier, — patent No. 226,068, March 30, 1880, — the feed-water 
enters at the top of the dôme of a steam boiler, and passes down through 
filtering material, and thence directly to the boiler. Two tubes, each 
two inches or more in diameter, and extending from the boiler into the 
upper part of the dôme, constitute the passage-way for live steam to heat 
the water and assist iû the purification. French's purifier, patented 
December 6, 1881, (No. 250,519,; upon an application filed August 23, 
1880, bas an outer drum or jacket surrounding the purifier, and sup- 
plied with live steam from the boiler above the water-line, the object 
being to keep the inner drumr^which is the purifier — hot. The bottom 
of this outer dium is conneeted by a pipe with the boiler, so that the 
steam which, by condensation in the space between thè two drums be- 
comes water, will run into the water by gravity. French subsequently 
made an improvement on this purifier, for which he obtained patent 
No. 250,520, applied for September 5, 1881, and granted December 
6, 1881. This improvement shoWs a pump in the dôme of the boiler, 
which, by pipé connection; forces steam Irom the boiler through the 
purifier also, and, as an alternative device, a pump for exhausting the 
steam through the Connecting pipe from the purifier to the boiler. For 
this'last pump, it is stated in the spécification, an injector or syphon 
may be substituted. By changing the connection, the opération of the 
first pump may be reversed; that is to'say, it will exhaust the steam 
through the apparatus, instead of forcing it into the apparatus, either 
way causing the desired circulation. 

1 The above are the ànticipating déviées ofi'ered on behalf of the défend- 
ant. Without entering upon a detailed examination of them, it will be 
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sûfficîent to say that, if the^€a^Ker patenttd Stilwell (No. 66,998, July 
23, 1867) does not antidpafe the complainant's patent, none of the 
otherâdo. The radical différence between tbat and the complainaut's 
purifier is that the complainant's is provided withthe gas-escape pipe, 
M. The supply pipes being of large capacity, the température of thé 
water in the purifier and in the boiler is nearly the eame. As a consé- 
quence, deleterious gases and air are set free. Thèse rise to the top of 
the purifier, where, but for the escape pipe, M, they would accumulate 
and prevent the contact of the steam with the cold water as it is intro- 
duced into the heater, and retard the condensation of the steam, and 
thereby the heating of the water to be purified. The escape pipe, M, 
Connecting the purifier with the dôme of the boiler, causes a constant 
discharge of the gas, and also a free and constant, circulation, greatly 
faeilitating the heating of the water in the purifier, and increasing the 
deposit of impurities; This very désirable resUlt had not been so well 
accomplished by any one of the previous devices. There is a conflict 
of views and théories, as disclosed by the testimony, with référence to 
the method by which tbe result is accomplished. I shall nbt stpp to con- 
sider them. I do not care tô go into the discussion of tbe philosophy of 
the opération of the complainant's device. It is urged on bebàlf of the 
défendants that the escape pipe is not necessary fpr the production of 
the depired, resuit of circulation,, and that the steanirpipeà Connecting 
with the boiler will, if made large enough, accomplîsh the same resuit 
by passing the steam in througl^tbe under pipe, gnd the gases out tKrough 
the upper part of the pipe. That may be true, ànd that method was and 
is free to the défendants. If it would effect the pùrpose, they were and 
are at liberty to use it. The difficulty with théories is that they can be 
used to support either sîdè of à case, and that is pecûliarly true of this 
case. Bwi what we havé to deal with is facts; and, whatevef may be said 
in suppbi't of this orthat or the pthér theory, tHè record shows that the 
complainiîjït's deviçe is the result bf a ibng-côntînuéii course of expeii- 
mentBjMid that in fapt it bas proven to be more effective than any which 
precedea it. Even the défendants' record estatlishes that the escape 
pipe ^hicb,,wa8 attacÉed to tbeir purifier, 'ftnd cpnneçted it \^ith the 

steam-pijp^, was àppUed bepàiîsCwit^ 

was not gatisfactory, and tbat it remedied the, 4efect9. It is contended 
for the défendants th«it the defect resulted from the fa,ulty constiuçtion 
of the boiler, and Waa npt inthe purifier or its Connections; but the fact 
remains that the only thihg that was found thât wbuld reriaedy it was the 
escape pipé, ànd that didicomptetely remedy it, and didat; the same 
time conclusively prove the practical utiUty and Value pf the complainr 
■ftnt's device* The testimony for-the complainant p^roves that itSipurifier 
does its woVfc successfully, and keeps the boilers in good condition. ,The 
évidence ëatisfactorilyéstablisbes not only its uiility, but its superidrity. 
That it is novel is, I think, equally clear; and I am satisfied that ît is 
an inventioii. , iperhaps it might alsobé temieda "discovery," beéâuse 
it was the result of expérimenta which finally led to the eonstructioi) that 
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nràs p^ténted. Tbat thé défendants infringe is, I think, also clear. It 
i true tfaat tbe escape pipe of their purifier is conneoted to the steam- 
pipe ivhîcb suppUes the steam to run the feed-pump, and is not con- 
nected to the dôme of the boilier; but tbe variation is not material, and 
does not make the défendants any less infringers. The decree wÛl be 
for tbe complainant, for an injunction, with costs. 



VULOANIZÉD FlBEB Co. V. TaYLOB. 
(Oirouit CorntfD. DOcnoare. July 37, 189X.) 

PATBNT8 VOB IHYBKTIONB -^ IlTVBNTIOS — SUBSTITUTION OF M^TBBIÂU— CHAIB BaOKS, 

Erta. 

Letters patent No. 185,576, tsaued December 19, 1876, to Reuben H. Plass, for an 
improvement in seats and backs for chairs, and olàiming sltaply the substitution of 
TUloanized flber for veneera, coated paper, métal, etc., are void for want of inven- 
tion, as the application of an old material to a new use, as a mère substitute, is in 
no sensé an invention or discovery, Smith r. Vuloanite Co., 93 U. S. 486, distin- 
gttished. 

In Equity. Suit by the Vuîcanîzed Fiber Company against Edward 
M. Taylor for infringernent ôf a patent. On motion for preliminary in- 
junction. Denied. 

Bradford & Vandegrifi, for cômplainants. 

Wm. S. HUlea, for défendant. 

Wales, District Judge. Letters patent No. 185,576, dated December 
ils, 1876, for an improvement in seata and backs for chairs, were issued 
to Reuben H. Hass, and subsej^Uently, by sundry mesne assignments, 
became the property of the copiplainaùt corporation, whicb now sues 
the défendant for an infringemepf, The défense is want of novelty and 
,^e conséquent unpaténtability pf tbe alleged improvement. The spec- 
j;Çcation States the object Qf the improvement to be—- 
"A Beat or back for chairs, Ibunges, etc., of greater strength, durability, and 
rigidity, and less liablé 'tcj be aflected by the atmosphère than those of the or- 
dinary cbaracter. He^toïore veneers; coated paper, métal, and other mate- 
riais hâve been employed as substitates for cane and leàther in the manufact- 
ure of aeats and backs for chairs, etc., but to a greater or less degree bave 
fàiledto meet the requirements of a practical article." 

After detailing the objections to other materials, and in the making 
of chair seats and backs, the spécification continues: 

"My improved seat, vhich is liable to none of thèse objections, consista of 
vegetable fiber formed into a sheet wbich is tough, elastic, light in weight, 
ilexible, yet possessing the requlsite stiflness, extremely durable, and of any 
reqnired color." 

The spécification next describes the process of making the vegetable 
.fiber, and concludes: 
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"The material thus prepared is termed • vulcanized flber.'and may be used 
In sheets or strips, solid or perforated, and applied to either the bottoms or 
baeks of chairs, lounges, and other furniture. I do not claim vulcanized 
flber, as that is not my invention. My invention relates ônly to the improve- 
ment of chair seats, backs, etc., and conslsts in the aj^lication of the mate- 
rial herein named in the manner set forth. I claim, as a new manufacture, 
a Beat or back for chairs, lounges, etc., consisting, in whole or in part, of 
vulcanized flber, — that is, vegetable flber prepared by treating it with chloridé 
of zinc, or its équivalent, consplidating and diying as set forth." 

Does this claim, in connection with the spécification, présent a pat* 
entable invention? The provisions of the constitution, art. 1, § 8, subd. 
8, is that congress shall hâve power to promote the progress of science 
and useful arts, by securing for limited times to authors and inventôrs 
the exclusive right to their respective writiûgS and discoveries. The 
beneficiary must be an inventer, and must hâve made a discovery. The 
patent law has always carried out this idea. In the act of Jnly 8, 1870., 
(16 St. p. 201, § 24,) the patentée was required to be a person who had 
"invented or discovered any new and useful art, machine, manufacture, 
or combination of matter, or any new or useful improvement thereof;" 
and that language is reproduced in section 4886, Rev. St. So it is not 
enough that a thing shall be new, in the sensé that in the shape or form 
in which it is produced it shîill not bave been before known, and that.it 
shall be useful; but it must, under the constitution and the statute, 
amount to an invention or discovery. Thompson v. Soissdwr, 114 U. S. 

5 Sup. et. Rep. 1042. 

What d'id Plass claim to hâve invented or discovered? Not the pro- 
cess of making vulcanized fiber, for that he expressly disclaims, but 
simply thé substitution of that material in the place of wood, iron, or 
leather. The substitute purposés no new function, nor does it produce, 
in combination with old materials, a new resuit. The application of a 
material that was never before used in making chairs did notrequire the 
exercise of the inventive facûlty. He may bave been the first person to 
see thè adaptability of vulcanized fiber to this purpose, and to reduce it 
to practice; but that was nothing more than the judicious sélection of a 
material for two of the component parts of a chair,— a choice that could 
hâve been made by any mechanic who was skilled in the art of making 
chairs, and had the material at hand. Before the date of Plass' appli- 
cation for his patent, vulcanized fiber had been employed as a substitute 
for wood aûd for leather in the manufacture of various articles in com- 
mon use, and is now extensively used in the making of traveling trunks. 
In the course of time, if its cost shall become cheaper, it may still more 
generally take the place of other materials. But such substitution, if it 
amounts to nothing more than the change of one substance for another, 
the new performing the same function as the old, will not constitute in- 
vention or discovery, according to the légal meaning of those words as 
defined by repeated décisions of the suprême court. The substitution 
may produce in some respects a new and useful article, yet, if it is not 
the result of a créative invention, it will not be entitled to a patent. 
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In Hichv.Kikey,!l8 Wall. B-TÛ, the patent related to arl împroved 
wagon-rteach; that is, a pôle coHnedting the fore aïid hind axles of a 
wagon, whieh was caxVed upward flrom thë hind àxle so as to allow the 
fore wheels tp ]pas3 ùûder it whiçii the wagon was tui^ned around. The 
contrivancë was not îiew^'but had formeriy been inade of wood through- 
out, having the curved part strengthened py iron straps bolted together. 
The improvement of th« plaintiff consisted in leaving ont the wood in 
the curve, and substituting irùn, wheriïby the reaéh was made less bulky, 
but in ajjother respects having ihe 6ame shapeand performingthe same 
office as before. Mr. Justice Bbapley, in delivering the opinion of the 
court, said: 

"It is certainly difflcult to bringthe case within any recognized ruie of nov- 
elty by whicb the patent ^n be sustained. The use of one material instead 
of another in constructing a known machine is, in most cases, so obviously a 
matter of mère mechaniçal judgment, ànd not of invention, tliat it cannot be 
called an invention unlés^ some new and usfful resuit — anincreaseof effl- 
ciency or a decided saving in the opération— is clearly attained. Some évi- 
dence was given to show tliat tlie wagon-reach of the plaintiff is a better 
reach, requiring less repfeir, as having greater solidity than the wooden reach. 
But it is not sufflcient to )?Ting the case out of the category of more or less 
excellence of construction. Axehelves made of hickory inay be more durable 
and more cheap in the ënd than those made of beech or pine, but the first ap- 
plication of hickory to the purpose would not be therefore patentable." 

In Hotchlciss v. Gremwood, 11 How. 248, the court decided that the 
substitution of porcelain for métal in making door-knobs of a particular 
construction was not patentable, though the new materialwas better 
adapted for the purpose, and madea better and cheaperljpob; and so, 
also, the substitution of wood for bone, as the basis of a bottom covered 
with tin, was held to be not patentable. 

In support of Plass' patent, coànsel for complainant relied on the case 
of SmilÂ V. Vulcanite /Qo,,, 93 U. S. 486. There the patent was for an 
improvement in the manufacture of artifiçial sets of teeth, and consisted 
in substituting a plate made of vulcanizable compound for the cément 
or other material formeriy used. But there was something more than 
a substitution of hard rjcibber for gold, silver, tin, etc. The, article made 
uîider the patent was à combination of materials fused together, and pro- 
ducing anew resuit, which differed in its mode of manufacture from 
any other article of its class, and was vastly better in several respects to 
ail that had been before known. Plass' claim is for a plain substitution, 
like the iron in the wagon-reach and the porcelain in the door-knob, 
being the same in principle, and certainly displaying no higher degree 
of ingenuity. The motion is denied. 
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liEE V. PiLLSBUBY et cH. 
{Circuit Court, V. Mnnesota. January Tenu, 1893.) 

1. Patests ïob Inventions— Pbopeett Rioht— Damages pob Inebingbmbnt. 

Th» exclusive use granted by a patent 1b a property right, and a plalntiif, In an 
action at law for infrlngement, may recover actual damages therefor. 

8. SaMB— CONSTBnCTION OF Claim— Inoperativb Ci<aim. 

The'words "substantially aa specifled, " In the claim of a patent, are to be given 
eftect; and where the claim,. read literally, would be inoperative, their eflect is to 
inclnde in the claim éléments or devicea coutained in the spécification that are want- 
ing in the claim. 

8. Same — ^Damages — Général Evidence. 

Where there is no license fee, and nothing to show that the patentée puts hls ma- 
chine upon the market» he must fumish other évidence to enable the ]ury to come 
to a proxlmate amount of the damage which he bas sustained by the infrlngement, 
and for thls purpose gênerai évidence may be resorted to. 

4. Bamb. 

The actual damages suffered by"plalntift may be arrived at by évidence showing 
the value of that which défendants hâve used, the utility and advantage of the in- 
vention of the plaintift over the old modes ordevices that hâve beenUsed forwork- 
ing ont similar results, and the saving eSected thereby. 

8. Same— Nominal Damages. 

Plaintiff can recover only nominal damages for the infrlngement of an Imprac- 
ticable machine, or if he fails to show actual advantage to défendants by the use 
of bis machine. 

6, Same— Pboop of Damages— Merb Opinion. 

Plaintiff must prove the actual damages directly, or show such facts as wlll en- 
able the jury to ascerlain the amount; and mère opinion as to the amount of that 
damage cannot be considered. 

7.. Same — Measbbe op Damages. 

The proper measure of damages for infrlngement of a patent is Bn indemnity to 
the plaintiff for the loss sustained by the infrlngement. 

Action at Law for the infringement of letters patent No. 155,874, i». 
sued to the plaintiff October 13, 1874, ior a seed separator. It was 
claimed by plaintiff that certain machines of défendants, used in their 
Bciills, infringed the third olaim of fais patent. Plaintiff's machine con- 
sista of a revolving shëet-metal cylinder, into which the grain is spouted. 
The cylinder is perforated wilh holes large enough to receive such grains 
as cockle, but too small to receive the wheat grains conipletely within 
them. On the outside, a skin belt, as wide as the length of the cylinder, 
Burrounds it, so as to cause the perlorations to retain the cockle. A 
trough is susnended lengthwise within the cylinder, and as the cylinder 
revolves the cockle is retained in the perforations, carried above the 
trough, and is dropped upon it, to be discharged out of the machine. 
This chute or trough bas a brush at one edge, which rubs against the 
inner surface of the cylinder, to brush down the wheat, and leave the 
cockle in the holes, to be carried up and dischurged in the trough. The 
third claim reàds: "The brush, J, in combiuation with thé perforated 
cylinder, A, and trough, C, substantially as specifled." Défendants con- 
tended that the claim was inoperative, because it did not include the 
Bkin belt; that they did not inJringe it] also that it was anticipated by 
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the prîor art exhjbited in American patenta, 92,073, June 29, 1869, to 
Mace; 142,170, August 26, 1873, to MOler; 73i803, January 28, 1868, 
to Hancock & Leaman; 118,094, August 15, 1871, to Balch; in three 
French patents, two English patents, and a Gernian publication prier to 
Lee's patent. It was conceded that the perforated cylinder with a jacket 
around it, as weU as cylinders with indentations for the same purpose, 
and used in connection with a trough, were old; also that brushes for 
various purposes were showh in some of the prior foreign patents, in con- 
nection with such revolving cylinders. The machines of défendants hâve 
an indented cylinder, instead of a perforated one with a jacket. Plain- 
tiff admitted that he had never made nor put into opération but a single 
spécimen of his machine, which occurred a few months prior to his ap- 
plication for his -patent; nor had there been any manufacture thereof 
Tindêr licenses. On behalf of défendants it was contended that, under 
such circumstances, plaintiff could, at most, recover only nominal dam- 
ages; citing 3 Rob. Pat. §§ 1053, 1054, 1P62, and note; also pages 352- 
366, Eude v. Westcott, 130 U. S. 152, 9 Sup. Ct. Rep. 463; Mayor v. 
Ecmsom, 23 How. 487, 7 Brod. Pat. Cas. 88. Plaintiff cited, contra, 
Suffolk Co. V. Haydm, 3 Wall. B15; Paclcet Co. v. SkMes, 19 Wall. 617; 
Root V. RaUway, Go., 106 U. S. 198. , 

Défendants requested the foUowing instructions to be given the jury 
on the subject of damages: 

"That the loas sustained by the plaintiff dépends upon the use which he 
makes of hia right. ïhat vindictive damages are not allowable, and that 
plaintiff is not entitled to more damages tiian the advantages he would hâve 
enjoyed but for the infringement complained of. Tliat where an inventer 
bas not exercised his invention in any way, and neither dérives nor purposes 
to dérive any advantage from his rights under the patent, he cannot austain 
more than nominal damages from the use of his invention by othera. That 
the plaintiff having proved that he nisVer made more than ohe machine em- 
bodying bis invention, which was long since destroyed, and having produced 
no évidence that he had ever manufactured or intended to manufacture hia 
devJce, no évidence that he had ever granted any licensë, and no évidence 
thathe made any use of his invention by uaing it himself, he is, in case of 
infringement, entitled to only nominal damages. That, the plaintiff having 
failed to prove an established license fee, or a dépréciation of the value of his 
exclusive use by the infringement, be can recover only nominal damages in 
casé défendants bave infringed." 

The court refused thèse instructions, and instructed on that question 
as contained below. The same question arose on a former triai of the 
case, and the instructions of the court were then the same in substance 
88 "no^ given. 

Davis, Kellogg & Severance and Kdtk, Evam, Thompson & Fairchild, for 
plaintiff. 

WinM&r, Mandera, Smith, Bottum & VUas, for défendants. 

NEijflON, District Judge, {charging jury.) This suit is brought to re- 
cover damages for an alleged infringement of letters patent granted to 
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the plaîntiff on October 13, 1874, for çin improvement in seed separators. 
The patent has three claims. The third only is alleged to be infringed 
by the défendants. The patent laws are passed to promote the progresa 
and to encourage inventions of the useful arts. Meritorious inventera 
are protected, and they are granted the exclusive right to manufacture, 
sell, and use their inventions. If the subject-matter of the patent pos- 
sesses novelty and utility, the owner is protected against the use of it by 
any other person without his consent. The exclusive use granted is a 
property right, as much so as any other property of the patentée. So 
in this case, if the third claim in the plaintiff's patent is determined by 
you from the évidence to be valid, and the évidence also proves infringe- 
ment by the défendants, the former îs entitled to recover actual damages 
for such infringement. The third claim is as follows: "The brush, J, 
in combination with the perforated cylinder, A, and trough; C, sub- 
stantially as specified." The language, "substantially as specified," is 
to be given eflect Such phrase relates to material featurés of the com- 
bination specified, to be ascertained by considering the purpose of the 
machine, and what are the éléments of the combination which are 
effective in producing the resuit intended. It refers to the spécification 
for such éléments or devices wanting in the claim; and éléments of the 
combination not specifically mentioned in the claim may be included 
therein, — that is, in the claim, — in the light of other parts of the spéci- 
fications, which are applicable. So that, as this third claim, reading 
it in its literalism, would be inoperative, in my opinion the skin belt 
may be included as a part of it, jacketed about the perforated cylinder 
in the manner described in the spécification, and I instruct you that my 
construction of this third claim is that the skin belt must be embraced 
in it, and, when considering the défenses interposed, you must so con- 
strue the claim. Now, gentlemen, you are to détermine this question 
as a jury of business men. Some of you, I know, are familiar with 
mechanism to a certain extent; others are familiar to some extent with 
the opérations of milling. You will give this case bareful considération, 
weigh ail of the testimony that has been introduced hère on both sides, 
and détermine whether the plaintiff has sustained a case which entitles 
him to damages. If, in your judgment, he has done so, and his rights 
hâve been invaded under this patent by the défendants, then he is en- 
titled to actual damages, and the question then presented is, what 
amount is he entitled to recover? You can readily see, where there is 
no license fee, no price fixed for royalty, and nothing disclosed which 
would show that the patentée puts upon the market a machine, for the 
use of which he charges so much, it is a very difficult matter to déter- 
mine what the amount of damages nflay be in a certain case; but, like 
ail questions presented to a jury for their détermination, the plaintiff 
is bound and required to give some data, and must furnish the jury 
with évidence, so that they may be enabled to come to a proximate 
amount of the damage which the patentée has sustained by the infringe- 
ment. In other words, gênerai évidence may be resorted to for the pur- 
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pose of furnishîng dato for the jury to come toa cpi^clusîon. They are 
to take intçicgpsideratiqn and look at the value anclutility and advan- 
tages of the pfiieutee's machine over other makes of sêeid separators, and 
ascertain that value from^all the évidence as to ita character, opération, 
and effect; and you will take into considération the value, if any, of 
Ihat which the défendants hâve used belonging to the plaintiff to aid 
you in forming a judgment of the actual damage plaintiff has suslained. 
It is conceded that, during the time for which plaintiff seeks to recover, 
the price of wheat.was 60 cents a bushel, the value of the cookie seed 
which is extracted also has been shown, and évidence has been intro- 
doced tending to show the saving effected by the use of the plaintiff's 
invention. This évidence has been offered hère, and it is very appro- 
priate and pertinent, as going to show the utility and advantage of the 
invention of the plaintiff over the oîd modes or devices that hâve been 
.usedjfor working out similar résulta. Upon those data you are furnished 
with something by which you can arrive at perhaps not an accurate, but 
a prpximate conclusion as to what amount of damage has been suffered 
by the plaintiff, if you think he is entitled to recover damages. I hâve 
been presented with many requests by counsel for défendants, some of 
which I will giveyou, some I bave qualifîed, and others I hâve refused. 
t will rend those I propose to give,and those I havequalified, giving the 
qualifications, aiîd I st^te to you that thèse instructions I give are to be 
received by you as part of the law in the case. That, in case the jury 
find an infringement, the plaintiff is only entitled to the damages 
he has sustained, and, if the jury believe nis machine to be impractica- 
bie, and useless practically, he would only be entitled to nominal dam- 
ages for the infringement. That it is the duty of the plaintiff to set 
forth and prove the actual damage to which he claims to be entitled, and 
that, if he fails to show actual advantage to the défendants by the use 
of bis machine, he would be entitled to only nominal damages in case 
the défendants infringe. That it is necessary to the showiug of actual 
damage by the plaintiff that he should prove the same directly, or show 
such facts as will enable the jury to ascertain the same, and that mère 
opinion as to the amount of that damage cannot be received or con- 
sidered. That the proper measure for damages for the infringement of 
a patent is an indemnity to the plaji;itiff for the loss sustained by the 
infringement. You will recollect that there is some claim with regard 
tb this trough or this device with a flexible brush attached to it,— that 
it was uuserviceable, and was not put on for any such purpose, as the 
'whëat never rose up to that point. There is eviclence on the part of the 
plaintiff that the wheat did rise up to that point. That is a question 
ibr you to détermine. You are to détermine what the opération of this 
briish was for that purpose, and what the opération of the machine 
i^ss, and say do or do not the défendants infringe the combinatioq in 
the patent issued to Mr. Lee. The plaintiff might hâve brought his 
suit in equity.,,and had it setUed without intervention of a jury, but be 
présenta his case in an action at law, as be lias a perfect right to do. 
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If the jury corne to tite conclusion that the plaintiflPs Invention. '■wàs a 
valid oné.^nd that there has been infrîngement où tBie part of the de- 
fendants they can award damages to the plaintiff, but not to exceed the 
amouiit clâimed, $1,600. 
The jùiy returued a verdict in favor of the plaintifC in the sum of $1,600. 



The Empebob. 
United States o. The Empebob. 

(IHsMct Court, E. D. New York. February 23, 1893.) 

PHSALTTBg AND. FOBFBITURES — ILLBSAI. DCMPIN» — ACT O» JUNB 29, 1888— TTHO IS 
"PsaSON OÏFENDINa"— WHEN Tna not "CJsBD OB EMPLOTED''INVlOLA'nNa'Ac!T. 

The aotof June 29, 18S8., (35 St. at Large, p. 209.) prondes that niii4 shall not be 
dumped within certain lunits around the port of New York; that every person, 
firm, or corporation engage in removin^ mud shall be responsibie for its deposit 
outslde'cf auoh limits; that for every violation of the law the person oflending 
shall be deeued guilty of an offense against tiie act ; and that any beat used or em- 
ployed in yiolating the provisions of the act shall be liabl9 to a penalty. On suit 
brought tb recover such penalty against a tug which, with scows, wa? on her way 
to the dumping ground in the usual course, and weU ont to sea, but still -within the 
prohibited limits, when the socw-men, who were in nowayconnected with the tug, 
with their own volition, and without the knowledge of those on the tug, and con- 
trary to her captaia's express orders, dumped the scows, TieJd, that neither was 
the mastér of the tug a "person oflending, " within the meaning of the act, not Was 
the tug" used or employed" in the illégal act of the SCO w-mon. 

In Àdmiralty. Suit to recover a penalty for illégal dumping, ïibel 
dismissed. 
Jesse JoAnson, U. S^Dist. Atty., forlibelant. 
Oirpenfcr <fc AfosA«r, for daimants. 

Brown, District Judge. The above libel was filed undèr the act of 
June 29, 1888, e. 496, (25 St. at Large, p. 209,) to recover against the 
tug Emperor the penalties présbribed by that act for dumping within thé 
prohibited limits certain mud excavated in the \North river. The mud 
had been loaded upon two scows Nos. 19 and 34, bélonging to the Mor- 
ris & Cumming Dredging Company, which after being loaded wére made 
fast to the stake-boat belbw Liberty island. The steam-tug Elûpéror, 
not belongirig to that company, was employed to tow the two'scows* out 
to sea to the prescribed duiinping ground. Betweén 13 and 1 o'clôck on 
the night of July 25th, she took the two scow-ménbelbiiigirigtti the scows 
frohi Jersey City, landed them aboard the scows, aûd' then prpceeded 
down the bay With the scows in tow on a long hawser, haVing pre^ripnsly 
obtained the permit for dulnping as required by the act. • lii 

Thè évidence showa that when the tug took the Scow-rnen lafepSrd at 
Jersey Cityvorie of themi sàid to thecaptàin of the tug that hë WOréld igivè A 
whistile or show a light when the scows Werè'dttmpéd. The câ^ptàiii ré- 
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plied that he would hâve no such thing done; that he had been in trouble 
befoie; 8°d that the boows should not be dumped untilhe gave the nsual 
signais of three or four whistles after he arrived at the dumping ground. 
While the tug was on the way to the dumping ground in the usual course 
and well out to sea, but before arriving at the dumping ground, and 
while withih the prohibited limits, the men on the scows, of their own 
volition and without the knowledge of those in charge of the tug, and 
without any signal from the tug, and contrary to the captain's previous 
orders, dumped the loads of mud through the bottom of the scows by 
drawing the iiastenings of the bottom and allowing the mud to fall through 
in the easy way provided for that piirpose. The scow-men were in no 
way connected with the tug. I must therefore treat the case as one in 
which the unlawful dumping of the scows was in nb respect by the act 
or volition of the owners of the tug, or of any person on board of her. 
The question submitted is whether the tug is nevertheless made liable 
for a violation of the act. 

Th!é fôurth section of the act of 1888 provides as foUows: 

"AUmiid," etc., "excavated from any slip," etc., "and plaeed on any boat, 
scow or Vessel for thé ptirpose of being taken or towed upon the waters of the 
harborof New Yoiktoaplaceof deposit, shallbedeposited * * * within 
such limits as shall be deflned and specifled, * * * and not other wise. 

"BVery person, flrm or corporation being the owner of any slip, bas in or 
shoal from which such mud," etc., "shall be taken, dredged, or excavated, and 
every person, firm or corporation in any mauner engagea in the work of 
dredging or excayating any such slip, basin or shoal, or of removing such 
mud," etc., "therefrom, Shall severally be responsibîe for the deposit and 
discharge of such mud," etc., "within such limits sodei^ned and prescribed; 
* * * and for every violation of the provisions ofthis section the ^er«o» 
offending shall be guilty pf an offense against this act, and shall be punished 
by a fine equal to the sum of $5 for every oubic yard of mud," etc., "not de- 
posited or discharged as required by this section. 

"Any boat or vessel med or empldyed iri violatîng any provision ot this 
act shall be liable to the pecuniary penalties imposed thereby, and raay be pro- 
ceeded against summarily by way of lilîel in any district court of the United 
Çtates, having jurisdiction tbereof." 

,The last sentence quoted, though forming a part of section \, isequally 
applicable to ail sections of the act. The previous parts of section 4 are 
confined exclusively to violations (rf section 4. The controverted ques- 
tionis whether the Emperor in this case was "used or employed in vio- 
lating" the act. It is urged that it should be so regarded, because by 
the previous language pf isection 4 it is provided that every person , firm or 
corporation engaged in removing sucî^ mud shall be "responsibîe for its 
disçharge" within the prescribed limits. It is not easy to détermine 
what is the intent of this section as respects the use of the word "re- 
sponsibîe;" for the sucçeeding clause of the same sentence is the only 
daï^8e that enacts any penalty or conséquence of violation; and that clause 
confines the penalty to the "person offending," and prescribes no pun- 
ishment or fine except upon the person offending. I think the last 
clause is a qualification and limitation upon the "responsibility " enacted 
by the previous clause, in so far at least as to prevent any conviction of 
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an ofiTense, or any punîshment by fine, of any person who is not in some 
way connected by proof with the performance of the illégal act. 

The Emperor in the présent case was proceeding in good faith to the 
prescribed dumping ground. She could not reach it except by first go- 
ing across the prohibited litnîts. There was nothing unlawful in her act 
or intent. Everything that she dîd was done in the performance of her 
duty to take the scôws to the proper place. She was "used and em- 
ployed" for that purpose, and for no other purpose. The dumping be- 
fore rpacliing the proper place was by no act, omission, or privity of thé 
tug; i)ut by the willful and criminal act of the men on the scows, 
whoUy independent bf the tug, and against the express ôrders of the 
captain. tt seems to me very clear that neither the captain, nor any 
person on board of the tug, was the "person offending" under the previous 
sentence of section 4; and that the tug was npt "used or employed" in 
the illégal act of the scow-men. To hold her liable would be to punish 
the innoceilt for the guilty; a resuit never to be reached ùpbn any am- 
biguous construction of the statute, but only upon its clear and unmis- 
takable meaning. To hold the tug, I must construe the expression used 
as équivalent to saying that the tug shall be liable for any violation of 
the act by the scow, or by those on board of the scow, while in iow of 
thé tug; which is certainly a very différent and broàder expression than 
that used by the statute. Had this libel been brought against the scows. 
themselves, instead of the tug, it might hâve been urged with mucb 
more force that the scows were "used or employed" in violating the act; 
because the mud was loaded upon the scows, and because it was directly 
by means of unfastening the bottom of the scows that the mud was 
dropped into the sea within the prohibited limits. But that was not the 
purpose for which the tug was used or employed, nor was it by any act 
or omission of hers. She was used and employed to take the scows to 
the proper dumping ground and was faitbfuUy performing that duty and 
could npt go in any other way. The illégal act was done independently 
of her, and outside of the scope of her "use and employment;" and I 
mnst, tberefore, dismiss thë libel. 
v.49F.no.9 — 48 
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' The SÀîïtJÎL' Marshall. 
PiTTMAKS et oL V. Thé Samthîl Mabseall^ ' 

(IMstrict Cottrt, JB, I>. ^i«7Ugan. Februaiy 6, 1^99i) 

. ' 'i ' 

1. ilABITIHB LiBRB— SCPFLI^S— ReBISENI AJO) NON-BeSIDBNT OWNEItS. 

ITnder the gênerai maritime law, no lien exista for supplies fu>;nished at the port 
ot a State of whieb the 8hip>oWner isâ résident, and ({Uœfe, wbether the rule is 
net the same where par^of tbe oyrners réside in the state in which is situated such 
port, and others réside iù ïoreign states, tbe f acts beingkndTni to tbe pàrty f umish- 
ing tbe vessel. ' . ■ ^ i i 

3. SaMB— CHABTBBBD VBgglil/T-RBSU>ENT,CSHABTEBEB— PbBSCUFTIOH^ : 

If a vessel, at tbe tim^ supplies ai;« lurnished her, is in tbe \ise, possession, and 
control of others than the bwner, wbion fact is or ought to bave been known tO a 
party,furnisbing supplies, and tue pjdrsob so having tbe possession of tbe vessel 
résides at the port.wbere the supplies- are furnished, tberç e;ç}Sts.the same pre: 
Bumption that crédit was nôt given to the vessel as in cases wbere tbe owuer ré- 
sides at such port. ! . , ;, 

8. Samb — Statutobt Libnb— How Eîwobôbd iîî Admibaltt. ' 

It is becanse the contract for suppUes is maritime that an aâmiralty court bas 
and exercises Its jurisdictlon in eniorcing the lien given by thé law of a state for 
its security,a|id adiniralty courts constnie and enforce such lien in harmony witb 
their gênerai pfincipiesi and under the same limitations and qualifications as per- 
tain to maritime lieùéingeneral; 

4. SAMB— STATDTOBT LlBlfS-^NEOESSABt PKOor. 

A material-man, seeking to enforce agalnst a vessel a lien for snpplies given by 
tbe stàtute of a state, must establisb by proof, as in the case of onefurnisbing sup- 
plies to a foreign vessel, that crédit was given to the sbip. ■■■-'■ 

6. Same— Chabteebd Vessel— EnfobceMbnt ov Lien — Eqdut. 

When the circumstancee dénote that the owner of a ve9sel Is not tbe party for 
whose interests the supplies are furnishèd, and would not be at fault if they were 
not paid for, it would be inéquitable that a ùiercbant sboùld bave the right to give 
crédit to another, and assert a lien tberefor, contrary to the stipulations and inter- 
ests of tbe owner. 

6. Samb— Statbmbkt ov CaSb. . 

Tbe oWner of a steam-ship baving obartered her to a Company ^bich was a resi- 
, dent of tbe same town as libelant, the charter expressly st^ulating against the 
création of any liens on the vessel, and tbe oircumstances inUicating that libel- 
ant supplied cotU to the vessel knowtng that she was under charter, and on the 
crédit of tbe charterers, who subsequently failed, held, tbat np lien attacbed to the 
vessel, either under the gênerai maritime làw or tbe statutè laW of Micbigan. 

T. Pbactiob— Amendino Libbl. 

Held, that the libel in tbis case, which claimed a lien under tbe gênerai maritime 
law, might be amended so as to assert a lien under tbe law of the state. 

In Admiralty. Suit to recover the price of coal furnishèd the steam- 
ship Samuel Marshall. 
Bowen, Douglas» & Whiikig, for libelants. 
Shaw & Wright, for claimants. 
Before Seveeens, District Judge. 

Sevebens, District Judge. The libel was filed in thls case for the 
purpose of en forcing a lien upon the steamer, the respondent in the case, 
for coal supplied by Pittmans & Dean for the steamer's use, in Septem- 
ber and on the Ist day of October, 1890. The libelants were coal mer- 
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chants at Detroît, havîng a çlock by the river, at whichvesséls navîgating 
the stream and the waters it çpnnects called for fuel supplies as occasion 
required. Their, principal ofBce was uot located near the dock, but fur- 
ther up, in a more central part of the business portion of the city. They 
employed a foreman, who had an office at the dock, whose duty it was 
to attend to the delivery of çoal to steam-vessels, when they would call 
for it, and to receive payment therefor, if the sale was for cash, or other- 
wise to keep a mémorandum of the amount, and of the name of the vessei 
supplied; to take a certificate from the master of such amount received 
by hira; and to also obtain from him the name and address of the party 
to whom the bills should be sent for payment, — ail of wbich he reported 
to the main office. When the coal was farnished on crédit, it was the 
custom of the firin to render by ietter addressed to the proper party, as 
indicated by the foreman's report, monthly statements, showing the 
amount delivered and charged to the vessei, together with the captain's 
certiticates çonfirmatory thereof. In a few days therealter it was cus- 
tomary to send a collector to receive payment of bills from parties having 
a place of business at Détroit. This method of doing business was habit- 
uai with the libelants. No inquiry was made at the time of furnishing 
coal as to owners' crédit or place of résidence, or whether the vessei was 
being rup by owners or charterers, or on whose account, except as above 
stated. The coal was charged upon their books against the vessei, ap- 
parently upon the assumption that, if the parties to whom bills were 
sent did not pay, they could assert a lien on the vessei. At the time 
when the coal in question was supplied, and during the whole season of 
navigation that year, the Samuel Marshall was owned by several parties, 
one ot whom resided at Détroit, and the others at Butfalo and other 
places in the state of New York. The vessei was enrolled at Buffalo, and 
that was duly indicated as the port to which it belonged, by the imprint 
on the stem of the vessei, pnrsijant to the requirements of the stafute. 
But during that whole season the vessei was under charter-party to J. E. 
Potts, for the use of the J. E. Potts Sait & Lumber Company, a Détroit 
firm, doing a very extensive business, involving the transportation of 
lumber, ore, coal, grain, etc., from Chicago and Duluth to Buffalo and 
retUrn. Anapng other vessels chartered for this purpose was the Marshall. 
The oliarter was of the bare ship^ and by it the charterers undertook to 
pay. the entire charges of the vessei, and the running thereof, including 
thewages of the captain and crew, who were also to be employed by the 
charterers, except that the owners reserved the right to participate in 
naming the captain, a stipulation usual in such contracts, and adopted 
ijqij.the better protection of the interests of the owners in the vessei; and 
thpro was an express stipulation against the création of any liens against 
the yessel. Coal had been furnished to the Marshall throughout the en- 
tire season of 1890 by the libelants in accordance with the usual cours© 
ofthieir business as above stiited, and the monthly supplies were ail paid 
forby the J. B. Potts Sait & Lumber Company, down to the month of 
Septetpber. In the early part of the seasouthe master of the Marshall, 
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on takîng in some côal, informed the foremail'of the libelants, at the dock, 
of the résidence of the cwners, and of her being linder charter to the 
Potts Sait & Lumber Company, and gave the name and address of that 
concern os the party to whom billg should be presented for payment. The 
office of that company was, and had been for some yeara, within the dis- 
tance of a block from that of the libelants. The statementa were made ont 
and sent to that company monthly, in the way airéady mentioned, and 
were paid by them to the collector. On calling for the amount of the 
July bills the company asked for time, and, after conferring with his prin- 
cipals, the collector took the company's acceptance for 60 days, and re- 
ceipted the bills as so paid, and the acceptance was duly paid. Bills for 
the coal iûcluded in the présent daim, amounting to $1,466, were sent 

in the same way to the Sait & Lumber Company, and on- the day 

of November the collector called for payment. The bills included also 
some Qoal supplied to another steamer employed by that company. Time 
being again asked by the company, the collector received their accept- 
ance, due in 90 days, and receipted the bills as before. He did not, on 
this occasion, refer to his principals about it, but he took the acceptances 
to their place of business, and they were deposited in their càsh-box. 
One of them was afterwards deposited in bank for collection. The Sait 
& Lumber Company failed on November 24, 1890. It had doubtless 
been insolvent for a time further back than the Ist of September, but 
this was not known to the libelants, who, so far as appears, had no rea- 
sou to distrust their crédit. Thelibel counts upon the gênerai maritime 
law as tlie foundation of the lien asserted, no référence being made to 
the statute of the state, which gives a lien for supplies to sueh vessels, 
whether furnished to them in the foreign or home port. 

It is necessary, therefore, to détermine whether, in the circùmstances 
Stated, the libelants hâve, by the principles of the gênerai maritime law, 
a lien upon the vessel for the coal thue furnished, and I am of opinion 
they bave not. It is clearly proven that the vessel was at the time not 
in the employment of the ownerS,but was manned, controlled, and nav- 
igated by the Sait & Lnmber Company, under a charter giving them 
entire possession of the boat, and imposing upon them the obligation to 
pay ail chaînes incurred by the steamer while in their service. The 
oharterers resided and were doing business at the port of supply. It 
cannot be denied that if the owners resided at Buffalo where the vessel 
was enroUed, or if the libelants had good reason to believe so, after due 
inquiry, and they delivered the coal upon the crédit of the steamer, a 
lienwould inure to theni for the price; and it is equally true that if the 
owners resided at Détroit, and the libelants knew, or ought to bave 
known^ that this was so, no lien, under the gênerai maritime law, would 
bave arisen, the rulè being that, in the absence of a spécifie agreement, 
nolîen exists for supplies furnished at the ports of a state whereof the 
GWner is résident, -^it being presumed that they were furnished upon 
the crédit of the owner. The Ornerai Smith, 4 Wheat. 443; T/ie LoUa- 
wamïa, 21 Wall. 579. It bas been held in some cases that where part 
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of theowners réside in the state of the port where the supplies are fur- 
nished, and the others in a foreign state, and the facts are known by the 
party fUrnishing the vessel, the same rule would apply as last stated. 
TheEapid Transit, 11 Fed. Rep. 322, 828-830; Stephemmv. The Francis, 
21 Fed. Rep. 715-717; and in The Indiana, Crabbe, 479. I do not dé- 
cide what the rule is in such cases hère, choosing to place my décision 
on other grounds. 

For the purpose of applying the gênerai rules just referred to, regard 
is had, not so much to the question as to who is the owner of the légal 
title, as to that of possession and use of the vessel at the time when the 
supplies are furnished. If the vessel is then in the use, possession, and 
control of others than the owner, a presumption arises that such others 
are liable to pay the charges incident to the employment; and if the 
party fumishing supplies knew, or should hâve known, the facts in re- 
gard to the use and control of the vessel, there is the same reason for 
the presumption against crédit being given to the vessel, when the 
charterer. or other person standing in a similar relation to the vessel ré- 
sides at the port of supply, as in cases when the owner operating 
the vessel on bis own account résides at such port, " and when there 
is the same reason there should be the same law." And this doctrine 
is supported by décisions in well-considered cases. The Golden Gâte, 
1 Newb. Adm. 308, 5 Amer. Law Reg. 142; Beinecke v. The Secret, 3 
Fed. Rep. 66S; 3%« Norman, 6 Fed. Rep. 406; TheSeerd, 15 Fed. Rep. 
480; StepJimson v. The Franck, 21 Fed. Rep, 715. 

In regard to the question of fact involved as to whether the libel- 
ants knew that the Sait & Lumber Company were using and control- 
ling the Marshall under a charter-party or some similar agreement, 
my impressions from the proof are strong that they must bave known 
it, or from mère carelessness and indifférence neglected to inform them- 
selves of facts which were patent to inquiry. It is claimed that the 
notice of the fact that the vessel was under charter, given by the mas- 
ter to the foreman on the dock, was actual notice. On the other hand, 
the libelants insist that the foreman was not of such grade of authority 
as to constitute him their agent for the purpose of receiving such no- 
tice. But I do not décide as to this, my opinion being that they knew, 
or that it should be imputed to them that they knew, the fact which 
the visible signs plainly indicated. The libelants cannot, therefore, 
fiucceed upon the ground of a lien under the gênerai maritime law. 

But it is suggested that the libel be amended so as to assert a lien 
under the law of the state. This is opposed by the claimants for the 
reason, as alleged, that it makes a wholly différent case. In my opin- 
ion, the case is one where, within the rules and practice of the court 
in regard to àmendments, it may properly beallowed, if that, indeed, 
is necessary, asseems to be supposed. Dupont v. Vance, 19 How. 162; 
The Mary Ann, 8 Wheat. 380; Warren v. Moody, 9 Fed. Rep. 673; The 
Moming Starili Fed. Rep. 866. The change is onlywith regard to 
the source of the lien, in point of law, asserted by the libelants. The 
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proofswould not be différent, and there can be ino surprise. If the 
prèctot for the libelants considers such an amendment riecessary, the 
libél may be amended. This will enable the court to décidé ' Hie case 
upoa its nierits, according to the làw deemed appliôable théreto. 

Itwasclaimed atthe hearingthal the state statute (2 How. Ann. St. § 
8236) was of gênerai applicationj and gave a lien in ail cases when sup- 
plies, etc., were furnished, and the course of business of the libelants 
with its customers sfeems to hâve been pursued with such an under- 
standing of the law. They supposed they could; fihally resort to the 
vessel, if the parties to whom they looked for payment should fail 
to pay. But, in my opinion, this position is untenable. The statute 
must be construed with référence to the gênerai principles relating to 
the subject. It déclares that vessels shall be subject tp a lien for aU 
debts contraoted by the ownèr, part owner, master, clerk, agent, or stew- 
ard on account of supplies fUrnished for the use of the vessel. By the 
ordinary rulè of construction, the words following "the owner" should 
be taken to be such persons as stand in relation to the owner, and pre- 
sumably having bis authority to incur the debt contracted, and not 
the subordinates and agents of others. It has been generally under- 
stood that the principal purpose of the local statutes of the states of a 
like character was to extend to those supplying domestic ships the same 
privilège which ia accorded to those supplying foreign ships. The 
statute in tefms extends to ail cases alike, whetherthe vessel is for- 
eign, in which case the lien exists by the admiralty law, or whether 
the vessel is domestic. Was it intended by the statute to supplant 
the admiralty law, and supply a System of its own? That cannot be 
supposed. Such statutes bave never been thouglit to bave any such 
effect. The jnrisdiction of the admiralty courts has been exteiided over 
the liens created by those statutes in fiivor of those furnishing sup- 
plies at the home port, because the contracta upon which they were 
furnished were maritime in thdr nature, and in exercising such juris- 
diction the courts hâve applied the gênerai principle applicable to mar- 
itime cases. They take cognizanoe of those statutes only to the extent 
of recognizing the création of a lien thereby. They ignore altogether 
the method prescribed for its enforceihent. They adopt their own pro- 
cédure, and enforce the lien, together with other rights brought under 
judginent in the case, according to the rules and doctrines peculiar to 
their own jurisdiction. They do not by their decrees administer the 
lien according to the statute. No référence is made to it in tlie award 
or distribution or other disposition by judgment. As was said by Mr. 
Justice Matthews in a leading case in this circuit, {The Guiding Star, 
18 Fed. Rep. 263:) " In enforcing the statutory lien in admiralty cases, 
the admiralty courts do not adopt the statute itself, or the construc- 
tion placed upon it by the courts of common law or equity, where they 
apply it." It is because the contraot for supplies is maritime that 
the court has and exercises its jurisdiction in enforcing the lien giveii 
for its security. ^Hu LoUawanna, 21 Wall. ÔÔS, 580. The court does 
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• not have jurisdiction of it' as an independent thing; that is to say, dis- 
associated from the cOnttacti The lien is an incideflt to the debt, and 
is inseparably connected with it, reflecting its qualitiéS. 

This being so, will the adiniralty courts treat the lien thus recognized 
as Buperior and privileged over others? Should it hâve intrinsic au- 
thority, without regard to the facts upon which others are ftllowed to 
prevail? Will the lien be given efièct contrary to the reason and prac- 
ticô of the court, as exhibited in the rules arid doctrines its long ex- 
périence has evolved? Or does the court adopt the lien, dothing it 
with the same attribntes, and holding it under the same limitations, as 
are applied to other maritime liens? It would seem that it might lead 
to încongraous résulte and serions conflict and difflcttlty, if the latter 
be not r^rded as the Sound rule. It is only in thus dealing with 
such liens that the priorities given by the maritime law in the admi- 
ralty couJfts can be upheld. It was declared by Hoffman, J., in his 
opinion in Thé Columbm, 5 Sawy. 487, that there was no reason for 
thinking that such statutes were intended to do more than to give domestic 
materiai-mén the same protection wMch the maritime law aflforded to 
foreign material-men, or for thinkifig that it was intended to with- 
draw démands of the former from the opération of the gênerai rulès 
and principles by which maritime liens are governed. This view finds 
support in the opinion of Mr. Justice Cuktis in T%e Young Mechanie, 
2 Curt. 404; and this leads to pretty nearly the same resuit as that 
which I deduce from the gênerai principle and course of décision in 
the admiralty courts in enforcing maritime liens, namely, that those 
courts will for themselves construe the statutory lien, and enibrce it in 
hannony with their gênerai principles, and under like limitations and 
qualifications as pertain to maritime liens in gênerai. But there are 
other cases, one or more, in which différent views woùld seem to have 
been adopted, and a more ehlarged effect given to the local statute. I 
have not overlooked the reasons givén for the différent resuit, but my 
own views remain as stated, after full considération of the sù"bject. 

If the lirôpositions already advanced are correct, it would foUow that 
the libelants must establish by proof that, aô in the case of one fumish- 
ing such supplies to a foreign vessel, they gave crédit to the ship. The 
LoUatoanna, 21 Wall. 581. My opinion is that in point of fact they did 
not, and that the crédit was given to the Potts Sait & Lumber Company, 
with the supposition that, by force of the transaction, the libelants would 
have a lien upon the vessel. This is quite a différent thing from giving 
crédit to the vessel. That the goods were charged on their books to the 
steamer is of little significarice. This Was their habituai tiiethod of busi- 
ness in their office. A similar feature existed, and was commentéd upon 
in Bdneckiv. The Secret, 3 Fed. Rep. 665, 667, and in 2^e Mari/ Morgan, 
28 Fed. Rep. 196, 201. The existence of the lien mùst therefore be 
denied. . 

But I should be brought to the satne resuit if I were to adopt a broader 
eoQstmctioQ of the statuté, and intetprètatiâ give effectto it upon the 
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principles of courts of law and equity. It is a condition to the acquis!' 
tion of a valid lien upon the property of another tbat it should be acquired 
in good faith and with due respect to bis rigbts. It lias already been 
pointed out tbat by a familiar rule of construction, of gênerai application, 
tbe subordinates jnentioned in the statute as the persons upon whose con- 
tracta a lien «ill attach upon tbe sbip are tbose standing in tbe relation of 
agents to tbe owner. Under ordinary cjrcumstances, the subordinates, be- 
ing employed about and upon tbe sbip, migbt fairly be presumed tohave 
tbe owner's ftuthority, and tbe party supplying would bave bis lien, be- 
cause be bas trusted to appearances for whicb tbe owner was responsible. 
But tb{9 merchfint iSipresumed to know tbat it is a common tbing for a ves- 
sel to be hired, and to be managed and used, in the employment of oth- 
ers, under chàrtcr-ppîrty with €ie owner or otherwise, under ^ircum- 
stances wbere the obligation for supplies does not rest upon tbe owner^ 
And if the facts presented to him are suffîcient to induce a reasonably 
prudent œan, baving a just regard to the rights and interests of others, 
to suppose it probable that the owner is not employing the vessel, but 
tbat it is in tbe service of anothsr, under charter or other agreement in- 
volving tbe payment of charges and etxpenses by the cbarterer or lessee, 
he is bound in good faith to inquir^. When the circumstances dénote 
tbat tbe owner of the vessel is not the party for whose interest tbe sup- 
plies are furnished, and would not be at fa,ult if they were not paid for, 
it would be inéquitable that a merchant should hâve the right to give 
crédit to another, and assert a lien therefor, contrary to the stipulations 
and interests of tbe owner. And, in my opinion, the same rule requiring 
the exercise of good faith is applicable in giving due construction and effect 
to the clause found at tbe end of section 4286, Rev. St. U. S., — a section 
forming part of the provisions of tbe law limiting tb^ liability of shipown- 
ers, if, indeed, that clause bas a vvider scope than the immédiate subject-mat- 
ter with which the context deala. The merchant is under no obligation to 
fumisb tbe supplies. Ee may do so or npt, and he may sell for cash or on 
crédit, as he thinks advantageous to bimBelf. If be does furnish and on 
crédit, in the face of an agreement between otbers of whicb be bas no- 
tice, devolving tbe obligation of payment upon another than the owner, 
and denying to the cbarterer the right to bypothecate the sbip, be ougbt 
not to be allowed to assert a lien upon tbe owner's property. And, in 
my opinion, the facts were hère sufficient to apprise the libelants tbat 
the vessel was not in the service of the owner, or at least to bave put 
them upon inquiry as to how tbe fact was. They had notice of its place 
of enroUment by tbç name thereof painted upon the stem. The Mariha 
Washington,! Clifif. 463; The Su^aior, 1 Newb. Adm. 181. They knew 
tbat tbe supplies were fiimished in the expectation of payment from the 
Sait & Lumber Company of Détroit. They knew that crédit had beei; 
given by tbemselves to that Company, and extended, for supplies pre- 
viously furnished. Ail the circumstances indicat«d tba.t the Sait & 
Lumber Company were açting in their own interest,' and not as agents. 
Their giving their own paper on extepded time was stxong évidence of 
this. There is a moral probability arising from tbe fiict that they knew 
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fhe Sait & Ltimber Company had, for a considérable time, been engaged 
in an exeensive business involviog the employment of vessels. Express 
notice of want of anthority to make such a contract as will hypothe- 
cate the vessel is not necessar^' to defeat an attempt to accomplish that 
end. The language of Mr. Justice Cliffobd, in delivering the opinion 
of the court in The Lulu, 10 Wall. 192, 201, is applicable hère, where 
he says, in discussing the obligation of good faith wbich the merchant or 
lenders must observe: , 

"It is well-settled law that a party to a transaction, where bis rigbts are 
liable to be injuriouBly aSected by notice, cannot wilIfuUy sbut bis eyes tothe 
means of knowledge wbich be knowB are at hand. and thereby escape the con- 
séquences wbicb would flow from tbe notice if it had actually been received; 
or. in otber worda, the gênerai iule is that knowledge of such facts and cir- 
cumstances as are s.ufflcient to put a party upon inquiry. and to sbow tbat, it 
be had exercised due diligence, he would bave ascertained the trutb of tbe 
case, is équivalent to actual notice of the matter in respect to whicb tbe in- 
qoiiy ongbt to bave been made." 

As may be observed, in reaching the conclusion at whicb I hâve ar- 
rived, I hâve waived (as I bave several other questions which bave pre- 
sented themselves along the way) ail considération of the grounds of dé- 
fense of payment, or suspension of the rigbt of action, by the giving and 
receiving of time acceptances of the Potts Sait & Lumber Company for 
the supplies in question, which had not matured when the Ubel was 
âled. For the reasons given I am of opinion that tbe libelants must fail 
upon the piùuàpBl issues in the case, and that the libel should be dis- 
miased. 
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""*''■'' ' '"*' '""'■'■ The W;'J.'ïtoEBûCK. " ' 

Ilunois Stonb Co. r. The Clyde, The Nashotah, aûd Thb W. J. 

-■'■;'■! '■''■■ RoEétJClE.* >-' ■•.::■.: 

. , (Dtetrtef, Court, N. p. iilji,noU. Octotier 19, iSW.) 

Coujskm^-Bbtwbbn Tows., • ■ j , 

A 8teamer,.whlcb had just taken où iiémgo at à dook In tte Chicago river, swting 
out Into the stream for tné purpose of ^Mterang oii'her voyage, wuereupon two tugâ, 
' éach toWiïïg a^ cérDBl-bOat, approaehed' ïrom opposite âiïectiooa. As soon a», slie 
perceiTed the tugs, the steamer stopped, and swung ber l^ow,{ts far as she,could 
towards the sl^ore, there being anothervessel between her and tné shbré. Thé two 
tugs passed etkOh Attaerbetween the steamer andthç opposilejhore, and their two 
. . tows coUlded., ^eld^ that the steamer was not in fault, but. that both tùgs were 
to blâmé foi' aittempting to cross attbàt point, àad thàt each tùg should bear half 

the 1088.; ■■ ■ '". ',:;;,■.;■ 

In Admirftlty, Lîbel by the Illinois Stone Company against the pro- 
peller Clyde, the canal propeller Nàshotàh, and the canal-tboat W. J. Roe- 
buck, fbi^dKmageïcausedby a collision. ; : 

John Q. Bichberg, for respondents. 

Blodgett, District Judge. The libelant in this case seeks to recover 
damages sustained by him, as owner of the canal-boat Hogan, bj' rea- 
son of a collision which occurred between the Hogan and the canal-boat 
Roebuck, on the waters of the Chicago river, on the evening of the 31st 
of July, 1889, whereby the Hogan was sunk. The proof in the case 
shows that just before the collision the steam-propeller Clyde, having 
taken on a cargo of over 60,000 bushels of wheat at what is known as 
"Keith's Elevator," a short distance above the Halsted-Street bridge, and 
on the east side of the south branch of the Chicago river, cast off her 
forward lines, and started her wheel for the purpose of swinging out into 
the river in order to start on her voyage; that the schooner Helen Will- 
iams lay directly below the berth at the dock occupied by the Clyde. 
The Clyde's bow swung out into the stream past the Williams, and 
probably some distance into the river, when the whistle of the canal-tug 
Nashotah was sounded for the draw of the Halsted-Street bridge, the 
Nashotah coming up the river with the Roebuck in tow, both lumber 
laden. The master of the Clyde at once took measures to swing the bow 
of his boat back towards the dock, but was unable to swing her entirely 
back against the dock, by reason of her having lapped parUy against the 

'Beported by Louis Boisot, Jr., £sq., of the Chicago bar. 
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Williawis.' At tHis time, the canal-tug Loomis was coming;dowû the 
river withtwocanal*boat|intow, one of which was the Hc^an, and had 
eounded a single blast of her whistle for thé Nashotah, to indicate that 
she (the Loomis) wished to take her tow through the west draw of Hal- 
Bted-Street bridge, instead of the east draw, which was the starboard 
draw, and the one she wouid haturally takê, and the Nashotah had re- 
sponded in assent to this proposition, so that the arrangement had been 
made between the Nashotah and the Loomis that the Nashotah, coming 
up streanj, should pass throUgh the east draw, and the Loomis, going 
down, should pass with her tow through the west draw of the bridge. 
The Clyde being swung out into the stream someWhat, made it necessary 
that both the Nashotah and the Roebuck, her tow, should swing out 
into the stream a little for the purpose of passing the Clyde's bow, and 
in doingr so, the Nashotah passed safely around the bow of the Clyde, 
and resumed her course nearly parallel with the Clyde up the river; the 
Roebuck, following upon a Une of about 150 feet in length, also swung 
out into the river around the Clyde's bow, and, just as she had passed 
the Clyde's bow, coUided with the Hogan, which was coming down the 
river in tow of the Loomis, breaking in her tow, and causing her to 
sink. 

I do not see how any blâme can be attached to the Clyde for this ac- 
cident, She had only done what she had a right to do, — swung out into 
the streaib for the purpose of starting on her voyage. As soon as she 
was apprised of the approach of the Nashotah and her tow, she not only 
stoppée! , but swung her bow back as far as she could towards the shore, 
against the Williams, and remained there, giving room for the Nashotah 
and her tow to pass up the river. I do not think that the Clyde was 
bound to retreat, so to spéak, back into her berth, from which she had 
started. She had the same right to occupy the water of the river that 
the Nashotah and her tow and the Loomis and her tow had. Each of 
them must exercise their respective rights so as, if possible, not to in- 
terfère with the other. I think the fault in this case, by which the Ho- 
gan was suhk, is attributable solely to the attempt on the part of the 
Loomis and the Nashotah to simultaneousiy take their tows pastthe bow 
ôf the Clyde, under the circumstances. The Nashotah could bave more 
easily stopped, perhaps, as she was corûing up the river, and had what- 
ever current there was against her, and the proof shows there was some 
current; but I think it was négligence in both tugs to attempt to pass 
each other through so narrow a space as was left by the Clyde at that 
point. One should hâve waited for the other. Possibly, under the cir- 
cumstances, it was the duty of the Nashotah to bave waited, but cer- 
tainly one shbuld bave waited for the other; and it is clear that skillful 
men, watching the movements of the two boats, must bave seen that 
there was danger of a collision between thèse two tows at this point, and 
hence thera should hâve been more care used than was. I am therefore 
of opinion that both the Loomis and the Nashotah were at fault, and the 
damages sustained should be divided. As there is no proof that the 
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Boebtick sustàined any ihjury, and as no cross-Iibel has been filed by 
her owners, a decree will be entered awarding to. libelant one-half the 
damages sustàined by tbe Hogan. 



Thb Express. 

Healey V. The Express. 

(Ctreutt Court (if Appéai», Second Circuit. Jonn^ 18, 1899.) 

CCHXIBIOK IN SUPb-BtBAM-BOA.T AKS CAKAtrBOAT-rlNTBUDINO BOAT. 

, '■ A steam-boftt moved out of ber regular slip in a oaref al and proper manner, after 
due notice to Vko canal-boats, Intrudérs, in the slip, ot h'ér intentioD, and after pro- 
Tidlng a stèam-tag as a helper. Her aide, bowerer, came 4n contact witb one of 
tbe iBtrudins beats, wbicb in tum wasjpresaed against libelant's boat, and dam- 
a^ed ii Heidi thàt the steamer was ndt liàble for tbe cplllàion. 

In Admiralty. 

Appeal from a decree of the circuit court of tbe United States for 
the southem district of New York. The district potirt for said district 
dismissed the libel, and libelant appealed to the circuit court, which af- 
firmed |)ro /ormt the decree of the district court, and libelant appealed 
tothis court. By the régulations of the New York city dock depart- 
ment, only seven canal-boats may dock in the slip at the foot of Rut- 
gers Street, East ^ver, The slip is the régulai* berth of the steam-boat 
Express! Libelianjli'B canal-boat vas one of seven lawfuUy in the slip, 
when two more canal-boats came in and moored outside of her. The 
spacei left for the Express to navigate jn was very narrow. She season- 
ably notifij^d the outside boats of her intention to lesave the slip, and 
ordered.them to mbve away, which they did not do. She also had a 
tug to aspist her, in moving. She moved out nearly in a straight line, 
but her starboard side came in contact with the outside canal-bo^t, and 
libelant's boat was squeezed between the outside boats and a shorter 
boat lying inside.of her, and received injuries for which this suit was 
brought. , 

Syland & Zdbriàde, for appellant. 

Wingy Shfiudy & Putnain, for appelée. 

Peb Cueïau. We are unable to fînd the Express in fault for this 
collision. She notified the boats, whose présence in the slip cansed ail 
the trouble, to move before she left her berth, and was under no obli- 
gation to fumish them with the means to obey the orders of the dock- 
master, to like effect, given them earlier in the day. She was prop- 
erly berthed et her pier, had the right to leave it, and was entitled to 
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the Use of water sufficîent for such manënver. The space în which she 
was ciompelled to nâvigate was greatly reduced by the présence in the 
slip of more boats than the régulations of the dock-master permitted, 
bnt the space was still suf&cient to warrant a reasonable expectation 
that she could draw ont without doing any greater damage than would 
resuit from the ordinary contact of boats when moving in crowded slips. 
She exercised due care in leaving, did not move rashly, notified the in- 
truding boats to withdraw, and provided a steam-tug, by whose iassist- 
ance she might counteract the danger to be apprehended from the tide 
pressing her against the pier, and thus swinging her stem out against 
them. 3o far ,as the évidence shows, she moved out carefuUy, and 
nearly in a Btraight Une, àlthough, as her greatest breadth of beam 
drew towards the outer end of the pier, she did come in contact with 
the outermost boat, pressing it with considérable force against its neigh- 
bor. Even then it is not likely that the libelant's boat would hâve been 
damaged had it not been that she was berthed against a boat so much 
shorter than herself that the pressure she received from the other boats 
was not ëvenly distributed. Were this a controversy between the Ex- 
press and the intruding boats, the latter would be held solely in fauit; 
their wrongful act, which unnecessarily and unlawfuUy embarrassed the 
Express when leaving her slip, being the immédiate and proximate 
cause of the collision. The mère fact that the libelant's boat was not 
herself in 'feult doea not change the situation; her remedy for the in- 
juries from collision with the other canal-boats is against them, not 
against the Express. 

Decree appealed £rom is affirmed, with disbursements of the circuit 
court and the costs of this court. 



Thb Claba. 

The Beliasck. 

McCaitbet et al. v. Thb Claba and The Bbluncb. 

ÇDistrîet Cffurt, S. D. New York. Febniary 14, 1893.) 

CJoiAisioir— Eabt BrvBR— Cobleab's Eook— Statuts as to Mid-Riybr— Musoino 
Sbobb— S10NAI.S Omittbd. 

Thè tng C, with a tow, wasgolng up the Eaat river with the strong flood-tlde, 
Wlthtn 400 feet of the New York shore, and was nearing Corlear's Hook. The 
steamrbarge B., coming down stream nearer the New York shore, on passing from 
the slack-water into the strong flood-tide ofi the Hook, seiitfing a little across the 
river« sWung her head to port, and coUided with the tow of the C, though both 
vessels ;rever8ed. Held, tnat the C. was in fault (1) for diaobeying the statute 
whioh re^ùired her. to take the middle of the river ; also (2) for not signaling ; and 
(S) fer not giving more room for the swing of the B, in tbe crosS'tide. ^niÂB., 
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oamîng 3»im)m|:}»9ïsl#fn 3iâe of t}>o.,riVei; lUvSlaok-water.^nâ not expectingto 
meet any veçMl oomiiig up in x3ae C.'aiSi.tuàtlon,.'V7as held.ln.faii^tifor;not keeping a 
propér'tobKoat, àiid ccliise!4ilebtly notâoiDg' ail she might havé'dbné to cdùtiteract 

,: .thé.tide^ •">.<-.;:.!■.■:,',;-,> ijij . :- .:\.i; ■■::■ '■■, ".Î.Kon •,■■■,■ . 

9f &iiSV^fiTta:v!iiSrr'y^Bmt .Mii.'rBsiAj/— OuMtrtATivp — Pi^oacwoks ^ftAi^ST Colms- 

lONB. ■■ ■ î I ' f 

Thei noà-ÔtAe^atfce of tiié Statnte requlring vessels to BtivJtafé Î4( thé middlè of 

tbe:B^|.]:^Terpi8 màt^pial iyirhen it cauBeaeinbarra8Bipent,tp)'Ui9><Ah^r:TOssel. To 

ojlisio ■ " ■ . -- 



' preyênt-çoUiBiong, tlienil.QB impose cumulative duties, designed in part to avert ttie 

cDDsequétiOeii'of ;inis)iaké'0^tiégligence. Bence tbe non-obAervaiicé of arnle, such 

:as togiyè'«igi;LUs, âoea,9$>fc|)ecome immaterial, merely becauae obaervaoce of tbe 

, rule^oiild nbt liaVe been neoeesary if the other yessel bad donebsr duty, or had 

■■'■notbèen négligent ■"'' '■ ■ "-■ 

ïn'Admirialty, Libel .l^iy ownér of canal-boat George JVdams to recover 
damages for cpliîsion. ;" ; 
Cbjp^ter <fc ,M)8/ier, for libelants. 
GoodrùJi, Deady & GoodritÂf foT the Clara. 
ÏFingi, Shoudy & Putnam, fpr the Reliance. 

Beown, District Judgè. At about 8-.30 a.m. on October 20, 1891, 
afl the steam4ug Olara, V^itJi the canal-boat George Adamslashed to her 
port side, was proceeding.np the East river in the strength of the fiooii- 
tide, the canal-boat^ wieri off Corlear's Hook, came in collision with 
the steam-barge Reliance, loaded with coal,which wascoming down the 
river and rounding Corlear's Hook near the shore. The Reliance was 
loaded deeply by the head, and on passing from the slack-water near tae 
shore into the strong flood-tide, which sets from Jackson-Street pier 
towards Williamsburgh, Bhewas swUng round to port; and thongh both 
reversed full speed, they could not avoid collision. 

This collision, like so many others that occur at Corlear's Hook, is 
directly traceable to the persistent refusai of those navigating round the 
Hook to observe the statutory requirement to go as "near mid-river as 
may be. " For the pur pose of taking ad vantage of the slacker water at one 
place or another above or below the Hook, tugs continually take the 
additional risks that a violation of the statute involves. In the présent 
case, so far as I can see, the Clara was without excuse. Although the 
évidence is contradictory as to hër précisé position in the river, I am 
satisfied that she was not over 400 feet from the New York shore, if so 
much, or one-quïirter of tbe width of the river there. A number of 
witnesses testily she was only half that distance out. Of the disin- 
terested witnesses, those ;who were in the best positipo to observe make 
the distance from the New York shore the smallest. The only excuse 
Siffered by the Clara for not keepingtbe raiddle or right-band side of the 
river is the set of the tidetowards thp Williamsburgh shore. But that 
Suggestion is wittioût forcé ; there , was nothing in the tide that presented 
the slightest diffitjiilty'in going in rnid-river, or oh the right-hànd side 
.bf the river, bad the Clara been s&inclined 4 ThJB! river was clear of 
other vessels. The Clara w^ further in fault fpr'not SigijSîlihg as re- 
quired by the rules of ïtësupérvisinginspectorsi No signala were given 
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by eîther tug, ji pse excu^ given by the ÇIftra for Apt eignaling ÎB that 
she was so muchi lurther out in thp river than the Rdianoe that there 
was no need of signais ; but the reeult proves the contrary . It is further 
urged thatboth her place in the river and the absence of a signal wpre 
immaterialybecapse there vraSitinieenough and .spacf enough for the 
yessel)^, tQ nvoid eaob otber as they were going^and without the giving 
of signais. ;, Xî this argumei^t yvers sound, no signal wonld ever be niaite- 
rial, sinœQltbere is always time enough and spaoe enough if each boait 
does b^r dnty qthesrwise, except in cases of inévitable accident, The 
sameîr^^oping jWflpld make thç want o.f # proper lopkput on the Re- 
lianceimnmtefial,siQce;thf!: absence of s'iookout îWould bave done no 
harm had the Clara beein nçar psid-river j where the statute required her 
tQ,})Q,^ jfbe, argument whoU'y overlooka the object of the varions rules 
for the avpifiance of colîisipnsi ,which is to provide cumulative guar- 
anties for tbe préservation of life and property, rathçr then to allow the 
safety ofaU tp be imperiled upon the chance of a single neglect. To 
prévint laE^çnt^ble accidents, pften involving the.loss of life, thèse cn- 
mulative dpties are imposed ,by the rules and regvlations upon botb 
vessels. ^jipely signais are rçqnired, becaiise suoh signais tend;to avert 
the natural eoiisequences. of çarelessness, and the lack^ previous.timely 
observation pji one side or the other, as well as to enable the beats to 
come toa, çommon understanding aa to tbe mode of passing. Naviga- 
tion in midriiver is required in order to give larger oppprtunities for 
maneuvering, and toavoid ,^e spécial dangers arising near tbe sbore, 
and any interférence with Oliver vessels there. 

Next,to Hell Gâte, Cprlear^rHook andjthe Battery présent the great- 
est dangers iç^East river navigation, apd the observance of aJl tbe rul^ 
to avpid çipllisipn is in those places mogt imperative. I think it proba- 
ble, as is urged by the counç^ fpr tbC; Clara, that if a good lookout had 
been kept pn tbe Reliance, aiïd if ber wheel had been put hard a-port ftifc 
the moment when it was put dightly to -st^rboard, and thus no delay in 
pprtipg bad bappened, tbe çpUision ; pjigbt possibly bave been avoided. 
ï^tbWg^;tbis,is,pat,positi5;ely certain. But the Relianpe didi not keep 
«a proppr,49Pkop*', ;Sbé was parsuing the psuftl fiourse, «puiing doiwnion 
the right-nand side of tbe ripr. inj slack-iroater, ^ind ^^pparently dîd ppt 
expect to meet a vessel comiiîg up in the Clara 's position. Sbe was 
inattentive and négligent, and is, therefore, chargeable with her own 
fault, and is liable therefor. But ihat does not remove the fault of the 
Clara in coming up the river in the strength of the flood-tide near the 
New York sbore without good reason, and where her course was a serious 
threat and embarrassment to the Reliance, coming down on her own side 
of the river near the New York shore in tbe customary manner; because 
it would require, I think, the utmost care and effort by the Reliance, 
irom the time the Clara's position and course became first visible, to 
avoid on the one band the long Jackson-Street wharf, and to avoid on 
the other hand being set across against the Clara by the strong cross-cur- 
rent the moment the Reliance struck it. 
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The'ïtile oénstantly mpplîed îs thàt, if thé navigation ôf the one 
vessèl oôûtraïy to the slàtute prôduces difficulty and embarrassment to 
thë othtit ^rèssel, the violation of the statu te shall be held to be a con- 
tribuKng fault, since one 6f the objeëts of thé stfttute la to prevent such 
embarraésments, {The (MumMa, 29 Fed^ Bep. 716, 719; The Rockaway, 
38 Fed. Rep. 856, affirmed 43 Féd. Rep. 544; ne Garden OUy, 38 
Féd. Rep. 860, and cases there cited;) but if it causes no embarrassment, 
it ÏB not deemed a proximate cause Of the collision, and will be disre- 
gaidedj (7!^ Ooiimbia, mpra; The l^tan, 44 Fed. Rep. 510, affirmed 1 
U. &^ App. 128, 49 Fed. Rép. 479; 2%e Emperor, 46 Féd. Rep. 143.) 

SotJsô, had a signal been given by the Clara as required by the in- 
Bpector's rnles, there is no reason to suppose the attention of the Re- 
liance would not hâve been attracted by it. The Clara bas not shown, 
and cannot show, that such a signal would bave Ijeen of no use. Tha 
Pennxylvania, 19 Wall. 125» 136; 2%e Dmtz, 29 Fed, Rep. 528. If the 
présence of the Clara had been tbus made known, earïier efforts would 
naturally ^have been made by the Reliance to withstand the strong set 
of the tide vrhich swung her against the Clara's tow. The lack of a 
signal thus preSumptivèly contributed directly to the collision. 

When thé Reliance Was seen by the Clara at some distance, it was, 
moreover, the Clara's duty to go to the right a sufflcient distance to allow 
for any swing of the Reliance that the tidemight' cause without her 
fault. ne m-èd Jansen, 49 Fed. Rep. 254, 1 U. S. App. 92. There 
was nothing to prevent tiie Clara from doing so. 

The évidence does not warrant the finding that the Reliance was in 
fault for beihg loaded by the head, nor because the tide got the best of 
her for a few moments. Nor was such a swing to be whoUy unexpected; 
it happens occaisionally, and the Clara took the risk of it in going so 
near the shdre. I bave no doubt the Reliance tîdok the ordinary pré- 
cautions, and, after the Clara was àeen, did as well as she could. Her 
fault was in not seeing the Clara sooîiar; but for this the Clara was also 
partly responsible, because she did not give the signal which the law 
required of her. The fault of the Reliance being obvions from want of 
a proper lookont, the damages mustbé divided, and a référencé ozdeted 
to comptitè thé'amoQQt, if not agpreeâ npon. 
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NoBTON a (d. V. Wamh. 
(Circuit Court, E. D. WisconMn. AprilS, IBOS.) 

RaRBABISO— KBTin.T-PlSCOVBBED EvipBKOS— LAOKES. 

Wbere parties, havinsr in their possession évidence deemed material, appeal 
without moTinf; for a rehearin;;, and after six months diâmlss the appeal and ask 
for a rehearing on the ground of newly-dlscoTered évidence, their lâches is inex- 
cusable, and the motion shonld be déniée 

In Equity. Suit by Edwin Norton and otheni {^ainst Francis A. 
Walsh for infringement of patent. Motion for rehearing upon newly- 
discovered évidence. Overruled. 

N. C. Clridley, for the motion. 

Mrniday, Evarts & Adcock, opposed. 

Before Gkbsham, Circuit Judge, and Jenkins, District Judge. 

Jenkins, District Judge. The bill was filed for an alleged infringe- 
ment of certain letters patent of the United States. Upon final hearing 
before the district judge, an interlocutory decree passed for the com- 
plainant on the 5th day of January, 1891 . A motion for rehearing waa 
presented to the circuit and district judges on the 25th day of June, and 
overruled on the 13th day of July, 1891. Thereupon an appeal was 
prayed and allowed to the circuit court of appeals, which on the 12th 
day of January, 1892, was dismissed upon motion of the appellant. 
The mandate of the appellate court was filed hère on the 16th dây of 
January, and the présent motion filed on the ISth day of January, 1892. 
The motion proceeds upon the ground that the inventions claimed under 
the complainants' patents were anticipated by certain newly-discovered 
patents disclosed in the moving papers. So far as respects ail the patents 
now sought to be introduced as newly-discovered évidence, except No. 
79,890, mentioned below, no excuse isstated for failure to plead themor 
to make timely profert of them in évidence. The answer asserts, in an- 
ticipation of the inventions claimed by the complainants, 20 American, 
6 Bnglish, and 3 French patents. The search in the patent-oflSce, pre- 
liminary to pleading, is stated to hâve been thorough and exhaustive. 
Thèse patents now offered as newly-discovered were, so far as disclosed, 
accessible to the searcher, the then counsel of the défendant. No failure 
to discover them is asserted. It must be presumed, therefore, that 
they were known to him, but deemed immaterial to the controversy. 

The failure to find letters patent No. 79,890, issued to Becker, Ross, 
and Sturnagal, is excused upon the facts stated in the moving papers. 
But regarding this évidence as newly-discovered, not cumulative, and 
that due diligence bas been used prier to its discoverj', we are yet of 
opinion that this motion must be overruled for failure to make timely 
présentation of the matter to the court. The patent was discovered by 
counsel prier to the argument of the original motion for rehearing in 
June, 1891. As stated in the moving papers, it was referred to upon 
that argument, and the court declined to consider it because it was not 
v.49F.no.lO— 49 
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within the record. It was the duty of the défendant, îf he desîred con- 
sidération of that patent,, to bave n^t^de this motion at that time. In- 
stead of so doing, be appealed from tbe décision of the court. Âfter a 
delay of six moûths, he concluded to dismiss bis appesi, and to resort 
to this motion. That is not diligence. Nor is it excusable. lâches. It 
cannot b^iPfll'ijaitted to tbus experimeiit With thé admirïisiimtion of jus- 
tice. It'ina;; n^ be allowed to parties to withbold évidence in their pos- 
session, déèméâ hiàtërial, péiiding an attempt to reversé â decree, and 
therein failing-, or beooming satisfied of tbe correctness of the decree, to 
aeek a rebeanilé apon e\did$nce in their possession, and which sbould 
bave been.f>Qlt^itted to .tbe court before the appeal, and within a rea^ 
sonable time after its discovery. Tbe validity of tbe complainants' 
patents is hère for tbe first time adjudicated. It is unfortunate, therefore, 
that ail évidence material to their validity sbould not bave been pre- 
sented toaûdTcorisideredbytheî. court. We cannoft, however, allow this 
application without establisbing a bad practice. Tbe motion is over- 
tuled. .. 



ÈlpssEU. «S; Co. V. Lamb. 

iCtivult Ooui% 8. D. lowa, C, D. Harch 21, 1893.) 

Rss AnnrsWATÀ— Ff DBBÀi. .Lara Çtatb Coubt8— Eqtjitt Plbabin». 

A bill to Quiet title was brougbt In an lowa court, and, after answerlng the same, 
défendant filed a cro83-blU,8howin g tiile in Mmself, and asking tbat tbe same be 
quieted agatnst plaintiff. Coibplainant tiien dlsmissed tbe bill, but af terwards filed 
answer to tbe oross-bill, and also flled a pétition, as défendant to tbe cross-bill, to 
remove tbe cause to a fédéral court, wbloh was denied by both the state and the 
fede^ courf». After a hearing on the cros»-t>ill, and auswer thereto, tbe state 
court rendered a decree for défendant, whlcb was af^rmed by tbe state suprême 
court, after tully deciding that tbe cross-bill and answer were sufBcient to sustain 
the decree undçr the state statutes and practice. Heic!,;tbatthe decree constltuted 
a complète bar to a subséquent suit in a fédéral court iipon the same allégations 
oontained in the original bill, even though the oross-bill and answer would be in- 
suiScient under the FUle« pertaining to equity pleadings in tbe fédéral courts. 

In Equity . Suit by Bjissell & Co. against Newton Lamb to quiet title 
to lands. Decree dismissing the bill, and quieting title to défendant on 
1^ cross-bill. 

ÇoU, McVey & Çheakire, for complainant. 

W, 0, Harmon, îot défendant. 

WooLBON, District Judge. Tbe complainant, Russell & Co. , an Ohio 
corporation, brings this action for the çancellation of a sheriffs deed for 
certain real estate in Folk county, lowa, held by défendant, Lamb. The 
bill allèges varions spécifie grounds for the relief prayed, including sale 
illegally made of nonj-çontiguous parcels, in violatipp of the statutes of 
lowa, and that the sale was made by the sherifF after the judgment, un- 
der Y'bose exécution, he proceeded, bad been fully satisfied. And com- 
plainant avers title in itself tp said real estate tbrougb sherifiPs deed, un- 
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der certain Judgménts set oùt. Défendant, Lamb, fully answers the vari- 
ons spécifie grounds of attack made by complainant's bill on bis title, 
and pleads in bar, as resJMjiicata, the judgmentand decree of the district 
court of Polk county, lowa, in Ihree seveïàl actions. Défendant also 
files his cross-bîll herein, averring ôwnefship, through sherifPs deed, of 
the real estate in controversy herein, and praying decree establishirig, 
confirming, and quieiing this title in himself* By agreemeùt of counsel 
and consent of court, this cause wa8 heard, and is now submitted on the 
plea alone. It is agreed by both parties thât, if the plea is sustained, 
decree must be entered for défendant; but, if the plea is not sustained, 
the case will proceed to hearing Upon the other issues involved. The 
pleadings herein, with the exhibits, are voluminous. I bave deemed 
it proper to examine fully the several pleas in bar presented by défend- 
ant. But, fînding the one last pleaded in the answer and cross-bill to 
be décisive of the case, it becomes unnecessary to consider, in this décis- 
ion, the two first pleaded. This plea of défendant avers that complain- 
aut, Russell & Co., instituted in the district court of Polk county, lowa, 
an action in equity against défendant, Lamb, wherein are set out as the 
cause of action the identical grounds set out in the bill herein, and the 
same relief is prayed which is herein prayed; that défendant, Lamb, 
in said action filed his answer and cross-bill, claiming title in himself, 
and asking same be quieted; and that on the issues joined on said cross- 
bill the cause was tried on its merits, and decree entered against com- 
plainant, Russell & Co., and establishing and quietingin défendant the 
title to said real estate. 

The law of rea judùxda appears to be well settled. In HaJin v. MBer, 
68 lowa, 745, 28 N. W. Rep. 51, the suprême court of lowa déclare: 

"The gênerai rule is that the jadgment of a compétent court is conclus! ve 
betweeh the parties upon ail questions dlrectly lovolved in the issues» and 
necessarily detertuined by it." 

This is substantially the rule announced in varions décisions of the 
suprême court of the United States. StmàUm v. Ford, 18 How. 418; 
Packa Co. V. SuMea, 6 WalL 680; Ormnvoell v. SaoCo., 94 U. S. 851; 
Bryan v. KenneU, 113 U. S. 179, 6 Sup. Ct. Rep. 407. 

In Doe V. Carpenter, 18 How. 297, the language of the suprême court 
is as ioUows: 

"Ttie gênerai raie is tbat tbe judgménts of courts of concurrent Jurisdic- 
tion are inadmissible in a subséquent suit, unicss tbey are upon the same mat- 
ter, and directiy in point. When the same matter is dire ctly in question, and 
the judgment in the foregoing suit is upon the point, it will tben he, as a 
plea, a bar, or as évidence, conclusive between the parties. So a judgment 
is condusive upon a matter legitimately within the issue, and necessarily in- 
volved in the décision." 

I find from the évidence submitted that complainant, Russell & Co., 
instituted against défendant, Lamb, in the district court of Polk county, 
lowa, in April, 1887, an action in equity; that the pétition and amend- 
ments filed thereto contain averments, as grounds for relief, identical 
with the bill herein; that tbe same relief is therein prayed, and that tb» 
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prayer expressly asks the cancellation of same deed from the sheriff to de- 
fendant, Lamb, and with référence to -the same real estate, as in bill 
herein prayed; that défendant, Lanib, filed therein bis answer, fuUy 
traversing said pétition as to the facts averred other than those appear- 
ing of record; that said défendant therein set ont the facts claimed by 
hini to constitute his title tp said real estate, averred bis ownership 
thereof in fee-simple, and by cross-bill prayed afiBrmative judgment es- 
t&blishing and quieting his title to the real estate in controversy therein, 
which is the real estate in controversy în the action nowpending in this 
court; that complainant, Russell & Co., filed its answer to said cross- 
bill; thftt Russell & Cô. dismissed its said action in said Polk district 
court, and thereupon said court proceeded to try the issues joined on 
said cross-bill and answer, and rendered decree therein, which decree 
contains the folio wing: 

"The court, after the introduction of the proofs and listening to tbe argu. 
menls of the respective counsel, being ;iow fully advised in the premises, 
ânds that the allégations in said cross-petltion contained are true, and that 
the equities of this cause are with the défendant, Lamb. It is therefore hereby 
ordered, cbnsidered, adjudged, and decrèed that, as against the said Russell 
& eo.v tbe said Newton Lamb is the absolute owner in fee of the premises in 
controversy, [deacribing them,]and that his title thereto is paramount and 
superior to any interest tbe said Bussell & Co. may bave In the said premises; 
and that the title to said premises he, and the same hereby is, established, 
quieted, and confirmed In the said Newton Lamb, as against the said Russell 
& Co.,» etc. 

But counsel for complainant in argument contend that since in said ac- 
tion, in Polk district court, Russell & Co. dismissed its action, there re- 
mained nothing upon which said court could act and said decree be 
based. This argument proceeds on the theory that defendant's (Lamb's) 
answer in said action fell with plaintiff's dismissal of its action, and that 
thereafter no basis remained for affirmative action and decree in the state 
court. But in that action Russell & Co. filed an answer. An answer 
to whàt? To what did Russell & Co. intend its allégations should re- 
spondîf ' The aiiswer Was never withdrawn, but remained, and still re- 
mains, as a part of the ^leadings in that action. After Russell & Co. had 
dismissed the action, so far as able to effect such dismissal, and filed an- 
swer theréiii, Russell & Co. forrnally filed therein a pétition for removal 
of the action to the fédéral court. In the opinion of Russell & Co. , there 
remained àt that time sufficient action for a removal thereof to this court. 
The opehii)^ sentences of this pétition for removal are instructive as to 
the then considered statua of the pleadings in that action: 

"The pétition of Russell & Go., of the state of Ohio, respectfully shows that 
your petitioneris the sole défendant interested in this suit as it now stands; 
tbey having dismissed his cause of action, and filed an answer to the cross- 
bill of Newton, Lamb. And your petitioner further respectfully shows that 
the said NéVrton Lamb in hia cross-bill asks to quiet thé title to certain lands 
in Polk county, lowa, which lands are of the value of more than $5,000. 
And your petitioner fUrther respectfully shows that they claim to be the 
owners of said lands situated in Folk county, lowa, and they hâve a deed 
therefor; ithat this cause has not yet been tried, but that the same is pending 
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for trial; and that jronr petitioner desires to remove tbis suit before tlie ti-ial 
thereof," etc. 

The pétition for removal was denied by the state court. (It may 
be proper to liere state that this court concurred in that déniai, by 
remanding to the state court the same case which was attempted to be 
brought hère by the filing by Russell & Co. oî certified transcript of the 
files and record from the state court.) And thus, after dismissal of àc^ 
tion by Russell & Co., there remained in said action only the cross-bill 
of Lamb, and answer of Russell & Co. The pétition for removal, form- 
alJy presented to that court by Russell & Co., recognizes this as the 
state of the pleadings. Upon those pleadings trial was had, and decrèe 
passed agâinst Russell & Co., who may not now be heard to say in this 
court that there was no cross-bill as a basis for such decree. It may also 
be instructive to examine a motion for continuance which appears in the 
files in the pehding action, and in which, under date of May 16, 1890, 
RusseU <fe Co. ask a continuance of this action until the décision of thè 
appeal then pending in the suprême court of lowa which said Russell & 
Co. had taken from decree of the Polk district court. After stating that 
the action in said Polk district court "was tried by the district court on 
defendant's ànswer and cross-bill," the application proceeds: 

"The complainant says that the défendant hereln bas pleaded adjudication 
in the state court, and that tbe questions involved in this case bave been 
passed upon by the state court, wbo it is alleged bave jurisdiction of the same, 
and tbat the question of tbe rigbts of tbe parties are now In the suprême 
court of lowa on appeal, and tbat one of tbe questions involved in said ap^ 
peal is Whether or not the answer or cross-bill, so called, of tbe défendant, in 
tbe district court, was sucb a cross-bill as could entitle him to proceed 
thereon, and that this case sbould not be tried until tbe case (appeal) in tbe 
suprême court bas been disposed of, and tbat tbis cause sbould stand over 
and wait the décision of tbe suprême court." 

Turning to 48 N. W. Rep. 939, {Ruasdl v. Larnb,) I find that the lowa 
suprême court hâve formallyand fully passed upon the question whethef 
said answer and cross-bill, under the statutes of lowa, and under the 
practice of the courts of the state, was a suflScient cross-bill to sustain 
said decree, and sustained the same as sufiScient, and affirmed the de- 
cree of the district court; and that this décision is abundantly supported 
by the gênerai îîne of décisions of said suprême court. This niust end 
the controversy as to whether, in the lowa courts, said answer and cross- 
bill was a good and sufficient cross-bill. 

But compl^inants now urgethat tbisanswerand cross-bill, so filed in said 
Polk district court, would hâve bepn held insuflBcient if filed in this court 
in an action hère pending; and that because of its insufiBciency, when 
tested by the rules pertaining to equity pleadings in the fédéral courtsy 
such answer and cross-bill, although it may hâve been good in the state 
court, willnot beregarded by this court as sufficient to sustain thepleaof 
res judicata as to the judgment and decree in said state court rendered 
thereon. But the action was not pending hère. The pleading was filed in 
the state court, and uhdôr the state statutes. Whether the pleading was 
such a cross-bill as, under the circunastances of the case.to authorize the lowa 
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court toprocfleiîiito trial tha-eoui and tô grant relief, mustbèdetermined 
ttnder the lowa statutes. Of the subject-matter of the action the Pôlk 
distript) co^^ijainquestionably had juriadietion. And ail the parties to 
the 9fition wero ]^esent in court, with pleadings filed in the action and 
counsei taking part în ith^ trial. The coiïrt had jurisdidtion of the par- 
ties.: The çonsiOTction of the lowa statutes, as to the force and effect 
of pleadinga in sfiid action, is peculiarly Ihe province of the lowa courts. 
"The Gonstruçtiçtn given tp the statut? by the highest court of thé state 
should be foUowed by this court." Moores v, Bank, 104 U. S. 625. 
"The construction given to a statuteof a state by the highest tribunal 
of such state is regarded as a part of the statute, and is binding upon 
the courts of the United States." L^mgiBeU v. Warren, 2 Black, 599. 
Ând when, as in this case, the décision is supported by the unbroken 
line of décisions of the state suprême court, the fédéral courts would ac- 
cept the state construction, even though that might conflict with the dé- 
cisions, which the fédéral courts had made in cases before it, wherein a 
like point of cppstruction was involved. Bûcher v, BaUroad Co., 125 
iU. 8. 565i 8 Sup. Ct. Rep. 974. And even upon matters of gênerai 
,law, Buch as the construction of commercial law and like matters, not 
[directly the resuit of state législation, the fédéral courts hesitate to adopt 
a construction with référence to actions brought before them from any 
'state, when «och construction would bave, within that state, a différent 
effectfrom that fiowingtrom the construction àdopted by the state court. 
i"Even in such caaes, for the eake ôf harmony and tô avoid confusion, 
j the fédéral courts will lean towards an âgreement of views with the state 
j court, if thè question seems to them balanced with doubt." Burgess v. 
\Seligman, 107 U. S. 20, 2 Sup. Ct. Rep. 10. I find that the plea in 
jbar is in point. It is well taken and fully sustained by the évidence. 
Let decree be entered berein dismissing complainant's bill, and, on dé- 
fendantes oross-biU, establisbing defendant's title to the real estate in 
çontrovêrsy, and quieting the title in hitUé 



Nashqa & L. R. CoBP. V. £;osTON & L. B, Cobp. et aU 
(Circuit Courte V. Mitasaohktetta. llaroh 10, 1802.) 

1. Haotbiis iw Chaucisbt— TxEiKe an Accotjjit— Law oï thb Cash. 

When a question as to the date from which interést shall rnn bas been declded by 
the court after fnU hearing, on a motion for final decree, such décision is binding 
on a spécial niàster to wbom the causais subsequently referred to take an account, 
and cannot be again raised by exceptions to his report 

8. Saub— Rbfobt— Effbqt or Fbiob Stjpkeub Covbt Deoision. 

When the suprême court bas decided that plaintiff is entitled to a fuU account- 
ing in respeot to a giren séries of transactions, upon definite principles of liabil- 
Ity, the niaster'B report in respect tbereto is not subject to exception because it 
Bwards a sum exceedingthe amount named In the bill, and itis immaterialwbetber 
the biU is amended. ^ 

In Equity. Suit by the Nashua & Lowell Railroad Corporation 
against the Boston & Lowell Railroad Corporation and others for an ao- 
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counting. For prior reports, see 8 Fed. Rep. 458, 19 Fed. Rep. 804; 
27 Fed. Rep. 821; ahdlO SupJ Gt,R6I>. 1004.- 'The hearing is now 
upoQ exceptions to the report of the spécial master. Overruled. 

M-ancis A . Broohs, for cdîtiiplainant. 

Josiah H. BenUm, Jr., for défendants. 

CpLT, Circuit Judge. On Jtily 21, 1891, thîa case waa referred to a 
master: to take an accountunder the mandate of the suprême court, di- 
recting the circuit court to take further proceedings in accordance with 
the opinion of that court. 136 U.S.356, 10 Sup.Ct. Rep. 1004. The 
master upon this accounting finds that the «omplainant is entitled to re- 
cover from the défendant the sum of $29,676.41, with interest frpm May 
19,1890, the date of thé inàndàte, to the date of the final deéree herèin. 
To this report both parties filed exceptions. The cômplainanf 's excep- 
tions relate to the question of the time from whicb interest sfibuld be 
computed upon the sum found due. Under the first exception, it is 
claimed that interest should hâve been reekoned from the date of the 
commencement of suit, April 17, 1880. In the second exception, it is 
claimed that interest shoUÎd beallowed iVom tbe tintés the several sums 
of monéy bëlonging to the eooiplainant were appropriated by the de- 
fendant. 

Somo months before the case was referred to the master, «pon com- 
plainant's motion for a final decree, thîis question of interest was fully 
heard by the court upon the record and the évidence in the case, and 
upon due considération thereof, and of the arguments and briefs of coun-, 
sel, the court held that thé complainant was only entitled to interest 
from the date of the mandate. The master properly based bis finding 
upon this décision of the court. After a full hearing by both parties 
and a décision by the court, this question was not opeb before the mas- 
ter, but the master was boiind to follow the ruling ôf tbe court. The 
complainaht's exceptions, theréfore, are overruled. ' i 

The firslb exception of the défendant relates to the amount of $29,- 
676.41 found due by the master. The défendant contends that the 
amount should bave been $26,124, which is the spécifie sum mentioned 
in the bill of coniplaint. Although at first inclined tb the opinion that 
no greater amount than tl^éi last sum mentioned could 1)e recovered with- 
out amending the bill, upon further , considération î am satisfied that 
upon the bill as it stands, in view of the opinion of the suprême court, 
the complainant is entitled to a full accounting with respect to those 
matters wherein the défendant was held liable by tbe suprême court, 
even if the sum should prove to be in excess of the amount named in 
the bill. In this view, it became immaterial whether or not the bill 
was amended. I theréfore hold the masfer's finding to be correct, and 
overrule this exception. 

The remâining exceptions of the défendant, in view bf the opinion I 
hâve already expressed, bécome, it seems to me, unimportant. The 
motion to reéotomit is denied, exceptions are overruled, and the mas- 
ter's report conôrmed. 
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•: United States V. IK8I.EY et ol. 

(Circuit Court, D. Kamaa. Februaty 29, 1893.) 

1. BAOi-BOSOB— FOBVEITUBB— EOW COLLB<STBi). 

FrooeedlBgs In tbe fédéral courts in Eansas, to enf orce a f orfeited bail-bond given 
in the.fçâ^r{»l court agalnst the sureties, mast be by action atter the end of tbe 
term, as provided by Gten. 8t. Kan. c. 82, § 158, and a judgment entered during the 
term, upon nioUon merely, after an entiiy of f orf eiture and tbe issuance of a «cire 
/ocios, w void. 

2. RBVIVoit, 07 À.OTION&-r-MABBH^'S DeBD. 

When a judgment' debtor dies atter a levy on lands, tbe action must be revived 
bef ore a vaiid deed can be made. 

lu Equity. Bill by the United States agaînst Martha Insley and 
others for an accounting and to redeem lands. Decree quieting title in 
défendant Insley. 

J. W. Àdy,l!. S. Atty., for plaintiff. 

J. D. McŒeperly, for défendants. 

RiNBR, District Judge. ; This is a bîU for an accounting, and to redeem 
lot 1, bloçk>ip4, in the city of Ft. Scott. In July or August, 1869, 
Joseph H. Eoe and C. A. Ruther were arrested upon a complaint charg- 
ing them with ylplating the internai revenue laws of the United States. 
On the 3d of August, 1869, they: were placed under bond for their ap- 
pearance before the United States district court for the district of Kau- 
sas, with one M. McElroy and one Charles Bull as sureties. The bond 
or recognizance is in the foUowing language : 

"Enow ail men by thèse présents, thdt we, Joseph H. Iloe, G. A. Rutber, 
and M. McElroy aud Charles Bvill. are jointly and severally held and flrmly 
bound unto thé United States of America in the pénal suni of twothousand 
dollars, lawful money. for the payment pf whiçh well and truly to be made 
Wè bind oaraelVès,' our heirs, executors, administratbts. and assigns, flrmly 
by thèse présents. Withess oarhànds and seàls this third dayof August, 
A. D. 1869. Tbe conditions of the above obligation are that if the above 
boanden Joàeplt H. Boe and C. A. Butber Bfaall each of them be and appear, 
in his own proper person^ before the United States district court, in and for 
the district of Kansas, at tjbe next term thereof, and on the flrst day of said 
term, thereto answer toi a charge of wîllfuUy and knowingly violating the 
internai revenue laiiirs of the United States, and àhall not départ said court 
^ithoat lea^é, aiid sball abide the judgbaent of said court ttierein, then the 
above obligation to be void; otherwise to be and remaiii in fuli force and 
effect. C. A. Ruthek. [Seal.] 

"J. H, KOB. [Seal.] 
"M. McEleoy. [Seal.] 
"Chas. Bull. [Seal.] 
. "Subscrlbed In my présence and approved this Aug. 3, 1869, at Fort Scott, 
Kansas. W. A. Shannon, U. S. Com'r." 

On the 12th day of Oetober, 1869, tha^ being the second day of the 
term, a forfeiture of ^his recognizance in due form was taken, and an 
order for a writ of scire fadas was issued, returnable Oetober SOth. On 
the 6th of November, 1869, and at the same term, a motion was made 
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to make the forfeiture final, and for judgment, whîch was entered for 
the sum of $2,000, the penialty oî the bond. No suit was brought upon 
this bail-bond nor other proceedings had except as above stated. Before 
the renditionof the judgment, McElroy, oneof the sureties, had bought 
from one Bryant (the purchàse being made August 5, 1869) lots 1 and 
3, in block 104, in Ft. Scott, the purchàse price being $6,000. At the 
time of this purchàse, and to pay for this property, McElroy borrowed 
from one Paîmer $3,500, and gave a mortgage dated August 7, 1869 j 
upon thèse lots in Ft. Scott to secure the loan. April 27, 1871, a 
pluriea exécution was ordered out on the judgment of November 6, 1869, 
in favor of the United States, and on May 2, 1871, the exécution was 
levied upon thèse lots 1 and 3, in block 104, in Ft. Scott. May 30, 
1871, Palmer brought suit to foreclose his mortgage, but did not make 
the United States a party défendant. Service of summons was made on 
McElroy and wife, May 31, 1871. June 6, 1871, at a sale under said 
pluries exécution, the United States bought said lot in satisfaction of its 
debt. Gctôber 4, 1871, Palmèr obtained judgment of foreclosure in the 
sum of $3,764.16 and costs. October 16, 1871, the sale to Ihe United 
States was confirmed and deed ordered made. The deed was subse- 
quently made. October 25, 1871 , Palmer ordered out exécution against 
McElroy. December 4, 1871, the property was sold under the Palmer 
exécution, and bid in for the debt by Palmer. The sale was confirmed, 
and oii January 4, 1872, a sherifF's deed was made to Palmer. Hère 
occurs an interregnum of over 12 years. This suit was brought Novem- 
ber 28, 1884. The United States bas never been in possession of said 
property. The attitude of the title on January 4, 1872, was — First, 
the property had been sold to the United States by sale confirmed Oc- 
tober 16, 1871, on a second lien; second, the property had been sold to 
Palmer bysale confirmed December 26, 1871, on a first lien, the United 
States not being a party défendant. Between January 4, 1872, and the 
filing of this bill, on November 28, 1884, McElroy and wife remained 
in possession of said lot, with the consent of Palmer, under an agree- 
ment to purchàse, until the death of Palmer, November 13, 1872, after 
which the agreement lapsed. Afterwàrds the Palmer heirs desired to 
sell, and they made another agreement with McElroy, who acted as 
agent for his. wife, that they would sell the lots to Mrs. McElroy, défend- 
ant herein. Payments on the property began and slowly progressed 
through a séries of years. The property had an earning capacity, and 
f he rents and profits went to Moses McElroy. He died August 24, 1881 , 
leaving the property partly unpaid for. In the agreed statement of facts 
it is admitted that the said agreement with the Palmer heirs vested the 
title and ownership of said lot "in the said défendant, Elizabeth McElroy, 
except as afiected by the claim or interèst of the complainant in this 
action, if it shall be determined any such claim or interèst exists. 
The payments to Polly Palmer and her estate of the purchàse price 
were made by Moses McElroy from his own funds whileliving, and from 
the same sources the taxes were paid until the bringing of this action. 
After the agreement of purchàse had been made by Elizabeth McElroy, 
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she impr^ved^belots by erecting cerjainbpildings theriBon at an expend- 
iture of several thousand dollars, an^ bas ever sipce p»id ail taxes and 
assessments levied upon ,said prqpprty, and bas also <;oliected the rents 
and enjoyed the use and benefit of.thepj'pperty ; andvtbe rents and prof- 
its so leoeiTed and enjoyed by thei said Mizabetb MçElroy since ber 
parchase of said lots exceed by a sœall amount th^^pri^nplpal and in- 
terest tbat would now be due under tb^ gijiidmortgage of j^ugust 7, 1869, 
by wayof; rédemption, and also exceed: in addition tberçto tbe total 
amount expended by the said Elizabetb McElroy since her said pur- 
obase for improvementç made and taxes paid upon said property, with 
interestto date." Tbs property was fipally deeded by tbe Palmer beirs 
to Mrs. McElroy about five years after her busband's death, and after 
tbe âling of tbis bill. AU of tbe défendants, except Elizabetb McEl- 
roy, bave disclaimed any interest in the property in dispute. Upon 
thèse facts twoquestion^ are submitted to the court for détermination : 
Mrety was the judgment of May 2, 1871, a valid judgment? Second, 
was it nepessary to revive tbe original action beforethe marshal could 
make a valid deed; McElroy, the original défendant, baving died be- 
tween the date of tbe leyy and salç and the date of the deed? 

Section 1014 of the United Statesii Eevised Statutes provides tbat for 
any crimei or offense against tbe United States the offender may, by 
any justice or judge, commissioner, etc., in any state wbere be may be 
found, and agreeably to the usual mode of process against offenders in 
such States, be arrested, imprisoned, or bailed, as the case may be, etc. 
Wbile the instrument upon which the judgment in favor pf the United 
States was rendered is called a "reçognizance," yet technieally it is not, 
but is a bail-bond or contract. A reçognizance is an obligation of record. 
Tbis security, call it what we may, was a reçognizance or bail-bond 
taken agreeably to the mode of process against offenders in the state of 
Kansas at that time, and was a valid obligation under tbe laws of tbe 
state. The parties failed to appear in the proper court at the time spec- 
ified in the bond, and the bond was prpperly forfeited. Tbe security 
baving been taken agreeably to tbe usual mode of process in tbe state 
of Kansas, tbç rigbtsof the parties beçame fixed thereby, and tbeliabil- 
ity of thèse sureties upon tbis bond muet be determined under the stat- 
utes of tbe state of Kansas in force at tbat time. Section 153, c. 82, 
Gen. St. Kan., which it is conceded was in forc^tat the time tbis bond 
was taken, provides a remedy by action after the adjournment of the 
court against the bail and upon the reçognizance, and that the action 
fihall be governed by the rules of civil pleading so far as applicable. 
Section 149 of the same chapter provides that the bail, (that is tbe 
surety,) at any time before judgment against him, may surrender bis 
principal eitheri to the court or the sberiff, (or marshal in this case,) and, 
upon payment bf the copts, may thereupon be discharged from further 
liability upon jthe reçognizance. Thus it will be seen that, by the laws 
of Kansas in J<jrce at the time tbis bond was taken, the only remedy 
upon a forfeitpdriecognizance was by action in the. nature of a civil ac- 
tion, and that tbis action could be oommenced only after the adjoum- 
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ment of tbe court at which tbe forfeiture was taken, for the sùrety had 
the entire term at which the forfeiture was taken to surrender bis prin- 
cipal, pay the costs, and be discharged. This right the sureties wero 
deprived of by tbe proceedings had in the district court upon the for- 
feiture of this recogniaance. Tbe proceedings there had were not au- 
thorized by tbe statutes of Kansas, nor by any law of the United Statea 
to which my attention bas been called, and the judgment there entered, 
for tbe reasons above stated, had no validity. 

McElroy, tbe original défendant, having died between the date of the 
levy and the date of the deed, it was necessary to revive the action be- 
fore a valid deed could be executed. A decree will go for the défendant, 
quieting the title to the property in dispute la her, but not at the cost 
of the uomplainant. 



Harmon et al. v. Steed e( al. 

(CTrcMtt Court, D. West Virginia, February 16, 1893.) 

1. Taxatiow— Delinquent Lists— Rboordino. 

The mère failure of the connty clerk to record the dellnquent list filed In bis of- 
fice, as required by Code W. Va. c. 30, § 31, doea not affeot the validity of a subsé- 
quent sale for taxes, siace a compliaace with the prior requirements of the statute 
fuUy answers the purpose of giving notice to the state and the land-owuer, and tha 
record is ooly intendea for the purpose of preaervlng the list 

3. Bame— Rédemption. 

In order to redeem land sold for taxes, it Is necessary, under tbe Code of West 
Virginia, to pay (1) the taxes of the year for which the land was sold, and (2) for 
tbe year in wbicb it was sold; and a payment of the former without the latter ef- 
feots no rédemption. 

8. SaME— AtTDITOB'S CeRTTKCATE. 

Tbe certificat» of the auditor that tbe lands bave been redeemed does not bind 
the State, when it fails to show tbat the taxes for both years bave been paid. 

4. SAMB— DCTT OF REDEMPTION. 

It is the duty of a person seektng to redeem land from taxes to tnvestlgate tbe 
matter fully, and tender tbe fuli amount demanded by the law, if in fact It Is not 
demanded by the ofiicer. 

In Equity. Bill by Charles A. Harmon and William W. Flanagan, 
partners trading as C. H. Harmon & Co., against Thomas Steed, Alex- 
ander F. Matthews, Williani M. Tyree, and Homer A. Holt, to cancel 
a tax-deed and also a deed executed by the grantee therein. Bill dis- 
missed. 

The case was submitted on an agreed statement of facts, in substance 
as follows: 

It is hereby stipulated and agreed between the plainllffs and défendants in 
the above-entitlfcd cause, by their respective connsel, thiit the following facts 
shall be considered and treaied upon the hearing of this cause as proven 
therein in proper furm, that is to say, that on the Ist day of April, 18b4, and 
for more than one year prior Ihereto. James T. and T. B. Marshall were and 
had been tbe owners in fee of tlie tract of 1,264 acres of land in the bill men- 
tioned; tbat fur said year said land was diily assessed for taxes ainounting ta 
$ — ; that, said tax not being paid witfain Ihe tiiue required by law, itwas 
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4uly returnçd delinquent for siich non-payment to the auditor of tbe state, 
ànd'bjr'Uf^'cei'tiaed to the sheriff of Nlcholas county to be sold for sbch de- 

lltt4*ient fcà*, and was by him, said shèriff, on the day of — , 1885, 

daly flold, and at said sale purchased by the state of West Virginia; that after- 
warda, on the 7th day of May, 1886, said Marshalls paid into the treasury of 
tbe state of West Virginia the sum of $14.69, tlie amount of taxes so assessed 
for 1884, and interest thereon, and reçeived from the auditor a paper purport- 
ing to be a certificate oï rédemption, wbich is flled as cerliflcàte No. 1 with 
the answer of the défendants, and is to béread as part of this agreement; that 
the taxes for said y ear 1884 and interest aforesaid are ail tbe taxes then or 
afterwards paid by said Marshalls, or any onefor tiiem, for the purpose of re- 
deeming said land from the sale aforesaid; that on the 7th day of January, 
1887, P. r. DufEy, the auditor of West Virginia, certified to the clerk of the 
county court of Nicholas county that the land aforesaid had been redeemed 
from the sale made to the state on Dece'mber 22, 1885, and said certificate did 
not contain any statement of the amount paid, or what taxes were paid to ef- 
fect such rédemption, and such certificate was filed in the clerk's ofiice of said 
county, as appears by Exhibit C, flled with the bill, which exhibit is to be 
read as part of this statement of facts; that said lands were assessed with 
taxes for the year 1885 in the name of the said Marshalls, and in no other 
naœe, and said taxes for 1885 not bpingpaid by the said Marshalls, or any 
one for them, said land was returned delinquent for the non-payment thereof, 
and, said taxes for 1885 not being afterwards paid, said lands were on the 

day of , 1887, certified by the auditor to the sheriff of Nicholas 

county for sale for said taxes, and on the day of , 1887, the tinie 

fixed by law for such sale, said sheriff sold said land to'the défendant Thomas 
Steed, who then and there paid said sheriff the amOunt of taxes, damages, in- 
terest, and costs for which said lands were so certified to be sold, including ail 
commissions, costs of publication, and fee for receipt, and took the proper re- 
ceipt therefor from said sheriff; that the delinquent list for 1885 of Nicholas 
county was not returned to the auditor's office till after May 7, 1886; that the 
sberiÉ, witbin the time required by lavv, flled in the clerk's ortice of the county 
court of Nîchoias county his list of sales màde in the year 1887, pursuant to 
law, including also the sale of said lands to the /iaid Steed, but the clerk of 
said court failed to indorse of note thereon the date of such flling; that said 
lands not being redeemed from said last-mentioned sale within one year next 
thereatter, or prier to the 18th day of Jaquary, 1889, on the day last named 
the said Steed, having had a report made by the surveyor of said county, as 
shown by Exhibit K, with the bill to be read herewith, procured from the 
clerk of said court a deed in due form for said lands, and caused the same to 
be duly reoorded in said office on the same day, which deed is filed as Exhibit 
H with t^^e bill, and to be read herewith; that the delinquent list of Nidiolas 
county foi* thé year 1885 was duly flled iû the clerk's office of said t./unty 
court, but nevér recorded in any-well-bound book or any other book in said of- 
fice, and no book for that purpose had ever been kept in said office, bLi; 
said list bas been on file and preserved in said office since the day the same 
was fi^d therbin^ open to the inspection of ail parties desiring to examine 
the same. and said list showed that said tract of land had been returned 
delinquent in the name of the said Marshalls for the non-payment of the 
taxes for the year 1885, and à copy of said delinquent liât was duly flled 

in the office bf thé auditor bt state on the — day of , 1886; that 

the plaintiff Hardon paid the Marshalls ^1,300 cash for the land in con- 
ttoversy on June 9, 1887, and on that day obtained from said Marshalls 
the dèed flled as Exhibit É with the bill, and to be read herewith; that for 
the year 1886 said lands were omitted from the land-books, and for the year 
J887 said lands were assessed with taxes for that yeàr in the name of the 



HABMON P. STEBD. 781 

said Marshalls, and also charged with the back taxes for the year 1886, 
which taxes for 1886 and 1887 were paid by the plaintiffs; that said lands 
were duly assessed for taxes in the name of the plaintiffs for the year 1888, 
who failed to pay the same, whereon said lands were returned delinquent 
for such non-payment, and sold by the sherifE in November, 1889, at which 
sale the défendant William M, Tyree beeame the purchaser for the price of 

$17.77; that on the day of the plaintiffs paid to the clerk of the 

county court of said county the amount of said purchase money paid by said 
Tyree, with interest thereon at the rate of 12 per cent., for the purpose of ré- 
demption, the said Tyree being a non-resident of said county, (the original re- 
ceipt of said clerk, marked "X," to be read as part of this statement of facts;) 
that for the year 1889 said land was tranaferred to the said Steed on the land- 

books, and assessed with taxes in his name, and paid by him October , 

1889, amounting to $12.79, but said lands also remained on the land-books in 
the name of the plaintiffs, and were assessed in their name; that on the 4th 
day of November; 1889, the défendants Holt, Matthews, and Tyree purchased 
the said lands from the said Steed, for which they agreed to pay the price of 
$1,264, and at the time the deed was execnted paid in cash one-third or one- 
fourth of the purchase money, and ôbtained a deed therefor from said Steed 
ou said last-named day, and had the same duly recorded on November 13, 
1889, which purchase was honaflde, and without any notice or knowledgeof 
any adverse claim except such, if any, as they would be affected with by rea- 
son of the records aforesaid ; said lands bave largely inoreased in value since 
the purchase aforesaid of the said Holt, Matthews, and Tyree, by reason of 
the récent projection of railroads in that vicinity; that after said purchase 
by Holt, Matthews, and Tyree, and before the bringing of this suit, the plain- 
tiffs caused written notices to be posted on the said lands, warning ofl tres- 
passers; ihat, at the date of bringing this suit, neither the plaintiffs nor the 
défendants had actnal possession of said land, but shortly after the bringing 
of this suit tlie tenants of the défendants took actnal possession thereoî, and 
hâve held the same since, to the exclusion of the plaintiffs. It is further 
agreed that ail exbibits flled with the bill or answers may be read upon the 
hearing, subject to ail exceptions as to competency or relevancy of the same; 
that the statements in the biU are true as to the facts of the tender made to 
and refused by the défendants Holt, Matthews, and Tyree in July, 1890. It 
is further agreed that the value of the land in controversy exceeds fche sum of 
$5,00Q. This agreed statement of facts is to apply to tliis cai^e only as pre- 
sented in the présent suit, and is not to be used against the parties for any 
other purpose, or in any other litigation concerning the same matter. 

Watts, Asliby & Dahney, for complainants. 
Brown & Jackson, for défendants. 
Before Jackson, District Judge. 

Jackson, District Judge. Two questions for the considération of tbe 
court are presented in this case. The first is that the sale was irregular, and 
under the ruling of this court in the case of De Foresl v. Thm.pson, 40 
Fed. Rep. 375, as well as undernumerous décisions in the suprême court 
of West Virginia, it must he set aside. The irregularity complained of 
to sustain the position arises from the failure of the clerk " to record in 
a well-bound book to be kept by him" the delinquent list required by 
section 21 of chapter 30 of the Code of West Virginia. It iS adniitted 
that the sheriff returned the list as required by that section, and that it 
was in the office at the time of the sale of the land in controversy, but 
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that it was not recorded as required by the section; and for this reason 
it is claimed thait the sale made by the sheriËf should be set aside. 80 
far as the pleàdinga disclose, this was the only irregularity, i/ in fact 
this was one. It will bè observed that chapter 30 relates entirely to 
the collection of taxes, prescribing thé mode and manner of the collec- 
tion; and, upon the failure of the oflBcer to collect the taxes on any 
realty, it directs him what to do. Among other things, a delinquent 
list is required to be filed in the clerk's office of the county, which is 
to be recorded by the clérk. Section 21 of the same ohapter provides 
that tbe taxes may be paid into the treasury of the state before sale, 
but nowhere is there to be found in chapter 30 any provision of law 
for the sale of delinquent lands. Chapter 31 alone provides for the 
sale of such lands, how and what must be dune before a sale is had, 
as weU as what is to be done alter sale. The provisions ol" chapter 30 
fumish a guide to the offider in the collection of taxes, while chapter 
31 provides the remédies for enforcing the collection of taxes against 
the property of those who are delinquents. Chapter 30 is more or less 
directory, while chapter 31 is niandatory in ail its provisions, some of 
which are semi-judicial in their character. When we examine closely 
what is required by section 21 of chapter 30, and which is relied on to 
show the irregularitics of the tax-sale in this case, we tind that the scope 
of its purpose is to furnish certain information for both the state and own- 
ers of lands who are in delault for the payment of taxes: Mrst, thesher- 
IfFjwho is charged under the laws of West Virginia with the collection 
of taxes, is required, when he fails to collect any portion of them charged 
against the realty, to makè a list of the real estate which is delinquent 
for the non-paymentof taxes thereon, stating the year for which the de- 
linquency occurred, a copy of which list is to be posted two weeks at the 
front door of the coort-house of the county before thé session of the 
county court at which it is to be presented; second, the sheriff is required 
"to présent three lists of the delinquent lands at or before the session of 
the county court at which the county levy is next laid." It is not de- 
nied that sUch lists were preSenled to the court, and that one of them 
was filed in the clerk's office and a copy sent to the auditor, as required 
bj' stntute. If the statute had made no other provision, could it be 
claimed that this list was insufficient to lumisii notice of delinquency to 
any owner of land who exercises ordinary care and diligence in looking 
after his interest? I tliink not. Ail that could be required under the 
statute was to do just what was necessary to give notice of the condition 
to the claimant of any lands reported delinquent. The requirement of 
the statute that the list so furnished was to be recorded, was merely to 
préserve the list. It waS ûo part of the duty of the officer charged with 
the collection of the taxes tosee that the list was recorded. The failure 
of the clerk to record it in no wise determined the statua or condition of 
the land reported delinquent. The recordation of the list neither aided 
nor prevented the vigilant claimant in the rédemption of his lands after 
the return of the delinquent list. It is true, belbre the land could be 
soid, it must be foUnd delinquent. This the court did when it passed 
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upon the lists filed by the officer, as required by section 20, «. ?0, and 
entered of record that itwas "satisfied of the corréctness of thesaid lists," 
and directed thé original to be filed in the clerk's office and a copy of it 
sent to the auditor. This provision of the statute may be regarded as 
essentiàl, and therefore mandatory, whiletheother provision, requiting 
the clerk to record the list in a book kept for the purpose, ia not es- 
sehtial to détermine the delinquency of land for taxes, and a failure to 
comply with ît does not vitiate the sale. In this connection, we must 
look to the provisions of chapter 31 of the Code of West Virginia to dé- 
termine vhat is required to effect a sale of delinquent lands. Sections 
4 to 9, inclusive, point out what is to be done to make the sale, which 
are conditions to be complied with by the officers making it prior to sale. 
None of the conditions required by the provisions of thèse sections of 
this act are shown by the pleadings in this case not to exist, and there- 
fore we must conclude that the statute was complied with up to the time 
of sale. And such, also, is the case as to the requirements of the stat- 
ute subséquent to the sale. I conclude, therefore, that ail the provis- 
ions of the statute necessary to effect a sale had been complied with. 
This disposes of the first quèstiori raised by the pleadings. 

The next position taken by the plaintiffs is that, if the sale should be 
found to be regular, then there was a rédemption of the land under the 
statute, which reinvested the grantor of the plaintiffs with the title, and 
that the sale in 1887 for the taxés of 1885 was illégal and void. The 
évidence in this case discloses the fact that the land in controversy was 
sold for the taxes of 1884 on the 22d day of December, 1885, and, there 
being no purchaser for it, the sheriff, as required by law, bid it in for 
the state, where the title would remain unless redeemed in one year or 
sold again at the next tax-sale of delinquent lands. Upon the 7th day 
of May, 1886, the Mdrshalls paid into the treasury of the state the taxes 
of 1884, amounting to $14.06, and $2.13 interest and office fées. It 
nowhere appears in the pleaditigs and évidence that any other amount 
was paid, or that the taxes for the year 1886, in which it was sold, was 
paid, as the statute requires. The statute requires two things to be 
donc to secure the rédemption: (1) The taxes are required to be paid 
for the year in which the land was sold; (2) the taxes for the year or 
years for which it was sold. It is conceded that the taxes for the year 
in which it was sold were not paid, and that afterwards, in the year 
1887, they were sold for the delinquent taxes of 1885, and purchased 
by Steed. It is also shown that the auditor, on the 7th daj' of January, 
1887, certified the land for re-entry upon the land-book, and that it had 
been redeemed in the name of the Marshalls, the former owners, and 
that, in pursuance of said certificate, it was re-entered on the land-books 
for 1887, and charged with the back taxes for the year 1886. It will, 
however, be observed that this rédemption does not embrace the taxes 
of 1885, whiçh do not appear to hâve ever been paid. To meet this 
difficulty, raised by the défendants, the plaintiffs insist that the act of 
the auditor is the act of the state, and therefore the state must be bound, 
and, inasmuch as the auditor has certified the rédemption, it was ille- 
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gfllly andjmproperly sold for the taxes of 1885. I wîll hereafter allude 
tothis position. In the view I take of this case, it is unnecessary to 
détermine as to how far the action of the auditor might or could bind 
the stete. I confess to some surprise in not finding in the briefs of 
counsel a discussion of that part of section 16, c. 31, of the statute, 
that I thjnk disposes of this question. To my mind it is clear that no 
rédemption, as required by the statute, was made in this case, and the 
certificate of the auditor shows it. There never was any rédemption of 
the land for the taxes of 1885, for which it was sold in 1887. The last 
clause of the sixteenth section of chapter 31 provides that "land may be 
sold for any unpaid taxes for any year previous to that in which it was 
sold as aforesaid, and subséquent to the year or years for the taxes of 
which it was sold, or for that year, as if such former sale and rédemp- 
tion had not been made." The certificate of the auditor is relied on to 
show that the land was redeemed, and the title reinvested in the "pre- 
vious owner." But does it show the payment into the treasury of the 
taxes of 1885, as plainly required by section 33 of chapter 31 of the 
Code? The answer to that question must settle the fact of rédemption, 
and, as there was no such payment, the last clause of section 16, c. 31, 
which expressly provides for the sale of land when the taxes hâve not 
been paid for the year in which land was sold, was not complied with, 
and I must hold that the land was not redeemed after the sale of 1887, 
and that the purchaser, Steed, under that sale, became invested with the 
légal title, which is a valid title against the previous owner, or those 
claiming under him. 

I hâve not thus far referred to the obvious duty of the claimant, when 
he attçmpted to make a rédemption of his lands under the statute, to 
satisiy himself w'hether he had done ail the law required him to do to 
effect the rédemption. There was a plain and manifest duty on his part 
to pay, not only the past-due taxes, for which the delinquency occurred, 
but to pay also the taxes for the jear in which the sale occurred. He 
ehould hâve fully investigated the matteras to the amount required, and 
tendered the full amount demanded by the law, if in fact it was not de- 
paapded by the ofBcer. And hère I will briefly notice the position of 
the counsel for the plaintifiF, that the act of the oflScer was the act of the 
State. Ordinarily the state speaks through its ofEcers, and their legit- 
imate acts bind the state. Their acts, however, must be under the law, 
and in accord ance with it. Certainly the state cannot be bound by an 
offiçer who neglects to perform a duty required by the express terms of 
th^ statute. He cannot exécute the law in part, and in part disregard 
it, especially when rights of other parties intervene. I do not thinkthat 
either the law of agency or the doctrine of estoppel properly arises in this 
case. The only question is, did the party who undertook to redeem his 
lands comply with the statute? I think he did not. 

It is unnecessary to notice in this controversy the sale of the land for 
taxes in the name of the Marshalls in 1889, as they had sold the land and 
conveyed the same to Harmon by a deed which had been admitted to- 
record in the proper county January 31, 1888, and which in law oper- 
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ated to tiansfer the title to Harmon, in wbose naine the lands should bave 
been assessed to protect bis title. It folio ws from wbat I bavesaid tbat 
tbe biU muBt be dismissed. 



Mebbitt et al. v. Wassenich. 
((HreuU Court, D. Colorculo. Pebruary 2T, 1893.) 

1. SPBÇnFIO PBRÏOBMA.NCB— DiSOEETION OP COCET. 

Spécifie performance of a contract résts In the discrétion o^ the court, which wlll 
net dëoree it wheir, Iti vlew of ail tbe circnmstancea, the ends of justice will not he 
tinbserred thereby. 
S. RBAI>^ES'tATB Bbokers— False Repbbsbntationb. 

A real-estate agent, in order to induce his non-resident principal to make a saie, 
wrote that the property might be sold for $37,000, and that this was from $2,000 to 
$3,000 more than it was worth. A few days later it was sold for $35,000. Hdd, 
that the statement must be considered a représentation of fact, and not of opinion 
merely. 
8. Samb. 

Tbe fact that the owner's son was in the clty about a month bef ore, and had wrlt- 
ten her th^t the property was worth $35,000, was not sufflcient to show that she did 
hôt rely upon the agent's représentation. 

4 SAMÉ— AtJTHciRITT— DUTT OV THtBD PbRSONS. 

One who purchases real estate from a non-resident owner, throngh a real-estate 
broker, is boand to ascertain, not only the terms of his authority, but also the cor- 
respondence by which such authority was obtained. 

In Equity. Suit by Elmer D. Merritt and Philo D. Grommon, co- 
partners, agaînst Theresa Wassenicb, for spécifie performance of a sale 
of real estate, Bill dismissed. 

Benedid & Phdps and /. P. HeMer, for plaintiffs. 

Charles J. Hughes, Jr. , for défendant. 

RlMEB, District Judge. This is a suit in equity for the spécifie per- 
formance of a contract for the sale of certain real property situated oa 
Fifteenth street, in the city of Denver, which property is described in 
the bill of complaint as follows: " Part of lots fifteen and sixteen in block 
one hundred seven." 

The facts, briefly stated, are as follows; January 16, 1888, L. An- 
finger & Co. , réal-estate men at Denver, addressed to the défendant, at 
Cincinnati, Ohio, the following letter: 

"Deab Madam: We hâve some eastern parties hère, who are buying Den- 
ver real estate, and hâve been trying to get them to biiy your property; but, 
not knowihg what you would sell for, we were unable to give them a priée 
knowing that the property now pays about six per cent on a little over $30,- 
000, witli ail the risk of a large dépréciation in the next few years, for Fif- 
teenth street bas seen its best days. In fact, the property was worth more 
two yeara ago than it is to-day, and is falling in value every day. The elec- 
tric road has proved a failnre, and the company bas stopped running, and ail 
of their opérations that hâve been going on for the past year, trying to make 
it successf ul, and hâve shut down. The tenants of thé stores are ail kicliing, 
and want a réduction in rent; and we earnestly advise you to sell at the prés- 
ent time, if possible. The people whom we now hâve on the string will pay 
V. 49F.no. 10— 50 
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betiïefefej^S^.OÔO' and: $30,000, whichis from 92,000 td $5,000. more than the 
pxipeâjtjî48 aefeifeUy worth, and th^t iftucli more than you can eyer get any 
one to pay. They say they will only pay $27,000 casii,,3?ttt vf^ ,tjhiinjti we can 
induce them to pay something more. Ton know Mr'.'Tesch, tlîe 'teriaht 6f 
the saloon, daims that the property is worth more to bim than to any one 
else; still he only ofCers $25,000. . We again advise you that if you can get 
thèse people to buy, you ought to let It go. \Ve can loan the money out at 8 
and 9 per cent, per annum, secured by first-class Denrer real eatate, whicb 
will giveyon an income of $200 per mppth clear, wit^hout the trouble, worry, 
or risk. As it is now, you do not get as much aa that, and with the chances 
of the property depreciating in value. It w-ill never increase, and, as time 
goes by. it is sure to fall in value. Fifteenth street has had ite best days is 
acknovir],^gçd byevery one. The town; is going theotherway. Itttb, ITth» 
and IStAAre xibw the msin streets. espçcially l7lh apd 18th. If you décide 
to sell, wire us your very lowest price, ( we will get as much more as possible,) 
for the party will not remain in Denver long enough for you to infurm us by 
mail, àhd :we think we could get more out of them if they are hère whenyour 
reply cornes tlisA by côrrespondence. 

; i*^Yours» îvery truly, L. ANfiNasB & Co." 

To this letter the défendant replied by telegram on the 20th of Janu- 
ary, whiçh te|.eKîàin is in the follov^ing languoge: 

"CiNCiNNATi» Omo, 20th. 

"To Z. Âtiflnger & Co., 1641 Champa Street: Thirty-two thouaand is my 
lowest flj^ilré* Mes. T. Wassbnich." 

FoUowing this telegram, the défendant wrote to L* Anfinger&Co., 
her letter beii^ dated ou the 20th of January, as follows: 

"Deab Siks: " Your letter of the 16th received, and hardly knbw what to 
do. If (iii ahd Albert and differ so widely in estimatebf the property. Al- 
bert thinks it worth $35,000, and is positive it will increase in value. As I 
hâve the utmoat conlidence in botb, I don't know whose advice to take, so 
compromised. Still I should not like to miss this cbançi^, and hope you will 
bring about a settlement. Some years ago was offered $34,000, before even 
the house waSfjbjt^ilt. They were also eastern people. Shouid you effect this 
sale, trust ^OBWl^ make everything solid for us, so they çanhbt hold us for 
taxes Or aiiytnijig else. You will remember, perhaps, I made Mr. Tesch a 
promise tbrôû^ you to let him hâve the refusai of it, and he might conSider 
himself unjustiy treated should we sell Without considéring that. It might 
also benefît us to play them against eacb other, and no doubt he will appreci- 
ate it ail the pipiie, seeing sotiie one else desires it. However, leave ail that 
to your better, jùii|guient. You might let me know what per cent, you charge, 
also whàt other ëxpenses will arise, so that I know exactly what to figure on. 

"MBS. T. Wassenioh." 

Folîowingtl^îs côrrespondence, L. Ànfinger & Co, ëritered into nego- 
tiations withj Ojàe, tlussell, a résident of Denver a,nd.a reiàl-estate broker, 
for the saie of this property, giving him a certain, timje within which to 
dose the transaction.. He sold it to the complainants herein for the sum 
of $35,000, and was to receive for his services the suian of $2,000, and 
on the !28tb'of January, L^ Anfinger & Co. wrotë to the défendant, at 
Cincinnati^' Ûhio, that they'had.soïd the property for $32,000, less com- 
mission and, .'taxes of 1887, stating in their letiter) that they had used 
every effort ,to get the parties up to, $32,500, bat missed, and stated 
the termS'Of sïSe to be $500 cash, to bind the bargain, $9,500 in 30 
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days, and $22,000 on or before three years, with interest at 8 per cent., 
secured by trust>deed on the propérty; stating, also, to her in that let- 
ter that tbeir commission would amount to $715. On the same day 
they telegraphed her that they had sold the propérty for $32,000, lésa 
commission and taxes. To this last lëtter and telegram the défendant 
did not reply, and the only communications from her in relation to this 
transaction were the letter and tel^ram of January 20th. On the 28th 
of January, the date of the last communication to Mrs. Wassenich, L. 
Âufinger & Co. sîgned a receipt, as foUows: 

"Denver, Colo., Jan. 28, 1888. 

"Eeceived from Merritt & Grommon, as part payraent for the foUowing 
described real estate, [hère foUuws description,] the entire price to l>e paid for 
said real estate $32,000, and is to be paid as follows: $1,000 as above recited; 
$9,000 on or before thirty days from date; and four notes, of $5,500 each, 
aggregatihg $22,000, secured by Irust-deed on said propérty. The four notes 
payable on or before tliree yeurs from said date, with interest at eiglit per 
cent, per annnm, interest payable quarterly. The title to be perfect, a good 
and suiticienl warranty deed, and to be executed and dellvered by said Theresa 
Wassenich to Merritt & Gromnion, tlieir heirs or assigns. un or I)efore tlie 
2ëth of February, 1888, together with an abstract showing clear title: pro- 
vided. however, that the payment of $31,000 is tendered or paid at said date. 
If the said payraent of $31,000 in cash and notes is not pa d or tendered on 
or before thé said 28th uf February, 1888, then this contract to be vold and 
of no eifeét, and botb parties released from their obligations lierein ; and in 
that eventthf said onetliousand dollars paid un tliis date is to be lie'd by 
Theresa Wassenich and L. Antinger & Co. and P. B. Jiussell, brokers, one- 
half each, as liquidated damages. 

[isigned] "Theresa Wassenich. 

"i3y L. AaeuiQKR & Co., her Agents. 

"Witnesses: 

"P. B. RtrssELL. 
"W. B. White.» 

Subsequently, and on the 8th of February, L. Anfinger & Co. gave to 
the complainants berein the following receipt: 

"Denver, Colo., Feb. 8, 1888. 
"Received of Merritt & Grommon the siim of flve hnndred dollars, as part 
payment of lots Qtteen and sixteen, in blook one hundred seven, in East 
Denver, Ànipahoe county, Colorado, descrilied as follows, [liere follows de- 
scription,] whlch I hâve this day assigneJ to snid Merritt & Grommon at the 
f n 11 price of $32,000, the balance of $ il, 500 to be paid upon exaniinutiun of 
title and at the tiiue or times, and in the manner, as I may then see lit to re- 
quest. 

[Signed] "Mes. Theresa Wassenich, 

"By L. Anfingek & Company, her Agents." 

—This last receipt or contract being the one set out in the bill of com- 
plaint, and which the court is asked to specifically enforce. 

The above coustitutes substantially ail of the correspondence in the 
transaction between thèse parties and Mrs. Wassenich in relation to the 
sale. 

. It.is çontended by the complainant that if any misstatements were 
contaîned in the communication ofL. Anfinger & Co. of January 16th 
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■which led up to the àlleged sale by them, as the agents of Mrs. Was- 
senich, of this property, they related inerely to matters of opinion, and 
were not misstatetoents or mîsrepresentations of fact, and that the plain- 
tiffs are only charged vrith knowledge of this correspondence so far as it 
relates to the question ofauthority. 

It is eohtended, aiso, that she had other means of iaformation, and 
that she knew the situation when shé sent the telegiram and letter of 
Januaiy 20th. The relief hère asked is not a matter of absolute right 
to either party. It is a matter resting in the discrétion of the court, to 
be exercised upon a considération of ail of the circumstances of the par- 
ticular case. The discrétion which may be exercised isiiot an arbitrary 
or caprieious one, but is controlled by the established doctrines and set- 
tled principles of equity. In gênerai, relief will be granted when it is 
apparent from a view of ail the cirûumstances of the ca^é the ends of jus- 
tice w;ill be'subserved, and it will be withheld when from a liké view it 
appears that it will produce hardship and injustice to either of the par- 
ties, It is not sufiScient to show that the légal obligation under the oon- 
tract to do the spécifie thing desired may be perfeot, but it inust also 
appear that the spécifie enforcement will work no hardship or injustice. 
That L. Anfinger & Co.'s letter ofJanuâry 16th contaified misstatements, 
and misstatements of fact, and not of mère opinion, islthinkilndoubted. 
Their,statement was not, in my judgment, a statement of opinion, merely. 
They were real-estate men, and assumed to state the factsv Their state- 
ment to the défendant was that the property could probably be sold for 
«27,000, which was $2,000 or $3,000 more than it was worth. That 
this statement was not the fact, and that it must, or atleastshould,have 
been known to' them to be unwarranted, is I think fuUy established by 
the fact that within a very few days the property found sready sale at 
«35,000. 

Neither do I think that there is anything in the suggestion that she 
had other sources of information; that her son had been there, and that 
for that reaspn she ,did not rely upon the statement of L. Anfinger & 
Co. The évidence shows that her son had left Denver, and gpne to Cali- 
fornia, a mbnth or twd before this transaction. I think it apparent on 
the face ôf this record that the letter of January 20th was written to in- 
duce her to dose the transaction at wbat is clearly shown to be an in- 
adéquate price. Taking the entire correspondence, and the circum- 
stances surrounding the transaction, into considération; I think it en- 
tirely clear that the effect was to commit a fraud upon her, and induce 
her to part with her property for less than it was worth; and I do not 
think it can be said, in view of the fact that L. Anfinger & Co. were 
in the real-estate business, and had opportunity to kûow the values of 
property, that their statement contained in the communication which 
was the basis of this transaction was a mère expression of opinion. But, 
conceding this to be the fact, still I say they were bound to know. 
So far as the transaction afiects the rights of the défendant in this case, 
the misrepresentations were inisreprèsentations of fact, upon which she 
relied, and which induced her replies which are now relied' où as the 
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basis of recovery hère. Whether Merritt & Grommon knew the contents 
of the letter of L. Aûfingfer & Co. of January 20th is perbaps not clearly 
ehown by the record; but, if they did not take steps to inform them- 
Bslves as to that matter, they cannot take advantage of it hère, for they 
were bound to know, not only the authority from her to L. Anfinger 
& Co., but the correspondence which induced that authority to be given. 
But, even taking the most favorable view for the compîainant in the case, 
and admitting, for the sake of argument, that the misstatement in the 
letter of the 20th was only an expression of opinion as to values, and 
that Merritt & Grommon were not required to examine into the transac- 
tion further than to see the authority, still this contract is one which I 
think, within ail the cases, cannot be specifically enforced. Construing 
the authority in the most favorable light, and giving to it the broadest 
construction contended for by compîainant, its terms were not complied 
with. The authority was, if authority at ail, to eell the property for 
$32 ,000 ; the purchaser to be responsible for the taxes. The sale as made 
was for $32,000,— fi va hundred dollars cash, $9,500 in 30 days, and $22,- 
000 in three years; thé défendant to pay the taxes on the property and 
a comniission of $716. This was the statement of sale contained in the 
letter of L. Anfinger & Co. of January 28th; also the statement of the 
sale contained in the receipt given by them on that date. That author- 
ity to make the sale upon such terms was not authorized, the parties 
themselves it seems became aware; for on the .8th of February another 
and différent receipt, stating différent terms of sale as to payment, 
was given by L. Anfinger & Co. to the complainants. That this last 
transaction was unauthorized, and cannot affect the rights of this de- 
fendant, I think eutirely clear. The terms of sale as originally made 
she declined to accept, and they could not after that date', without new 
authority, proceed to make other and difierent terms of sale. 

In addition to ail thàt I bave suggested above, my own view is that the 
authority on which L. Anfinger & Co. aasumed to act was not an au- 
thority to sell the property for $32,000. The very language of the let- 
ter shows clearly upon its face that it was not intended as an authority 
to dispose of the property at that price, absolutely and unconditionally, 
but that it contemplated further correspondence and negotiations. The 
closing words of her letter are: "You might let me know what per cent, 
you charge, also what other expenses will arise, so I will know exactly 
what to figure on." This statement meant, if it meant anything, that 
the matter must be again submitted to herbefore any definite action was 
taken. 

Under ail of the circumstances of this case, to grant-the relief asked 
by the Comptlainants would undoubtedly work a great hardship and in- 
justice upon this défendant; it would be to say to her that she must take 
for her property several thousand dollars less than it was worth at the 
time of the transaction, and this upon a letter and telegram which she 
was induced to write by a statement of values, which, so far as she is 
«oncerned, under the circumstances of this case, amouiited to a fraud. 

The complainants' biU will be dismissed, at their cost. 
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Citr OF SoMEBViLLB ». Bkal, Receîver. : 
iXOrcuttCotert, D. MasBochusetta. March 14, 1893.) i 

1. SinKS xiro Bakkino— Cheoks fq^. Çoixection— Insolvbnct. 

Wbether tlie tiUe to a check depdsited tritb a bank passes to the bank beforecol- 
lection, bo as tO'.liiàbedlately create the relation of debtor and oreditor between it 
and thç depo^itor, U a question of fact, depending upon the ciroumstances and 
course of d^lng in each particular case, 
t, SaMB — RiOBTS oï' Dbpositor. 

Certain cbecks marked "For deppsit" were deposited in a bank at a gnarter to S 
on Saturday, and crédit was immediately given for the amount thereof on the pass- 
book. The bank closed at 8, and the nezt day was declarëd insolvent, with the 
, checks still In Its hands. It was tbe bank's custom, at the ciose of each day's busi- 
lièss, to balance its books, crediting depoaitors vrith the amount of their checks, 
•Hd, if a check was subsequently returned unpaid from the clearing-house, it was 
charged ofF to the depositors. The depositor in this instance did not know of this 
cuMom. He had made d^posits with the bank for several vears without any spé- 
cial arrangement, and had never drawn against uncoUected checks, except by par- 
ticular understanding. Meld that, on thèse facts, title had passed to the bank so as 
to croate the relation of debtor and créditer. 
8. 6amb— Pleadikg — Fraud. 

But where the f oregoing f aots were alleged in the bill, and oonnected with the 
further allégations that, at the time the checks were received, the bank was, "irre- 
' trievably insolvent, and made so by tbe opérations of tbe président and two others 
of the directors, " and tbat the depositor then believed it to be sol vent, and had no 
means of knowing of its Insolvency, this was sufBcient to show f raud, and to render 
tbe bank liable to return the checks or their proceeds. 

It was not necessary for tbe biU to specifloally allège that the otBcers of the bank 
had knowledgé of its insolvency, since such knowledee would be implied from the 
allégation that the insolvenoy was caUsed by the président and two directors. 

InEquity. Suit by Ihe city of Somerville against Thomas P. Beal, 
receiver of the Maverick National Bank, to .recover the proceeds of cer- 
tain checks. Heard on demurrer to the bill. Overruled. 

Sdieyn Z. Bowman, for complainant. 

Hvkhma & Whedersxià. Pravk D. ASm, U. S. Atty., for défendant. 

CoLT, Circuit Judg;e. This is a bill in equity brought by the city of 
Somerville against Thomas P. Beal, receiver of the Maverick National 
Bank, claiming title to certain checks (or their proceeds) deposited in 
said bank on the afternoon of October 31, 1891, the day the bank closed 
its dtxirs for business. The case was heard upon demurrer to the bill, 
the receiver contënding that the title in the checks passed to the bank, 
and that the city of Somerville must corne in with the gênerai creditors. 
The maib allégations of the bill are, in substance, as follows: On Sat- 
urday, October 31, 1891, at about a quarter beiore 3 o'clock in the aft- 
ernoon, thè treasurer of the city of Somerville deposited in the Maverick 
National Bank checks mi différent banks, amountingto $21,171.40, and 
$8,450 in cash. The bank closed its doors at 3 o'clock on that day. 
The treasurer handed the checks (with the other deposit) to the receiv- 
ing teller, with a deposit ticket, and at the same time his pass-book, and 
the teller at once ci'edited the total atnount of the deposit therein. The 
treasurer stamped the following indorsement on the back of each check: 
"For deposit. John F. Cole, Treas. & Coll. City of Somerville." After 



cncy OF SOMÈKVrLLÉ ¥. BÎiAfi. 791 

the bank closed its dùors on that day, the books of the bank, according 
to the usual custom, were posted and balanced, and th&amount of said 
cbecks was placed to the crédit of said cityofSoinèrville, and thechecks 
put in the dearing-house drawer, -with other checfcs intended for présen- 
tation at the dearing-hoiise on the following Monday. On the following 
day, Sunday, the bank was declared insolvent, and the bank examiner 
tôok possession of the same. AU the assets and propert}' of the bank 
were held by the examiner until the time the receiver was appointed. 
On Monday the bank examiner caused the checks to be ëent to theclear* 
ing-hoùse, where they were paid, and the proceeds thereof were received 
by the examiner. Subsequently thèse proceeds weré transferred to and 
are now héld by the receiver. They hâve been kept' in the accounts of 
the récôiVér separate and distinct irom the other funds of the bank. The 
city treafiurer had for several years made deposits with said bank with- 
oQt any spécial agreément in regard thereto. There was no agreement 
that checksj when deposited, should be considered as cash, or that the 
treasurer oould draw against them before collection; and the treasurer 
never drew a check ioi whicb bis deposit was not saffioient, without 
countin^ the proceeds of nncollected checks, éxcept in a few instances, : 
^f hère a spécial arrangement was made with the bank by which the bank 
agreed to advance him certain speciâed amounts of môney on his checks 
in excess of deposits. There was no express understanding that the 
checks should or should not be credited to the city immediately on de- 
posit, but they were always so credited on the pass-book at the time of 
the deposit. The treasurer did not jknow whethér the books of the bank 
were balanced a fter the close of business on each day, and crédit given 
oû'Uie bocks of thé bank for checks deposited on that day, but he did 
know that the amount of such checks was at once credited to him on his 
pass-book* It was the custom of the bank, on balancing the books at 
the dosé Ôf each day's business, to crédit deposits on that day at their 
face value, and without discount; and it was also the custom of the bank, 
in case a check was returned from the dearing-house uncoUected, forth- 
with to charge off to such depositor any such check, and thns caucd the 
crédit. It was the practice of the Maverick Bank, and is the practice 
of the othér banks in Boston, in some cases, to allow depositors to draw 
against checks deposited before such checks are collected, and in some 
cases not, depending npon thebank's opinion of the reliability of the de- 
positor and the makers of the checks. The treasurer, at the time of 
making the deposit, believed the bank was solvent, and he had no knowl- 
edge, or mëans of knowing, of its insolvency. The bill further allèges 
that, at the time the checks were received by the bank, it was irretriev- 
ably insolvent, and made so by the opération of the président and two 
others of the directors. 

Two questions are raised by this demurrer: Mrst. Did the title to 
thèse checks pass to the Maverick Bank when it credited the amount of 
such checks on the complainànt's pass-book? , Second. If the title to the 
checks would hâve paased under ordinary circumstances, do not the alle- 
igatioQB ôf the bill as to the condition of the bank at the time constitute 
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Buoh a fraud npon the complainant as to entitle ît to recover the checks 
ortheir proceeds? 

As to the first question, whether the title in the checks passed to the 
Maverick Bank, I am inclined to the opinion that it did, There are nu- 
merous décisions upon this gênerai subject of the ownership of deposits 
in a bank vrhich subsequenUy becômes insolvent, and eaçh case seems 
to turn upon the particular facts underlying it. The question is one of 
faot, rather than of law. EaUtmy Cb. v. Johnston, IZB U. S. 566, 10 
Sup^ et. Rep. 390. If we take the simple case of a customer deposit- 
ing a check with a bank, whitih imm^diately crédits him with the 
amount, allowing him to draw against it if he wishesj this being the 
usual course of deàling between the parties, it would seem that the prop- 
erty in the check passes from the customer, and vests in the bank, 
thbugh there is no express agreement respecting the transfer of checks 
Bo deposited to the bank. Banhy. Loyd, 90 N. Y. 530,; aflBrming 25 
nun, 101. The suprême court in, Raïlway Go. v. Johnston, supra, cite 
the following language from the above case, as reçorted in 25 Hun: 

"Tfaat the intention that the check should be received as cash is to be in> 
ferreâfroin the faot that the check was âue immediately, and was drawn on 
a baiik, and for ail purpo$es of the parties w^s équivalent to somuch money; 
* ' !" * and such intentioii is conflrmed by preceding transactions, admit- 
ted by the depositor, in which checks wére deposited as cash in his batik- 
book, and that the custom of his bank in its dealings With hiin was to ctedit 
him with ail bbecks as money." 

EaUvoay Co. v. JohmUm was the casepf a sight-draft, and Mr. Chief 
Justice FuLLEE, in the opinion of the <3ourt, after referring to this fact 
and otiier circumstances, such as the right to charge exchange and inter- 
est on large drafts taken for collection, says: 

"This was not consistent with the theory of an understanding between the 
bank and the çompany that the title to this and similar drafts should pass ab- 
Bolutelyto the bank." 

The décision is finally made to rest mainly on the ground of fraud. 

Taking ail the allégations of the présent bill upon this particular 
point to be true, I am inclined tothe opinion that this case cornes within 
the principle laid down in Bank v. Loyd, and that, if the bill contained 
no other allégations, the demurrer should be sustained. 

But the bill further allèges that, wheh the checks were received by 
the Maverick Bank, "it was irretrievably insolvent, and made so by the 
opérations of the président and two others of thé directors." It also 
avers that the bank closed its doors within 15 minutés after this deposit 
was received. For the purposes of this demurrer, thèse allégations must 
be tàken to be true. To receive a deposit under thèse circumstances 
(assuming thèse facts to be proved) would constitute such a fraud as 
would entitle the depositor to a return of his checks or their proceeds. 
BaUway Co. v. Jb/tnstow, 133 U. S. 566, 10 Sup. Ct. Rep. 39C: Cragk 
V. Eadley, 99 N. Y. 131, 1 N. E. Eep. 637; Anonymm» Case, 67 N. Y. 
598; MaHin v. Webh, 110 U. S. 7, 16, 3 Sup. Ct. Rep. 428. 

It is contended by the défendant that the bill should hâve alleged 
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knowledge on the part of the officers of thô barik as to ita insolvent con- 
dition at the ûme the deposit was received, in order to bring this case 
within the raie reSpecting fraud. But the bill allèges that the bank 
was irretrievably insolvent at the time the checks were received, through 
the actS of the président and two other officers. It must be presumed, 
therefore, that the officers knôw the condition of aâsirs and the consé- 
quences of their own acts. Under thèse circumstances, it was not neo- 
essary to aver specifîcally that the officers had knowledge of Buch in- 
aolvency. Upon this ground the demurrer is overiuled« 



PoTTEB V. Bbal et ci. 
(Circuit Court, D. 3i:as8ach,v«etta. Febraary 25, 1893.) 

GoKSTrrtrrtoirAi. JiÀ.yr—VirB.BABOTStÀSts Sbabcr — Pbivate Papbbs— National Bâkzb, 

The président of a national bank wtaich had failed brouglit a bill arainst ttae 

reoeiver, aUeeing that a certain trunk which was then in the vaults, and of whicih 

complalnant aeld the key, cont^ined his private papers; that the reoeiver, who 

refused to anrrender the same, was about to be summohed before the XTnited States 

frànd jur;^ wîth the papers, te investigate a criminal charge against complalnant. 
lie prayèr was for an order for the dellvery of the papers, an injunction against 
takiog them before tbe grand jury, and for gênerai relief. Complalnant proved by 
the cashier that the trunk was kept in the bank as the property of tbe président 
but the witness had no knowledge of its contents. Held, thàt under the fourth and 
fifth amendments to tbe fédéral constitution, the recel ver could not glve évidence 
as to tbë contents of the trunk, nor could a public investigation be had ; but, as the 
plaintift had voluntarily submitted his rights, and asked for alHrmative relief, the 
court wonld appoint a master to examine it entirely alone, and turn over to com- 
plalnant any papers belonging to him, and to the receiver,such as were the property 
of the bank, and were not material to the govemment's case against complalnant; 
and that such as related to bank transactions, and were matei^ta to the prosecutlon, 
shonld bé héld by the derk for further considération. Boyd t. U. S., Bup. Ct. 
Rep. 6S4, ma IT. S. ei6, distinguUhed. 

In Equity. Bill by Asa P. Potter against Thomas P. Beal, receiver 
of the Maveriok National Bank, and Frank D. Allen, United States dis- 
trict attorney, to obtain possession of a trunk alleged to contain private 
papers. 

Henry D, Hyde, M, F. DicUnson, and Elmer P. Howe, for complainant. 

Hutchina & Wheehr, for receiver. 

Erank D. AUm, U. S. Atty., pro u. 

Aldrich, District Judge. This is a proceedîng in equity, and the 
bill was filed on the 15th of February, 1892. At that time the only 
parties were Potter, plaintiff, and Bealj receiver, défendant. At a pre- 
liminary hearing, February 16th, the plaintifif and défendant were repre- 
sented by counsel, and the United States attorney appeared, and claimed 
the right to be heard on behalf of the governmeqt. The bill, in eflfect, 
allèges that the plaintiff, who was the président and a director of tha 
Maverick National Bank, deposited in the vaults thereof certain private 
and Personal books, papers, and other. documents, which were iiever the 
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prop^jr èf thfr bank, and that sottie of the papers veffr tfeeji in a trunk, 
tawhich'beiteld thekey; that thjetrunk was in the Wuliti wbeïirttweibank 
W8S closiBd by order Of fhe oomptpôUer. on the ïst day of îJTîQyeinbej;, and 
tbat thë i:éceiver bas «ince héld it, and* refQsed to pasB; ît to tbe plainUf^i 
tbat Ihe papers are {^rsonal in tbeir nature, andti^e^eary tp, a aettie* 
ment of ihisj.biusmess: aâàirsj thai/hei iaobargedwit^^^^^^^^^'^B ^^ ^^ 
law; and thnt the govenninent attottieyi was about to issne a summon^ 
eallingLtbéE:de|endant Beàl before tiiegïandjïiry witb jtbiapapera in quea, 
tion; thaï he is withoutadeqaate remedy at law, ftnd tbîjeefare seeks tbf 
interposition of a court of equity. 

The relief songht is (1) an order that the books, papers, and otber 
documents be delivered to the pltfiïitiff) (2) that the défendant Beal be 
enjoined from using the same betore the grand jury; and (3) such otber 
relief as may be just. At jthig he,aring.,np évidence was offered other than 
the évidence contained in Ihe tiill, which was sworn to. After hearing 
the parties, tbraqgh th|eij:,cp\insel, apd tjjf? suggestions pft^government's 
attomey, the prayer for preliminary injunction was dehied, except so far 
asi relief was ihvolved in an order which was entered inaaid «a use, and 

\*ïi{f;,^,:î|iilotirsj' ,, ' ■.v,;';,'|i , ■'■ ■':'';^.';:', , ■•/' ;''';.',i^v'!"' \:r,* ■. 

"7o;|ti« end that the H^bts of the pnblic and ail interestëd parties may be 
protéçtwVitis.àrîeyédth^tthe défendant fprihvyitli Ipdge witlv the clerk of 
the United States circuit court for the, diatrict ofMassfKshusettis the trunk 
hamed in Baid bill, to^ther with its contents; and the cterk is directed to 
carefuUy Meèp the san^e in its présent condition until other wise ordered/' 

In ôbèdiencP; to this order, the défendant lodged the trunk and con- 
tents with the clerk, where it , now remains under sèal. Subsequently 
the défendant Beal flled his answôr, aUeging, in effect, that the trunk 
came into bis possession as a part of the assets of ths rbank; that be is 
àdvisedand ^bëliiéyps tl^^t itis his dtity to examine tbi^j'^ptents thereof, 
and ascertain whetber it contains property of the bank, or memoranda, 
books, papers, or accounts concerning its adairs; and the government 
attorney, appearing, was, upon pétition, made a party,' and filed a mo- 
tion, asking, in: ëffect, such an ordei* as wbnld lay thé papers beforé the 
grand juryV Whereupon tbe plaintiff asked for further hearing, to the 
end that évidence might be introduced as to the nature of his possession, 
4fld a heaiin^iwas had àh the 23d day of February, 1892. At this hear- 
ing the plaintiff called one Work, a casbier, whose évidence tended to 
show that the trunk in question was kept in the. ba^k, and not else- 
where, as the private trunk of Mr. Potter; but the witness had no knowl- 
edgé of the* cpnterits. It lurther appéared from this witness that Mr. 
Potter and one Kellogg, the clerk of the bank, and a secretary to Mr. 
Potter, and.no: other persons, had acceâs to the trunk. Nyither Mr. Pot- 
ternor Kellogg was cailled as a witness., It also appéared that the trunk 
maa at one timeopeneâby agreement, and that certain insurancepolipies 
were taken tberëfrom, and that certain deeds of Florida lands, which 
fOhe Hanson held in trust as secutity to. certain notés beld by the bank, 
Were taken therefrom by Mr. Ewer, by agreement. 
•■-■■'' Tbe défendants offered évidence as to tbe character of the contents, 
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which was exdudeàtipontheplaintiÉPs objection, on the ground that, 
as the investigation was for the purpose of ascertaining whether the pa- 
pers were private, and therefore entitled to protection, the question should 
be detennined upon a proceeding not in conflict with the spirit of articles 
4 and 5 of the amendments to the fédéral constitution. Upon the pre- 
liminary hearing, and at this stage of the proceedings, the parties ail ask 
for affirmative relief, neither denying the jurisdiction of the court nor 
questioning its power to asœrtain the character of the contents of the 
trunk. in question in a reasonable manner, reserving the right to object 
to ail unreasonable and improper proceedings. 

Now, what ia the situation? The plaintiff neither allèges nor proves 
by satisfactory évidence that the trunk contains private papers only. He 
holds thekey, and refuses to deliver it, to the end that the trunk may 
be opened at a public hearing. I only infer from this refusai, in view 
of the fact that he asks for affirmative relief, that he thinks a public ex- 
hibition of private papers unreasonable, and that he is \frilling to submit 
to such a private and reasonable examination as is necessary to enable 
the court to make an intelligent brder, and one which shall not violate the 
rights of either party. The plaintiff, who is supposed to know the con- 
tenta, does not give information at a public hearing; the défendants, who 
hâve partial information, are not permitted to disclose at such hearing. 

In the case oî Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. Rep. 
524, it was held that an order of court upon compulsory proceedings, 
compelling a party to produce a paper, the character of which was known, 
in order that it might be used against him, was an unconstitutional and 
erroneous order; The case at bar, in my judgment, is distinguishable 
from the case referred to. Hère the plaintiff voluntarily submits his 
rights to the détermination of the court, and asks for relief and an order 
that papers be delivered, the character of which is not known to the court. 
From the character of the possession, I think the court should know, in 
a gênerai way, what the trunk contains, before an order is niade as to the 
disposition of its contents. It is very clear that Mr. Potter is entitled to 
apeedy possession of his private and confidential papers. It is equally 
clear that the bank is entitled to know what is taken from its vaults. 
Whether the goyemment is entitled to hâve possession of any part of the 
papers, I do not undertake to say. A court of equity will not make an 
order changirig the actual custody of property without clear and satis- 
factory évidence of title; in other words, the court will not make an order 
that this trunk be delivered to either party until it bas some évidence of 
what it contains. 

With the view, therefore, of ascertaining the rights of the parties in a 
manner not unreasonable, and not in conflict with the provisions of the 
constitution referred to, Hon. John Lowell, of Boston, isappointed mas- 
ter, to examine the contents of the trunk in question. Mr. Howe, of 
counsel, will pass the key to the clerk, who will open the trunk in the 
présence of the master, and no other person; and, after examination by 
the master, in the présence of no one, such papers, documents, and other 
things, if any, as are the property of the Maverick Bank, and are not 
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matérial to the issue suggested in the motion of thé district attorney, 
after being first shown to the plaintiff, will be delivered to the défendant 
Beal by the clerk. Second. Such; if any, as are private, and are not the 
property of the Maverick B^k, together with suchias do relate to Mav- 
erick Bank transactions, and are necessafy and materltd to be introduced 
by Mr. Botter in his own behalf^ will be forthwith delivered to his coun- 
sel, Mr. Howe. Third. Such, if any, not included in the two classes 
above, as relate to Maverick Bank transactions, and, in. the judgment of 
the master, are or may be material to the issue suggested in the motion 
of the district attorney, and the proper presentraent of the government's 
case, shall be sealed, téturned to the trnnk and the safe custody of the 
clerk, who will relock the trunk in the présence of the master, return the 
keyloMr. Howe, and hold the trunk and such contents nntil further di- 
rected. The niasterj without further eharacterization, will report whether 
or not be finds papers and documents within the classes named, and what 
disposition bas been made thereof. The examination contemplated by 
this order is to be considered a part of the preliminary hearing» or, in 
other words, in aid thereof, and isdesigned to enable the parties to lay 
évidence before the court in a private and reasonable manner; the nature 
of the case being such that it would be unreasonable to direct or permit 
it to be done in a public manner. Upon report, the parties will be fur- 
ther heard as to the proper use and disposition of èuch, if any, papers 
and other things as are material to the government's case. 

It isiunderstoodithat the examination is to be private, and no pub- 
licity whatever, except such as is conveyed through a report of the char- 
acter indicated. Before the examination contemplated by this order, the 
parties and their counsel may, in the présence of each other, or sepa- 
rately, if they so agrée, make such explanation to the master as they dcr 
sire as to the character of the papers, and, until such examination and 
report, or until theforegoing order is vacated or modified, ail parties are 
strictly enjoined from interfering in any way with the trunk or its con-; 
tents. It may also bé understood that there is to bea speedy examina-^ 
tion and report, unless some party aggrieved desires to raise the question 
of -the proprie ty of this order; and in such event, upon proper motion, 
in view of the novelty of the proceedings, and the delicacy of the ques- 
tion involved, the examination will be fixed at such a day as will enable 
the court of appeals to pass upon the question, if such rigbt of appeal 
exista. 



IBAACS V. SOUTHERN PAC. 00. 797 

ISAACS V. SOUTHEBN PaC. Co. 
(Circuit Court, D. Oregon. March 14, 1893.) 

Injttbt to Emplotb— Evidenob. 

In the trial of an action for damages for personal injury occasioned by an acci- 
dent to a bridge on a railway, It is error to admit évidence on the part of the 
plaintiB going to ehow that in the reconstruction of fbe bridge longitudinal braces 
were used where none bad been used before. 

iSyllatms by the Court.) 

At Law. 

Tilman Ford and Richard Williams, for plaintiflf. 

E. G. Bronaugh and W. D. Fenton, for défendant. 

Deàdy, District Judge. This action was brought by Grâce G. Isaacs 
against the Southern Pacific Company to recover damages for personal 
injuries alleged to hâve been sustained in a railway accident, commonly 
known as the "Lake La Biche disaster." On the trial of the case the jury 
found a verdict for the plaintiff in the sum of $11,000. 

The défendant now moves to set aside the verdict, and for a new trial, 
because the court erred in admitting évidence on the part of the plain- 
tiff as follows: It being shown and admitted that the bridge in ques- 
tion was originally constructed without longitudinal braces, the plain- 
tiflf called Henry Rogers as a witness, and asked him if the défendant, 
in the reconstruction of the bridge, put in such braces; to which ques- 
tion the défendant objected, which objection was overruled by the 
court; and thereupon the défendant excepted, and the witness answered, 
«Yes.» 

This ruling now appears, in the light of the authorities, to hâve been 
erroneous, and materially so. The effect of the évidence was to practi- 
cally show an admission on the part of the défendant that the bridge 
was not properly or sufSciently constructed, without longitudinal braces, 
in the first -place; whereas, the use of them in the reconstruction might 
hâve been only out of abundance of caution in the light of the expéri- 
ence of the ^reck. 

No authority bas been shown in support of the ruling, and it is be- 
lieved that none can be found, unless it be in the state of Pennsylva- 
nia. 

In the case of Nalley v. Carpet Co., 51 Conn. 524, the court said: 

"The fact that an accident has happened, and some person has been in- 
jured, immediately puts a party on a higher plane of diligence and duty, from 
which he acts with a view of preventing the possibility of a siinilar accident, 
which sbould operate to comraend, rather than condemn, the person bo act- 
ing. If the subséquent act is made to reflect back on the prlor one, although 
it is done upon tiie theory that it is a mère admission, yet it virtually intro- 
. duces intothe transaction a new élément and test of négligence wliich has 
no business tbere, not being in existence at the time. " 

In Morse v. EaUrond Co. , 30 Minn. 465, 16 N. W. Rep. 358, the court 
overruled its former décisions on this subject, and said: 
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"A person may hâve exereised ail the care which tlie law reqnired, and 
yet, in the light of his new expérience, after an unexpected accident has oc- 
curred, and as a measure of extrême caution, he may adopt additional safe- 
guarda. The more carefuLa person, is, the more regard he has for the lives 
of otbera, the more likely he would be to do so, and it would seem unjust 
that he could not do so without being liable to bave sucb acts oonstrued as an 
àdiïiis^iôh'^ôf prioir négligence. W^ t'''ik SUih a rule puts an iiûfair inter- 
Ëriatalf.jtt uport human cônduct, atid virtualjy bolds out an ihdncement for 
continiied négligence." 

In EaUroad Co. v. Olem, (Ind. Sup.) 23 N. E. Rep. 965, it waa held, 
in the langinge of the sy]labusr 

"In an action against a railwHy.coippany for injury caused by alleged nég- 
ligence in the conatrucliou of its road, évidence that after Ihe accident the 
Company chunged and repaired its road is ihailtuissible to show négligence." 

In Lang v. Sanger, (Wis.) 44 N. W. Rep. 1095, it was held that in 
an: action for injuries alleged to hâve been received throagh the danger- 
ous çonditiqn of a gangway in the défendant'» savv-mill, évidence that 
alter the accident défendant made repairs is inadmissible. 

The admission of the évidence over the objection of the défendant ap- 
pears to hâve been erroneous, both on principle and authority. The 
jury were led to believe by it that the bridge ought to hâve been con- 
structed with such braces originally, and that the omission to do so was 
négligence, which contributed to the resuit. The motion is allowed, 
and the verdict set aside. In the light of the former trial, this case 
ought to be settled by the parties, and doubtless will, and thereby save 
the expensjB and labor of a new trial. 



Eddt et al. v. Lafayette et al, 

(Circuit Cmtrt of Appeals, Eifihth Circuit. February 15, 1893.) 

1. Bailboad Coupanies— Killiko Stock— Pbesumption op Nboliornob. 

In the absence of a statutory rule to that effieot, the law does not présume négli- 
gence f rom tbe f aot alone that stock was Injured or killed by a railroad compauy. 
a, Bamb— Ljlws in Ikdian Tebritobt. 

The statuts of Arkansas, which cbanged the commoh-law rulé by provlding that 
the mers faot of injury or kiliing of stock by a railroad company shall be prima 
facie évidence of négligence, was not put in force in tha Indiau Territory by Act 
Cong. May 8, 1880, $ 81, (28 St p. 81. ) 

In Error to the United States Court in the Indian Territory. 

Action by Ben F. Lafayette and Moses Lafayetté against George A. 
Eddy and H. G. Cross, as receivers of the Missouri. Kansas & Texas 
Railway Company, to recover for stock kilied on défendants' railroad. 
Verdict and judgment for plaintiffs. Défendants brought this writ of 
error. Reversed. 

Gliffffrd L. Jackson, for plaintiffs in error. 

W. T. Hutchings, for défendants in èrror. 



iBefore CAtowELL, Circuit Judge, and Shieas and ITbayeb, District 
Jtidges.^ / , :' ■ ■:.!;■;(, 

Gjxdwbix, Circuit Judge.; ; This action \rosi <K>mmenped in the Upited 
States coni^i^rthe Indian Territory by the défendais in error, who 
were the plaintifs below, against the plaintiffs in error, to recover 
damages: for a. tnnle allegedto ha^ebeen Mlled thropigh the négligent 
opération Qf the locomotive and j cars of the Missouri, ICansas & Texas 
ÏUilway ,Cpmpany by the plaintifiT^ in error, as xecejlyers of the road. 
There.^iba.trial in t^at coUrt before a jury, apd: a verdict and judg<- 
ment for t^he plaintilTs for $J.60, ai^d the défendant sued eut this writ oi 
error. flpon the triaJ the court beloir gave the following among otber 
instructions tp the jury: 

"Heretofore the ruling of this court bas been tbat the only duty. whicb ^ 
railjrpad çoiajpany owed to the owner of stock ki lied npon its traq^, wa8 tbat 
the ei)gineér:4n.chargéof tbe ipain at the timè should use qrdih^ry or reasoiji- 
àble cwre, after the ; stock should hâve bee|n, discovered ,by him, to prevent 
injury to 8i|ch stock, àn^. tbià being sbown, relieved tb4 Company froiu aJM 
liability. To this I still bold. Bat I hâve also beld that the onûa of proving 
the wantof ordinary care on tbe part of the rallroad company was on the 
plaintiff; that is, that the burden of establishing négligence iwas on the 
plaintiS, aod that the fact of the killing was not prima /acte évidence of 
négligence. On the further, considération of the act of congress establishing 
this court, and duly considering the décisions of the suprême courts of both 
the United States and of tbe state of Arkàtisas, also the modem vrriters of 
acknowlëdgf d authortty, I bave detetmined to changé my ruling on tbe ques- 
tion involved. I sball now hold tbe law to be that thefact of injury, when 
proved, sball be prima fade évidence of négligence, but that tbls prçsump- 
tion may be rebutted by proof of care." 

After citing authorities in support of this view of the law, and ofifering 
the défendants an opportunity to rebut the pnîTia /acte case of négligence 
arising, as the court faeld,ifrom the fact of killing, an ofTer of irhich the 
défendants declined to avail themselves, the court instructed the jury: 

"That if the jury shall believe from the évidence that the plaintiff was the 
ownër of tbe stock mentluned: and described in the complaint, and that the 
same, or any part thereof, was killed by the rallroad trains, of the défendants, 
tben tbey should flnd for tbe plaintiff, and assess bis damages at the fair cash 
market value of the stock so killed." 

The giving of this instruction is assigned for error. In the absence 
of a statutory rule to that effect, the law does not présume négligence 
from the fact alone that the animal was injured or killed by the rallroad 
Company. :: The gênerai, but not quite uniform, doctrine of the author- 
ities, in the absence of a statut^, is that the plaintiff must; show that the 
railroad company was négligent, and ihat the law will not présume, and. 
the jury is not authorized to infer, négligence from the fact of killing 
al«me. Vdknan v. EaUway Gb., (Dak.) a? N. W. Rep. 781; Eataa v. 
Navigation Co., (Or.) 24 Pac. Rep. 415; 1 Redf. R. R. § 126; Pierce, 
R. R. 428; 3 Wood, Ry. Law, § 417; 11 Ror. R. R. 1389; 1 Thomp. 
îîeg. p. 612, § 15; 2 Shear. & R. Neg. § 419; Deer. Neg. § 298; 
Whart. N«g. §890; BaÀiwau Oo. v. Wmdt, 12 Neb.76, 10 N. W. Rep. 
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456; ÊBumv. 'IMway Cn., 8ô Mo. 104; ÊaUway Od. v. G6iger,1it Fia. 
669; Railimy Cà. v. Bolaon, (Kan.) 14 Pac. Rep. 5; Walsh v. RaUroad 
Oo., 8 Nev. 111; Bailway Co. v. Betts, (Colo. Sup.) 15 Pac. Rep. 821; 
Èaàmy Ù). V. Èd^èU,iS Amer. & Eng. R. Cas: 555; RaîlroadCo. v. 
McMillan, S7 Ohîo St. 554; EaUway Oo. v. Henderson, (Colo. Sup.) 18 
Pa6.'llep. 910. 

j'Iù référencé tb stbck injured 6r killed by railroad compânies upon 
their tracks, several of the stateâ'have passed atatutes imposing more 
extensive duties and liabilities on tKe compânies than waa imposed by 
the commun laiir, Sbtîie of the States hâve enacted statutes miaking proof 
that an animal waa injured or killed by a railroad çompariy priwia fade 
évidence of negligenbe oh the part bf the company. Â statute in Arkan- 
sas is construed by thé suprême court of that state to hâve this effect. 
The court said: ' ' : 

"The trùe construction of the act in question is that, the killing being 
shown or confessed, the presumption is that it was done by the train, and 
tbat it resulted from want of care. At common law, the onus of proving 
thèse facts was ôri thé glsilntifiE." Bailroad Go. v. i>ayn«, 83 Ark. 816, 824. 

But the statute of Arfcansas, hère referred to, was not among those put 
in force in the Indian Territory by the act of congress. It will be ob- 
served that thé rule iû that state, that, the killing being shown, the law 
présumes that it resulted froni négligence on the part of the railroad 
company, is grounded on a statute, and that the court déclares that at 
common l^w the onus of proving, the négligence wâs on the plaintiff. 
The plaintiff must prove the négligence as well as the killing; but, as 
we pointed out in the case of Railway Oo. v. Washington, id Fed. Rep. 
347, (at the présent term,) thèse facts may be proved by circumstantial 
évidence, and, as is th^ere shown, it is not such a difficult task as 
counsel seem to suppose to prove facts and circumstanees from which a 
jury might rightfuUy infer both the killing and the négligence. But in 
that territory the inference in such cases is not one of law, but of fact, 
to be drawn by the jury: from ail the évidence in the case. The judg- 
ment of the court below is reversed, and the cause remanded, with in- 
structions to e;rant a new trial. 



Eddt et aZ. o. DuLANBT. 

(Oireutt Court of Appeau, EighOi dreult. February 15, 1898.^ 

In Error to the TTnited States Court in i:lie Indian Territory. 
Qlifford L. Jackson, for plaintiffs in error. 
ff. 5. DeniïOM and ir. 5. J!f«a;ey, for défendant in error. 
Before CAI.i>WELL, Circuit Judge, and Shibas and Thâtbb, District 
Judges. ; 

CALiDWELi., Circuit J.udge. Ttiis action was commenced by the plaintiff 
foelow to recover damages for ttie alleged négligent icilliug of liis cattle by the 
défendants below whileoperating the Missouri, Kansas & Texas Bailway, as 
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recelvers. The plaintiff recoveréd judgment, aind tbe défendants sued out 
this wrît of error. Upon the trial the court gave the same instruction to the 
jury that was given in the case of thèse same plaintiffs in error against 
Lafayette, 49 Fed. Bep. 798, (decided at this term.) This was error. Thé 
jadgment of the court below là reveraed, and the case remanded, with instruc-' 
tiens to jurant a new triaL 



Eddt et oZ. V. Waliacb. 

(CircuU Cofurt C(f Appeau, EiglUh CircuU. February 16, 1S93.) 

1. CaBRIBBS— INJUBT TO PAS8BNGBR8— MOVING TrAIN. 

Plaintifl took passage on défendants' freight train, wblch, when it reached his 
station, halted in such a position that the caboose in which hewas riding wasqUite 
a distance from the station. He had allghted, or was in the act of alighting, when 
the brakeman told him not to get off, for, af ter the freight was unloaaed, the train 
would be moved so as to bring the caboose near the platf orm. The train, Instéad 
of slowing up as the caboose neared the platf orm, inci«ased its speed, and plaintifF, 
aoUng under the advice of the brakeman, jumped oft, and was injnred. Meld, that 
défendants were estopped by the act of their servant from claimln^ that plaintifC 
was in fault in not leaving the train wlien it flrst stopped, or that its contract of 
carriage was fuUy performed at such time; that défendants could not avail them- 
selves of their gênerai custom as to the stoppage of freight trains, nor of the rulethàt 
passengers on freight trains assume increased risks; and that plaintiiï was entitled 
to recover if, in jumping ofl the train, he acted as a prudent man would bave acted 
in the circumstahces. 

9. Same— CoNTBlBUTORT NEOuaBircE. 

Contributory négligence is a défense which will not avail défendants, unless sus- 
tained by a prépondérance of the évidence. 

8. Same— Dauaoes. 

In an action for personal injuries caused by défendants' négligence, where it ap- 
pears that plaintiff bas not fully gained the use of the injured member, damages 
may be given for future loss. 

Error to the United States Court in the Indian Territory. 

Action by William J. Wallace against George A. Eddy and H. C. 
Cross, as receivers of Missouri, Kansas & Texas Railway, for personal 
injuries. Verdict and judgment for plaintiff. Défendants bring enor. 
Affirmed. 

Olifford L. Jackson, for plaintiffs in erron 

W. L. Hvichîngs and Sandds & HîLl, for défendant in error. 

Before Caldwell, Circuit Judge, and Shibas and Thayer, District 
Judges. 

Shibas, District Judge. The plaintiffs in error are the receivers hav- 
ing charge of tbe Missouri, Kansas & Texas Railway, and operating the 
trains thereon, under the orders of the United States circuit court for 
the district of Kansas. The défendant in error, on the 7th day of May, 
1890, became a passenger on a freight train operated by the receivers, 
for the purpose of going from Kiowa to Stringtown station, in the In- 
dian Territory. The train con tained many cars, and, when it reached 
the station last named, it was halted in such a position that the caboose 
in which the défendant in error was seatedwas quite a distance from the 
v.49F.no.lO — 51 
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statiéQ platfbrm.î' 'Whën tbe train halted^the defeûdanltin error went to 
thé ena'"bNïir(}ar,'Wîtb threé'gnp-Sacksy for the puirpose of leaving the' 
traiû'; Whet^' 'he ï^iS' stepped^ 6:f Wïls aboUt steppÎDg, on the ground, 
ojj^i^o^ilfcç bràpkem^i|,,b^^^ train told hîm pot to get off; that 

tbere was Bome local fieight to té ùnloaded; and^^haft'|n^ train woali po 
moved lower down, — nieaning by this that tlie cabooise would be 
brought near to the station platform. Thereupon the défendant in error 
resumed bis position on the stèps of the caboose, with his luggage, await- 
ing the movement of the train. After some minutes' delay, the train 
was put in motion, and, as, U^e oabqose came tojtbe platform, instead of 
slowingup,the speed wasincrëàséd; noticing which, the défendant in error 
asked a bipkerpaa virhetber the train had gone, andl waa answered : " Yes, 
we are gone, but we are not running very fast. You can get off. I will 
throw off your gripa." Thereufion the défendant in error jumped from 
the bpt&iîa; 'ètepv^rthe cabbosè, waid, thrown down and ipjured, his arm 
being-bt<ôken and wrist sprain€td. Tp recover datoages for the injuries 
thùs èçnïÈféd iii^^^^ brougl^it this action in the 

UnitedîStatés court for the Indian Terri tory, and^ upen a trial before a 
jury, he reoijVered a yçrâict for $1,250; and, judgûieiit beingentered 
therefor^tbefeèèiversijring the case to this court, the assignment of 
errors èiiîbraçihg S2 specificatioha. ' 

We shall ûot attempt to consider each spécification separately, but 
shall confine thé opinion' fo thé few gênerai propositions which are dé- 
cisive of the rights of the parties. The errors assigned, based upon the 
form of thé âSiâithoiis and the suffic^ency of the Service thereof, call only 
for the remark that thèse points bave already been ruled upon by this 
court advérselkto thé contention of plaintiflfs in error. Railroad Go. v. 
^dmes, 48 Fed'. iRep. 148; ^ddi/ v. Xa/ajrete, 49 I^éd. Rep. 798, (opin- 
ion filed at présent term.) 

The fourth ;and fifth lassîgnments 'of error are based upon the refuisal 
of the trial coïkit to permit the introduction of évidence tending to show 
thatit waa the général oilstôm^ and in accordance with the rules of tiie 
Company, to stop loailfreight trains at such partâ of the station grounds 
as would be most convenient for loading or unloading freight, and pas- 
sengers thereon were expected to leavesûoh trains atsuch places asthey 
might be stopped with référence to the convenient dispatch of the husi- 
n€»8 ôf the Company» Under some aspects which the case might bave 
assumed, this évidence would hâve been admissible; but upon the issues 
that were in fact presented by the testimony, and upon which the case 
wient to the juryi the same^was immàtèrial. If the olaim had been made 
that the. paaaeiiger had been compelled to get off the cars atan unfit 
place, or at a point other than the platform, and had suffered injury 
thereby, then it might hâve ibeeh pertinent to prove the gênerai rule and 
çuatom of the cotnpany ipthe partipular named. It is true that the pé- 
tition does charge, among other mattera, that the train was improperly 
ànd negligently handled, in that it was not halted at'or near the station 
platform; but in submitting the case to the jury the liabllity of the de- 
fendants was not made to dépend in any degree upon the question of 
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thé placé wheré tlie train Was halted, and, as the evîdence introdticéd 
did not présent thîs as an issue in the cause, the court did not err in the 
rdlihg complainéd of. 

It is also assignèd as error that the court refused to give several in^ 
structions réquestéd upon behalf of the reiceivers, the purpart of which 
may be fairly understood from the two requests now cited, to-wit: 

"The court înstructs thé Jury thatiîyou find that plaintiff entered défend- 
ants' local freight train on the day lo question at the station of Kiowa. for 
the purpose of taklng passage to tbe station- ofStringtown, as a passenger 
upun sidd train, and that said train was stopped by défendants' agents and 
servants at the station of Stringtownisallicient lengtb of time to enable piaiii- 
tifF tp safely alight therefrom, and that such stoppage of said train was niade 
at a plrice and in a manner cu8tomary4n the management and opération of 
similar frëight trains upon défendants' said line of rail\<ray, and that plaintiff 
availed hlmself of said opportunity to so alight from said train, and did àliglit 
therefrom, then you will further flnd that défendants fully performed their 
duty to plaintiiï in affording him an opportunity to leave said train, and that 
plaintiff, on so alighting from said train, ceased to be a passenger upon said 
train." 

"Thecourtinstructs the jury that if you flnd that plaintiff çntered upon 
défendants' local treight train on the day in question at the station of Kibw^, 
for the purpose of taking pasisage to the station of 8tringtown, as a passehger 
upon said train, and that said train was stopped by défendants' agents and 
servants at the station of Stringtownsufflcienl lengtb of time to enable plain- 
tiff to safely alight ttieretrom, and that such stoppage of said train was made 
at a place and in amanner customary to the management and opération of 
similar freight trains upon défendants' said line of railway, and that plaintiff 
availed hlmself of said opportunity to so alight from said train, and did alight 
therefrom, then you will further flnd that defendanis fully performed their 
duty to plaintiff in affording him an Opportunity to leave said train, and that 
plaintiff, upon so alighting from said train, ceaaed to be a passenger on said 
train; and if you further find that plaintiff, believing that he couid save him- 
self tlifl trouble of walking frum wbere the car in which he had been riding 
had been stopped to the défendants' dépôt or said station of Stringtown, and 
for that purpose got back upon said car with aview of getting off as the same 
passed by said dépôt, that then plaintiff was not a passenger upon said train, 
and was not entitied to be> treated as a passenger by défendants' servants in 
charge of said train." 

As already stated, the undisputed évidence showed that, when the 
train halted at Stringtown, the défendant in error was in the act of leav- 
ing the caboose, although he wOuld hâve been required to walk a long 
distance with the baggage he had with him before reaching the station 
platform, when the brakeman told him that they had local freight toun- 
load, and that the train would bé moved so as to bring the caboose near 
to the platform. The passenger had a right to rely upon the informa- 
tion thus given him, and if, disrCgarding the same, he had gotten off the 
caboose at thé place it then stood,and had sued the company for breach 
of contract, in that the company had not conveyed him to the station 
proper, but had required him to alight at an inconvénient and possibly 
dangerous place, he would bave been defeatéd in the action upon proof 
of the fact that the brakeman told him not to get off at that place, and 
that the train would be môved up to the station proper. The évidence 
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proves bpyondf.questîoo that the passenger would hâve left the caboose 
at the spot where it halted, regardless of the inconvenience thereby 
caused him, had it not been that the company, through its agent, noti- 
fied him that the, train would be moved to a more convenienlj point, and 
that he .shpulcj, await such movement before alighting from the car. 
Under sQch dircumstances, the company is estopped from daiming that 
the pasaenger was in fault in not leaving the train when it halted with 
the caboose a, ^ng distance from the platform, and it is also estopped 
from asserting that its contract of safe carriage had been fully performed 
when the train had stopped long enough to allow the passenger to leave 
the cari The court, therefore, was clearly right in refusing to give the 
instructions above quoted and others of the same import; for they wholly 
ignore the fact that the action oî thé passenger in continuing on the ca- 
boose wfts due to the direjctions given him by the agent of the company. 
It is further claimed that the court erred in charging "that a common 
carrier admitting passengers to a freight train incura the same liability 
to transfer Iheni safely aâ if on à passenger train." And in refusing, at 
the reqùest of the company, to instruct "that a passenger taking a freight 
train takes itwith the increased risks and diminution of comfort inci- 
dent thereto, and, if it is managed with the care requisîta for such a 
train, it is ail tbose who embark upon it hâve a right to demand. The 
passenger can only expeot éuch security as the mode of conveyance af- 
fords." Itis possible to imagine or sùggeat cases in which the faeta 
would be such as to make the request above quoted entirely proper, and 
also to requtré a more full statement of the abstract rule of law given by 
the court in jts charge; but there was nothing developed in the évidence 
in this case that called upon the court to instruct the jury in regard to 
any increased risksor discomforts attending a passage in the caboose of 
a freight trdin; as compared with a passage in a d'rawiûg-room car form- 
ing part of a passenger ttain. The injury to the défendant in etrôr did 
not grow out of i^ risk peculiàr to a freight train. ît might just as easily 
haveioccurred if tfae train had been comppsed of passenger coaches, for 
the injury resulted from the passenger leaving the car when in motion, 
which may occur as readily with passenger as with freight trains. 
, The case; -was sçnt to the jury upon two .propositions: Mrst. Was the 
carrier guilty of négligence causing the accident, in that the passenger. 
was induced to get off the, train when the same was in motion? Second. 
Was the passenger chargeable with négligence in jumping from the stepa 
of the caboose under the circumstances developed in the évidence? 

Upon the first question the court charged, in substance, that if the 
passenger, wh^n the train stopped at the station, was directed to remain 
on the car until it was moyed to a more convenient place,. which, how*- 
ever, was not done, but, the train being put in motion, the passenger 
was advised to get ofiF the moving train, and was aided in so doing 
by the eniployes of the défendants, and , jn conséquence thereof was in- 
jùred, such facts would constitut^ négligence on part of the carrier, and 
entitle the pa^eqger to a verdict, unless the latter hadj by négligence on 
his part, defeated his right of recovery, Counsel for the receivers doea 



EDDY V. WALLAC3E. 805 

not, in argument, press the exceptions taken to this part of the charge', 
evidently recognizing the fact that it could not be successfuUy claipaed 
that it ifS^ a proper performance of the éontract of safe transporta^ion, 
requiring'of the carrier the exercise of the highest degree of çare ana 
skill, to induce a passenger to forbear leaving the train by the représen- 
tation that the car upon which he was riding would be stopped at the 
platform, and then, neglectvng to stop the train, to indnce the passenger 
to jump from the movingcar, and thereby subject himself to the risks 
incident to such a mode of leaving the train. It cannot be successfully 
affirmed that a carrier of passengers exercises the high degreô of care 
exacted df him, if he requires or induces passengers to leave the car upon 
whic 1 they are riding when the same is moving at a constantly increas- 
ing rate of apeed; and thei'efore it was not error for the court to charge 
the jury that, if they found the facts to be as stated, then the charge of 
négligence against the défendants was made out, and the plaintiff was 
entitled to a verdict, unless it appeared that he had, by négligence on 
his part, contributed to the accident. 

It isj however, urged as ground bf error that the court did not prop- 
erly instruct the jurj'^ upon the question of contributory négligence; the 
position ofcounsel, as stated in the brièf, being as folio ws: 

"The plaintitFshouId bave acted as a prudent man wonld bave acted, aiid 
cannot, aftër acting recklessJy and in afoolhardy manner, recoverfor injuries 
sustainet^ by him while so acting. If the plaintiflf saw, or by ordinary care 
could baye seen, that the défendants had in fact negligently exposed him to 
the risk of injury, he can no longer rely on the instructions or advice of de- 
fendants' agent, but must use ail the additional précautions on hispartwbich 
a person of ordinary prudence would use in view of the circumstances àstfaey 
are, and not as they ought to be." 

Whether the court did npt, in substance, instruct the jury in accord 
with the views of counsel will be best determined by quoting the lan- 
guage of the charge upon this point, the same being as foUows: 

"The court instructs the jury that though they may flnd from thp évidence 
that the plaintiff jumped from the train of the defendapts while the same was 
in motion, and défendants' servant or employé upon said train had advised or 
instructed the plaintiff to so jump from said train, and that the plaintiff was 
thereby injured and had his arm broken, yet if the jury should further flnd 
that said train was oioving jit such a rapid speed that the danger to plaintiff 
in so jumping from such train at such time was so great that a man of ordi- 
nary prudence would not bave so jumped, then the plaintiff should be con- 
sidered as guilty of contributory négligence, and the jury should flnd for the 
défendants. The court instructs the jury that if they should flnd from the 
évidence in this case that the plaintiff, being a passenger on défendants' 
train, was instructed by défendants' trainmen to leave the train iri question 
when such train was moving at such a high rate of speed as would hâve pre- 
vented a man of ordinary prudence from acting upon such instruction, then 
your verdict will be for the défendants. The court instructs the jury that a 
passenger on a raiiway train is not justifled in yielding to the advice or in- 
struction of those in charge of the train toalight or jump from the train while 
the same is moving at a high rate of speed; that in such case the passenger 
must think before he acts, and is bound to think and act as a porsbh of Ordi- 
nary prudence would do ùnder the same circumstances; and if the jury be-' 
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llevefromjthT^jBfi4enie^1iha<; |i?ijBplaintip, in jumping from a uiovingfcraln at 
the station of^tiipgt^wn.ïjtthetlnie lie recela injuries complained of 

in this caa8e.:'wa8 9^^^ to a persou of 

tirdiiiary piruamcè, ^hèb th«^,^iàlhtiff càhnot reicove'r» tKoiigb hé was invited 
of l'nstructëdWiJlJuinpffdm Oild train by âéfehdants'' servants or agents." 

Extende^ ooramént is nofcirieeded to demonstrate, not only that the 
instruetioEia •givea ;were in iharmony with the views of counsel as now 
stiated iii the brief, but thatthey clearly and fuUy stated the law, so that 
the jury could not possibly' hâve misunderstood their duty in the par- 
ticular to which the iiïstr actions are applicable. The cottipleteness of 
the charge in this regard isalso a sufficient réfutation of the errors based 
upon the refasal of the court to give several requests of the receivers upon 
this subject. Thé instructions given met ail the différent phases of the 
évidence, and Jio additional light would hâve been given the jury by a 
répétition of the same thonght in the forms used in the requests pre- 
ferred, but notgiven. 

Exception is also taken to the ruling that contributory négligence is a 
défense which will not avail a défendant unless sustained by a prépon- 
dérance of the évidence. That it is a matter of défense is the settled 
rule in the courts; of the United States, and why there must not be a 
prépondérance of évidence to sustain it we are at a loss to perceive. If 
the argument of counsel was Well founded, the rule would be that, if 
there was évidence tendingto show contributory négligence, a party in- 
jtired could not recover, which is certainly not the law in any forum. 
Unless, upon ;^é éritire évidence, the jury can fairly say that a plaintiflF 
bas, by negljigence on bis part, contributed to the injury complained of, 
îiis right of recovery cannot be defeated on that siround; and this is the 
équivalent of the proposition that the fact of contributory négligence must 
be iestablished by a prépondérance of the évidence. 

It is also said that it wais error to refuse a request to the effect thAt 
the jury could iiot award damages to j)laintifiF "for future loss that plain- 
tiff may sustain in conséquence of bis injury received by himself at the 
titûe he alighted from thé train in question." In argument, it is said 
tbàt there was no évidence to sustain a fi^ding that there would be dam- 
age in the future, and hence plaintifif wasnot entitled to an award there- 
for. If this was the point sought to be covered by the request submitted, 
the language used therein is but illy Stted to express the idea. If the 
request had been given, the jury would probably bave understood it to 
nqean that they could not fiward damages for future loss caused to plain- 
tiff by the injury receivisd, but must confine the award to the damages 
received in the past, which would clearly bave been an erroneous state- 
ment of the law. The record shows that the défendant in error, when 
upon the stand asa witness, testified that at that timô hé had notregained 
the fuU tisie bf his arm; that he could not use it without causing pain; 
and that tfee. rotatpry motion of the arni was impaired. There was évi- 
dence, therefbre, tending to prove a continuing injury, and the damage 
caused therel)y.in the future was a proper élément to be considered in 
the assessment &f the damages, and the court, thetefo]:«,did not err in 
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relusing to gîviB the instruction in question. We hâve thtis écmsidered 
ail tbe material points covered by the erroris àssigned, and âo hôt find 
therein any sufficient ground for reversing the action of tbe trial court. 
The judgment ia therefdre affirmed, àt cost of plaintiffs ùi etror. 
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l.-É«OTrviBs OF Eaiikoad CoMPAKiEB— StiTS tirii«ooT Lbavé oï Cooiw. 

A<!t Cong. MaroU^, 1887, g 8, (318t. p. S54,) authorizing suite against recelrers 
of railroads without spécial ieave of court, was intended to place siicli receivers 
npon the same plane with tbe railroad companîes, botti as respects tlieir liability to 
be sued for acts done wbile opertktiug railroads, and as respects tbe mode of serv- 
ice of proeess. Centrât Tnigt Go. v. SULcMix, A. & T. By. Co., 40 Fed. Rep. 426, 
foUpwed. 

8, iBÀvit-'^-SlSBVTOB OV PRbCBSS TH IsrDU3t Te^itobt^ 

For injuries committed in the Indian Territory, receivers sued therein are 
properly seryed by deliverlng a copy of the summons to one of their station agents 
in char^ of a railway station therein under the Arkansas laws, made applicable to 
thé Itidian Territbry, providitig that such service is sufficient to confer jurisdiction 
vrh&» défendant is arailway coin|)any or a foreign corporation. 

8. Samb— Çbjection-s to Jorisdictiok— Watvbb. 

Rebeivérs of a railway, in ah action agàinst them in the Indian Territory for an 
Injury committed tberein, serv^d.witta sumiuç^ns by dellvering a copy to oneof 
tbeir station agents therein, by answering on tbe meritsànd going to trial af ter 
motion to qnash the âervica Is ovérmled, will uot thereaf ter be permitted to ques- 
tion tbe jurisdiction of the court, SLarkneiS v. Syde, 98 U. S. 476, distioguisbed, 

4. FiBBS Sbt bt Locomottvbs— Fbbsuwftioiis. 

In an action in the Indian Territbry against the receivers of a railroad to recover 

for bay destroyed by a flre set by défendante' locomotive, where it appears that 

: one of plaintiffs is a member of the Oreek Nation, and that tbe bay was eut and 

gathered by taer on Creek lands, it will bb presnmed, in the absence' of a contnuy 

showiug, to bave been lawfuUy uarvested. 

5. Bahb— Pabtibs. 

Hay destroyed by a fire negUgently set by défendants' locomotive was bar- 
vested' by tbe occu^yant of tbi umd ntader contraet with another, Whereby be 
agreed to advancO the reqnlsite f unds, the former to receive one-third tbe proceeds. 
Held, that auch persons could malntain a joint aotion for tbe loss. 
& Samb. 

It Ift no ground of défense that tbe contraet nnder which tbe bay was harvested 
waa invalid because made with a married woman, for, Iwtb being parties to tbe 
suit, ail tbe necessary parties are before thé court. 

7. BaMB— NBOUGENOB OÎ DEFENbANTS. 

In ah action to reoover for.bay destroyed by flre set by défendants' locomo(4ve, 
a charge that in the matterbf keeping tbeir right of way free andclearof com- 
bustible inaterlals, ànd in providing their locomotives with suitable spnrk-arrestera, 
défendants were onlycallednpomto exercise "reasonablecare, skill, and diligence," 
States the proper raie. 

8. Same. 

Négligence may bé imputed to a railroad oompany If Itallows combustible ma- 
tertalto accumulai» along its right of way In such quantity, at such places, énd 
at sùcb seasons "as renders it luible to become ignited and cause damage to ad- 
jacent property. < ' 

B. Samu. 

Tbe f act that flre is commtinicated by a passlng locomotive is pHma foéie eerU 
denre of négligence. 
10. Samb— Nbouobnob op PiaisîtiMs. 

It appeared that the bay was bumed in ricka wbile plainliSs Wére making hay 
in the Tiduity, and that tbe iàen bo employed were keeping a constant loolcout for 



808 FEDEBAL RErOBTEB, VOl. 49. 

,r firps, and hsid ,twf) jwftfer-wagon? on tUe fleld. Held,'that the court properly re- 
' tused a chargé based'upoa tbe assumpUon that they did not usa "sny effort to pro- 
' teofcthe hay.» ' ' r " 

11. Bame— MKisttBa or Dauaoes; 

In an actioi) to reoover for bay dastn^ed by flre set by défendants' locomotive, 
an instruction ttiat tbe ibéa'snrë of damages is the market value of the hay wben 
bumed, witb Interest from such time, is erroneous in not leavingr to the jury any 
discrétion as to vrithholdlng or allowing Interest, but is no ground of reversai, 
where it appears that the jury did not, in fact, allow interest. 
13. Samb. 

In case there is no local market value, the value is properly fixed by tbe value at 
tbe nearest market, deduoting the cost of transportation. 

In Error to the United States Court in the Indian Territory. 

Action by Ben F. Lafayette and Sallie M. Hailey against George A. 
Eddy and Ô. C. Cross, as receive'rs of the Missouri, Kansas <fe Texas 
Bailway Company, to recover for hay destroyed by a fire set eut by de- 
fendants' locomotive. Verdict and judgment for plaintiffa. Défend- 
ants brought érror. Afïirmed. 

CHfford L. Jachm, for plaintiffs in error. 

W. T. Bvtchinga and Sandds <fc flïK, for défendants în error. 

Before Caldwell, Circuit Judge, and Shibâs and Thâyeb, District 
Judges, 

'Thayeb, District Judge. This is an action to recover the value of 
666 tons of hay which was destroye^ by fire near Wagoner, in the In- 
dian Territory, on August 20, 1889. The hay was stacked in 15 ricks, 
àt'distances varying from 400 yards;to 1} miles from the track of the 
Missouri, Kansas & Texas Railway Company. Messrs. Eddy and Cross 
wefë operating said railroad as receivèrs when the fire occurred. The 
com plaint filed in the lower court alleged that they had negligently per- 
^litted large quantities of dry grass and weeds to accumulate on the rail- 
road rightofway; that they had in service a locomotive engine which 
was not supplied with the best appliances for arresting sparks, and that 
while usjfflg such engine it was carelesely permitted to émit sparks, or 
drop coâls of fire, which ignited thé combustible material on the right 
of wày, and startèd à flré that everitûally spread to the hay-ricks, and 
destroyed them. On the trial in the lower court the évidence showed 
yery cohclusively that the fire began on the right of way, and was most 
likely occasioned by a locomotive dfttwing a train of freight-cars which 
had passed only a few moments before the fire was discovered, and was 
seen to émit sparks at or very near the place where the fire originated. 
There was also considérable testimohy tending to show that the right of 
way at that place, and for some distance in either direction, was covered 
with combustible material, such as dry grass and weeds, which grew 
very close to the track, and was liable to become ignited. It was fur- 
ther shown that the section boss in the employ of thé receivèrs had been 
reqnested to burn the combustible material along the right of way, at 
that particular point, only a short time before the hay-ricks were de- 
stroyed, but that he had neglected to comply vyith such request. The 
trial résulte^ in a verdict against the receivèrs in the sum of $2,664. 

The- record before us shows that an unusual number of exceptions 



EDDY ». LAFAYETTE. 809 

were taken to the action of the trial court. Seventy-four errors are noted 
in the assignment of errors, forty of which seem to be relied upon by 
counsel to secure a reversai of the cause. It would extend this opinion 
to an unnecessary length, and would subserve no useful purpose, if we 
attempted to notice ail of the errors that hâve been assigned. We hâve 
considered the varions assignments in détail, and find many of thera to 
be withoùt merit. We shall confine our attention, therefore, to those 
spécifications which seem to us to be most material and important. 

The first exception that will be noticed relates to the jurisdiction of 
the trial court. Process was served on the receivers by delivering a 
copy of the summons to one of their station agents in charge of the rail- 
way station at Muscogee, in the Indian Terrilory. A motion was made 
to quash the service, which waa overruled, and an exception waè duly 
savèd. Subsequently the receivers pleaded to the merits, and went to^ 
trial, but in so doing reserved to themselves the benefit of their preyioùs 
exception, so far as it was within their power to do. On this state of 
facts it is contended that the lower court did not acquire jurisdiction to 
enter a judgment against the receivers, although it is conceded that un*- 
der the laws of the state of Arkansas, which bave been made applicable 
to the Indian Territory, such service as was had in the présent case is 
sufficient to confer jurisdiction when the défendant is a rail way Com- 
pany orâ foreign corporation. Mansf. Dig. §§4979-4982, and section 
31, Act Gong. May 2, 1890, (26 U. S. St. p. 94.) 

We regard thia contention of counsel as untenable for two reasons. 
The third section of the judiciary act of March 3, 1887, (24 U. S. St. 
p. 554,) authorizing suits to be brought against receivers of railroads, 
without spécial leave of the court by which they are appointed, was in- 
tended, as we think, to place receivers upon the same plane with railway 
companies, both as respects their liability to be sued for acts done while 
operating a railroad and as respects the mode of obtaining service. 
Such was the view entertained by the circuit judge of this circuit in the 
case of Gentral Trust Oo. v. St. Louis, A. & T. Ry. Go., 40 Fed. Rep. 
426, and we concur in what is there said on this subject. We are also 
of the opinion that the jurisdiction of the lower court may be maintained 
on the further ground thatj by answering to the merits and going to 
trial after the motion to quash the service of summons had been over- 
ruled, the receivers submitted to the jurisdiction of the court, and should 
not be permitted to question its jurisdiction in this court. In so holding, 
we hâve not overlooked the décision in Harkness v. Hyde, 98 U. S. 476, 
but we believe that case may be fairly distinguished fromtheoneatbar. 
In Harhvess v. Hyde the process involved had not only been served out- 
side of the territorial jurisdiction of the court, and within the limits of 
an Indian réservation, but the ofiicer who served the process was guilty 
of a violation of law in entering the réservation for that purpose. In 
the case at bar the service was had at a place within the jurisdiction of 
the court from which the process emanated. Italso had jurisdiction of 
the subject-matter of the suit, by virtue of the fact that the négligent 
acts complained of had been committed within the Indian Territory. 
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Under tbe8« oîiwumstances, we arejunable to concède that the receivers 
may raisfejtlie; question of jurisdiction in this court after pleading to the 
meritSj até efntering upon a long trial in the lower court. It is a gênerai 
rule that mex^ defects in the service of process may be waived by anapr 
pearanoe, wJleïethe court has jurisdiction of the subject-matter of the 
controVeray, «Qd the defect in the service only impairs the jurisdiction 
over the) person of the défendant* Such is the rule in the state of 
ArkansaSi whiOsè laws hâve been ©xtended over the Indian Territory, 
and suâh iifl also the rule in other Btates. Raûviay Co. v. Barnes, 35 
Ark. 25;, Martin V. Ooodmn, 8i Ark. 682; Kronski v. Eailvny Co., 77 
Mo. 368; Mfpptteia v. Insurance Co., 67 Mo. 86; EstiU v. Railroad Co., 
41 Fed. Rep* 863; EaUioaif Co. v. McBnde, 141 U. S. 127, 11 Sup. Ct. 
Eep. 982* ; : 

1 ïhe daaeejaèe very excepltional where a litigant ia at liberty to deny 
the juri^iotîon of a court, 'after defending on the merits, and taking the 
chances <rf njaking a successful défense precisely as if it had jurisdic- 
tion. If thei receivers desired to raise the question of jurisdiction in 
thiscourtjlveareof the opinion that they should hâve refused toappear 
in the lower court, or, haVing appeared for the purpose of moving to 
quash the service of process, that they should hâve abandoued the case 
• when theit motion to quash the service was overruled. 
I The iiest question to be considered is whether the plaintiSs below 
showed such a title to the hay that Was destroyed.as entitled thém to 
lecover its value. It is strenuously insisted by counsel for the receivers 
(and this is jsaid to be tbeir main contention) that the plaintifTs below 
showed no sufib title as warranted a recovery, for the reason that the hay 
,was cuton la^ids belonging to the Creek Nation, and that both of the 
plaintiflfs were trespassers in so doing; and, secondly, because one of the 
plaintiffs was a licensed trader, and, as such, was expressly prohibited 
:i>ya local statutë from cutting hay on the common pasturage grounds of 
ithe Creek Nation. It is ëufficient tb say, wilh référence to this conten- 
tion, that the record before us fails to show whether the hay was eut 
OD the ooàtmoQ. pasturage of the nation, or on lands at the time occu- 
pied and hddby Mrs. Hailey individually, according to the customs 
and usages of the nation. We will certainly not présume that either of 
the defeûdants in error was guilty of a trespass, much less that in cut- 
ting the hay either of them violated a criminal statute. ' In so far as we 
are permittâd to indulge in presumptions, we must présume that the hay 
was lawfiillyî harvested. The burden is on the receivers to overcome 
that presumiption , and we ônd nothing in the présent record that would 
authorize us to say that the hay was gathered on the public domain 
withoutlicensé, and that, fox that réason, the défendants in error showed 
no title. ■ 

: The record does dîscloœ, and tbere is no évidence to the contrary , that 
one of the pkintiffs in the lower court (Mrs. Hailey) was a member of 
the Creek Natibn.; As such, she certainly held the land where the hay 
was harvested aS: a tenant in common with other members of the Creek 
Nation, evenM:ît was not 'gathered, on lands of which she was the sole 
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occupant, àcoordîrig to tha usages ànd custoras of her tribe. We know 
of no law of the nation, nor bas any such law been called to onr atten- 
tion, that would preclude ber from cutting hay on land wbicb she occu- 
pied in common witb other members of tbe Creek Nation. The record 
further shows tbat the hay in question was harvested under a contract 
between the défendants in error, whereby Mrs. Hailey agreôd to eut and 
baie, and also to deliver, 2,000 tons of hay at Wagoner, in the Indiân 
Territory. The' requisite means to enable her to fulfill the contract were 
to be advanced by Ben F. Latayette, the othèr défendant in eiTor, and, 
in considération of the performance of the contract by Mrs. Hailey, she 
was to receive one-third of the net proceeds of the hay when harvested 
and sold. The hay appears to hâve been put up ih ricks, pursuant to 
the provisions of this contract, by persons in Mrs. Hailey's employ, and 
it was in her possession when the fire occurred. Under thèse circum- 
stànces, we are of the opinion that the défendants in error showed a suf- 
ficient title to enable thend to maintain a joint action against a wrong- 
doer ibr the loss of the hay. In this connection we will also add that 
the receivers are not in a position to urge, as a ground of reversai, that 
the contract between the défendants in error was invalid, because Mrs. 
Hailey was a married woman. Even if such be the fact, it does not im- 
pair her title to the hay or prevent her from recovering its full value. 
If the position is tenable, it merely shows that one of the plaintiffs be- 
low was an unnecessary party. Mrs. Hailey has not thought proper to 
lay claim to the entire proceeds of the hay, on the ground that the con- 
tract between herself and the other défendant in error is not enforceable 
as against her by reason of her coverture, and the receivers will not be 
permitted to uake such a plea in her behalf. It is sufiScient for their 
protection that ail parties who hâve an interest in the hay hâve been 
made parties to the suit, and will be concludeJ by the judgment. AUen 
V. Buffah, 38 N. Y. 280; Siinar v. Cannéiy, 68 N. Y. 298, 301; Mims- 
dppi Planing MiR v. Prestyyterian Church, H Mo. 620; Lasi v. Éisleben, 
60 Mo. 122; Ymley v. Thmnpson, 30 Aik. 399. 

A nuniber of the exceptions taken hâve référence to the charge, and 
to the action of the trial court in refiising requests to charge, which 
were tendered in behalf of the receivers. As some of thèse exceptions 
relate to the giving and refusai of instructions touching the degree of 
care that the parties to the suit were bound to exercise, we 'can best in- 
dicate our views on this branch of the case by. stating the substance of 
the charge of the trial court on thèse points. In the matter of keeping 
their right of way free and-clear of combustible materials, and in the 
matter of providing their locomotives with suitable appliances so that 
they would not émit sparks, the trial court charged that the receivers 
were only called upon to exercise "reasonable care, skill, and diligence;" 
in other words, that the law only exacted of them that degree of dil- 
igence that a prudent and skilliul man would exercise under like cir- 
cumstances to prevent injury to bis own property. It further instructed 
tbe jury, however, that whilè the receivers were not liable unless the fire 
was occasioned by their n^ligence, yet, if they had allowed combustible 
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n^ljçp^'to accumulate aloag the track which wàs liable to be îgnited by 
epa^dcs from passing engines^ .the jury would be authorized to impute nég- 
ligence. It further directed the jury that it was the duty of a railway 
Company to keep its right of way clear of combustible materials, and that 
its failure to do so was a, circumstance showing négligence. It also in- 
structed them, in substance, that the fact that a fire had been occasioned 
by sparts from, a passing engine was prima fade évidence of négligence, 
and that suoh proof would compel the receivers to show that it was not 
due to their fault, and that they had not been guilty of négligence. On 
the otheç hand, the jury were advised that the plaint! ffs in the lower 
court could not recover if, by their own fault or négligence, they had 
qontributed. to the burning of the hay. They were further told that if 
the evidencq showed the existence, in the locality where the hay was 
stacked, of "a gênerai aud uniform custom of long standing, to plow 
around .hay-ricks or make fire-guards," they might consider that fact in 
determining if the plaintiffs; had been guilty of contributory négligence. 
Çuch, in substance, were the directions given by the trial court concern- 
ing the respective duties of the parties to the controversy. In so far as 
the charge of the lower court defines the degree of care that should hâve 
been exercised in keeping thftir locomotives and right of way in a proper 
'and safe condition to prevent fires, the plaintiffs in error bave no cause 
to complain. . The charge ia this respect embodies the substance of sev- 
eral requests that were asked by the plaintiffs in error. That portion of 
the charge also appears to us to hâve been substantially correct which 
related tp the accumulation of combustible mâterial along the right of 
way,. and to the burden of proof after the origin of the fire had been shown. 
Négligence may properly be imputed to a railway company if it sufifers 
combustible mâterial to accunlulate on its right of way in such quantity, 
at such places, and at such seasons as renders it liable to become ignited, 
and causç damage. to adjacent property. It is also incumbent on a rail- 
way company to show that it has usedall of those reasonable précautions 
which the law exacts, when it is proven that adjacent property has been 
da-maged by a fire, which was occasioned by sparks or cinders from a 
passing locomotive. The décisions to this effect are both nameroua and 
ijniform. Shear. & R. Neg. §§ 676, 678, and citations. 

; It is contended, however, that, in defining the duty of the défendants 
in errOTj tjie trial court should hâve gone further than it did, and should 
h^ye declared, as it was requested to do, "that if * * * the plain- 
tiffs did- noit use any effort to protect their hay, which they allège was 
burnç 4 \>J :Sparks cast out by defendants'-engine, either by plowing 
aroup^ .the ricks of hay in question, or by making fire-guards around the 
sfinje, or using other means, such as a careful, prudent person should 
have.done, and that becausô of such failure to so protect said hay that 
thei same was burned, the jury should find for the défendants." We 
thiqki^his request ought not to bave beèti given, for the foUowing rear 
spns: It assumes that the évidence in the case tended to show that the 
defend^ants in error had made no effort and had taken no précautions to 
protect , their hay froQi fire, which was not the fact. The testinïony 
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BÎiowed (and there was no proof to tbe contrâry) that the défendants in 
error were making hay in the immédiate vicinity of the ricks when thej' 
were destroyed; thaf the men so employed were keeping a constant look- 
out for fires; and had twO water-wagons on the field for the express pur- 
pose of extinguishing such fires as might bccur. The request was ac- 
cordingly misleading, and was properly refused, in that it ignored testi- 
mony tending to show that certain reasonable précautions had heen taken 
by the défendants in error to protect their property. It is not claimed, 
nor does it appear from the record, that there was any évidence of con- 
tributory négligence, except the testimony of three or four witnesses, 
tending to show that it was the practice of some persons, in the locality 
where the fire occurred, to plow around hay-ricks, for the purpose of 
preventing fires. The existence of any practice tantamount to a gênerai 
custom was controverted by the défendants in error. The receivers, 
however, requested the trial court to charge, in substance, that, if the 
proof showed "a custom to plow around hay-ricks," the jury might con- 
sider thatfact in determining whether tbe défendants in error had been 
guilty of such négligence as would preclude a recovery. From the ténor 
of the charge as above stated, it appears that the trial court granted the 
prayer, and charged the jury on this point substantially as the plajntiffs 
in error had requested it to do. We conclude, therefore, that the re- 
ceivers are not entitled to complain of the manner in which the issue as 
to contributory négligence was submitted to the jury. In so far as the 
trial court dealt with that question, its charge was certainly correct. It 
might bave directed the jury to consider whether the failure to plow 
around the hay-ricks was not culpable négligence, irrespective of the ex- 
istence of such a custom; but it was not asked to give that direction, 
and its fàilure to do so, under the circunistances stated, will not warrant 
a reversai. 

There are two other assignments of error to be considered, which re- 
late to the measure of damage, The court below instructed the jury 
that the measure of damage was "the market value of the hay when 
burned, with six per cent, interest from the time it was destroyed," This 
instruction is fairly subject to criticism, for the reason that it did not 
leave the jury any discrétion to withhold or allow interest on tbe value 
of the hay. We entertain no doubt that interest mfty be alloWed as 
damages, in cases where property bas been destroyed through the cul- 
pable négligence of ànother, as well as when it has been wrongfully con- 
verted; but the usual, and perhaps the better, practice is to leave such 
allowance to the discrétion of the jury. Beals v. Guemsey, 8 Johns. 446; 
Tfwmaii v. Weed, 14 Johns. 255; Devermx v. Burgmn, 11 tred. 490; Gil- 
pins V. Cmsequa, Pet. C, C. 85; Sedg. Dam. (7th Ed.) 189-191. 
In the présent case, however, we find no occasion to disturb the verdict 
on açcount of the error pomplained of, as it is quite évident frôm the 
record that the jury estimated the value of the hay at four dollars per 
ton, and did not in fact awàrd interest. 

The plaiûtiflB in error also requested thfe trial court to charge the jury 
"that, if they found that there was a market for hay in the rick *' * * 
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în the vicinity Tvhereit WM bjirnçd, then they should dîsregard ail evi- 
dçnce as to the market foi' liay at other places." This request the court 
dénied in form, but charged in substance as follovys: 

"Xbat tbe measure of damages was the market value of the hay and six 
per cen(. interest, and, if tliere \yas no local market value, that the value 
might be flxt'd with référence to the market value at the nearest place where 
hay was Sold, due allowftnce being made for cost of transpurtation," etc. 

We are unable to disoover any material error in this direction or in 
the refusai of the receivers' request. It is évident, we think, that the 
jury must hâve understood the charge as a direction to allow the mar- 
ket value of the hay at Wagoner, if Ihere was a local market value, irre- 
spective of its value elsewhere. There is also abundant évidence in the 
case to support the finding of the jury as to the value of the hay. We 
hâve, as before stated, considered ail of the exceptions taken to the ac- 
tion of the trial court, but hâve only mentioned those which appear to 
us to hâve most weight^ The case seems to hâve been tried in the 
lower court with a view of saving as many exceptions as possible, and, 
in view of that fact, we eannot refrain from condemning a practice which 
Bubserves 1)0 useful purpose, and im poses' so much unnecessary labor on 
an appellaie court. The judgment of the lower court is hereby affirmed. 



Eddy et aZ. ». PowELL. 
(CtgvuU Court of Appeals, Mghth, Circutt. Febraary IS, 1893.) 

1. FlEADIKO— AMBXnHBNT. , 

Plaintiff's bbmplàînt, In au action for personal injuries, was entitled as asratnst 
"B.,and C, K ceivôrs, " etc. ; and in th^ opening, paragraph plaintiJ complained of 
"the deteudauta E. aad C, recjlvers of " a oertala railroad, ailesçeJ to be a oorpora- 
tiOD doin g business, etc. lieUl, that an améudment was properly allowed so as to 
State a case against défendants in tbeir officiai capacity "as" receivers. 
S. Eaiiiroad Com^&nies— Accidents at Ckossing. 

Plaintiit «irhilè drlving 6Ver défendants' croSsing betwéen two sections of a train 

whiob bad been eut so as tb tnake a passage, was caught between tbem by the sud- 

den movem^nt, without waniing, of pne of the sections. Ha testifled that be 

walted to cross, but was sigbalea by tbe train brakeman to prooeed, but in this he 

. was contradictèd. Hdd. tbat.a charge, in substance, tbat ,if plaiutiff was directed 

by the brakeman to cross, Rontrary to bis previous iutention, and in so doing he 

Bustalned ihjury, he was entitled to recover, uniess in attenipting to cross he bad 

Bssumed a risk of getting caught between. tbe two sections which was known to 

him at the timc, and waï suofa as a prudent man obviously would not hâve taken, 

was proper, and not erroneous, from the use of the word "reckless, " as applied to 

' . plaintiff's ooDdnct, the contèzt showlng the court to bave used it as syuonymous 

■ with"Qarel6S8." , 

In Error to thç United States Court in the Indian Territory. 
. Action by Çeorge >V. Powell against George A. Eddy and H. C. Cross, 
as receivers of tlie Missouri, Kansas & Texas Railway Company, to re- 
cover for personal injuries. Verdict and judgment ior plaintiff. Défend- 
ants brought error.; /.jlmrmed. ,., 
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STATEMENT BY THAYEB, DISTRICT JUDSB. 

This is a suit for personal injuri«s which were sustained 'oy the dé- 
fendant in errbr at the town of Atoka, in the Indian Territory, on the 
29th dày of November, 1890. The évidence introduced by the défend- 
ant in ertor, who was the plaintiff in the Ibwer court, tended to show 
that as he was driving along a public street of the town, and had reached 
a point where the street crosses the track of the Missouri, Kansas & 
Texas Railway Company, he found the crossing of the main track par- 
tially obstructed by one of the receivers' freight trains, which had halted 
tempbràrily at the station. The train had been eut in two at the cross- 
ing, leaving a space of about eight feet between the rear and the front 
sections of the train, through which vehicles and pedestrians could pass. 
The testimony further tended to show that, when he reached the crossn 
ing, he first stoppedj intending towait until the two sections of the train 
had united, and had moved past the station; but that he was directed 
orsignaledto cross the track by a brakeman or conductor attached to 
the train, who was standing at or near the crossing, and that he at* 
tempted to cross in compliance with such directions. While pasaing 
over the track, the engineer suddenly backed the front section of the 
train, for the purpose of coupling to the rear section. The wagon in 
which the defendaût in error was riding was caught between the two sec- 
tiond of the train, and overturned. The défendant in error was thrown 
violently to the ground, and sustained injuries which disabled him for 
some time. The testimony in behalf of the plaintiffs in error tended to 
show that the défendant in error was not directed to cross the track be- 
fore the train had been coupled, but that in making such attempt he 
acted of his own volition and negligently. There was a verdict in favor 
of the défendant in error in the su m of $350. 

Clifford L. Jackson, for plaintiffs in error. 

R. Sarlls and N. B. Maxey^ for défendant in error. 

Before Caldweix, Circuit Judge, and Shibas and Thayeb, District 
Jiïdges. 

Thayek, District Judge, (a/ler statîng fhe case aaahove.) It is cïaîmed 
that the jndgment of the lower court was and is erroneous, because the 
summons did not set forth the nature of the cause of action; because the 
summons was served on a station agent of the receivers, and not on the 
receivers personally; and also because the lower court permitted an 
amended complaint to be filed, and erroneously refused to strike it from 
the files on the motion of the plaintiffs in error. The questions covered 
by the first and second of thèse assignments are disposed of adversely to 
the plaintifiB in error by dur décision in RaUway Go. v. James, 48 Fed. 
Èep. 148, and by our récent décision in the case of Eddy v. Lafayette, 
49 Fed. Rep. 807, wherein the sanie objections to the process and mode 
of service are fully con^idered and pve.rruled. 

The third assignment of error, above mentioned, is also without merit. 
Thé plaintiff in the lower court first filed a complaint entitled "Geo. W. 
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PowéH vs. Qeo. A. Eddy and H. C. Oross, Recmers,^ etc., the openîng 
paragraph of which was as follows: 

"The piaintifE, George W. Powell, a Citizen of the United States, residing 
fn thè Indian Territory, second judicial division, cotnplains of the défendants, 
George A. Eddy and H. C. Cross, receivers of the Missouri, Kansas & Texas 
I(ailrpad Company, a corporation organize^ under the laws of the United 
St^1;es> doing business in the second division of the United States court for 
thé Indian Territory, and for cause of action allèges," etc. 

The lower court held, as it seems, that the original çomplaint stated 
a case âgainst the leceivers in an individual, and not in an officiai, ca- 
pacityi because it was not fexplicitly stated that the suit was brought 
agaihst them as receivers; whereupon the plaintiff below.asked and ob- 
tained leave to file an anaended çomplaint. The original and amended 
çomplaint counted upon the saœe act or transaction. We can scarcely 
cbncteivë of a case in which ît would be more appropriât© to grant leave 
to amendj'OT a gteater abuse ôf discrétion to refuse such le&ve. It is ob- 
vious thât the pleader who drew the original çomplaint intended to sue 
the receivers in an officiai capacity. If there was any defect in the 
pleadiQg, it was merèly a defect in form which the statute concerning 
amehdments was intended to remedy. 

We pass to the considération of another question presented by the rec- 
ord, which is more deserving of notice. The pivotai; issues in the lower 
court (and both were for the jury) were as follows: Was the défendant 
in error directed or signaled by any one connected with the manage- 
nSént of the train to cross the track, and, if so, was he guilty of contrib- 
utory négligence in obeying the signal or direction? With respect to 
thèse issues the court charged the jury, in the form of two separate re- 
quests ôr instructions, as foliows: 

(1) "The court instructs the jury that if you should flnd that the plaintift 
was upon the street or highway at the crossing of défendants' railway track 
in question, and that he was sighaled or. advised by the conductor of the 
train, or the agent or servant of defendan^ts, to cross over said track, then he, 
the plaintiff, had a right to présume that it was safe for him to do so, unless 
you shallfurther believethat plaintiff, in soacting upon such signal or ad'' 
vice o£ défendants' coudactor, agent, or servant, was exposing himself to a. 
danger which was obviôas, such that a person of ordinary intelligence and 
prudence would not hâve àcted upon in similar circumstanc^s." 

(2) "ThecQurt instruotsthe jury that while the défendants had therightto 
occupy the crojfsing of the highway over its track in the moving of cars in 
tlie due çou^rse of husiness, and to casually stop thelr trains upon such cross- 
ing, providè(l'8(ich trains were not sufEered thereon a needless or unreason- 
able timé, yet tlié défendants owed a duty to the piaintifE, and ail otlier per- 
sons desiring to cross sue-h highway, to act with proper care and caution in 
the moving of their trains over said crossing or highway; and if the jury 
shall believe from the évidence that the crossing was eut, and the plaintiff, 
with his wagon and team, desiring to cross said highway, had stopped his 
team before crossing, awaiting orders or instructions from défendants' agents- 
or servants, and that while èhus waiting he was expressly or impliedly invited 
or instructed by the conductor or agent of the défendants to drive on and 
oross said highway, then he had a right lo présume that it was safe for him 
to do so; and if in so doing he was injured the défendants are liable, aniess. 
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the obejing of sncTi instruction was opposed to cotnmon prodence, so as to 
make it an obvious act of recklessness or folly. " 

It is contended that the giving of thèse requests was error. We hâve 
no doubt of the propriety of the first instruction. The défendant in er- 
ror was certainly not guilty of contributory négligence in crossing the 
track pursuant to the direction of a person who was connected with the 
management of the train, and presumptively knew whether it was about 
to move, unless he was himself aware of sorae danger, such as would 
bave deterred a man of ordinary prudence from going forward in obé- 
dience to the signal. The plaintiffs in error requested the court to charge 
the jury in substantially the same language. If the word "recklessness," 
found in the last clause of the second instruction, was employed, as it 
frequently is, merely asasynonym for "carelessness" or "négligence," no 
fault can well be found with the second direction. That it was int«nded 
to be so uaed admits, we think, of no doubt. Both directions are pred- 
icated on the same hypothesis, — that the plaintiff had been directed 
to proceed over the crossing; and it will not be presumed that the court 
intended' to prescribe a différent rule of law applicable to the same state 
of facts. It is also quite clear from other parts of the charge that the 
Word ^'recklessness" was used as a synonym for "carelessness." On, at 
least, fojir différent occasions in the course of the charge, the form of 
expression was changed, evidently without any intent to vary the rule 
of law applicable to the issue of contributory négligence. Taken as a 
whole, therefore, we think the jury must bave understood the charge as 
stating the foUowing proposition: That if the plaintiff had been di- 
rected by the conductor or brakeman to cross the track, contrary to bis 
previous intention, and in so doing he had sustaiued injury, then he 
was entitlpd to re'cover, unless in attempting to cross he had assumed a 
risk of getting caught between the two sections of the train, which was 
known to him at the time, and was such a risk as a prudent man obvi- 
ously would not hâve taken. A careful considération of the record sat- 
isfies us that this was a correct statement of th' law applicable to the 
testimony; and we accordingly affirm the judgmeut 



Albbiqht V. MoTiQHE et àt, 
{CircuU Court, W. D. Tennessee. February 18, 1S92.) 

1. Tobt-Pbasobs— Joint and Sbvbeai. Ijiabix,itt. 

In an action for malicious prosecutlon against several défendants, a recorery 
may be had against one or more or alL, as tlielr liability is joint and several, and 
plaintiff might bave brought separate actions, though ne could bave but a single 
satisfaction, except as to costs. 
S. Bame— New Tbial— Motion fob bt One Défendant. 

In such an action, wbere plaintiff bas obtained a gênerai verdict against ail the 
défendants, who subsequently move for a new trial, the court bas the undoubted 
power, npon a proper case made, to grant tb.e motion for new trial as to one of tbeai 
and ovecrule it as to the otbers. 
v.49F.no.lO— 52 
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Flaintiff stied three défendants aft partners in an action foPmaUotonB prosécutton; 

They were represented by the same counsel, pleaded jointly, «nd verdict for $7,500 

vas rendered againflt ttiem ail, and they jomtly moved for lanew triaL Subse-, 

f , giiently S., one of ttiem, eimployed n^wcouïsel, and renffwed the motion on \ii own 

/ pehalf, suppQrted by bis afadavit that he was nota, partner with the others at tbe 

time 01 tbe Wtongs oomplained ot, knewnotbing of such wtongs ezoept from newst- 

Saper report, and did nôt.lcnow of tbe suit against bimseU therefor until after ver- 
iot, tind did not attend tbe trial. Hélû tbat, though bis négligence mtght tech- 
nicaUynot be sufflcient groùnd for the ihotion, yet, in the discrétion of the court, it 
ought to be granted, ^liiider the oiroumatanoes, to enable taim to make tbis défense, 
whifsn was not madè at the trial; and that tbe others Shoald be given a new trial 
because the several Uability of défendants as wrong-doers was not conaidered at 
ail in^ho case bef ore tbis motion, apd non constat that the jury, upon f uU discus- 
sion and considération of thls question, would bave given the same verdict against 
twc» défendants as was rendered açainst ail, or woiud bave found the same dam- 
r.ge8,Uany, against B. ai^ against the «thecs. 

At JJtiW. Motion for new trial. 

JuTiiéaJIf. Gréer and J. S. Z)M»oi!, for plaîntiff. 

MepowâU & McOowan and Morgan &' McFarland, for, défendants. 

î^tT'fej/ i^WVijfA*, for Sullivan. 

'ELÂ.^iI<isv, District Judge. Thîs is an action of tort, bronght by thè 
plaintiff against ''the défendants, J. S. McTighe, I. L. McKee, and T. 
Sullivîm, doing business under tbe firm name of J. S. McTighe & Com- 
pany," thé déclaration containihg two counts, — otte for malicious prose- 
cutiori of the plaintiff upon a criniinal charge, the other for false im- 
prisonment. Four pîeas were filed— i^îrst, not guilty, by "the défend»- 
ants J. S. McTighe and T. Sullivan;" second, a like plea by "the défend- 
ants J. S. McTighe & Co;" third, a similar plœi by "the défendant I. 
L. McKee;" and, /ourtA, "the défendants" plead not guilty, and say the 
imprisonment declared "was in àll respects lawful, and was not false or 
malicious." Upon thèse issues a trial was had, resulting in a verdict 
and judgtaràt for plaintiff "against the said défendants, J. S. McTighe, 
I. L. McKe^, ànd T. Sullivan, doing business uhder the firra name of 
j. S. Mc!ti^he & Company," for $7,600, and "the défendants" moved 
for a new trial. Subsequently the défendant T. Sullivan "asks that a 
new trial may be awarded as far as he is coneerned," and files bis affi- 
davit to the effect that the said firm of J. S. McTighe & Co. was not a 
gênerai partnership, but was formed for the spécifie purpose of carrying 
out two contracts, and was only intended to last during the exécution of 
the work covered by them; that both contracts were completed nearly a 
year before the acts complained of in the déclaration, when the spécial 
partnership terminated by limitation; and that a fuU and final settle- 
ment of ail thé affairs of the said partnership was had by the said part- 
ners some nine months before the time of the transactions for which suit 
is hère brought. No counter-aflBdavits bave been flled to that of Sulli- 
van, but it appeared in propf on the trial of this case that he was a wit- 
ness for the state in the prôseeution against the plaintiff heré, which the 
déclaration aUeges was malicious. This défendant certainly now makes 
a strong showîng for a new trial as to hîmself, and especially so when 
•considered in view of the weakness of the testimony produced against 
him before the jury. If the fact be that at the time of the plaintiffs ar- 
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refit he was not a member of the firm, that he knew nothîng of that ar- 
rest except what he saw in the newspapers, and took no part in it or the 
prosecution of the indictment except as a witness, it may be that the 
jury vool<^ bave found aïtogether in hig favor, or bave mitigated the 
damages as against bim, if only technically liable. The difficulty , how- 
ever, is that this défense he now makes was not pleaded by bim to the 
déclaration, nor attempted to be established by testimony on the trial. 
His excuse for not having made this défense is that he did not know that 
he was sned, nor that he was interested in the case on trial, nor that a 
judgnaent had been rendered against bim, until he saw an account of 
this trial in the newspapers, when he consulted his présent counsel. Al- 
though he was served with process, it may be true that he did not appre- 
ciate the effect of it upon bim; and, as bis counsel argues, be supposed 
be was not involved, but only the firm as it stood when the plaintiff was 
arrested. Certainly no separate défense, was made for him by counsel 
for the firm, and neither in the pleadings nor the trial nor the argument, 
except that it was argued that there was no proof against him, was any 
distinction made between him and the other défendants. Undoubtedly 
it is too late after judgment for a défendant to say that be did not know 
that he was sued, or was not aware of bis défense, or the like, and, tech- 
nically, it is no groiind for a new trial. Yet the trial court, in exercis- 
ing this power to grant new trials, looks over the wbole field, and con- 
siders those features of the proceeding which are sometinies hard to de- 
scribe, but which nevertheless appeal strongly to the sensé of justice in 
the application of tecbnical rules like that. I noticed at the trial that 
Sullivan was not présent, and seemed to be taking no interest in the suit, 
which was of such tremendous import, under the proof, for ail who were 
responsible for the wronglul arrest and prosecution of the plaintiff. There 
was only slight proof against bim, and his liability grew entirely, seem- 
ingly, out of the rule that his firm was responsible, as a firm, JFor the 
torts of its raembers in the prosecution of its business. Of course the 
court was not aware of the facts now presented in his behalf; but at one 
time in the trial, when counsel so strenously argued for him that he had 
taken no part in the arrest or prosecution, except as a witness, and tliat 
the firm was not responsible as a firm for such torts, it occurred (o me 
that possibly there should be a verdict for him , but finally concluding 
that be was liable, bowever passive he may bave been, knowing, as he 
did, of the prosecution, and taking no steps to stop it, not using his 
power or right as a partner to stop it, or at least to disaffirm or discon- 
nect himself with it, I made no distinction, on charging the jury, as to 
him, and the verdict was rendered against him on that theory. There- 
fore it was that no instructions were given at ail with spécial référence to 
bim, or to joint and several liability of the parties, and the case was 
tried as if ail were equally liable. 

'But the questîon first presenting itself is, of course, wbether a new 
trial can legally be granted hitn without awarding a new trial of the 
whole case, bolîi as to him and bis co-defendants. It is settled beyond 
(dlcoatroversy that the liability of défendants in a suit of tbis kind is 
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joint and several. AU the persohs liàfele, or any one or moTe of them, 
may be sued in the same action, and a recovery may be had against one 
or more or ail the défendants in the suit, or plaintiff tnay, at his élec- 
tion, bring several actions against persons engagea in the same wrong- 
doingi joining them as he pleases, and may obtain several judgments 
for différent amounts; but his acceptance of satisfaction of any one of the 
judgments will operate àS a satisfaction of them ail, except as to tho 
costs. Lovejoy v. Murray, 3 Wall. 1, 10, 11; Chaffee v. U. S., 18 Wall. 
516, 538; Cooley, Torts, 136. And in Tennessee, as elsewhere, the 
plaintiff may elect which judgment hé will enforce. Knott v. Cunning- 
ham, 2 Sneed, 204; Christian Vi Hbover, 6 Yerg. 505. 

The défendants McTighe and McKee strenuously insist that Sullivan 
cannot alone be granted a new trial of the issue iipon this record, as he was 
sued jointly with them, pleaded jointly with them, defended jointly with 
them at the trial, which resulted in a joint judgment against them ail, 
and with them jointly moved for a new trial; and that his subséquent 
motion cannot avail him, without necessarily inuring to their bénefit. 
That Sullivan should hâve a new trial , they agreey but claim that for 
the error as to him there must be a new trial as td them alsôi Before 
taking up that question, it may be wéll enough to point out that pos- 
sibly Sullivan is not entitled to a new trial so mUob bôcause of any error 
as to any of them, bût ofaly as a matter of judieiàl condonation of hiâ 
négligence, if it may be so expressed; though I suppose it mustbe treated 
rather as an error in the trial that the court did not call the attention of 
thé jury more particularly to the faot that as to aU joint wrong-doers 
some may be more flagrant in their wrong-doing than others, and let 
the jury grade the wrong in their verdict, if need bej and the real ques- 
tion is, what is the effect of this error as to one joint wrong-do&r upon the 
verdict rehderêd jointly against ail? Upon this question there is a con- 
flict of authority, the older cases, and perhaps somè modem ones, hold- 
ing that one of several défendants in an action of tort cannot be awarded 
ànother trial unless ail are. Bond v. Sparks, 12 Mod. 275; Parker v^ 
Godin, 2 Strange, 813; Doe de Dudgeon v. Martin, 13 Mees. & W. SlOj 
and note a; 2 Tidd, Pr, 911. The better doctrine is, however, other- 
wise, as the cases abundantly show; and while some of them endeavor 
to establish distinctions from the old rùle, others boidly repudiate or ig- 
nore it altogether. In Price v. Harris, 25 E. C. L. 159, iO Bing. 331, 
the action was against 17 défendants "for injury in the nature ofwaste." 
There was a judgment by default against Proctor fôr £900, and a verdict 
for the other 16 défendants. The court granted the plaintiff a new trial 
as to Harris, upon payment of ail costs except Prootor's, who was in no 
fevent to be held liablebeyond the £900, and upon entéring a noK« jjros^ 
as to the other 15 défendants. Broitm v. Bwrua,8Mo: 26, Vtas an action 
of trespass against three défendants for taking away a negro girl; trial 
résiilting in a verdict îh favbr of two oif the défendants and againfet the 
bther. Held, he could ihcve for a new trial. In Pahtter v. Kennedy, 7 
3. J. Marsh. 498, the question was wbethér both défendants must join 
in appeal from a judglnient rendered against them by à justice oftiie 
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peace, and in resolving it iathè négative the court uses this langûage: 
"If there be two or more défendants, and judgment be rendered against 
tbem joiutly in the circuit court, one who considéra himself aggrieved 
may move for a new trial, and obtain it, against the will of his co-de- 
fendant." Terpemiing v. GaUup, 8 lowa, 74, was an action of trespass 
qaare dausum fi-egit, with a verdict against ail six défendants, who moved 
for a new trial. On plaintiffs motion, the verdict was set aside as to 
one défendant, and the court refused the others a new trial, saying: 

"The objection now is that, if the verdict was set aside as to one of the dé- 
fendants, it should hâve been as to ail; that it was an entirety, and that the 
judgment œust strictly foUow the verdict. We do not so understand the law. 
In this action the jury could hâve found ail the défendants guilty, or ail not 
guilty, or a part giiiltyand thè others not guilty. And after verdict it was 
perfeclly compétent for the court to grant a new trial to one or more of the 
défendants, if satisfled that they were improperly convicted.and render judg- 
ment upon the verdict as to the others. " 

Where défendants sued as joint tort-feasors answer separately, H. 
averring that he, with others not sued, committed the act, which was 
lawful, and that his co-defendants had no part in it, held, "it was not 
error to the préjudice of H. to overrule his motion for a new trial, while 
sustaining a separate motion by the other défendants to set aside the ver- 
dict as to them." Heffner v. Moyst, 40 Ohio St. 112. Haydenv. Woods, 
16 Neb. 306, 20 N. W. Rep. 345, was an action of tort against husband 
and wife. Separate motions were made by them, and overruled. The 
contention in the suprême court was that, if the verdict against the wife 
could not be sustained, the husband was also entitled to a new trial: 

"Per Curiam. If no other reason for the opposite ruie could be assigned, 
we think one can be found in the séparation of their motions for new trial 
and tlieir pétitions in error, by which they hâve sepaiated and severed their 
rights and intereats. But to our minds it is clear that the results claimed 
by plaintiflfs in error do not necessarily follow. While it is true that the ae* 
tion is against both jointly, it by no means foUows that the verdict must be 
against both or neither. * * * A cause of action is stated against both 
the plaintifls in error in certain counts, and the proof makes a case against 
one of them, but, in our opinion, not against the other. Could not the jury 
liave found against one and not the other. and their verdict stand? If so, 
why can not a new trial begranted to one and not the other? « * * Tort- 
feasors are jointly and severally liable. An action may be maintained 
against one or ail, at the option of the injured party. Several and separate 
judgments may be rendered in separate actions, but tlie satisfaction of one 
satisQes ail, and to this extent only may their liability be said to be joint." 

Citing the above cases and others, it is said in 16 Amer. & Eng. Enc. 
Law, p. 645, that this rule applies "to a motion by the défendants in 
actions against two or more tort-feasors, and a verdict may be set aside 
.as to one and a judgment rendered against the others." Houston v. 
Bruner, 39 Ind. 376. 

Such is believed to be the well-settled law in this state. In Smith v. 
Poster, 3 Gold. 147, there was a verdict and judgment against several de- 
fendants for 625,000 in an action of tort. An application by Cox, a dé- 
fendant, was made by pétition to set aside the judgment as to. himself 
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and tfae other défendants, whîch wss denied, and an appeal taken. The 
suprême court in its opinion regards and treats Cox's pétition "as in the 
nature of an application for a new trial," and, in afSrming the judgment 
as to two of thèse défendants and reversing as to the others, says: 

"In au action of this kind, where the légal liability of the parties is severai, 
as well «B joint, and the plaintiff migbt maintain the action againstany one 
or ail the défendants^ they osnnot lie heard to say tliat because the judgment 
is erroneous as to one or more of thelr co-defendants, it ia therefore erroneous 
as to them." 

And even in an action by the state upon a liquor h'cense bond, where 
the judgment was against ail the parties to the bond who were défend- 
ants, and new trial refused below, the court, affirming the judgment as 
to two of them, and remanding for a new trial as to the other, says: 

"The rule that a judgment is an entire thing, and therefore, If void as to 
one p^irty, cannut be allowed to stand as to any of the other parties, is a 
purely technical one. A judgment may be correct as to one, and nltogether 
erroneous as to another joint party." Webbs v. tstate, 4 Cold. 199, 204; Gor- 
don V. put, 8 lowa, «85. 

Of the casés cited to the contrary of this rule by counsel for défend- 
ants, i^firry V. DicMnson, 82 Ind. 132, was an action for the foreclosure 
of a niorlgage; Riggs v. Hatch, 16 Fed. Rep. 839, an action upon a prom- 
isspry note; Draper v. Stute, 1 Head, 262, a "joint" action upon a sher- 
iff's bond; Hndlay v. Hinde, 1 Pet. 241, an equity cause, in wiiich the 
question was one of proper parties; T^omdale v. Donnell, 4 Humph. 273, 
an action ofdebt simply; and Bank v. McClung, 9 Humph. 98, a joint 
action upon a note, in which judgment was rendered against the makers 
and in favor of accommodation indorsers. Ouly v. Dkkinson, 5 C!old. 
486, sp much relied on, was replevin when service was had on only one 
of two défendants. In awarding a new trial to both, the suprême court 
bases its judgment on the idea that in replevin upon a restoration of the 
property involved, in case plaintiff should fail in the action, "the title 
or rightof possession may be with the défendants jointly;" the opinion 
using t|iis language: " It is enough that in a caseof tliis kind it appears 
that tjbe interests and rights of the défendants are so blended that it ia 
not proper to sever them in the record." 

Without further citation or review of the authoritiés, I am well satis- 
fied that the court bas power to grant Sullivan a new trial of this case, 
and oVëfinle tjie motion as to the other défendants; and, in view of ail 
the facts arid éireumstances of the case, and of the défenses set forth in 
bis aiRdavit filed in support of his motion, and in order that be may 
hâve opportunity ta make such défense upon its merits, and that, not- 
withstanding the technical Teasons disclosed by the pleadings and record 
in this suit, there may be no failure of justice, I bave concluded to 
grant him a new triai. The impression made upon me at the argument 
of his motion was that 'this course should be pursued unless prevented 
by some rule requiring a différent judgment. 8uch rule does not seem 
to exist hère. This verdict imposes upon Sullivan a penalty for a wrong 
which, if his affidavit be true, he did not commit, at least not actively^ 



AtBRIGHT V. m'tIQHB. 823 

and, îf he be lîable at ail, it is only because he was a partnet în the 
business about which the trouble arose with those who committed it 
against the plaintiâ", and did not, knowing the facts, disaffirm it for 
himself. The facts as to him were not before the jury as tliey really ex- 
isted, and, although this is tecbnically bis own fault or that of bis coun- 
sel, — one or the other, or both, — it does not seem to me entirely just 
tbat a verdict, wbicb perhaps the jury would not bave given against him 
to its full extent if they had known ail the facts, should stand only be- 
cause of bis négligence of bis défense. It is a very severe penalty for 
négligence in the conduct of a lawsuit by one who treated it so lightly 
tbat he gave it no attention, and did not attend tbe trial. This shows 
tbat he did not appreciate its importance to him or the nature of bis dé- 
fense. 

Without considering ail the numerous grounds upon which the other 
défendants make their motion for a new trial of this entire case, or rul- 
ing upon the many perplexing questions presented by them, I havecon- 
duded, after much hésitation, to grant a new trial as to ail of the de- 
fendants. Tbe question of the joint and several liability of thèse défend- 
ants as tort-feasors was not much discnssed before the jury, if atall. 
Proof was admitted showing tbe solvency of tbe firm of McTighe (fc Co. , 
and its ability to answer any probable verdict that might be found 
against the firm. It by no means foUows that this or another jury would 
compute the same damages against two of tbe défendants as against ail 
three of them, and while, perhaps, in strict law, this would not be a 
sufficient technical ground for a new trial in an action of tort like this, 
where the défendants are jointly and severally liable to the plaintifF for 
such damages as he may recover, yet, exercising that discrétion which 
ail courts possess in the matter of new trials, and to enable the défend- 
ants to more fuUy présent this view of tbe case to tbe considération of 
another jury, I am constrained to direct a new trial of this case, solely 
because I feel that it may be unjust to McTighe and McKee, whatever 
wrong they may bave committed against the plaintiff, however enor- 
mous tbe outrage upon him may bave been, and however justly they 
may deserve this verdict, to assume that tbe jury, with ail the facts be- 
fore them as to Sullivan, and excusing or mitigating tbe wrong as to 
him, would bave given the same verdict as to them. There were three 
partners sued, and ail were supposed to be equally guilty and equally 
liable. From the beginning to the end, no distinctions were made be- 
tween them, and the verdict was given on this basis. However tecb- 
nically we may hâve the power (and I do notdoubt it) to enforce against 
two a verdict wbicb was given against three, it seems to me it would be 
yielding too much to a sensé of justice to an outraged plaintiff, and in 
some sensé would be assuming the power and authority of the jury in 
affixing the damages, for the court to discharge one of three, and hold 
only the two, wben the jury had not had their attention called to tbe 
matter in any way. To invoke tbe rule of the separate liability of each 
and every one of several joint tort-feasors for tbe very first time in the 
trial of a case upon the motion for a new trial, and to enforce it by a 
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ruling that one may be discharged after verdict against ail, and the oth*- 
ers held, may bé lawful enough under some circumstances; but a court 
acting impartially towards ail parties must feel a sensé of its injustice 
when it appears that neitber in the déclaration, the pleas, the arguments 
of couDsel, nor the charge of the court were the jury invited to give their 
considération to that subject, and that they rendered a verdict supposr 
ing, as they might do, that ail were to share its burdens, if ail were able 
to doit. It is too much like a verdict by the court than one by the 
jury to take advantage of thèse technicalities by refusing two of the de- 
fendants a new trial which is given to the other. Another jury will vin- 
dicate the plaintiffjust as surdy as this has done, if the facts and the 
law entitle him to the vindication he has received at the hands of this 
jury, whose enforcement of the right of exemption from wrongful arrest 
and imprisonment is in every way to be commended, and whose verdict 
ia set aside most reluctantly for no fault of theirs. But the court will 
be better satisfied that such vindication comes from the verdict of a 
jury, with fuU knowledge of ail the facts, than from a ruling of the 
court, however technically correct, that imposes upon two a liability the 
jury intended that three should bear. 
New trial granted. 



In re Wilmerdinq et d. 
{Circuit Court, 8. D. New Tork. March 9, 1893.) 

CvsTOH Dnnng— Tariit Aot or Ootobbb 1, 1890— Cba.bh ob Caitvas. 

Cràëh or oanvas, 15 and 17 Incbes in wldtti, respectively, made of flaz tow, and 
of from 1 toS per cent, of cotton, and coutaining less than 100 tbreads to the sçiuare 
Inob, oounting both warp and filling, is not dutiable at 40 per cent, ad valorem, as 
mastffactures of otber vegetable flber except flaz, or of whioh other vegetable âber 
ezcept flax Is the component material of cnief value, under the provision for such 
manufactures contained in paragraph 874 of the tarife act of Ootober 1, 1890, (chap- 
ter 1244, ad tr. & SU p. 667.) 

At Law. Appeal by împorters from décision of the board of United 
States gênerai appraisera. 

During the year 1891 the firm of Wilmerding & Bisset imported from 
a foreign country into the United States at the port of New York certain 
merchandise, consisting of crash or canvas. This merchandise, having 
been returned by the local appraiser as manufactures of flax and jute, 
flax chief value, not exceeding 100 threads to the square inch, was 
classified for duty as manufactures of flax, under the provisions for 
such manufactures contained in paragraph 371 of the tariff act of Oo- 
tober 1, 1890, (chapter 1244, 26 U. S. St. p. 667,) and duty at the 
rate of 60 per centum ad valorem, as provided by that paragraph, was 
exacted thereon by the ooUector of customs at that port. Against this 
classiâcation and this exaction the importers protested, claiming that 
this merchandise, having, as its component material of chief value, tow. 
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was dutiable at the rate of 40 per centum aà valorem, under the provision 
for "ail manufactures of jute, or other vegetable fiber, except flax, hemp, 
or cotton, or of which jute, or other vegetable fiber, except flax, hemp, 
or cotton, is the compbiiient matérîal of chief value, not specially pro- 
vided for in this act," contained in paragraph 374 of the same tariff 
act. The board of tJnited States gênerai appraisers, to which the invoice 
of this merchandise, and ail the papers and exhibits connected there- 
with, weré transmitted by the said collecter pursuant to section 14 of 
the administrfitive customs act of June 10, 1890, (chapter 407, 26 U. S. 
St. p, 131,)aftertaking évidence, (September 17, 1891, § 11,882, G. A. 
i-73,) found that this merchandise was crash or canvas, 15 and 17 inches 
in width, respectively; that it consisted mainly of flax tow, and, in the 
case of one portion thereof, 1 per cent of cotton; of another portion, li 
per cent, of cotton; and of stiU another portion, 2 per cent, of cotton; 
that it contained less than 100 threads to the square inch; that tow was 
the coarse and broken part of fiax; that, by spécifie provision of the 
aforesaid act, such portion of flax, when imported in bulk, was dutiable 
at one-half of 1 cent per pound; that textile fabrics, however, woven of 
this substance, become a manufacture of flax, and are subject to the rate 
of duty applicable thereto, when imported into the United States; and 
that the aforesaid classification of the collector was correct. From this 
décision of the board the importers appealed to the United States circuit 
court for a review of the questions of law and fact iiivolved therein. 
Thereafter the board made its retum, and upou the same the case was 
tried. 

W, Wickham SmiOi, of Ourie, Smiûi é Mackie, for importers, argued, 
in substance, that, as tow of flax was specifically.provided for by para- 
graph 859 of the aforesaid tariff act, the merchandise in suit was there- 
fore not a manufacture of flax, within the meaning of the provision for 
such manufactures contained in said paragraph 371; but was a manu- 
facture of a vegetable substance other than flax, and dutiable as such, 
under the provision for such manufactures contained in said paragraph 
374; citing, iû support of this contention, the remarks of the suprême 
court as to "shoddy" found in the case of Seeberger v. Cahn, 137 U. S. 
96-97, 11 Sùp. et. Rep. 28. 

Edward MitcheU, U. S. Atty., and Tkomaa Gremwood, Asst. U. S. Atty., 
for collector. 

Lacombe, Circuit Judge, (praUy.) I shall aflBrm the décision of the 
board of United States gênerai appraisers in this case, upon the ground 
that I cannot find that this article is composed of any other vegetable 
fiber except flax; and therefore I do not find that it is withia the désig- 
nation of the particular paragraph referred to by the importers. Whether 
or not it is a manufacture of fiax I do not now décide. I cannot see that 
it is a manufacture of some vegetable fiber other than flax. Décision 
of the board of United States gênerai appraisers affirmed. 
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iOtr<^ Court, s. D. Neu) YotH, Karcli 9,,1893.) 

Onrom Pums— GLABBinoAnoN— WoBSTBb Shàwls Embeoisbiusd. 

Worsted shatris. emtiroiâèred with sUk, are dutiable àaworsted shawls nnder 
' 'ScheâulQ E, par. 893i taHff acl of October 1, 1890, and not as embroideries made ot 
Worste^, under tbe provlBo contained In paragrapb 878, Sohedule J, and paragrapli 
898,BcbedùleE, of sàldiiârifCaet - 

At'La'iiri Application by the importera under thé provisions of sec- 
tion 16 cifthe aet of congress, entitled "An act to siœplify the laws in 
relation tb the collection of the revenues,'* approved June 10, 1890, fora 
revietrîby the United States circuit court of the décision of the board of 
UnîlïBd ètetèSgeûefal appraisers at the port of New York, affirming the 
décisiOii of the oûlfector on the classification for du ty of certain merchan- 
dise importéd into said port in the month of April, 1891. The mer- 
chaîidîsèiri' question consisted of so-called shawls, being manufactures 
of Woi^ted embroidered with silk. They were returned by the United 
States àppraiser as "worsted shawls, embroidered, 60/60," and duty 
was assésséd thereon by the coUector at the rate of 60 «ents per pound, 
and 60 per centum vd valorem under the provisions of paragrapb 898 of 
Schedule K, and the proviso contained in paragrapb 373, Sohedule J , of 
the tariff àct of Obtôber 1 , 1890. Said paragrapb 398, omitting the pro- 
visions iœmaterial to this case, is as folio ws: 

"On webbings, * * • and embroideries * • ♦ wrought by hand 
or braided by tuiicbinery, • • * made of wool, worsted, the hair of the 
camel, goat, alpaca, or othér animais, * m * the dtity shall be sixty 
centSper pound. and in addition theruto sixty per centum act vaZorem." 

The proviiso în paragrapb 373 is as foUows: 

"ProVided tbat articles of wearing apparel, and textile fabrics, when em> 
broidered by hàiid or macbinèry, and wbetber specially or otherwise provided 
for in this aCt, shall hot pay a less rate of duty than tbat fixed by the respect- 
ive paragraphe «nd schedulesqftbis act upon embroideries of tbe materials 
pf which they are respectively composed." 

Against this classification the importera protested,clainiing (1) tbat 
the goods wete specifically provided for in Schedule K, paragrapb 392, 
of the act of October 1, 1890, and, being worth over40 cents per pound, 
were dutiable at 44 cents per pound, and 60 per centum ad valorem; or (2) 
tbat tbe shawls were dutiable as wearing apparel uittier paragrapb 396 
of Schedule Kof said tariflfact; or (8) tbat the goods were not at and 
prior to October 1, 1890, commerciallyknown as "embroideries." Said 
paragrapb 892, as far as applicable, provides as foUows: 

"On woolen oriworstedcloths, shawls, * * • Valued at above forty 
cents per pound.' the duty per pound shall be four tiiqies the duty imposed by 
this aot on a pound of un washed wool of tbe first class, and. in addition tbereto, 
fifly per centum ad coZorej?»'" 

The board of United States général appraisers affirmed the décision 
of the collecter, and the importera thereupon procured the return of the 



said board of gênerai appraîsers to be filed in the United Statps circuit 
court pursuant to the provisions of the above-mentioned act of June 10, 
1890; and, there being no issue of fact involved, the case came on to bé 
tiied in the circuit c^rt upon the returu of the said board of gênerai ap- 
praîsers. 

On behalf of the govemment it was urged by the United States attor- 
ney that the pronoun " they," occurring in the last clause of the proviso 
in paragraph 373, namely, "upon embroideries of the materials of which 
they are respectively composed," referred to the substantives which were 
the subjects of the proviso, namely, " articles of wearing apparel and tex- 
tile fabrics; " and that the intent of congress was that no article or fabric 
composed of wool or worsted, even if embroidered with other materials, 
should bë admitted at a lésa rate of dtty than that provided for em- 
broideries made of wool or worsted in paragraph 398 of the tariff act 
under considération; and that thèse goods, being embroidered shawls, 
which were articles of wearing apparel composed of worsted, should pay 
thé duty a^ if they were embroideries made of worsted. The counsel 
for the importers contended that the pronoun " they " in the last clause 
of the proviso in paragraph 373 referred to the noun " embroideries," 
which more immediately preceded it; and urged that the shawls in ques- 
tion should not be entered at a less rate of duty than that aflixed upon 
embroideries of silk under paragraph 413, namely ^ 60 per centnm ad 
valorem, which in this case was much less than the amount contended 
for in the importers' protest, and which they were willing to pay, namely, 
44 cents per pound, and 50 per centum ad valorem, under paragraph 392. 

Curie, Smîtli & MacUe, for importers. 

Edward Mitchell, U. S. Atty., and James 31 Van Renasdaer, Âsst. U. S. 
Atty. 

Lacohbe, Circuit Judge. It seems to me to be pltdn that what con- 
gress meant to provide by this clause was this: that you shall not get in 
any of your woolen articles at any less rate than that which is specific- 
ally âxed for them, by putting some omamentation uponthem, and say- 
ing that that makes them specifically a différent article, which should 
come in at a less rate; that you shall not do that with any other kind 
of goods which you may embroider; and, if the embroidery which you 
pnt on an article is of a material which pays a higher rate of duty when 
embroidered than the article which you put it on, you shall pay on that 
article when you bring it in just the same rate of duty that you would if 
bringing in the embroidery without using any vehicle to get it into this 
country. I think that was the intent of congress. And this being a 
shawl, and being provided for as a " woolen shawl," and having a par- 
ticular duty imposed upon it in the wool schednle, at such a rate as 
congress supposed was sufficient to protect the industry of manufact- 
uring woolen shawls, I dO not see why the entire intent of congress is 
not accomplished by thé provision that it shall not escape the opéra- 
tion of that schedule by coming in at a less rate if a cheaper embroidery 
is put upon it. In order to avoid that, they provide specifically that 
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it shall not, under any circumstances, pay a less rate than the duty îib- 
posed upoD the embroidery that is put on it. I cannot see that the 
provisd inèahs what the board of appraisers seem to think it waa meant 
to àccoifiàplish; itseemâto meit means juet as plaioly the opposite. The 
deoifiiOQ is leversed. 



A r« Meoboz «( ol. 
(CI*reuM Vaunt, S. D. New Tor% Maroh 0, 1893.) 
Cnrom I>imB0-TADMiNiBTiu.TiT9 Ccstoms Aot o* Jitnb 10, 1890— TTinTKD Statm 

OXNiniAI, APPBiilgEBr-RBAPPBATSBMKNV. 

A Unitâd tJtates ^neral appraiser, whén reappraising the value of imported 
me^vbandise, pursuant to the reguirements of section 18 of the adminiatratiTe ous- 
toms apt ot June 10, 1890, (chapter 407, 26 U. S. St. p. 181,) is ùot constrained at 
ail ij^iihe-rttles that pertaln to courts, but inay reappraise suoh merchandise at 
a higher value than that fized by the local appraiser, even though such reappraise-. 
ment be h'ad at the instance of the importer thereof, and not at that of a collectoir 
of customs. 

At Law. Appeal byimporters from a décision of the board of United 
States gênerai appraisers. 

During the month of Augnst, 1890, the firm of Megroz, Portier, 
Magny & C!o. imported from a forèign country into the United States at 
the port o( New York certain merchandise. This merchan4ise was ap- 
praised \)j the local appraiser at a value greater than the entered value 
thereof. Pursuant to the provision of section 13 of the administrative 
customs àct of June 10, 1890, (chapter 407, 26 U. S. St. p. 131,) the 
importers, within the time prescribed thereby, gave notice of their dis- 
satisfaction with the appraisement made by the local appraiser to the 
coUector of customs, wHo at once direoted a rea.ppraisement of this mer- 
chandise by one of the général appraiserSr Who appraised this merchan- 
dise at avalùe above that fixed by the local appraiser. Thereafter, 
pursnant to the.provisions of said section 13, the importers, within the 
time presoiibed thereby, gave notice of their dissatisfaction with the ap- 
praisement .made by the one gênerai appraiser to the collecter of cus^ 
toms, who teansmitted the invoice of this merchandise, and ail papers 
appertainîng thereto, to a board of three gênerai appraisers, who, after 
examinatioay.jdecided that the value of this merchandise, as appraised 
by the one gênerai appraiser, was the dutiable value thereof. Upon the 
value of this meechandise so decided to be the dutiable value the col- 
lector of customs assessed duty at the ra^te prescribed for such merchan- 
dise by the tàrifif act in force at the time of its importation. Against 
the assessment of duties on the value of this merchandise, decided as 
aforesaid ta b« the dutiable value thereof, the importers protested, 
claiming, in substance, that the reappraisement was illégal and void, on 
the ground that the said one gênerai appraiser had no authority on re- 
appraisement toraise values abovB those fixedbytfaalocal appraiser, 
the appeal from the appraisement made by the latter not having beea 
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taken by the collector, but by the importers. Upon receîpt of tbis pro- 
test, as provided by section 14 of tjie aforesaîd administrative customs 
act, the.coUector submitted the case thus presented to a second board of 
three gênerai appraisers at tbis port, who overruled the importer's pro- 
teet, and affirmed the décision of the collector as to the aforesaid assess- 
ment of dnties. Within the time prescribed by section 15 of the afore- 
said administrative customs act the importers applied to the United 
States circuit court for tbis district for a review of tbis last-mentioned 
décision. 

W. Wiuâ^in, Smith, ôf (haie, SmUh & MacMe, for importers. 

Edward MUcheli, Û. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for collectoir. 

Lagombe, Circuit Judge, (orally.') An appraiser, whenever called 
upon to act, is not constrained at ail by the rules that pertain to courts, 
but goes to work to satisfy bis own mind, in the best way be can, what 
goods are worth; and he can do that notwithstanding he reacbes the 
conclusion that the goods are worth more than the value fixed by the 
local appraiper. The décision of the board of United States gênerai ap- 
praisers is Ûierefore affirmed. 



In re Qdaintancb. 
(C^reutt Ccmrt, s. D. New York. Harch 9, 1893.) 

dcSTOMg'DirtlBS— OlASSlmOAmON— SiLK AKD CÎOTTON ShIKTINOS. 

Silk and cotton shirtings, invoiced as "mixed shirtings, " consisting of cotton 
warp threads, some whlte and some colored, and silk weft threads, the cotton con- 
stituting 63.37 per cent, in weight of the f abric. and the aille 86.78 per cent, in weight, 
the silk being lar^ely the component material of chief value, held, that the mer- 
chandise was dutiable at 50 per cent. <id valorem under paragraph 414 of the tarifl 
act of Octobér 1, 1890, and not, as classified by the collector, at 10 cents per square 
yard, and 8S per cent, ad valorem, under paragraph 848 of the same tarifi. 

At Law. 

Application by the collector of customs at New York for a review of 
the décision of the board of United States gênerai appraisers reversing 
the décision of the collector on the classification of certain merchandise 
entered at the port of New York in Marcb, 1891, wbich was invoiced as 
"mixed shirtings," and returned by the appraiser as "silk and cotton 
shirtings, silk chief value, 10/35," and duty accordingly assessed thereon 
by the collector at the rate provided for cotton cloth containing an ad- 
inixture of silk, at 10 cents per square yard, and, in addition thereto, 35 
per cent, ad valorem, under Schedule I, par. 348, of the tariflt act of 
October 1, 1890. Against tbis classification the importers prwtested, 
claiming tbat their goods were dutiable only at 50 per cent, ad valorem, 
under the provisions of Schedule L of said tarifï act, (paragraph 414,) as 
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iidjînûfacturies of wMçIi ^Uk îs the conoppûerit màterîàl ofchîef value; 
jiôij specially prbvïded fcJr'm the àdi. Tlîé bdard qf geûeral àppraiseré 
stistained the pi'otèfet ôif the impohért, fiûding as ttiàttértr'tiffact:' '*(!) 
Thât the merdhandisé ii kriôwn comai^rbially as 'shirting;' (2) that it 
is nqt cotton doth, btit îs> mixed fàbriè, coinpoted -of silk and cottôn, 
bif wHich materials rilk iô thé gréateï vaMe; (3) that it contaihs less than 
20Ô 'thrëa,ds to the équarè inch, èo'dnting bôth the warp and fiUing;'' 
and that the mercharidise was dutiable at 50 per cent, àd vàlotem under 
paragraph 414 of the tarifif act. The coUector procured the retorn of 
the board of général aippraisers tobeflled in the cirëuit court, pursuant 
to thé provisions of section 16 of thé act of June lÔj 1890, and thère- 
upon obtained an order from the court referring the matter to onè of the 
said board of gênerai appraisers as an officer of the court to take testi- 
mony thërein. Upcfn this refererice it was proved that the material in 
qUeàtioQ consisted of cottoh warp threads, some white and some colored, 
comprising 63.27 pèr cent, in weight of the whole fabric, and of silk 
weft thfëads, constituting 86.73 per cent, in weight of the whole; It was 
impossible lo contrâdict thefindingof thë board of gênerai appraisers that 
silk was làrgely the cbmponent materîal of chief value. On the trial in 
the circuit court it was contended on behalf of the governmént that the 
term "cotton cloth," as used in the présent tariff, was not a trade term, 
as it was not under similar provisions in the tarif? of 1883, as decided 
by the circuit court in UUmann v. Hedden, 38 Fed. Rep. 95; and that 
the provision for cotton cloth with admixture of silk, in paragraph 348, 
was more spécifie than the, provision , for manufactures of silk in para- 
graph 414; and that the uudisputed évidence showed the material was 
composed in weight of nearly two-thirds cotton and a little over one- 
third silk. 

Edward MitcheU, U. S. Atty.,-aDd J. T. Van Eenasdaer, Aaat, U. S. 
Atty. 

GmtsfoeJ; iSr ^rown, for importera. 

Lacohbb, CSrcuit Judge. I do not find any difBculty in înterpreting 
paragraphs 348 and 414. Beading them together, they seem to provide 
that cotton doth shall pay a certain rate of duty when it contains an ad- 
mixture of silk, but, if that admixture of silk is présent to such an extent 
that it becomes a manufacture of which silk is thecomponent material 
of chièf value, then the rate of duty to be paid by thé article is not th© 
one provided by paragraph 848, but is that provided by paragraph 414. 
I shall thérefore affirm thé décision of the board of appraisers. 
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In re Muser et aL 

(CIreult Court, & p. ^eio Forfe. Maroli SI, 1898.) 

1. OnsTOMs IJttTiBg— BoABD op AppsAisBBS— Revibw bt Cibouit Co0bt— Evidbsob. 

; On areviewby tlie«ircuit court, nnder Act Cong. June 10, 1890, i 15, of thé déoisiou 

Qf tbei^qardof gênerai appraisers, a motion to atrikeout testimonjrtalcenbefpretbà 

' b6ard win bé dénled, althougta the record, as oertified, statés that tbe facts wéré 

" I ■ ' f oûnd '^f rom Uie évidence anu oommon knowledge, " and induded evidenoe taken in 

otber qneB, in -which tbe importera were aot concemed, aod tiad bad no oppfor- 

tunity to jmBwer 6r controvert tbe same. 

t. Bàmé, ' n. ' - ■ ■ 

It k' <^early tbe, intention ot tbe aot, as «bown by tbe: proceedings in oongresa 
leadlng to its passage, tbat tbe board of gênerai appraisers sliould possess expert 
' k&owiëdge of their own, and' tbat tbëir décision sbonld lie l^ased upon sucb InioWl- 
edge aaditb^ évidence eubmitted, or upon no évidence at aliiOr in tbe absence of 
tbe importer and bis witnesses. Sectorof MolyTrinVyy.U- S.,l2SvLp.Ct,.Rep. 
611, a^pli*â; -v » » , r »r. 

S. Sàxb-^Sviiikkob. 

AU évidence taken before tbe board ts by section 15 made ooinpetent i>ef ore tbe 
circbit court on review, but tbe importer la tlien entitled to oontrorert it under tbè 
ordjLsary rules of évidence. 

; AtLav. 

' BTATEMENT BT LACOMBB, Cntcmr JTn)OB. 

The importera in this case hâve applied to the circuit court for a re- 
view of the décision of the board of gênerai appraisers, acting under the 
act of June 10, 1890, known as the "Administrative Customs Law." 
The board had duly filed the return required by section 15 of that act, 
and motion is now made to strike tberefrom certain évidence included 
in Bucb return. 

W. W. Smith, for the motion. 

Edvxurd ]$t^, U. S. Atly., and Henry 0. PlaU, Asst. U. S. Atty., 
dpposed. 

Lacoh:^|:, Circuit Judge. . The importera, in this case, being dissatis» 
fied with thé décision of the collecter as to tlie classification of their 
goods, and rate of duty imposed thereon, gave the notice in \rriting re- 
quired by section 14 of the customs administrative act. Thereupon ail 
the papersand exhibits were transmitted to the board of tbree gênerai 
appraisers, which board proceeded to, examine and décide the case thus 
iBubmitted. To assist them in reacbing a conclusion the testimony pf 
witnesses produced by the importers and by the coUector of the port pf 
New York was taken under oath, and such testimony is returned % 
them. A statement of the facts involved in the case, as found by the 
board, is dulycerlified to this court, prefaced by the statement that they 
find the façts "from the record and the évidence, and from common 
knowledge," There is also included in the return évidence taken in tvfo 
ôthér cases, with which thèse importers had no concern, of the existence 
pf which testimony they were wholly ignorant, and which they never 
b^ any opportunity to answer or controvert before the board, If the 
propeedings in thèse cases b^pre the board of gênerai appraisers are to 
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be regulated în accordance with the principles whîch prevaîl on the trial 
of causes in courts, a system of procédure as abnormal as this could be 
supported only by the clearest and most unmistakable language in the 
statute providing for it. Eut the bdard of appraisers do not sit merely 
ajs a trii^unal created to détermine a controversybetween parties upon 
eyidéooe introduced by one side or the other. Whatever may be the 
languàgf of the statute, the true raie for its in^terprêtatidp ils to be found 
în the: ûitention of its makers, and we may ûnd tbat intention in the 
record of the proceedings which termihated in its enactméot.; Bector, etc., 
of Holy TrinUy Church v. U. S., 12 Sup. Ct. Rep. 5il. The excerpta 
from the debates in the senate (volume 21, pt. 4^ Gong. Rec. 5l8tCong. 
IstSéss. p. 4004 et seq.) which were submitted on the argument by 
the district attorney leave no doubt as to the oharacter and fonctions of 
the boàrd which congress ihtended to crèate. Thé appraisers were to be 
experts, with knowledge of their own as respects the values and classiôcai 
tion of imported goods,— knowledge derived, not only from sworn évi- 
dence taken in the particular case in hand, but from countless other 
cases involving similar goods. A clause securing to the importer the 
privil^e of being présent before the board of gênerai appraisers, with 
or without counsel, as he might elect, was stricken ont before passage, 
with the express intent that the proceedings before the board might be 
to a large éXtent informai, and that they might sit, not as a court, but 
&a an ex parte revenue tribunal, before which the parties were to hâve no 
right to be heard by counsel, to be confronted with witnesses, or tb maké 
argument, although the board might, if it chose, requirë the attendah'ce 
of witnesses, and invite the importer to attend and state his case pétr 
sonally or by counsel. It was plainly contemplated by thè fraiùeré of 
the act that the board would sitas experts to décide in a summary man- 
nertjueàtions of value and classification arising under the tariff laws, 
reaching their décision from their own expert knowledge and frbni the 
évidence submitted to them, or such as they might obtain. A rempn- 
strance by importers against the passage of the act in its présent shape, 
which was iprësented and read in the senate, expressly criticised the pènd- 
ing bill beciEiùsB "no right is given to the importer to be présent, with or 
without couosel, at the proceedings of the board, or to cross-examii.3 tlM> 
government's witnesses," aiid becausé "the board can fix the classifica- 
tion and raté tîpon any or éven no évidence at ail, în the absence of the 
importer ànd àny witnesêes he might beab]etosecure,"and because "ail 
the testimony that the board may thus obtain or choose to use is 
made compétent évidence before the circuit court, if an appeal is taken." 
I do not find anything in the letter of the act itself which requires a 
différent interprétation of its meaning, apd, even if 1 did, should not, 
eince the deéisiôn in the Hdy Trinity Case, aupra, feel warranted in abidr 
ing by itS letter, in the light of such unmistakable évidence as to the iû- 
=tention of its makers. 

As the act (Section 15) expressly provides that ail the évidence taken by 
fthd before the appraisets shall be compétent évidence before the circuit 
feourt, aiid as their return shows that the évidence in the twô cases with 
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which thîs importer was liot coûcerned wàs taken by or before them, the 
motioa to strike it ont îs denied. The im|K>rter bas abundant oppor* 
tunity to controvert any such evidencei tipon the référence to which he 
ÎB entitled under the fifteenth section of the act. 
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tareuit CovrUE. D. Wisoonsln. Aprll 4, 1893.) 

1. HaBHXS C0BFV8— iNraBBtATl EZTBAmTION. 

In Interstate rendition, tbe warrant of the executive is not oonolneilye of the fact 
of fligbt. The courts Upon habeas corpus may Inçiuire and détermine the fact, and 
this at any time before the actual surrender of the prisonpr to the demandinf; state. 
S. Same. 

The executive warrant 1b, however, prima fade évidente of flight, and, being 
unassailed before deliveryof the prisonerto the demandini? state, the surrender 
islswful. The executive warrant has, upon surrender of the prisoner, spent its 
force. He is then held in lawful custody, under process of the state, and oannot 
thereafter assert that he waa npt a fugitive from justice. 

S, SaMB— PCOITIVI! FEOM JUSTICE. 

One who personally, wlthin a State, has set in motion the machinery for crime, 
and départs the jurisdiction, after the commission of an act in furtherance of, 
but before the consummation of, the offense, is a'fueitive from justice, " within 
the meanins of the law. 

4. BaME— TBIAt FOB Othbe OStbnsgs. 

Whether one surrendered by one state to another can be tried for any other 
offense thàn that for which he was surrendered, quceret 
{SylUibûs l>ii the Court.) 

Wnt ot' Habeas Corpus. 

; 8TATEMENT BY JENÇINS, DISTRICT JUDGE. 

On thelSth of Febraary, 1892, npon the pétition of Charles E. Cook^ 
claiming to be restrained of his liberty by one Colden A. Hart, sherifif 
of the oounty of Dodge, state of Wisconsin, a writ of habeas corpm was . 
issued eut of this court, to which the sheriflfmade due return, which 
the petitioner duly traversed. The fects disclosed by the record, so far 
as essential to the détermination of thematter, are substantially thèse: 

On the 5th dày of March, 1891, one George W. Morse complained to 
a justice of the peace of the county of Dodge that the petitioner, Charles 
E. Cook, and one Frank Leek, on the 7th of May, 1889, opened a bank 
at Juneau, in the county of Dodge, styled the "Bank of Juneau," and 
entered Upon and engagedin a gênerai banking business, having a pre- 
tended' capital of $10,000, and continued in such business, soliciting 
and receiving deposits up to and încluding the 20th day of June, 1890, 
upon which day the bank closed its doors and failed. That Cook was 
the principal owner of such bank, owning nine-tenths interest therein, 
Leek owning one-tenth interest therein. That Cook was an officer of the 
bank, and bad the gênerai supervision of the business, which was trans- 
acted either by him personally, or, under his order and direction, by 
one Riohardson, acting as his agent. That from January 6, 1890, to 
v.49F.no,10— 53 
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Jïltiçr2Cl|!l&90, Cookji T>y. ihe indiîceHiMts «nd- pretenge^jW héli outrby, 
kisn[^]teoelrad[R()d8«fiepted<Wiâepoii3it, fj»«v oïtiz^s,i)f ^&a,(ï(HWty:i paoney 

and direction of Cook, awdjjwith hiSftçfll,knpwledge^^i)d:th?j;.iJo,part;Qf 
said amount bas been paid or returned to the depositors. That on the 
6th day of January, 1890, Cook and Leek and the bank were severally 
insolvent, and bave since so contihûed, and tbat such insolvency of tbe 
parties and of tbe bank was well known to Cook on and ever since the 
6th of January, 1890; and that^ p,t ^he t^^çle of receiving ail tbe deposits 
stated, Cook knew, and bad good reason to know, tbat he and Leek and 
the said bank were eacb-çad ail of tbem unsaf© and insolyent. That on 
the 20th of June, 1890, at Juneau, in tbe county of Dodge, Cook, aa 
eu^j^apker, did aqqept,?<nd;,receiyi^ 8 dçpomt iri èM^^ ôf Junearf 

frbîii on» Herman ]Ëeeker> à r'esidenl of the county' ofoljodge, of $175, 
wHîebbWrievér bèéâ'piâiid or rèturnéd; and tbat, âttfeë'time of rècéiv- 
iç^ SQcè d^fKisit, Cook knew,, and Jiadgpod re^on tp ^^ow» tbg.t he atid 
tkfe'sàid Fmnk Leek «tM' the said Bank of Juneau Were e^cb and sU of 
ïbenafiasafe ànd ingoly^nt,. and. i^ât suçh depp^itlro^ B^cker, à^4i ail 
the other deposits mentiéïied, were ïéceived by CoOk witb intent to cheat 
and defraud, oontrary to.tha statute of Wisconsîû. : ; Theretipon the jus- 
tice of thé jjeaoe to wbom tbe affidavit and corapïaint had been presented 
issued tbè Uàualwàrrtlnt foi" the àrrest of Cook, ujojï,>hich, accompa- 
nied witb several afBdavits in support of the principal charge; and alsp 
OïJônItttt àffidEvît of 'ï^s |faen shefîff of the couhty of Dodge, who'^Ètates 
certain inefiectual attempts to find CôoIî in the citypf Chicago, ^pd wbo 
States "that he knows tbat said Charles E. Cook was at said times, and 
now is, a fugitive from justice;" and also upon.tbe applicatiqn qf,^he 
district attorney for the county of Dodge, who states that " said Charles 
E. Cook is a fugitive frotiijusticjè,»^ bas fled frotn the justice of the 
stàtexjf Wiscoésin, andiftvpidfid; arrest,"— thergoveroor of the state of 
WiscànslDi, dnthe 9thL day ofeMarch, 1891, issued bis réquisition upon 
. tbe goveraor of the state iof ïlUnois,'T«Kîuiring the appréhension of the 
said Cook, and bis delivety-to an agent deputedntoreceive and convey 
bim to tbe state of Wiactoôîn. Thftt .requisition-was honored by the 
executive of the state^f JlUnois, wbo issued bis warrant onthe lOth day 
of Marchi 1891, to tbe piroper p6ace«pfi5oers pf tbat state, teciting tbat the 
execùtiv.e autbority ùf the state of Wisqpnsin had demauded the appré- 
hension and dejivery pf. Charly E, Oook» " représented tP be a fugitive 
frooi justice,?? and had produced and laid before bim autbenticated copies 
of the cbârg« bereinbefçjre recited,: and reqniring the officers to wbom 
the warrant waaaddressed Ao arrest and Becure tbe said fugitive, Charles 
E. Cook, if tôibe founxiW'itbin the limîts of the stat^, and to deliver bim 
into the custody of the âgentof the executive. autbority of the statei of 
Wiseonsin, appôinted to, reçoive the said fugitive.. Under such warrant 
Cook was arrested by the sherifif of the county of Cook, in tbe state pf 
Illinpis, and deliyered to the agent' of tbe executive autbority of Wia- 
consin, whb conveyed bim to the county of Dodge,, 4h thé state of Wis- 
eonsin, where: he wâs asamiaed before tbe magistrale iseuiog the warrant, 
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ànd held tp fttiswerto thè charge. SuBseqàently, and in November, 
1891, ïhe district attomey filed his inforijiàtion against the petitioneir, 
Cobk, settinig forth' the offehse'c^arged ip the original Cômplaintbèfore 
the magistrale, tipon which he was arraigned, and tô which he Was com- 
pelled to plead, and held to bail in the avim of $5,000. Afterwards, 
and prior to the writ 6î hàheaa torpua, Coôk ^as surrendered by hjs baiil, 
and was held bj^ the shëriff of the county of Dodge, urider procéss issùed 
out of the sai'd' court, to anstvër the chargfe. ' Àt the'February term, 18Ô1, 
of the circuit court of Dodge county, tl^e grand jury of the county pre- 
sented seveh indictments againét the petîtiéner, Cook, charging him with 
différent violations of the crimînal laws of the statè Qf Wisconsin, aoine 
for larceny, èome for embezzleinent, and some for réceiving deposits in 
the bank, knowing the ba,nk to be unsafè ànd insolvent. AU thèse of- 
fenses are chaigéd to bave bëen committed in connection with this busi- 
ness of bankîrig; thetimesof the alleged offenses varying, but ail charged 
to hâve beèn committed beiween the 3d and 20th days of June, 1890. 
To the several indictments Gook was required to pléad, and under 
tbem he waà held to bail, arid subsequehtly, and before this writ of 
kabeaa corpus, by bis bail surrendered to the sheriff, in whose custody he 
was at the time of the issuance of the writ. The sheriiï justified hiâ dé- 
tention of Gook under the wrîts issued ûpbn the information and the 
several indictments stated. 

It was established upon the hearing, to the satisfaction of the court, 
that Gook, for some years prior to thé 20th of June, 1890, and for some 
years prior to fais arrest upon the warrapt of the executive of Illinois, 
had been, and stiïl is, a résident of the çîty of Ghicago, in the stàte of 
Illinois; that he had made occasion^ visita to the state of Wisconsin in 
connection with his baiiking business at Juneau and élsewhere; that he 
left Ghicago où the 17th day of June, and went to Hartford, in thecounty 
of Washington, state of Wisconsin, where he spent thé wholè of the 18th 
day of June, thence proceeding to Beaver Dam, in the county of Dodge, 
whère he vraia engagcd during the whole of the 19th of June in business 
not connected with the Bànk of Juneau; that early on the moming of 
the 20th of June, he left Beaver Dam, and made a continuons journéy tff 
Chicago, arriving there at 2 p. M.of the 20th, and did not, on the occa- 
sion of that visit to Wisconsin, visit or pass through the village of Ju- 
neau, and had not been at Juneau for some three weeks prior to the 
closing of the doors of the bank on the 20th of June. It was alsd con- 
ceded at the hearing that the particular deposit by Herman Becker, 
charged in the èomplaint upon which the réquisition proceedings were 
had, was actually ttiade at 4 ô'cîbck in the afternoon bf the 20th of June, 
and after the petitioner's arrivai in Ghicago. It is also proper to state; 
that the petitioner testified àt the hearing that he was a large stockholder 
in the Park National Bank of Chicago, which was closed by the comp- 
troUer of the cUrrency on the 20th day of June, 1890; that he left Beaver 
Dam for Chicago upon a telegram stating that trouble existed with réf- 
érence tô that bank; that that bànk was in fabt solvent, and has paid ail 
its debts, and that it should not hâve been closed by the comptroller; 
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that the closing of that bank coœpeljed the closii^g of tUe doors of the 
Ban]^,of.JUDeau; that u|> to that time,,as he claims, ppt only the Bank 
of Jiineau, but that he and Mr. Lpek.were solyeatj t^nd that their sub- 
séquent insolvency waa ^rought abpui by the iiuprpper closing of the 
Park îïàtional Bank. ' , ^ / 

Chaa. S. Aldrîch axid' fo^. y. QuarUs, hr ipetitioj^&^t, 
W. 0. WillianiB and P> Q. Lmix, Dist. , A-tty . , for respondent. 
Before GeeshaMj Circuit Judge, and Jenkins, District Judge. 

Jeneins, District Judge, Xafler stqtîng the facts a8_ c^ove.) The reç» 
ord présents for considération cuverai; grave and.impprtant questions: 
i^rst. Whether it be compétent, for the judiciaï tripunals to reviewthe 
açtipn of the executive Qf Illinois i.û is^uing his w^rrajit. Second. If his 
action b^e subject to review, whetHer jhat action can be inquired into 
after the surrender of the alleged fugitive, fromjustiçpi, and when he is 
held pnder state procesa.. Third, \VÏiether the petitioner was a fugitive 
fropi justice. Fourth. WTiether, as^uining the Ifgàlity of the proceed- 
ing for his rendition, he càn be held or tried uppn any other chargjs 
than ti^tfor wMch he w^s surrendered. 

Uhdoubtedly, as between indepeujient sovereignties, the surrender 
of fugitives rested merely iiji comity , and was conflned to those whose 
crimes "touched the state," or were so enormous.as to make them Aostei 
humani gfneris. Vattel, bpok 1, c. 19; Vattel, hook 2, c. 6. If there 
existed any jnoral obligation, it \ças quite impèïfect, and was not reo- 
ognized by tjie law of n^tio^s. ,| The surrender cpuld not be.deraanded 
as of right; butas Mr. ;i\îarçy ol)serve8 in his Hulsemann letter," comity 
may sometin^esyield.wliat rjght witbholds." So, also, before the Révolu-, 
tion, a crimin^ fleejog froro one colony found.np protection in anothçr, 
He was arreatëd wheiieverfpund, and; sent fpr trial.tp the place ofhia 
ofiending; a;id this withput fermai ccmpact, jjreàty, or agreement be- 
tween the colonies. Croi. V. Z)eaçorij, 10 Serg, & R, 129. In allsuch 
cases the manher in w^iich he was brought within the jurisdiction could 
not be pjeadeij by the priaoner aa.^ défense tb the. crime with which he 
wascharged, or, as groi^d for his disçh9,rge witl^qut, trial. Each sover- 
eignty had the.right to deternjihç -foi; itself whetper a fugitive from the 
justice of anot^^r sover^èignty.gjiould fînd refuge within its jurisdiction; 
and, if it so pleased, to^ driver the fugitive to the sovereigntywhose 
justice he had ofiended,. Ëvery ipdependent nation possesses, in absçnce 
of poaitive làw,|pr of treaty obligation» the inhérent right of expulsion 
of undeairable inhabitants. So, also, the prisoner could not rightly 
urge, by way of défense or in abateinent, that he wa,8 forcibly and by 
abduction briought within the jurisdiction frooi a foreign coùntry. 
The violatipn bfj the sovereignty of an independent pation is matter 
■which touches the political relations of the two countries, and is of no 
concern to hinj.'. He Jnay bave, it is true, recourse in the law for thjs 
forcible abductfôn, but '^he manner of his subjectipn tp the jurisdiction 
does riot impair that jurisdiction, noravail the prisoner against respond- 
ing for his offense. Ex parte Scott, 9 Barn. & C. 446 j Staie v. Breapster^ 
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7 Vt. 118; Dows'QMe, 18 Pa. St. 37; Ko- v. lUinm, 119 U. S. 436, 7 
Sup. Ct. Rep. 225. It is, however, more, than doubtful whether in those 
countries wherethe common law prevails, and where personal liberty is 
the chief concem of the state, and is protected by constitutional safe» 
guards, there exists any power, in the absence 6f treaty, — which is a 
law of the land, (i7. S. v. Rauscher, 119 U. S. 407, 7 Sup. Ct. Rep. 234,) 
— to make isurrender of a fugitive. It is true that such surrender was 
made by this govemment in 1864, in the case of Arguelles. In that 
case no opportuçity was permitted by writ of habeas corpus to test the 
legality of ^he seizure. The action of the executive was severely criti- 
cised, and Was songht to be justified upon the ground that "a nation is 
never bound to fumish asylum to dangerous crîminals who are offenders 
against the human race." Possibly the nature of the offense — selling 
human beings intp slavery — may hâve induced the action of the execu- 
tive, and may extenuate an act which is opposed to the holding of the 
state department from an early date to the présent time, and to the de- 
clared opinions of such eminent statesmen as Albert Gallàtin, John 
Quincy Adams, Mr. Livingstori, Mr. Forsyth, Mr. Calhoun, Mr. Cassj 
Mr. Marcy, Mr. Hamilton Fish, Mr. Evarts, Mr. Frelinghuysen, and 
Mr. Bayard, and would seem a violation bf the fundamental law that np 
man "shall be deprived of life, liberty, Ojr property without due process of 
law," In most civilizedcountriesthe imperfect moral obligation to sur* 
render fugitives from justice has, by force of treaties, ripened into abso^ 
lute duty. It caunot now be doubted that in those countries dominated 
by the common law extradition can only be had as provided by treaty. 
and for those offenses only denominated in the treaty. ; 

The question of interstate rendition rests, however, upon différent 
ground. The states are not, in respect to the surrender of fugitives, in- 
dependent sovereignties. They cannot côn tract with each other for 
such surrender. By the compact of union they hâve yielded théir sov- 
ereignty in that regard to thfe fédéral government. Such rendition of 
fugitives can only be rightfuUy effected under the provisions of the 
fédéral constitution, and the laws passed in pursuance thereof. That 
constitution provides (subsection 2, § 2, art. 4) that "a person chargea 
in any state with treason, felony, or other crime, who shall flee from 
justice and be found in another state, shall, on demand of the executive 
authority of the state from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction of the crime." Whether, since 
the constitution, a fugitive forcibly abducted from one state and deliv- 
ered into the jurisdiction of another can be held for trial in the latter,' 
may perhaps be an open question. In Mahon v. Justice, 127 U. S. 700, 

8 Sup. Ct. Rep. 1204, such a case was presented to the suprême court. 
It was held by the court, Justice Beadley and Justice Harlan dissent- 
ing, that no right secured under the constitution of the United States had 
been violated by such abduction, and the fédéral court could not inter- 
fère, "whatever efifect may be given by the state court to the illégal 
mode in which the défendant was brought from another state." Not- 
withstanding some expressions in the opinion of the court which would 
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ieeia 4o assert the lawiftil joriadiction df ■ thè stàte courts under such cir- 
tHintetahces, the poiàtimled is thatuo fédéral question was involved. 
UpoD (&b main questium the anthorities are not in aooord. It is happily 
Dèl^fllecessaiy for us.toôofaaiderthat question heré. This constitution^ 
|)H>visîoiï was adoptèd, as one authorihas expreseed the thought^ that 
f* thé-la^ mighteverywhete and ih ail cases be vindieated." The duty 
imposéd is imperative,' takiiig away- ail discrétion, in case of an execu- 
tive démand, "and mekesthata maller of duty which else had been a 
noiatter of grâce." Chief Justice GiBSON,I>otcs^ CS^e, 18 Pa. St. 37. 
Sëe, also, In re Fôortee», 32 N. J. Law, 145. The constitutional provis- 
ion not beingself-executin'g, congress provided for its enforcement by 
act of ISth February, 1793, preserved as section 5278 of the présent 
Revision. . It was thereby enacted that — 

" Whenévëè the executive authority of a'ny state or territory demanda any 
pereèn àa a fugitive from justice bf tbe executive authority of anystate or 
territoly to which said person lias fled, and produces a copy of an indicttnent 
found m an affldavit made bet'ore a magiëtrate of nnystate or territory, charg- 
ing the persoo demanded with having committed treason, felony, or ollier 
crime, certified as.authentic by the governor or cliief magistrale of tlie state 
or tet^^tory from whence tbe person so charged lias fled. it shall be the duty 
of the executive authority of the state oif territory to which such person bas 
fled to càùtfè iiim to be arrésted and seciired, and to cause notice of the arrest 
to beglvttn to the executive authority making such demànd, or to the agent 
of BUcbaUithority appointéd to receive the fugitive, and to cause the fugitive 
to be di^^ivered to such agent wlien he shall appear. If no such agent appears 
within six months from tbetlme of tbe arrest, thi- prisoner may be discharged. 
AU costs ôr éXpehses incurred in the 'apprehending, securing, and transmit- 
ting such fugitive to the state or territoty making such demand shall be paid 
bysiicb' State or territory." 

It is apparent that the act provides no means to compel the perform- 
ance of the obligation enjoined, and that the duty of tbe executive upon 
whom demand is made is imperative. Whenever the executive of a 
etate shall demand any person as a fugitive from justice of the execu- 
tive of the state to which such person bas iled, and shall produce a 
copy of the charge, certified by the executive of the state from whence 
the personj BO charged bas fled, it shall be the duty of the executive of 
the state to which such pergon shall hâve fled to cause his arrest and 
surrender to the demanding state. The certificate of the executive au- 
thority of the demanding state is conclusive as to the charge of crime. 
The executive of the state where the fugitive is found has no right to 
look behind it, or to question it, or to inquire into the character of the 
crime chafged. Corn. v. Dmnison, 24 How. 66. Whether the person 
demanded be a fugitive from justice is a question of fact to be deter- 
mined in the fitst instance by the executive of the state upon whom 
demand is made, upon such évidence as he may deem satisfactory. Eob- 
erts v. SmUy, 116 U. S. 80, 95, 6 Sup. Ct. Rep. 291. But this investi- 
gation is purely exporte^ the demanded person having no right of oppor- 
tunity to : be beard. Hère there was no finding by the executive in 
terms that Cook was a fugitive from justice. The récital in the writ is: 
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"The executive au thoHty of the etate ofWisbonsîn demanda çf nje. the 
appréhension and deliveryof Charles iE4 Côok, represented tobe a fugi- 
tive froni justice." It is, howefrer^ ttiled that the issjuance of the war- 
rant of rendition is ofitaélf prima jam finding of tiie fact of flight, and 
sufficient to justify the removal until the presumptipn in its favor is 
oveïtàro^n by oontrary j^foof. Bob&is v.- BeiVy, swj^q. That décision 
by its very tferms implies ika,t the actjon of the governor is only presump- 
tively regular, and can be reviewed by the courts. Surely it «annot be 
daimed thatsuch action is conclusive uponpersonal right, and may 
not be inqnired of by judiciftl tribunals. Surely itcannot be that the 
right to Personal liberty hangs upon ëo dender athread as the arbitrftry 
will of the authorities of the demanding and surrendering slatcs. "No 
person shall be deprived of lîfe, liberty, or property without due pro- 
cess of l^w." That is the fundamental law; of the land, coming to us 
from Magna Oharta. It is not due process, df law which condemns With? 
out hearing, which conviots without, triai. The phrase "due process of 
laWj'roritssynonym, "lawof the land," cannot hâve better définition 
than thatgiven by Mr. Webster in the JDartimyuih (JoUege Oase: 

"By 'laWof the land' ismost clearly iillended the gênerai lawi — a law 
which heara brfore it conderans, which proceeda upon inquiry. and renders 
judgment only after trial. The meaning is that every citizen BlialJ hold his 
ïife, liberty, property, and iiumunitles under the protection of the gt-neral 
ruîes which govern society." Dartihouth Collège v.'H'oodward, 4 Wheat. 

518. ■ ■ ■; ;■ 

It is essential to compliance with suçh, executive demand that the 
person whose surreiider is demanded sbould be adjudged a fugitive from 
titiè justice of the demanding state. The décision çf the executive is 
not conclusive of that fact. And so we are of opinion that the action 
of the executive is reviewableby fédéral tribunals, and that it is corn- 
pètent foj: the courts to détermine whether in fact the demanded person 
is a fugitive from justice. Inre Manckatter, 5 Cal. 237; Ex parte Jos^h 
Smiih, 3 McLean, 121; Jm^ v. I^eonard, 50 lowa, 106; In re Mohr, 73 
Ala. 503; HaHman v. Avdine, 63 Ind. 353; Wilooxv, Noke, 84 Ohio St. 
520,521. 

But it is said that hère the petitioner bas been rendered to the demand- 
ing State, and is now held, not under the constitutional provision, but 
by virtue of state process. In other words, that the act of rendition bas 
been consummated; thafthe fédéral process bas spent its force, and ia 
Jundm offido; that the writa of the state control the custpdy of the peti- 
tioner, and no fédéral question is hère involved. In respect of this ques- 
tion we are without the décisive guidance of the ultimate judiciaJ author- 
ity. We are referred to but two cases in the subordinate courts, and in 
thèse cases the judges seem to hâve arrived at opposite conclusions. In 
the Case of Noyé», 17 Alb. Law J. 407, before Judge Nixon, of the dis- 
trict of New Jersey, it was held that a fugitive from justice, extradited 
fromone stAle in the Union to another, maybe detaiped for prosecution, 
notwithstandîng it may appear that the arrest under the rendition pro- 
ceedings was without légal authority. In Tenneaiee v. Jackson, 36 Fed. 
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Rèp. 25ây Judge Eey reached an opposite conclusion, and held that, as 
the'petitioner had nevet béenin the demânding state, hecould not be a 
fagitivô'from the justice of that state, aîid that the jurisdictional ques- 
tion èbuld be assertèd aftér his rendition had been accomplished, 
and be wfts held undef process of the dèmanding state. The proceed- 
ings hère Wère instituted by the state now claiming jurisdiction of the 
petitioner. The custody of him bas been obtained solely by virtue of 
that déUiarïd. He is subjected to the custody of the state of Wisconsin 
by thè pôwèr of the United States, acting through the executive of Illi- 
nois at the instance and Qpon the demand of the stàte of Wisconsin. 
It is iiïàistéd Ibr the petitioner that, if he was not in fact a fugitive 
froiû justice, the executive of Illinois was without jurisdiction to yield 
him to thé state of Wisconsin; that the latter state cannot claim any 
benefit ofits unauthorized act, and hold him under ita process, because 
such (Sastody Was obtained by the wrongful act of the state, in violation 
of the suprême law of théland. It is said that in such case, when the 
originsil procéeding by whioh one is brôûight within the jurisdiction is 
unauthorized by law, the détention is împroper, although sought to be 
justified under process vïdid within the jurisdiction to which the party 
bas been unlawfuUy brought; that, wanting the jurisdictional fact of 
flight; -thé prbceeding was coram. non judice; that the question of flight, 
being jijïisdictional, is open to inquiry as well after as before the sur- 
render; that the petitioner is physically within the state because coni- 
pelled by the suprême law unlawi'ully put in opération, but that he is 
not herè fot the purpose of jurisdiction by the state so unlawfully, un- 
der guise of bhè law, obtaining the possession of his body. Upon the 
other hand, it is urged that the executive had the right, in the first in- 
stance, to detëî'mine the question of flight upon such évidence as to him 
Tvas persuasive of the fact; that his warrant, unassailed, is sufficient to 
justify the tôtûoval and surrender of one charged with crime, and is a 
perfect jUStîâfeation for thè arrest and custody of the âlleged ofiender; 
that the surrender of his body tO the^^emanding state by virtue of such 
warrant was la wful;' that upon surrender the warrant had spent its force, 
and thereafter the prisoner is in custody rightfully, not by virtue of the 
warratit, but undèr procéSa of the staté; and that, therefore, no fédéral 
•iqùestion îs ittvôlved. 

'"- We arei of opinion that the contention in behalf of the petitioner can- 
not be sustainédt The vice of this position is in the assumption that 
the fact of flight is jurisdictional in the sensé that executive action is 
void if, in point of fact, the demanded person be not a fugitive from jus- 
tice. The power to act upon a given state of facts, and to décide whether 
*that state offticts exists, constitutes jurisdiction. The décision therein 
is conclusive^<tiiitil properly set aside. The constitution and the act of 
cOngress havé' lôdged with the executive of the state upon whom proper 
demand' is made for one allegëd to be a fugitive from justice the jurisdic- 
tion to détermine whethet 'the" person so charged be such fugitive, and 
his détermination is sufficient to justify the surrender. He bas, by vir- 
tue ofthe law and of the action ofthe executive of the demânding state, 
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jurisdiction of the subject-matter. He bas jurisdîction of tbe person 
of the petitioner by virtue of bis présence within the state. His déter- 
mination partakes of tbe nature of a judicial proceeding. It is true, his 
action is esiy parte. Therefore it is that the courts wiU review his déter- 
mination. But that fact is not availing tb destroy jurisdiction. He 
may err, but — to use the expression of Cbief Justice Ryan — he had "ju- 
risdiction to commit the error." His détermination of the fact of flight, 
evidenced by the issuing of his warrant, suffices to justify the removal 
until tbe presumption in its favor is overthrown by contrary proof in a 
proper proceeding* BoherU v. R&lly, 116 U. S. 80-95, 6 Sup. Ct. Repv 
291. His warrant, unassailed by compétent authority, is complète jus- 
tification for the arrest and surrender of the alleged fugitive. When so 
delivered by virtue of such warrant, his surrender is lawful, and the de- 
manding State obtains rightful possession of his person, and may law- 
fuily subjeot him to its criminal process for the offense charged. The 
exe(îutivë warrant bas then spent its force. It is no longer operative. 
The alleged offender is no longer subjected to deprivatiou of liberty by 
virtue theréof , but is rigbtfully beld under the process of tbe state. When 
that bas happened , no fed eral question remains . If the fact of flight bej U4 
risdictional in the sensé that it must exist as essential to the validity of 
any action by the executive, then it must always remain open to in- 
quiry, — as well after surrender as before; as well after trial and convic- 
tion as before; as well after sentence as before; as well during impris-i 
onment upon conviction and sentence as before surrender or trial,-^for 
the reason that upon such postulate tbe executive would not bave juris^ 
diction bec£ÉUse he so determined; and any inquiry by hàbeas cSorpus — 
the only means of review of his décision— Would not bar another writJ 
In such case, also, the officer executing tbe warrant of the executive 
would not be justified by tbe writ, but by the jurisdictional fact of flight 
upon whicb the writ is predi«ated', and which, if the jurisdictional fact 
did not exist, would be mei'e waste paper. Such confusionj necessarily 
resulting from such holding, is not to be lightly entertained. It cannot 
be assumed that any such meauing of tbe constitutional provision or the 
act of congress waa possible to the minds of the framers. The fact of 
flight may be in a sensé jurisdictional to removal, as one says a criminal 
court bas jurisdiction only of crime. But such court bas jurisdiction to 
détermine wbether a certain act charged to bave been committed is or is 
not a crime. Its décision therein, altbough erroneous, is not void. So 
bere, the jurisdiction to détermine the fact of flight is lodged with tbe 
executive. He bas jurisdiction of the subject-matter. His warrant ia 
valid until his détermination of tbe fact of flight is properly reversed. 
When, therefore, such valid warrant has been executed, the surrender 
thereunder is lawful, and the party lawfully subjected to the state juris- 
diction. 

It was urged in argument that under such ruling there will exist op- 
portunity for oppression; that tbe executive may be imposed upon by 
ex parte and false évidence, and the warrant be improvidently issued; 
and that so it may happen, as was the case in Tennessee v. Jackwn, s^ipra. 
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that.one te surreridered who was iièvei; dn the demtodîng state, apd could 
noti theréfore, b,e a fugitive irom its; justice. Tbis is possible, but the 
reniedy; Wiiuld seem to rest \Vith the executive to taks: action to allô w the 
pri80Ji«$i|)roper opporfunitty to appeal to the law. Çossibly the case 
8tatedin;3ttlâ ba deemeâ âuch a frâud upon the law lafl to bring it vrithin 
cogniâinbe bf the couït»4 i 

Ifjhowevér, wé ehoixld prove to be iû error in oor conclusion, and 
the questioii of fiight repiaiiis open for considération notwithstanding the 
sucrender under the warrant, we are persuaded that hère the executive 
wart'&ntwas J>rovid6ntly.issued,: and the surrender juatiâed by the facts 
and thelai!t< , ' 

We [came now to the considération of the question wbether the peti- 
tioner W8»a fugitive fromjustice within the intendraent of the constitu- 
tion. ; iln this connection ;it is insisted for the petitioner that it was im- 
possible for hifm to hâve Committed the crime charged against him, be- 
cause it is eonceded that he was not within the state of Wisconsin at the 
time of, ôr voluntarily after, the receipt of the deposit charged, and could 
not therefore be a fugitive from justice; The lawof Wisconsin (Rev. St. 
Wis. § 454l)"render8 it criminal for any officer, director, stockholder, 
cashier, teller, manager, messenger, olerk, or agent of any bank to accept 
or reçoive: on: deposit cr for safe-keeping any deposit of money when he 
knows; orhafigoodreason toknow, that such bank is unsafe or insolvent. 
In construing Jthè act, regard must be had to the mischief sought to be 
prevented. Thô purpose of the law is manifest. Theact was designed to 
prevent fraudaient banking, and to protect the public from dealing with 
such unsafe Or insolvent concerns. The manual receipt of the deposit is 
but one step, end the< final step, in the consumraation of the oâènse. 
There must procède the unsa:fe and insolvent condition the représentation 
of safety and solvency, and the knowledge of the unsafe and insolvent con- 
dition. Thèse are the essentials of the,Offense. The receipt of the deposit 
may be by an innocent instrument o£ a guilty ofiScer of the bank. It is a 
criminal act to bold out aninsolvent bank as safe or sol vent, effective to 
the consummation of crime upon the receipt of the deposit. The open 
door of a bank ia an invitation to depositors. The open door of a bank 
is a représentation to the public that tiie bank is safe and sol vent. The 
keeping open lofa bank by the superiotending ofl5cer or proprietor is an 
authority tO hia clerks to receive deposits. If the doora are opened fqr 
the purposes of, business, with guilty knowledge by him of the unsafe or 
insolvent condition of the bank, and a deposit is received by bis agents, 
it is received by him. It was his act, for which he mu3t respond to the 
law. His actual présence lat the time.is unessential. In contemplation 
oflaw, he is présent by his agent deputed to perform the wrongful act 
he bas planned* It wfts his àct as certainly as though he personally re- 
ceived the deposit. State v. CaldweU, (Sup. Ct. lowa,) 44 N. W. Rep. 
700. His wili contribtjted to the wrong*doing, and he is responsible for 
the act done by his agent iby, his authority, the same as though performed 
by Mmself alone. It is beeause his, willset the force in motion that 
waa operativeto crime. , Thus, Mr. Sishop observes,, one may commit 
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aB offense agftinst a state uppn whose soil he has neVer set hîs foot, as 
in putting fortha libel, {Cmn. y, Blanding, 3 Pick. 304,)or a threatening 
letter, {Esaer^a Case, 2 East, P. C. 1125,) or a letter inclosing a forged in- 
strument todefraud the oneto whom it is addressed, (/*eopte v. RcUhbun, 
21 Wend. 509,) or a lelter making a false pretense to one who parts 
with his goods in the place of the receipt of the letter, (,Reg. v. Jones, 1 
Eng. Law & Eq. 533; Reg. v. Leeeh, 36 Eng. Law à Eq. 589; Norriav. 
State, 25 Ohio St. 217.) But it is objected that the charge is that the 
petitioner received the deposit, and therefore his personal présence was 
essential to the commission of the act charged. The objection is unten- 
able(. "The act may be charged directly as his act, and proof that he 
did the act through the agency of another will sustain a conviction.", 
State V. Qddwell, supra. 

In Rob&is v, ReiUy, 116 U. S. 80-97, 6 Sup, Ct. Rep. 291, the su- 
prême court defines the phrase " fugitive from justice," and déclares that, 
to be a fugitive from justice in the sensé of the act of congress r^ulating 
the subject, "it is not necessary that the party should hâve left the state 
in which the crime is alleged to havebeen committed, after an indict- 
ment iound, or for the purpose of avoiding à prosecution, anticipated or 
begun, but simply that, having within a state committed that which by 
its laws constitutes a crime, when he is sought to be subject«d to its 
criminal process to answer for his offense he had left its jurisdiction, and 
is found in the territory of another." In other words, there need be in 
his departure from the 8ta,te no élément of conscioua fiight. It suffices 
that al'ter the commission of the offense he has merely departed the juris- 
diction of the state. 

The question then recurs: Was the petitioner within the state of Wis- 
consin, within the intendment of the law, at the time of the commission 
of the alleged offense? In Ex.parie Eeggd, 114 U. S. 642-653, 5 Sup. 
Ct. Rep. 1148, it was ruled that the proof tendered the executive made 
a prima fç,de case of flight. There, as hère, the statement was only that 
the person demanded "was a fugitive from justice," without statement 
of probative facts. In Roberts v. RmRy, supra, the suprême court — re- 
ferriiig to the question of flight — also declared that "the détermination 
of the fact by the executive of the state in issuing his warrant of arrest 
upon the demand made on that ground, whether the writ contains a 
récital of an express fîndirtg to that effeçt or not, must be regarded as 
sufficient to justify the removal until the presumption in its favor is 
overthrown by contrary pi;oof." Presumably, thereibre, tins petitioner 
was a fugitive from justice. The onua is cast upon him to satisfy the 
court that he was not. He clairas that it is conclusively established that 
he was not such fugitive, because he, was not within the demandihg 
state at the time the deposit was made. He has certainly established 
that fact; but is that conclusiye that he was not a fugitive irom justice? 
Or, to express the proposition differently, is one who within the juris- 
diction hath set in motjon the maehinery for crime, and départs the ju- 
risdiction before the consummation of the ■crime, a fugitive from justice? 
\|hen the crituinal act charged is one as to which it is essential Uiatsev- 
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sralàois or fâcts should cbncur, and which nmy occur at différent tîmes, 
if the party charged eominîts within the state any oiïe of the acts con- 
sthulàogthe crime, but départs the state before the happening of other 
aotsèéawfemplated and ftiïthorized by him, or upon thé happening of events 
néeeepaïily resulting frdm his act, can he be déenled a fugitive from 
justice?' We are ot opinion that he fflust be so regarded. The purpose 
of tfaevconstitutionar provision was that criminals should find no asylum 
within âhy; state of the Union; that' "the law might everywhere and in 
ail cases be vindicated." It will not do to refine too curiously upon 
such '^nactmeats, so that the very design of the law shall prove abortive, 
sothaitthat ehall become a shield aiid a protection which was designed 
slS ai'Weàpon of offense. 'Oan it be that one may not be r^arded a fugi- 
tive from justice who within a state hires another to kill and murder, 
but beforéQ;he killing départs the jurisdiction to avoid the conséquences 
of th'e Kmtirder he has désigned? Can ' it be that, if one within a state 
makéB'falâe représentations to procure the goods of another, and départs 
the staté: before that other actually parts with his property on the faith 
of thèse tÉ«presentation8,he may not be'deemed a fugitive from justice? 
Or, to ujge the fôrcible illustration of counsel at the argument, if one 
places aîéy'faamite bomb with clock attacliment upon the premises of 
anotherf, that will explode only after the lapse of a certain time, and 
death ïfâults, so that the act is murder, but départs the state before 
the explosion to avoid the conséquences of his act, is he not to be re- 
garded ma. fugitive from justice? To put the question is to answer it. 
The Rubsèqjuënt event was the conséquence of the act, naturally resulting 
from it. The subséquent event was désigned to happen from and by 
reason of the act done. The event, when it occurs as the conséquence 
of the aet, gives quality to the act, rendering it criminal. The resuit 
was the foreseèn and desigiied conséquence of the act, stamping it as a 
clime: 'It is immaterial wh'èther the-àgéncy employed be an inanimate 
objeet ofa sentient being. The resuit was désigned by and naturally 
flowed fr*om his original act, which, by reason of the resuit, and the 
foreseèn JMld intended conséquence, is criminal. Departure from the ju- 
risdiction' after the commission of the act, in furtherance of the crime, 
subsequently consuinmated, is a flight from justice within the meaning 
oi the law. So hère, if, as ehargèd, this bank was insolvent or unsafe on 
and after the 6th day of Jànuary, 1890, and if, as charged, Cook had 
guilty knovrledge thereof, and notwithstanding authorized, sanctioned, 
and directed the keeping open of the bank, and the receipt of deposits, 
he inust be deemèd a fugitive from justice, although he departed the 
state before the deposit was actually received. 

The petitioner' bas not shown that the bank was not insolvent as 
char^edv He has not shown that he was uhaware of its conditioii. He 
hasmerely Bhowiï that.he was a stockholder in the Park National Bank 
totbe amountof $19,000; that that bank was improvidently closed, and 
haS; sihce paid its debts. Hé has not shown, bowever, that its capital 
Y?às ùnimpaired so that his'interest thërein was intact. He has not 
fihowù t^a!t the Bank of Juneau or its owners possessed any means to 
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meet the $25i000 of deposits ctiarged tb hâve bèèn received. Nor has 
he shovirn thàt tbe olosing of the Park National Baûfc was the occasion 
of any loss tb the Junëàii Bankj OT toecess'arily p'reveiited the coutinuance 
of its business. If the complaint lodgéd àgainst him, and upon whioh 
he was surrendered, be true, this bank was insolvent on and after the 
6th day of January, 1890, to the knowledge of Cook. Between that 
date and the olosing of the bank on June 20, 1890, deposits were re- 
ceived to the amount of $25,000, which were owing depositors at the 
time of closing the doors. At that time its entire assets consisted of 
$3,048 in cash and $2,000 in securities, and Cook is charged to hâve 
withdrawn ail the capital and ail of thè deposits except the amount of 
the assets stated. And on the 23d of June the proprietors of the bank 
assigned. Thèse allégations we must regard, under the ruling of the 
suprême court, so far as they bear on the question of flight, as presump- 
tively true. They havenot beeneontradicted. C!ook ,has merely shown 
that his interest in the Park National Bank was put in jèôpardy. But 
stock in one bank is not capital in another. He has failed to déclare 
what became of the capital of the Juneau Bankj or of the deposits re- 
ceived. He has failed to account for the meagté assets of the bânk. 
So, upon this showing, and in the face of the prinui fade évidence of 
flight derived from the action of the executive of Illinois in issuing his 
warrant of rendition, we are bound to assume, for the purposes of this 
hearing, with a view to ascertain if he may be regarded a fugitive from 
justice, that when last within the state of Wiscbnsihj some two or three 
weeks prior to the closing of the bank, that bank was unsafe and insolv- 
ent, to his knowledge, and was by his directipn thereafter kept open 
for business with the design that his servants should take and receive 
deposits; that he designed the frànd which was bonsummated by the 
actual rëçeipt of thé dèposit, departing the jurisdiction intermediate the 
design and the act to accomplish that design ând the actual receipt of 
thé deposit. He was, therefore, in oui: jûdgment, a fugitive from justice 
within the inténdment of the law. 

It is further urged that, being rendered by the executive of Illinois 
for trial upôn the offense charged, Cook cannot be held or tried upon any 
other charge Until he has had proper opportunity to retum to the state 
of Illinois. It was held in U. S. v. Ramcher, 119 U. S. 407, 7 Sup. Ct. 
Rep. 234, that when one was extradited by the government of Greàt 
Britain, under a treaty, for trial upon the particular ofifense charged, he 
cannot lawfuUy be tried for any other offense; that he is clothed with 
the right to exemption from trial for any other offense, until he bas had 
opportunity to retum to the country whence hé was taken for the pur- 
pose alone of trial for the offense specified in the demand for his sur- 
i-ender. If the principles of extradition are applicable and controlling 
in Interstate rendition, this ruling must bé held to détermine the right 
of exemption, notwithstanding the décision of the suprême court of Wis- 
consin in State v. SiewaTt,QO Wis. 587, 19 N. W. Rep. 429; It is not 
essential, however,* that we should at this time pass upon this question, 
as the petitioner must be remanded to the jurisdîctioa of the state court. 
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If, after trfal upon tà«.c^*rget tipon iwhich he \(^ag enrrendered, he 
BhouldibefeeldiapDnftnptfe^r; charge, oris^hould be plawdupoa, tçial for 
^fivjcbi ,<?&er çbniîge be/91;^ Jàistïtrial uppn the charge fpj^ vfhicti he was 
enril'^der'ecl, Ihe fédéral Irlbunals wilï beaccessible to hitu, if bis right 
b6[tb«i%by invfided. ;. 



United States i>. Bakdenheieb. 

(District Court, M P' ^f^'otvH, E.D. Jannary 4, 1893.) 

1. Rf^rmitlB LaWS— AtTEBATIOî» OF lUSPaOTIO» StAMP, 

' Tbe "oblitération" ot a portion of a Rovemment inspection mar^ or stamp is a 
"àh^Bgo or alteraition " theccw^i witbin ttie meanlng of Rev. St. U. S. S S326. 

S. SaMB— iNFORMAtlÔN. 

An, information wbich avéra that tha défendant "did unlawf ully change and ai 
ter" tbe marks and atamps, sufficienUy shows that the act was done wiUf ully and 
inténtionally. 
8.' SAÏtk ' ~ •■—■■::..■ ^ ■.'. . 

AntoformatioBunder ï(9rj St. U. S. $ 8336, for uslng casks or packages previ- 
Qusly iQspected. for the sale of, other spirits, or spirits of a différent quality from 
tnose Cbntalnèd in ihém at%he'time of inspéétion, must show that the change was 
brongbtaboutby fiUingthepuVritb other spirijts aftertheorigin(ilco|itents, orapart 
tber^of, had been witbdravvi^; and a count alleging that spirits of 103 degrees 
proof were fraudulenUy sold in casks marked "105 degrees proof, " without stating 
tha cause of Buch ohangQ in QiMklity, is defective. 

At Law. Informatipa against John Bardenheier for violation of the 
internai revenuie iaws. . 

èTATEMiÉNT BV TIlAVER, ipiSTRICT jrUDGBii 

This îs an inforinatitigj coi?ttaining eight counts, qnder section 3326, 
Rev. St» , Thei first séries of counts (Nos, 1, 2, 5, af^d è) are for alter- 
ing "distiUery,,w;arehyuse,_stamps" and "inspectiot^nnjîirks" on cer- 
tain barrela qf distilled spirita, by "obliteraling andj înaking illegible" 
the dates of such stamps and marks. In the secpndi séries of counts 
(I^os, 8, 4, 7, and 8) itiai fharged, in substance, that détendant unlaw- 
fully and Iraudnjently «sej(|, casks having thereon Ûuited States internai 
revenue inspection ijiarfc9,,yahowing djstillod spirits oflÔ5 degrees proof 
to be conlaine(|[ thereinsi j'or^ibe purppse of selling therçjn to one George 
^utenrieth distUlied spirits^pif 102 degrees proof, and for the purpose of 
ialsely represe^ting to Autéflrieth thatthe spirits sold were of 105 de- 
greqs proo^ ai^^;^en and ihére cheating and defratidipg him. 
f ©«orye/^. /^l^^oWg, U. S-;,]Ç>i,st. Atty. i . 

.T.#<nij/A^JÏpi^, for defenda^^ u ï , r; 

, Thayeiç, jIJif tijict Jiidge» (fFF stofmgr the jads.) , , .'f he chief objections 
|p the first s^riffof count^;ax|| that au l^pbliter^tipii,'' pf a portion of a 
governnjent ipsp^tion mafk or starop as not a "c^nge or altération " 
thereof, wi^in the ine;in^g. ;of sectioni 3S26; and, aecondly, that the 
counts are bad because it,}8^otalleged that the mprks^,and stampa were 
]înp^]ng|y,,apd i^tentionaîilyi alter^d in the r^^ 
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ïîeUher oftlieSeobjèctiofts âppefers to the court tb be tenàble. ^ A stamp 
or ÏHsiJecfÉioti miark is changed t*r altered from dis former condition whea 
a portion of it is obliteràtêd br rendered iliiégible, as well as when some 
pâH ôf the stamp iô erased, and something else is subslituted in lieu of 
the part erased. The same oonclvision follows when the purpose of the 
laW is considered. Inspection tnarks and stamps are required to be 
placed on casks and packages of distilled spirits to enable the govern- 
ment 'ttt r€te:dily trkce the origin ànd history of each cask, and thuèièf- 
fectually prevent frauds upoh the revenue. Tfae System is elaborate,! 
and, as a whole, was so framed that each package might tell its own 
story, — where it was made, when it was made, and if the tax thereon 
had been paid. It would be nearly or quite as mischievous to permit 
dealers to obliterate a portion of a government inspection mark or stamp 
found on a barrel of distilled spirits as it would be to permit a falsifica- 
tion of such mark. Thèfefore, the words "change or alter," as used in 
the statute, must be construed to cover ^n intentional erasure of any es- 
sential part of a mark or stamp wliîch congress bas required to be placed 
on packages of distilled spirits. . , 

It T^U'bè eonceded that an unintentional or accidentai erasure of a 
stamp, or sbme part of it, is not an oflfense under gection 3326. An in- 
dictment or information thereunder should accordingly allège that the 
act was done knowingly and interitionally, or it should employ language 
of a similar iraport. The présent information avers that the défendant 
"did unlawfuUy change and alter" the marks and stamps in question. 
This suflBciently shows that the act was done willfully and intentionally, 
as otherwise it could not be said to bave bçen done unlawfuUy. 

2. The second séries of counts ûiust bé kdjudgéd jnsufficient. The 
statute (section 3326) imposes a, penalty on çne who "fraudulently uàes 
any caÔÉ or packagô having any inspection mark or stamp thereoh, for 
the purpose of selling other spirits, or spirits of quantity or quality 
differenVftoœ the spirits prëviously inspecte^ theïein." The fraud in 
this clause întèfided is 'evidèntly a fraUd upon the gd^^ernment, to be ef- 
fected'by piitting i6tô a c&k, after it has béen inspected or stamj^d, 
other spirits, either of the same or a différent quality, that were not 
therein at the time of sùch inspection or staftiping. ' It is apparent tiiat 
congress was legislating foir the protection of the revenue, rather than for 
the prévention of metély private wrongs. It intended to prevent frauds 
on the revenue that might be perpetrated by filling barrels that had 
beeh' inspected or staiùped with other spirits, after the original contents 
had been whoUy or partialty withdrawn. The second séries of counts 
do not charge with certaihty such a fraud tts'this clause of the statute 
was intended to prevent. Théy show, nô doubt, that défendant made 
useof the inspection marks to misrepresent thé proof of the liquorto 
one of bis customérs, or to aîd in such miârepresentation, butitisnot 
alleged that the change in proof was due to the fact that other spirits 
had bèén plàCed in the sevètal casks iafter thié original inspected coiitents 
had been #hblly bt 'pafrtially ><rithdrawn. The réduction in proof may 
hâve beéil due tb natural causes, oï to the addition of water after apor- 
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tion of the original contents had leaked eut or had evaporated. If the 
réduction in proof was due to the addition of water, the penalty sued 
for waanot incurred, since no wrong was thereby done to the gpvern- 
ment. The penalty is împosed for the doing of some act whereby the 
govemment is or may be defrauded. Inre Three Packages of LHstiUed Spir- 
its, 14 Fed. Bep. 569. See, also, U. S. v. Thirty-Two Barrds of DistiUed 
-^nte, 6 Fed; Rep. 188. 

The second séries of oounts will be qaashed. The demurrer aq^ i^o- 
tion to qtiash the ûrst Béties will be overniled. 



United States «. Stonb. 

(DUtrik Cmvrt, D. Idàho. January 4,1893.) 

L PoBUO IiAims— TiMBiB Teespass. 

i' > CMmlniil procédure may be maintained vnder section 2461, Ber^, St TT^ 3.i 'or a 
^lation pf itB provisloiXB;r and it is sufflcient to allège in the indîctment that the 
cUttitig and removlng of 'the timbetf was for use other than ÏHëii oï the naVy of the 
nàlted States. Xt is net nécessary tO aUese that def eudaiit was not justiâed under 
any, of the yarioiis land lavys of the ITnited States. 

S. Sahib.'" ,'■'■'' 

Oharging thé "ontttâgf and removing" of timber does not constitute the alléga- 
tion of two offenses to one cOunt, , , 

(.SylUibus by t?ie Court.) 

Ai La w. Demurrer to i^idiclmeht. 

Fremmi Wood, U. S. Atty. 

McBrideé ÀUen, Albert Hagan, and L. Vîneyard, for défendant 

Bbatïy, District Judge. By the ipdiçtment, in pursuançe of the pro- 
visions of section 2461,iR€!V. St., the défendant is chai^ed in this case 
with the outting and removing of timbei from the pjiblic lands of the 
United States,! with the intent tp export, dispose of, and use the same 
inaiûanner '^other than fpr the use of the navy of the tJnited States." 
In the ârgurbent and considération of the demurrer interposed by défend- 
ant to sachindictment,, the défendant, in supporl^ thereof, claimed — 
First, that^i under said section, a criminal prosecution cannot be main- 
tained foi? timber trespasses on, the gênerai public lands of the United 
States; second, that the indictment does not set out the use to which de- 
fendant appropriated the timber, and fails to show be does not come 
within the provisions of some of the statutes modifying said section, or, 
in other iwords, that it has not negalived the defendapt's défenses; and, 
third, that the indictment, ip çharging the cutting and removing of such 
timber, bas charged two offenses in one count. 

1. The firat olyection, I think, may be clearly determined by an analy- 
sis of the section involved, without a considération of the adjudicated 
cases» The firet clause of this section is limited to the cutting or wanton 
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destruction of any tîtnber on any lands of the Unîted States "reserved 
or purchased for the use of the United States for supplying or furnish- 
ing therefrom timber for the navy of the United Stiâtes." The second 
clause refers alone to the removal of such timber froœ such lands re- 
served for such naval use, but the third clause provides against the cut- 
ting or removing of live oak; red cedar, or offier timber from any other 
lands of the United States, with intent to export, dispose of, or use the 
BaiiQP for any other purpose than the use of the navy, and the fourth 
and last clause provides the jienalty for a violation df the provisions of 
the section, which includes both fine and imprisonment. The first two 
clauses apply alone to the cutting, dœtruction, or removal of any timber; 
ohly on those lands reserved for naval use, while the third clause is to 
prevent the cutting or removal of timber from any other lands of the 
govemœient. What other lands are referred to? The phrase " any other 
iknds" is.easily construed, when considered in connection with what 
précèdes it. The lands before named were thbse set apart' for naval use, 
and it can bnly mean àll other lands which the govèniment owns than 
those 86 reser\^ed for naval use, and such as may be elèewhere otherwise 
excéptèd. It seems' indispil table that it was designed'by this statute to 
prèvent the cutting and removal of timber from such lands as are re- 
ferred to in this indictment, which are not those reserved for naval use, 
but those belonging to that class of public lands which are open to set- 
tlètiieht undersome of the gênerai land lawsof the United States. While 
the défendant does not positively controvert this conclusion, he iiisists 
that the provisions of the section cannot be enforced by çriminal procéd- 
ure. In support of this view, bc' refers to section 6388 as the one ap- 
plied to çriminal procédure; that such procédure is invoked only in 
trespasses on lands reserved for some spécial purpose; and that the lands 
hère trespassed upon do npt belong to any such reserved dass. To this 
it niust be answered that the provisions of thé last section are an excep- 
tion only to those of the Other section, and for an entirely différent and 
independent purpose. They are intended to prevent the cutting and 
wanton destruction of timber on, and not its removal from, lands re- 
served for military or other purposes; the phrase "other purposes " to be 
construed to be for some purpose similar to a military use. The two 
sections together provide against the wanton destruction of timber on 
lands reserved «for the use of the navy and military and like purposes, 
and the last section does not refer to the gênerai class of lands defined 
in the third clause of section 2461. But the fourth clause of section 
2461, in providing a penalty of fine and imprisonment for a violation 
of its provisions, fully négatives the defendant's claim that a çriminal 
procédure cannot be maintained thereundér. Such penalty applies only 
to a çriminal action. This question is further put at rest by the provis- 
ions of section 5, p. 90, 20 St., which relieves in certain cases from 
prosecution under this section. In if. S. v. Scott, 39 Fed. Rep. 900, it 
was held by the late circuit judge of this circuit that a compliance with 
the provisions of this last statute relievèd the party only from a çriminal 
prosecution, under section 2461, and not from the civil action for the 
v.49F.no.lO — 54 



Jj^giytaken, , Tbfl!;popGli;i6iqP;must be, a^^d is, tiiat. a crîmi^al , pro^çr 
qifiiy^oftj^^y be ifla,ii)tained for :a violation, pf the prov^siona qf section 
2461v;at)i^rwhilB t^ere iff some.plighi; diipagrçement anipng tbo^ adjudi- 
qa,te4;Ca?es, tbe Tsfeight o£ J^.uti^prity susta^ this conolqsion. As bear- 
ingï^ppn the question are citedi/. S. v. ^nggs,^ Ho w. 354; U. S. v. 
(Sarre(^/42 Fed/Eep/22;.Ç7.5, y, Konkapot, 4? Fed. Eep. 64; U.S. 
y. AftwpAy, 3i2 Fed.::Rep- S76',,tLM^ U. 8, y. Nelson, 5 Sawy. 6,8. 

.2.,/ïft|iè second objection défendant pof^kes to tbis indiçtment is good, 
i|; muet be cpnceded the governmpnt couîçi seldom successfully prosecute 
any jtimbeir trespasses, for it wppld npt onjy bave lo allège tha,t the de- 
ffnd^rit b*|i not-appropriated the timberijn pursuance of any of the va^ 
ijouB lapd iaws, b^Vwonld bave tp prove ail siich négative allégations. 
Sucb, ^ j>r^tice sbould be folloy^d onlj; iç pursuance pf plear statutory 
autbori^y or well-coD8ider,ed judicial dete^-^iinations. It is true that a 
negatiyç; allégation njustsometimes be pleaded, but jt if pnjy in those 
08^ :Whe|*e,tbe s^atute defining ao ofi'en^e, is so framed as to constitute 
the failurie! to perforni some speçiâc aot an élément of tbe offense. On 
the çpQtrary, it is a gênerai ru,le;tbat, when theire is a proviso or con- 
dition attaq^sd to some crimipal statute defining an offense, if sucb pro- 
viso ^pe^npi. constitute an élément of tha pieuse it need uot be referred 
to in tbe indiçtment. In U. S. v, Ct^ofc, 17 Wall. 173, itis said: 

" Wlierea statate;4eâning an offense contains an exception, in the enacting 
clause of tjbe statHte, wliîch is so incotporated witb the language defining the 
offense that the ingrédients of the offensé çannot be accurately and clearly 
describeâ If tbe exception is omitted, the ruiés of good pleadingrequ ire that 
an indiëtnleirt fbàiided npon the stàtute mù^t allège enough to show that the 
accused isiibt wlthin the exception; but, if the langUHge of the section defin* 
ing th»oSenàe is soéntirely separable frtmi! the exception that the ingrédients 
çpnstltut^qgthe offense, may be accurately land clearly deSnfid, withuut any 
référence to the, exception, tbe pleader may su^fely omit anysuch référence, as 
the mattçr'contâined in tbe exception is matter of défense, and must be shown 
bytheaiééuséd." 

See,,»lsp, tl',,S^ V. Cbofc, 36 Fed. Rçp. 896. The défendant is not 
complaining tbat some condition pr exception in and a part of tbe stat- 
ute defining., tbe offense is omitted, but that it does pot allège and 
show, tbat tbe, défendant bas not appropriated tbe timber by virtue of 
any of tbf peyeral laws granting bim suph right. In U. S. v. Mxyrphy, 
32 Fed. |lep^S78:* tbe court says the onua profiandi rçsts upon the de- 
fendant tp sboiy. a défense, based upon spme exceptipn to the law, and 
further pn (page 3(84) it is eaid: - 

"Undertheiprflyiaions of section 2461, whoever cuts and removes timber 
from public îanfls. yi^bich includes ail that thegovernment holds title to, must 
be preparéâ tp show, whenindicted or sued'asa trespassèr, lawful author- 
ity for his àct.'* 

, ^ectipn, 8,,p.|iP99j 2p, St., proyides tbat, in acjtjons either civil or 
criminaifthe défendant for his défense; may show sucb use of the timbex 
as exempt^ biipunder the law from liabilijty. 

Thèse autborities must lead to, the çonclftsion tbat. any rigbts or priv? 
ilpges whiçb défendant may bave ha(i to appropriate tbe timber in quesr 
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tîpn are simp^ matters in défense, which he must plead, and whîch tbe 
government could omit in the indictment. 

3 . That theiallegation of the " cutting and removing " timber under this 
statute, is not a statement of two offenses in one count, has been held in 
another case in this court, and I do not see any good reason to now 
change that yiew. While in 9 How. 354, and 32 Fed. Rep. 376, mpra, 
the question was not directly raised, the indictments were for the cutting 
and removinjg of timber; and in U. 8. v. Fera, 18 Fed. Rep. 901 , with a 
somewhat mmilar statute under considération, the above view was sus- 
tained. thQ demurrer is therofore overruled. 



United States v. Lynch a ol. 

(District Cowt,8. D. CaUfomia. Uarch 10, 1892.) 

LOTTrara»— llUlI*i-lKDICTMENT. 

Under Act Cong. Sept. 19, 1890, making it a misdemeanor to depostt In fhe mail 
any newBpatter cootaining the advertisement of a lottery, an indictment cbarging, 
in tlie langdage of the act, that défendant commltted tbe otTense by depositing 
such newspaper in tbe mau, etc., and setting tdrth tbe name and address of tbe 
person to whom it was sent, is sufflcient witbout alleging prepayment of postage 
thereon. 

At Tjaw. Indictment against Joseph D. Lynch and James J. Ayers 
for mailing lottery ad vertisements. Demurrer to the indictment. Over- 
ruled. 

M. T. Allen, IJ. S. Atty. 

A. B, Hotchk^s and Jny E. Huntar, for défendants. 

3eforo Ross, District Judge. 

Ross, District Judge. The statute on whîch the indictment în this 
case is baaed déclares, among other things, that — 

"No lettér, postal-card, or drcular conceining any lottery, * * • and 
no list of the drawiiigs atHuy ibitery, * * * shaUbëcarried irithe mail, 
or df-livered at or throiigh any pust-offlce or branch tliereof, or by any Iftier- 
carrier; nor shull any newspaper * * * contai ning any advertisement 
of any lottery, * * * or containing any list of prizes awarded at the 
drawings of any such lottery, * * * wbether said list is of <iny part or of 
ail of tlie drawing, be carried in the mail or delivered by any po.stm.isier or let- 
ter-carrier. Any person who shall knowlngly deposit or cause to be depos- 
ited * • • anytliing to be conveyed or delivt-red by inail in \iolatioii of 
this section * * * shall be deeiued gullty of a mMMémeanor," etc. 

It is quite obvious from this language that any person who shaU 
knowingly deposit or cause to be deposited in a United States post-office, 
ïij b^ conveyèd or delivered by mail, any newspaper containing any list 
ôiprizes awarded at the drawing of any such lottery, wbether the list is 
of any part or of ail of the drawing, is guilty of the Offensé denouhced 
by the statute. The words of the sta.tute themselves fully, directly, and 
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exprêsiiy, without any uncertaînty or ambiguity, èèt forth ail the élé- 
ments necessary to constitute the oifeng© intended to be punished; and, 
that b'èiîi^ Sp, ah iridîbtment that chîirges the oflfériée îil the language of 
the statute is sufficient. U. S. v. Oarll, 105 U. S. 811. Turning to 
the iùdictmént, it îs séen that it charges that the défendants, at a cer- 
tain deSignatèd time, did willfuUy, unlawfuUy, wrongMly, and know- 
ingly deposit and cause to be déjibsited in the Uhitéd States post-offibe 
at the city of Los Angeles, to be cortveyed and delivered by United States 
mail, a oertàin ûèwspaper, (describing it,) which said newspaper then 
and there contained a list of prizes awardéd at the drawingbf a certain 
lottery, (describing it;) the défendants then and there well knowing that 
the said newspaper then and there by thém deposited and caused to be 
deposited, to be conveyed and delivered by the said mail, contained such 
list of prizes awarded at the drawing of such lottery, and then and there 
concerned a lottery, and then and there to be unmailable matter. The 
newspaper described in the first count of the indictment, and alleged to 
hâve been so deposited and caused to be deposited, to be so conveyed 
and delivered, is therein alleged to hâve been addressed to "John Wolf- 
sk.ill, .Santa Mqniça." Similar offenses are alleged in the second, thirdi 
and iourth counts of tiie indictment, except that in the second the news- 
paper therein charged tp bave been by the defend&nts deposited and 
caused to be deposited, to be conveyed and delivered ,by the United 
States mail, is alleged to hâve been addressed "Outlook X;" in the 
third, to hâve been addressed, "F. R. Ellis;" and in the fourth, "Santa 
Moriicâ." The address goes only to the point of the identification of the 
pâper alleged tô baye been deposited and caused to be deposited, and to 
indicate to whom or where it is to be conveyed and delivered. The gist 
of the offense consists ia the depositing or causing to be depositeà, to be 
conveyed or delivered by the ndail, any newspaper containiiig or relat- 
ing to the prohibited matter. Nor is it good ground of objection to the 
indictinent that it does not allège the payment of postage upon the pa- 
pers ïh question. Thé statute dôes not make prepayment of postage an 
élément of the offense dëflned. The indictment ia, in my opinion, suf- 
ficient, and the^ demuiner is therefôre overriiled. 



"Ukited States r. Eqe.* 
(DtsMct Court, JB. D. Pennayloania. Febrnaiy 25, 1892.) 

FÂrSB ËWtBIES in 8TAtBMENT---NATI0S-AL ' BàNKS— EVIDlENOll. ' ' 

Fâlse entries in: a statevent, madé bya book-keepor at the reqnest of the bank 
ezamipér, purportin^ to givç the balances due depositor^, which atatement it waa 
the duty of the examiner to make, and not of the book-keet>er, will not sustalA an 
indictment for mal(ing''fal8e en tries in ,'* * * a statement of the associationt* 
^nde^ Rev. St. 5209. • 

«Bepdrtéd by Mari Wilks Colleti Esq., of the Phlladelphla bar 
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U Law. 

Indictment under Rev. St. 5209, of Qh^rles R. Eqe, boot-keeper of 
the Keystone National Bank of Philadelphia, the charge being that he 
had made entries in a statement prepared by him at the request and 
for the use of the bank examiner. The statement contained three kinds 
of misstatements — Mrst, accounte appearing in the individual ledger 
were omitted in balance-sheet; second, checks were improperly deducted; 
third, balances were entered at less amounts than werei actually to the 
crédit of the depositors, — ail tending to make the liability of the bank 
to the depositors less. The evidéiïcé showed that Eqe had been requested 
to make the statement by the examiner on the ground of the illness of 
the examiner's assistant, and that.it was the custom of the examiner to 
make such a statement personally, and it was no part of the duty of the 
bank's book-keeper to do it. Verdict directed for défendant. 

W. W. Carr, Asst. U. S. Atty., and John R. Read, U. S. Atty. 

John M, Sirong, Hampton L. Carson, and Richard P. Fi^ife, for défend- 
ant. 

BuTLEE, District Jadge, (charging jmy, orally.') I am decided in the 
opinion that itwould be unjustto hold thatcongress, in fixing therespon- 
Bibility of bank oflBcers, intendéd to cover such an act as was performed 
by this défendant, at the expense of the examinei*. The statute defines 
explicitly the duties of such officers; the bocks which the clerks should 
keep; the statements and reports they shall make; and requires faithful- 
ness and honesty in the discharge of thèse duties, making the officers re- 
sponsible criminally, and subjecting them tosevere penalties for failure. 
I consider it dear that a proper construction of the statute will not permit 
the défendant to be held responsible under it for the services he rendered 
the examiner. His act in complying with the examiner's request was 
voluntary; as an officer of the bank, he was not required to perform it. 
Even if this view was open to question, the défendant should bave the 
benefit of the doubt; but in my judgment there is no room for doubt. 
The statute is highly pénal, and should therefore reçoive a strict con- 
«truction. The défendant is therefore entitled to an acquittai. While 
it is not before us for considération, the explanation made by his coun- 
6el — that thedefendant wrote the statement in question without seeing the 
books from which it purported to be made, the items and figures being 
read out to him by another officer of the bank, who is now suffering for 
ïàs crimes — isdoubtless worthy of crédit. 
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SdOBN&B a al.v. Hemry G; Allen Go. 

•Sàmb V. FuNK a aï. 
(Ctreuit Court, & D. New Tork. March 18, 1893.) 

1. COFTBIOHT— FlOrmOnS BOBUTESS NAMltr-lNFBIKOBMBNT. 

One who does business ,ubder a co'nretiUonal or flctittous pàrtnership name may 
Qbtain a valid copyright tinder ttaafr name, and may sne to restrain an inf ringement 
thereof without averring the filing of the certifloate reguired by the Hew York stat- 
Utes. 
S. SAtOH-PiMKmvo. 

A bill for inf ringement of a copyright, wbiob arers that two copies of the book 
, \Téif6 deposited in the Ubrarian's office at Washington wlthin 10 daya af ter publica- 
tion, iissufiicient, without 'àléging that the book was published wlthin a reasoua- 
ble tinte after the deposit of the copy of the title. 

Ip JSquity. Suita for infringement of copyright. On demurrer ta 
the bills. Overruled. 

Eowhnd Cox, for plaintiffs. 
James A. Whitney, fur défendants. 

Shiphan, District Judge. Thèse are detnurrers to the plaintifPs bills 
in equity to restrain the alleged infringement of a copyright. The mat- 
terâ deinarred to are the sarae in each bill, and the demurrers are, mu- 
ta<is mutandts, identical. Each bill allèges that the authors of a book 
entitled "Scribner's Statistical Atlas oftlie United States" assigned ail 
their right, title, and interest therein, before publication and before de- 
pbsiting a printed title thiereof with the proper officor, to Charles Scrib- 
ner^ who then constituted and was the sole memberof the firm of Charles 
Scribner's Sons, who, being such sole member, did the varions acte re- 
quired to copyright the book in the namè of Charles Scribner's Sons. 
Subsequëntly Arthur H. Scribner became a member of said firm, which 
has> continued to publish said book. The main ground of the dennirrer 
is thatmb valid copyright exista, becanse Charles Scribner was engaged 
in business under a fictitious name, that no lawAil justification for the 
use of said name is alleged, and thàt he sliould bave caused the copy- 
right tobe takeh in his individual nàme. It appears from the bill that 
the asîfeignee and owner was, for a time, doing butii'nesS under the name 
of Charîes Scribner's Sens, and du ring this peribd he bought the right 
to obtain a copyright upon the .book which he apparently proposed to 
publish, and did thereulter publish, in said business. At common law, 
individuals are permitted to "carry on business under any name or style 
which they may choose to adopt," {Manham v. Sharpe, 17 C. B., N. S., 
442;) and, "if persons trade or carry on business under a name, style, 
or firm, whatever may be done by them under that name is as valid as 
if real names had been used," (1 Lindl. Partn., Ewell's Ed., 208.) In 
Bome of the states of this country, the use ot a conventional or fictitious 
firm name is regulated or controlled by codes or statutes. I do not 
know whether the New York statutes in regard to the filing of certificates 
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îipply to the: circumstances ofiMr. SoriBner's casé, but, assuming that 
they do, it was not necessary to aver in the bill that sueh certificates had 
been filed. An omission to file a certificate would bave no efifect upon 
the title of property which he had bought in the name of the firm. If 
he were the sole member, he became possessed of the title to the copy- 
right. Cases cited in 1 Lindl: Partn. supra. It will be observed that the 
act of April 29, 1833, which was designed to pre^nt the use of fictif 
tious partneisbip names, was repealed in chapter 593 of the Session 
Laws of 188&. The second groand of dpmurrer which is stated in the 
brief is that thé bill simply allèges that Mr. Scribner deposited within 
10 days after publication, in the librarian's office at Washington, two 
copies of the book, whereas it should also hâve alleged that the book 
was published within a reasonable time after the deposit of the copy of 
the title. The averments in the bill state a oompliiancewith the statu tory 
provisions, and fdllow the language of the statute^ and are more full than 
those in précédents which bave received the sanction of high authority. 
Cnrt. Eq. Prec. 38. The demurrers are overrulôd, with costs, and leave 
to answer on the uezt succeeding rule-day. < 



Sessions v. Gould et oL 

(Otrcatt Court, Si D. New Tork. Jannàry 29, 1S93L) 

1. Patbnts «>b Iirvisimoira— Intbingbmbnt— PRBLranîABT Istvsonoti. 

When tb«:QOi;rt is satisfied that defenctante intend tp manufacture anj sell an tn- 
frlnging article, a preliminary injunction wUl issue, and it is immaterial whether 
they hâve àlreadv made actual sales, or faaive only given ont samples of the goods 
which they pff^ to selL 

S. EUmb— Dbvbnsbs. ^ 

The défenses of prior public use, and that the patentée sppropriated the ideas 
and modems of the real inventor, and f alselyi averced them to be his own, should 
not be dlsposed of on ex parte aiBdavlts under a motion for a preliminary injuno 
tion, but should be reserved for flnal hearing. 

8. Same. 

Although the patent sued upon is evidently a narrow one, and there appears a 
poBsibility that on final hearing it may be foùnd to bo wlthout patentable inven- 
tion, yet the presumption created by-the patent, when reihforced by long pnblio 
acquiesoenoe, is aul&cient to warrant a preliminary injunction. 

In Equity. Suit by John H. Sessions against William B. Gould and 
others for infringement of letters patent No. 203,860, issued May 21, 
1878, to Charles A. Taylor, foran"improvementinteunk fixture8,"and 
assigned to complainant June 1, 1878; and letters patent No. 255,122, 
issued March 21, 1882, to John H. Sessions, Jr., "for trunk fasteners," 
and assigned to the complainant July 1, 1888. Heard on motion ibr a 
preliminary injunction; Granted- 

Chas. E^ MUekéll, for complainant. 

Briesen fSs Knauth, foi deîenda,ntai 
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liAcwliBB, jCîrouît Judge. Except for the fact that ia the lexhîbit 
marked." Défendants' Catch A" the pin on the upper catch-plate is not 
cast with the plate, and in the exhibit " Défendants' Catch B" there is no 
pin at ail, thèse catohes are manifestly counter-parts of complainant's 
goods, alnd infrîhgements of the patents sued upon. A careful examina* 
tion of the affidavits âhd circulars leaves little doubt in my mind that, 
unless- Jestrained; by injunction, the défendants intend to manufacture 
and sâl euchi goods. Whèther they hâve already made actual saJes, or 
hâve ônly given out samples of goods which they ofifer to sell, is imma- 
teriali where there is reasonable ground to appréhend that they are 
aboutto sell the infringing articles. WMte v. Èmth, 10 Fed. Rep. 291. 
If in faét they hâve no such intention, a preliminary injunction will do 
thenai' no harm, and they cannot complain if by màking and parting 
with Exhibits A and B, (and they do not deny that they did so,) and 
by issuing circulars to the trade, they hâve induced a belief that such i? 
their intentiiojOi' 

Thé testinjony as to the açquiescence of the public formany years in 
the validity of the patents sued upon is convincing, and sufficiently for- 
tifies the presumption arising from the patents themselves to warrant the 
granting of a preliminary injunction. The contention that, in view of 
the prior state of the art, they do not disclose any patentable invention, 
is not suflSciently clear and convincing to overthow the case made out 
by the patents themselves and the public açquiescence in their validity. 
The défenses of prior public use, and^as to the Sessions, 1882, patent) that 
the patentée appropriated the ideas and model of the real inventer, and 
falsely averred them to be bis own, should not be disposed of on ex parte 
affidavits, but reserved for final hearing. 

The défendants' goods, (Exhibits A and B) embody the improvement 
of the Tayior patent of 1878, covering the clutching device of a loop, 
engaging pvér à shoulder prpjecting from the upper catch, thereby secur- 
ing a wider and stronger bearing than did the dowel engaging with a 
hole in the tang of the upperrcatch, as arranged in .his patent of 1872. 
The absence of'the cast pin of the upper catch, whose sole function is to 
assist in fa!stening the uppër catch to t^e valence» is in my opinion im- 
material, because the second claim of the 1878 patent does not inelude 
the pin, but only the fastenitig devices, irrespective of the method of ap- 
plying them to the trunk itself. It is for "a trunk catch or fastening, 
consisting of the plate, 0, having thereori the lug or shoulder, L, the 
plate. G, and the snap-loop, J, substanti?!!;; as and for the purposes spec- 
ified." The plate. G, as shown in the spécification, is arranged so as to 
be affixed to the trunk, and has on it "a box or recess. H, for contain- 
ing the spring,^ I, and through which box or recess passes the cross-bar 
of the loop, J, having thereon a cara ôr eccentric, K, resting on the 
spring, I." That in the complainant's patent the recess and plate are 
separate oastings, riveted together, whilé in the défendants' goods the same 
box-bearing plate is produced in a single casting, is immaterial. The 
same resuit is accomplished, and in the same way. No doubt the pat- 
ent sued on is a narrow one, and on final hearing. it may appear that 
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there was not sufficient patentable invention in substituting the snap- 
loop engàging witb a shoulder for the dowel engaging with a hole in a 
tang to warrant the granting of a patent; but on the case made hère, of 
Buch long-continued public acquiescence, it is to be assumed that it was 
s mériterions improvement, which défendants should not be allowed to 
infringe, although they may , by substituting one casting for two, bave 
themselves made an improvement in the method of producing the com- 
pleted plate. Infringement of the Sessions patent is too plain for dis- 
cussion, if that patent is valid, and, for ths reasons above indicated, it 
must be assumed to be so at this stage of the case. 

Compl&inant may take injonction under claim 2 of the Taylor patent 
of 1878, and the Sessions patent of 1882, witb a clause reserving right 
to sell any and ail goods made by complainant himself. 



Mace V. Levy et ciL 
(Çtreutt CovH, S. D. New Totk. Maroh 21, 1899.) 

Patbnts fob Invbktions— Inïbingbmbnt— Opeba-Glass Holbbes , 

It is donbtful whether letters patent No. 868,113, issned November 28, 1883, for an 
Improved opera-glass holder; consisting of a detaobable handle, provided with a 
fastenine device consisting of a piston hook and notcta on the end, bronghttogettier 
by a spring operated by longitudinal action, are infringed by a fastening device 
consisting of two jaws, one pronged or bifurcated, and the other with a uniform 
surface made to hold the bar of the opera-glass, substantially by latéral pressure, 
by means of a piston scrëw. 

In Equity, Under a bill filed by William Mack, an injunction was 
granted May 20, 1890, restraining Levy, Dreyfus & Co. from infringing 
a patent by making several forms of opera-glass holders denominated 
"A," ".B," etc., but exœptiiig "C," in which the hook and notch of the 
patent do not exist, but consist of a détachable screw loop, the open 
ends of which were screwed together, (see 43 Fed. Rep. 69.) Motion 
to attaoh them for contempt in manufacturing a bolder consisting of two 
jaws, etc. Denied. 

H. A. We^ for plaintiff. 

James A. Évdaon, for défendants. 

Shipmah, District Judge. This is a motion for attachment fut con- 
tempt by reason of the alleged violation of the injunction order of this 
court against the infringement of letters patent No. 268,112, dated No- 
vember 28, 1882, to William Mack, for an opera-glass bolder. The 
opinion of the court in the original case gives a description of the inven- 
tion and the construction of the patent. 43 Fed. Rep. 69. The invention 
of the plaintiff is popular with the public, if the number of imitations is a 
fair criterion of its success. The défendants' opera-glass holder, at the 
sale of which the présent motion is directed, consista of a détachable 
handle, made in teiescopic sections, the end section being provided with 
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the fastéQiog!â«^ice. Thîs consista of a piston screw, wbich causes the 
two jawftbfaJhi^der, on^of thetû pronged or iifurcatedf and the ptber 
of UQlfènii BDi&ce, tb approach or recède frets) eaoh otW laterally. 
Betwiéelithé jawsof thia'holder the oross-bar Qftheoper^fglass is placed 
and held.: >Tlw enflé ofiithebifurcatedjaw are prQvided witb projections 
whict thé pîaintifif regarda aa hookSi The defendant^iinreply to the 
charge ofjnfritgenaent, says that the two jaws of tbc .fastening deviœ 
are bronght together latemîly, whereas, in the patented iJevice, the hook 
is madeloiâppioàch a fixed lower jaw (called a ^'slofin the patent) by 
longitudinal action. The hook is pulled down by the spring, and the 
edges of thei^ae are tightly ; grasped between the hook and , the alot. If 
the patenteddericeis limited, by the terms of the patent/to a longitud-^ 
inal action, there is; no i itifringement, for thft nôw devicei must operate 
laterally, and it grasps the aides of the bar by latéral pressure. The 
mère fact that the means by which the two jawa are caused to hold the 
bar, is in the one case a spling, and in the other a screw, which opér- 
âtes laterally, ia not important. As waa said in the preceding opinion, 
tho means by which the h^pk and slot^arç, fastened together are not of 
the essence of the invention, and it is not necessary that a spring should 
be used, for othpr like means are properly withina portion of the claims 
of the patent. The piston hook and slot are the important parts of the 
iuventipn. JSflit there mûst bô a hook, which acts SU|3StantialIy as à 
hook in holding the bar in place, or its équivalent. Idonot think that 
it will be cjaiifteiiï that, if the bar is grasped and hèld ëÔ|ély by the lat- 
éral pressure Of the jaws, thèse jaws are an équivalent for the hook and 
Siot of this patent. And therefôre, if the two jaws of thè new device act 
as a holder, solely or substantially by latéral pressure, there is no in- 
Mngement.' A«id heré is the vital question in the case, and the impor- 
tance of tbe faict of latéral pressure. Is the holding bf the bar effected 
«ubstantiallijr by that method, and not by any hooking device, and aie 
the projectioQ8:4nérdy su^plenlentary iti aid of the latéral pressure, but 
not worthy of irëliance as a igrasping device? I hâve taken some pains 
fo look into this part of the case, which is easily capable of examination. 
When the crosj»-bar is wider than the jaw, it is held by mère latéral 
pressure, and the projections are useless as holding devices. When tJie 
bar is of the same width as the jaw, the projections are helpful in pre- 
venting tilting, and, to a certain extent, aid in holding the bar, but the 
chief reliance is and must be upon latéral pressure. When the bar is 
naïTower than Idiè jaw, the» projections stop a tilting orsidèwise motion of 
the barfbut they do notaCtas hooksto grasp it. I am thus constrained 
to think that in this device the grasping and holding are substantially 
effected by latéral pressure, and that the projections do not perform the 
function of books to grasp and hold the bar of the opera-glass. There 
is, certainly, so inuch reasonàble doubt in the case that a motion of at- 
tachaient i^ould Dot be granted. The motion is denied. 



Otbbuàn 'W^bbbi. Co. V. Ecuoir Hickoby CtciiE Co. 
(CVrouij( Court, I). ÀfossocTius^. ïlarcta M, 189&) 

UndérlleT. St i 4886, ptoviding for thelssaiijijrof a patent virtaere){7ttéralia,t1ie 
InvèiiUoii faàsnot be«n patentect or âegcribed:u>,àny forelgn countiy before the date 
of Ute bivèntlon, a blU for lafringement of a lAtent la demurrable whioli does not 
allège ifiiçsh faots. 

In Eqoity. Suit by the Overman Wheel Company agalnst the Elliott 
Hickory Cycle Company for infringement of a patent. Heard on de- 
murrer toi thé bill. Demurrer sufitained. 

CRamèérKn, White & MHh, for complainant. 

WW,%(Èn.A. Redding, for défendant. 

CoLT, Circuit Judge. Upon inspection of the patent granted to A. H. 
Overman, April 14, 1885, numbered 315,537, for improvementa in 
rubber tires for wheels, I am not prepared to say that it is invalid for 
want of patentable novelty. Taking this view, it eeems to me it would 
serve no good purpose to enter intb a discussion of the patent at this 
stage of the proceedings. The first three grounds of demurrer are there- 
fore overruled. 

The fourth spécial ground for demurrer is that the bill does not aver 
ihat the alleged invention shown and described in said letters patent had 
not been patented nor described in any printed publication in this or 
any foreign country before the date of said alleged invention. An allé- 
gation of this character appears to be necessary, under the provisions of 
die statute, and the cour^ bave so held. Rev. St. § 4886; Conadidated 
Brake Skoe Go. v. Détroit Sted & Sprmg Go., 47 Fed. Rep. 894; Cbop v. 
Ineiitute, Id. 899. Upon this ground I ehall sustain the demurrer, with 
costs, with leave to the (iompMuant to amend its bill witbin 10 days. 

Démarrer sustained. 



Norton et al. v. Jekseh et aL 

(Circuit Cowrt of Appeals, Ninïh Circuit. Harob 10, 1893.) 

t. Patbsts »ob Ihvbntionb— Expert Evidence. 

Whlle tbe opinions of experts in patent cases are entitled to wei|;ht, as the Jnd^- 
ment of persons skilled In the particular aatter under investigation, yet they are 
not binding upon the court, and will be rejected if they do not appear reasohabla 
and satisfactory, 
ï. Same— Construction op Patents. 

It is the dttty of courts to construe a patent by a référence to the langnage of Ita 
daims, and an examlnation of the spécifications and drawings accompanying the 
same. 

S. SaKE— ObIOINAI XNTENTOBS— INÏTIINOEMBNT. 

Original inventors bave tbe right to treat as infringers ail persons who make 
devices or machines operatlng on tbe same prlnciple ancTperforming tbe same f uno- 
tlons by analogous meana, or équivalent combtnatlons, even tbough theinfringing 
machine may be an improvement of the original, and patentable as such. 
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4< Saub. 

If tbe patentee'g ideas are found In tbe construction and arrang'ementof the sub- 
seouent clericetin6'3n^tei;:what maj^ ,be its form, shape, or appearance, tbe parties 
making or using it ara déemed a'ppropriators oi tbe patentée invention, and are 
infrin^ers. An infi^neemçtnt takes place whenQver a party avails bimself of tlte 
invention of tiie patedtèè'i'-witbout sucb a variation ucbnstitutes a new discovery. 

0. SaME— COMBINATION ClAIM— EftniVALBNTS. ,. 

When acomblofttopipatent covers a new arrangement ofoldelewënts, producinga 
new and usef ul rffkilt^tnà B^e may be proteoted by invoking tbe d^àtrine of équiva- 
lents, as Bgainst ti!^iè!SÀp^tit.ution fdr aay partioular élément of a diSôrent device 
knownat tbe date Oftaepa!teiit'as a means of performiags'imiltUr work; and tbe 
fact tbat tbe substltute performs some additional funotions doés not prevent it 
from being an infrlngement. 

t. Bmt—îsviimiaàwéJ- '■"'■'' ' 

Thet>ecaniiotte:|Uff.lfifriiigeinent of acombination olalm unless every élément 
of tbe combination, or À mecbanical équivalent of an omitted élément, is ùsed. 

7. Patents for Inventions— Construotion of Claims— Pbimabt Invention— Ca»- 

Headino Machines, ■ ,■ 1 

Letters patent No. 267,014, issned Noy«niber7, 1883, to Edvrin Norton, for a "ma- 
cbine for putting on tbe ends of fruit and otber cans, "cover an invention of a primary 
cbaracter, and its olaims are entltled to a broad and libéral construction ; and tbe 
: fact tbat a subseqttent machiné is an improvementthereon in some respects will not 
ptevent infrlngement, if it opérâtes on the same princlple and performs the sama 
ranctions by analogous means or équivalent combinations. 

8. Same— Inpkingements— Di*FEBENCBs of Construction. 

Olaim 1 of said pateati claims, in a oan-headirig machine, "the combination of a 
device for sizing tbe ezterior dlameter of tbe oan body to conform to tbe Interior 
diameter of thé Can head, and holding tbe same so sized wbilé the head is applied, 
satd sizing and liolâlng deyice baving its end enlarged to fit tbe exterior diameter 
of the can head, so as to leave an annular space between it and tbe can body for 
the réception of the flange ot the can head with a device for forcing the can head 
into said annula» space, and thereby applying the oan head outside the can body, 
substantially as specifled. " In the speciflcations the patentée says tbat he dges 
not limit bis invention to the partioular mechàriism employed, aod suggests varia- 
tions involving the same prinoiples. Held, tbat the claim is infringed by tha 
"Jensen machiné," which is made under letters patent No, 876,804, and whicb 
opérâtes on thé 'àaine principle, though it is so arrangea tbat bnly one end Is oapped 
at^ time, the, éan head is dialivered sidewise, and the eau body endwise, to the 
mold, and the can body is ro.oved towards the can head. while in tbe Norton patent 
bothends are bBpped,'tfiB 6an head is délivered endwise, the can-body sidewise, 
and tbj9;Can head fe œovçdfowards tbe can body. 

8. Sahe— Combination CtAiM— EQoivAijaNTS. 

ClalQi 3 of tbe Korton patent covers a combination of the foregoing devlces, with 
«BcbUteét'oWlcefor déflvering the oan bodiesto the machine," and "a chute or 
device for delivering the can beads to tbe machine, " In theae chutes the parts are 
delivered by force of gravity. Held, tbat thèse éléments were infringed by tha 
Jensen machine, though the parts didnotdeliverthemselves, but were moved along 
by a traveling belt and a reoiproçating feeder, since thèse, being well-known de- 
vices, served merely as substitutes or équivalents of the chutes. 

10, Saue. 

In letters patent No. 274^868, Issued March 20, 1888, to Norton & Eodgson, clalm ft 
covers "tbe combination or the can body, clamping device or mold, with a chute 
for the can heads, a reciprocating head or piston at the base of said chute for auto- 
matically fMdini^ tbe can heads to the month of the mold, and applying tbe sama 
to the can body, and a spring pin or device for holding the can head in position at 
the mouth of the mold," Held, tbat tbis claim was infringed by the Jensen 
mactiine, there being évidence showing tbat the spring-pin device, sometimes used 
therein, operated in substantially tbe same way to hold the can head in position at 

. . tl^e mouth of the mold, and was oombined with tbe mold, t>i?ton, and can-bead 
chute. 

U. Same. 

Glaim 7 of thesame patent covers "the combination of tbe dellvery chute wheeî 
having half mol4s npon its peripfaery, reciprocating balf mold, chute for the can 
heads, piston for applying the same to the can bodies, and diacharging chute 
substantially as specifled. " Held, that tbis claim is infringed by the Jensen mar 
chine, since the évidence ehows that the reciprocating and revolving bar and An- 
gers of the latter arjs merely an équivalent of the can-body feeding wheel, and that 
fn both maoblnes there 1$ a reciprocating hait mold mounted on tbe frame of tha 
machine. 
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13. Sahb-tExtbkt or Claim. 

I>etters patent No. 294,068, issned Febrnary S0,1S84, to Norton ft Bodeson, la for 
an improvetnent on tbe ùan-headinv machine, as before described, and In olaim 14 
ooyers a eombination ttaerewith of ~iuectaanism for beadine and compressing into 
a seam the flanges unlting the can head and body, subnantially as specified. " 
Beld that, as this patent sbows the first combinëd can-heading and orimping ma- 
chine, tbn clatm is entitled toa libéral construction, and is therefore iofnnged by 
the Jensen machine, althougta the latter employa a rotary crimper, while the 
former use a squeezing jaw crimper, both being well-known devioes;, 
18. 'SaMb. ■■■'■*,. 

Letter* patent No. 823,060, isçued JuTy 14, 1885, to Edmund Jordan, wbiob covers 
an improVetnent on the origina.1 Norton machine, consisting mainly in the method 
of mounting tne mold, and of dellveringthe cans and can heads to it, is also In- 
- f ringed by the Jensen machine. 

14. BaMB— iNVBNTtON— SdCCBSSFUL MACHINX. 

Letters patent No. 807,197, issued OctoberSS, 1884, to EdmUnd Jordan, for a can- 
heading i^achine, having "a segmentai clamp>«huck, " is not infringed by the Jensen 
m achine, 'Whioh has many f eatures Of likeness, as the évidence shows that the Jordan 
machine is too slow and oumbersome in its opération to be a practical machine for 
heading cans of the size requlred for pntting up fruits, vegetables, méats, fish, eta, 
and that the Jensen machiné wiil do such work successfuUy and at reasonable oost. 
Hawiat, District Judge, dissenting. 

IB. Saue. ' u 

Letters patent No 807,491, issued Norember 4, 1884, to Norton & Hodgson, covers 
substabtially thé same machine as that described in patent 274,868, to the Bàine 
inventors, with the additional feature that it is so arrangea as to hold the can at 
an incline instead of borizontally, so as to operate upon fiUed cans. Held, that this 
arrangement, and the necessary adjustment of the feeding device6, scarcely in- 
yolved inventive genius; and, itappearing that the machine is only partially suo- 
cessful, while the Jensen machine, in operating on fiUed cans, is completely suo- 
oessful, there is no infringemeht. Hawlbt, District Judge, dissenting. 

Appeal from the Circuit Court of the District of Oregon. 

Bill by Çdwin Norton and Oliver W. Norton against Mathias Jensen 
and John Fox for infringement of a patent. Decree for coinplainants. 
Défendants appeal. Modified and afErmed. 

C. W. Fvlton and Wheaton, Kalîoch & Kieree, for appellants. 

John W. Mwnday and Edmund Adcock, for appellees. 

Before Hanfobd, Hawley, and Mobbow, District Jiidges. 

HAWtEY, District Judge. This is a suit in equity for.the infringe- 
ment of certain letters patent. The circuit court entered a decree adjudg- 
ing that the défendants bave infringed claims 1 and 2 of letters pat- 
ent No. 267,014, dated November 7, 1882, granted to Edwin Norton, 
for a " machine for putting on the ends of fruit and other cans; " claims 
6 and 7 of letters patent No. 274,363, dated March 20, 1883, granted 
to Edwin Norton and John G. Hodgson, for a "can-ending machine;" 
claim 14 pf letters patent No. 294,065, dated February 26, 1884, 
granted to E. Norton and J. G. Hodgson, for a " can-çnding and seaming 
machine;" claim 1 of letters patent No. 307,197, dated October 28, 
1884, granted to Edmund Jordan for a " can-ending machine; " claims 1, 
2, 3, 8, and 9 of letters patent No. 307,491, dated November 4, 1884, 
granted to Edwin Norton anà John G. Hodgson, for a " can-ending ma- 
chine;" and claims 1, 2, 6, 7, 11, 12, and 13 of letters patent No. 322,- 
060, dated July 14, 1885, granted to Edmund Jordan, for a"heading- 
machine." The inventions specified in thèse letters patent were de- 
signedto produce cans having tight exterior fitting heads, and relate to 
thç paiticular opération in the manufacture of sheet-metal «ans whicb 
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iionûfthé ca^«: "?îil8 Mmitted jthat no macHine exaètly lifea the draw- 
jttgs in letters^twïti No, 267,014 hàs ever bèçn cpiiStracted, but ma- 
Q^içes hâve Jjeeo'liuÙi «mbodyingiibe essçntial. pripcipïes outlined in 
t^^r patenté ■; Thé othèf letters patent aiw -for Va|i<?\»8 improvements to 
'iiie, primary.'patenit^v', '■' , .\'',^.'" .■<■>.',..:'■:. ^..■'.''U''"'-. .• 

Appellants claira that the state of the art at thf tiij^e of Norton's first 
IPieiiftcin is reptisentéd bi^ ktterà patent No. 235 ,70O , dated December 
21j liSêSO, granted to Grèorge H. Pierce, for "meobanism for placing and 
soldering heads and cans." This. machine see^; to bave been conr 
stmcted for a3i entirely différent charaeter of work from that performed 
bjf «tfay 6f appellees' patentéd nqaçjhines, and to be essentially différent 
in iits mecbanism and modes of opération. The patent spécifies a mech- 
anisni for màking cans, the body ofVhich is flarçd outwardly at their 
ends, in order to enable a loose inside fitting Head to be dropped or 
plaoed on and within such outwardly flared body, and then soldered in 
placo. ' But there is anotiher reasori why ïhe Pierce patent has no partic- 
ular béaring upon any of the inventions or machinés in controversy. 
The teslimony clearly shows that Norton's original invention was prior 
in point of time toPÎerce's application for letters patent. Norton testifies 
tbat hé never saw or heard of Pierce'à patent until after he considered his 
invention, and built and used experimentally his first expérimental can- 
heading machine, which was madé and used by him for the purpose of 
experiment alone As early as July 15, 1880; that^'his invention of the 
noachine^ as claimed in dlaims 1 and 2 of letters patent No. 267,014, 
was, in fact, made prior in time to the date of thè Pierce patent, and to 
the date of filingof the application for the Pierce patent; that, after màk- 
ing his expérimental machine, hoj in the early part of 1881, made a 
complète set <jf Working drawings for the patterni 'of a machine like the 
drawihgs of patent No. 267,014; that before his machine was completed 
Mr. Hodgson and himself had made ftirther improviôments, as shown in 
letters patent No. 274,863, and that for this reason the first complète 
and worbihg automatic machine was made like the di^wings and spécifi- 
cations of said patent, instead of like the drawings in the patent No. 
267,014. The first complète machine was made ahd put in publie use 
in 1882. Norton's invention muât therefore be considered as being Of a 
primary character, standing at the héad of the art, aS the first machine 
ever invehted for applyiag tight extérior fitting can heads to can bodies 
automàtically, and appellees are entitled to a broad and libéral con- 
struction of the claims of their patent* 

" Where an invention is one of a primary character, aùd the mechan- 
ical funictions performed by the machine are, as à whole, entirely new, 
ail subséquent machines' which employ ôubstantially thë same means to 
accomplish the same resùlt are infrîngenients, althôugh the subséquent 
machiné tnay contain improVements in the separaté meehânisms which go 
tomakèup the machiné.** Machine Oo. v, Lancaster, 129U. S. 273,9Sup. 
Cîti Rep. 299. Appellants contend that Jensen's invention was brought 
tiboiil by the nOcessities of the salmon canning industry; that his ma^ 
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'«hliitt is spédficaHy aâ^pted topùttingtlie final headsioncansfiUed with 
figb oir other Bubstance»; that it is tbe ooly machiner for headiug caxm 
that oan pràotically bô usedfor thia purpose; that tbe Nprtoa machines 
cannot'be successfuUy nsed toacoomplisb this resuit; thstt tbe Jensen 
.macbineoames tbe can and beads it iui a vertical positioQ';: tiiatits 
«laim JtQ Buperiority over ail other beading-macbines is tàè peculiarity 
pf its construction, so as to beadibànd-made cans,.wbicb are usëd almost 
esduâvely in the salmon canning business; tbat wppelleti>s bave not 
•been vinjured by tbe Jensen maobinb, because it bas simply met a want 
tbat ïlortonfft machina did not, and coula not, supplyj M appears from 
tbe testimOny that Jensen, prier to tbe Construction of bis machine, vis- 
itedKorton's factory in San Francisco, and saw and tcxamined bis ma- 
jchinesv : There is some contrbversy in tbe testimony as to wbether or 
not appelWs: machines WilloperatesuccesBfully upon hand-made cans. 
Mr. Norton testifies that the^ alutomatio can-heading maëhine manit- 
faetured under. bis patents ^wîli work; successfully upon band-madie 
^ns," that be workëd them exchisively upon band>made cans for uearly 
ti^ years,^rior to building bis automatic can-body machines^ and that 
tbey wtorked "with perfect suocessi": TJié fact that Jensen's machina, 
{(s conatriitcted, is au improvement, in some respects, upon appellees' 
machines, must be admitted; but this does not relieve it'èf tbe char- 
acter of an infringing machine^ Norton being tbe original inventer, be, 
and those daiming under him, would bave tbe right to treat as infring- 
ersall pet^ons who make devices or machines "operiating on the sanke 
principle and performing thesame functions by analogous means or 
équivalent combinations, éven thougb tbe infringing machine may be 
an improvement of tbe original, and patentable as such." McGarmick 
y. rofcott, 20 HoWd 405. See, also, Wdla v. QUI, 1 Ban.i& A. 77; 
Kendnckv.iEminonSfi Ban. & â. 208; TurrèU v. ^aeth, 3 Ban. & A. 
A68; OoUy. Arms Oo., 1 Pish. Pat. Cas. 108; Wînans v.BaiIroad Cb;, 
il Fish. Pat. Cas. 2; Whipplev. Manvfaclming Cb., Id. 29; Firwt Co. v. 
.fttrmn, 7 Sawy. 270, 8 Fed. Rep. 150j 

Tbe real question to be determined is'wbether or not the Jensen mar 
chine— letters patent No. 376,804, dated January 24, 1888, granted 
io Mathias Jensen for a "cancrimper and capper" — contains tbe several 
Inventions and improvements coveredby tbe several claims of appellees' 
patents, as beretofore enumeiated, and thereby infringes the same. Bé- 
fore proceeding to review the sever^ claims in tbe respective patents 
«bich tbe decree finds to bave been infringed, it is properto notice sorae 
«tf the gênerai différences whichitisolaimed exist between the élé- 
ments and metbods of construction in appellees' machines irom the Jen- 
sen machine. i 

First, as to the mold found tn ail tbe patents. It is claimed by ap- 
pellant» that the Jensen môld: is vitally dififerent irom the mold of the 
Qther patents; tbat it is not only différent in form^ but that its mode 
of opération, as wéU as construction, is différent, ànd that it acts upon 
eutirely différent principles. : Gn tbe other hand, the contention of ap» 
{^ees is that the mold foUud in ail tbe patents, thougb différent in 
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constFii6<âen,Jtt<«Q!>8tahtially identical in principle; that tfae mode of 
eperatioùis tbeéame; and that the diSerencôs existlng in the Jensen 
mold from appellfié's machines are of thâ most formai and immaterial 
.character. fU^n the oral argument of thia case, mbdels of the respect- 
ivemolds — lysurell as of other portions of the machinery^^were brought 
into court, by means of which the respective counsel were enabled to 
fiïlly and dearly illùstrate and explain their views as to the construction, 
purpose, opération, and effect of the différent molds. The conclusions 
to bearrived at in this^case dépend, to a great extent; upon the proper 
solution of this question, and necessaril, involve the careful consid- 
«raticHiand weighing of the voluminous évidence offered by the respect- 
ive parties, whîob, in this case, in several of its features, présents many 
questions of mnch embacrassment and difSoulty. The testimony upon 
botb sides is principally>that of experts skilled in the science and opéra- 
tion of machinery whioh they were called ûpon to explain, and in their 
tëstim'ony they net only state the facts conceming the différence in the 
construction of the respective machines, but give their opinions whether 
or QOt there is any différence in the opération of the machines, or in the 
«fifeots producad thereby. Expert testimony is admissible to explain tha 
«evera^ drawings, models, and machines that are exhibited upon the tritd, 
their opération, purpose, and effect, and the différences which exist in the 
varions devices involved in their construction. The opinion of an expert 
is, in certain cases, admissible in évidence, but it is net conclusive upoa 
the courts.' It is to be oonsidered as the judgment and opinion of a 
person who h^had extensive practice, éducation, and knowledge in re- 
lation to the particnlar subject upon which his testimony is given. ftïf 
the reasoDS given by the expert witness are deemed reasonable and satis- 
fàCtoiy, the court may adopt them, but, if they are unsatisfactory, 
thev court will diseard the testimony, and act Upon its own knowl- 
fidgeand judgment. It is always the duty of the cdurts to construe the 
patents by a referénce to the language of the daims and an examination 
of the spécifications and drawings accompanying thë same. It satîé- 
factorily appéam from the évidence that Norton discoveréd that, by 
Tounding and siidng the oan body by external pressure and by centering 
and guiding thecan head accurately in line wiih the can body, the etù- 
tiré eircumferencé of the can body could be entered simultaneously into 
thécanbeadby forcing its two parts squarelytogether. His invention, 
which embodied this mode of opération, cbnsisted in a device designated 
as a mold, which; was adapted, as stated by appellees' oounsel, to re- 
ceive and encirde: the can body and can head, to size and true up tho 
can body, and to legister and guide the head and body together when 
thus held and guided by the mold. The mold was constructed of two 
diaméters, havingà différence betwêen them of the thickness of the tin; 
the smaller one corresponding to the interior diameter of the can-head 
flange td the exterior diameter of thé caii body; the largeé one correspond- 
ing to that of the èxterior of the can-head flange. Tlie function of the 
larger diameter îs to give room for the annular flange of the can head 
outside of the can body in the mold, and to center the can head ao< 
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curately în Une with the can body, as the head and body are forced to- 
gether by the piston. The function of the smaller diameter is to size 
and round the can body by extemal pressure. The can head and the 
can body are both simultaneously contained in this mold, and are 
brought together by a square linear movement, by means of a piston, so 
that the tight-fitting exterior head is applied with precisioq, ail sides at 
once, the entire circumference passing to place simultaneously. The 
mold is then opened to discharge the headed can by a latéral sépara- 
tion of its segments or parts. 

The first claim of letters patent No. 267,014 reads as foUows: 

" (1) In a machine for applying to can bodies heads fltting outside tbe same, 
the combination of a device for sizing the exterior diameter of the can body 
to conform to the interior diameter of tbe can head, and hoidiog the same so 
sized while the head is applied, said sizing and holding devlce having its end 
enlarged to fit the exterior diameter of the can head, so as to leave an annular 
space between it and the eau body for the réception of tbe flange of the can 
head, with a device for forcing the can head intosàid annular space, and 
thereby applying the can head outside the can body, aubstantially as speci- 
fied.» 

The Jensen mold, though différent in form, possesses ail the gênerai 
features of the Norton mold, which we bave mentioned, and is in ail 
respects substantially the same in principle as the Norton mold. The 
mode of opération is certainly the same. True, the Jensen machine 
puts on only one head at a time, and the plunger or piston in his ma- 
chine is placed in such a manner as to move the can body towards the 
can head, instead of the can head towards the can body, as is the case 
in the Norton machine. Jensen eut a slot or notch in the end of his 
mold, so that the can head could be slipped in sideways, instead of at 
the end of the mold. In the Norton machine the can body is deliv- 
ered into the mold laterally or sideways, and the can head endwise 
with the mold, while Jensen, having eut the notch in the end of the 
mold for the purpose of delivering the can head in laterally or side- 
wise, delivers the can body to the mold endwise. 

There are other minor différences in relation to the molds that were 
discussed by counsel, which we deem it unnecessary to hère refer to in 
détail. It is sufficient to state that after a carefnl examination of ail the 
testimony, the spécifications and drawings, and an inspection of the 
molds, onr conclusion is that the différences pointed out between the 
repective molds are mostly formai, and do not présent any substantial 
différence in the principle of the opération of the respective machines. 
The patentée in his spécifications refers to the fact that changes may be 
made in the form without departing from the essential charactéristics of 
his invention: 

"I hâve shown dnplicate chutes for the can caps and pistons at eacb end of 
the molds. It will be understood that tbe invention may be used to cap one 
end at a time, or both ends, as desired. Nor do I wisb to be limlted to arms, 
C, arranged in pairs, nor to the précise manner of opening tbe molds, nor 
to the précise operating mechanism therefor, becaase thèse features may ob- 
viously be varied in many respects. • • • I do not wish to limit myself 
v.49F.no.lO — 56 
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to p^y particular form of çonstruQtiQq q£ çfin mold, or means of operating 
sàid moid to clamp or rélèàaé the can, hbr to any particular devices for forc- 
ing thecan end upon tte caii body when sebùred in sàid mold, as ail thèse 
features or devices maij^begreàtly varlëd witliout depUrting froiu the priti- 
ciple or esaëntial cbaracteiistic of my invention. It may also beobseived 
that the molds may be mounted upop.a^seeiprocating slide, or an endless belt 
or other device, inste^ 6t the revolving ivheel shown in the drawings." 

No one can avoid uiMngement simply by means of ingénions diversi- 
ties of form and proportion, presenting simply the appearance of some- 
thing unlike the patented machine. It is well settled that a copy of the 
principle or taode of opération described in the prior patent is an in- 
fringement of it. If the patentee's ideas are found i» the construction 
ànd ajrrangement of the subséquent device, no matter what may be its 
form, shape, or appearance, the parties making or using it are deemed 
appropriators of the patented invention, and are infringers. An infringe- 
ment takes place Vfhenevet a party avails himself of the invention of the 
patentée without such à variation as coijstitutes a riew discovery. 
Judge Neisojh in Blanchard v. ^eera, 2 Blatchf.,416, said that — 
"The sure test, and one the jury should be guided by in ail cases of this 
kind, is whether or not the defendaut's machine, whatever may be its form 
or mechanical construction, bas incdrpotiated within' it the principle, or the 
combinationv or the novel ideas which oonstitute the improvement to be 
found in the plaintiff's machine. If it does, then, no màtter what may be 
its mechanical construction or its form, it is an infringement, an appropria- 
tion of the ideas çf anothçr, simply in a différent form." 

The same learned judge in Tathamv, -Le ^Roy, 2 Blatchf. 486, said: 
"Formai changes are nothing, — mère mechanical changes are nothing; ail 
thèse may be made outside of the description to be found in tlie patent, 
and yet the machine, alterit has been thus changed in its construction, is 
still the maciiine of the patentée, because it contains his invention, the fruits 
of bis mind, and émbodies the discovery wbicb be bas brought into existence 
and put into practiçal opération." 

See, also, Winam v. Denmead, 15 How. 343; Potter v. SchmcJc, 1 Bias. 
518. 

Claim,2 of the Norton patent No. 267,014 reads as foUows: 

."In a machine for applying to can bodies heads fitting outside the same. 
tbe combination of a chute or device for delivering the can budies to the ma- 
chine, with a movabledevice for clamping thecan bpdy and sizing its exterior 
diameter to conform tô the interior diameter of the can bead, said clamping 
àtid sizin? device haVing its end or mbutfa enlarged^ to leave an annular space 
between tbe Same and tlie càti body clamped therein for the réception of the 
flange of the head, a chuté or device for delivering the can heads to tbe ma- 
chine, and a device for forcing the can head into said annular space at tbe 
end of said clamping and sizing device, substantially as specifled." 

The éléments contained in this claim, in addition to claim 1, are a 
chute or device for delivering the can heads to the machine, and adevico 
for forcing the can head into the annular space at the end of the clamp- 
ing and sizing device. Thèse éléments are not limited eithet bj»^ the 
daim or the specificatiorië of the patent to a can-head feed chute, but 
cover any équivalent or form of feed device that is suitable for conveying 
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the can head to the tnachine. In the Norton machine the arrangement 
is such that the can bôdies will movë along by their own gravity. The 
Jensen machine contains a chute or device for delivering the can bodies 
to the machiné arranged in such a manner that the can bodies will not 
propel themselves by their own gravity, but it contains a supplemental 
device for moving the can bodieâ alohg the same. The essential fact is 
the existence of the chute or device in the Jensen patent for delivering 
the can bodies to the machine. This can^iead pusher found in the 
Jensen machine is simply an addition to the can-head feed chute of the 
Norton patent. 

As Norton was the first inventer to produce a machine having the 
ooiïibination with the can mold, having a recess or enlarged diaméter 
at its end, and the piston with a can-body feed devjce, and a can-head 
feed device, he is certainly entitled to claim it in its entirety. Thewit- 
ness Dayton testifies that the Jensen machine employs the same means, 
to-wit: 

"A chnte for delivering the can heads and a strictly équivalent raeans for 
delivering the can bodies. The traveling belt and a rotary or reciprocating 
feeder, both of whieh are used by Jensen to carry in the can bodies, hâve 
long been well known for such pnrposes, and seem to hâve been selfcted by 
Jensen from a wide range of familiar œechanisms adapted to set on the can 
wbile standing in an upright position. Tbe addition of the feed fingers at 
the lower end of tbe can-head chute in the Jensen machine, for pushing the 
can heads into place with respect to the clamp inold, was aiso within the 
range of well-known mechanical means for such purposes." 

Claims 6 and 7 of the Norton & Hodgson patent No. 274,363, for 
a new and useful improvement in can-ending machines, read as follows: 

"(6) The combination of the can-body claraplng device or mold with a 
chute for the can lieads, a reciprocating head or piston at the base of said 
chute for automatically feeding tbe can h^ads to the moiith of the mold and 
applying the same to the can body, and a spring pin or device for holding the 
can beiid in a position at the moutb of the mold, substantially as specified. 
(7) The combination of thé delivery chute wbeel having half molds upon its 
periphery, reciprocating half mold, chute for tlie can heads, piston lor ap< 
plying tbe same to tbe can bodies, and discbarging chute, substantially as 
specifled." 

The spring device mentioned in claim 6 constitutes an important élé- 
ment in the machine. There is some controversy with référence to its 
use in the Jensen machine. It is not described in the spécifications or 
drawings of the Jensen patent, and Jensen, in his testimony, dénies that 
he now uses it or any équivalent device. Norton testifies that it was in 
the Jensen machine which he examined. Jensen admits that it was 
placed iu a few of his machines, but claims that when used it was for 
an entirely différent purpose from that in the Norton & Hodgson naa- 
chine. The action of the circuit court in finding aninfringement of 
claim 6 is justiiied by the testimony of appellees' witnesses to the effect 
tfeat the spring pin or device in appellees' machine and in the Jensen 
machine, when used, performs substantially the same functions, and 
opérâtes to hold the can head in position at tbe moutb of the mold, 
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and îs combinée! in both machines with the mold, piston, and can-head 
chute. The action of the court in finding an infringement of claim 7 la 
justified by testimony showing that the reciprocating and revolving bar, 
F, having the fingers, H, as shown in Fig. 8 of the Jensen patent, is an 
équivalent for the can-body feeding wheel of the Norton & Hodgson patent. 
The testimony shows that in both machines there is a reciprocating half 
mold mpunted on the frame of the machine. 

Appellants contend that, inasmuoh as the daims of this patent are for 
improvements upon combination claims, the patentées should be re- 
stricted to the particular form of their improvements, and that they are 
not entitled tp invoke the doctrine of équivalents. This same conten- 
tion is relied upon as an answer to the charge of infringement to most of 
the claims in ail of the subséquent patents. Mr. Justice Cliffoed, in 
delivering the opinion of the court in Imhaemer v. Buèrk, 101 U. S. 655, 
clearly statesf the principles of law upon this subject, as follows ; 

"Equivalents may be clalmed by a pfatentee of an invention consisting of a 
combination of pld éléments or ingrédients, as well as of any other vaUd pat- 
ented improveraent, provided the arrangement of tlie parts composing the in- 
vention is new, and will produce a new and useful resuit. Such a patentée 
may doubtless invoke the doctrine of équivalents, as against an infringer of 
the patent; but the term «équivalent,' as applied to such an invention, is spé- 
cial in its signification, and somewhat différent from what is meant wlien the 
term is applied to an invention consisting of a nevr device or an entirely new 
machine." 

In explanation of the term "équivalent," after citing illustrations, he 
says: 

"Patentées of an invention consisting merely of a combination of old in- 
grédients are entitled to équivalents, by vvhich is meant that the patent in re- 
spect to each of the respective ingrédients comprising the invention covers 
every other ingrédient which, in the same arrangement of the parts, will 
perform the sapie functioni if it was well known as a proper substitute for 
the one describëd in the spécification at the date of the patent, Hence it fol- 
lows that a party whp merely substitu tes another old ingrédient for one of the 
ingrédients of thè patented combination is an infringer if the substitute per- 
fdiflns the same function as the ingrédient for which it is so substitated, and 
it appears that it was well known at the date of the patent that it was adapt- 
able to that use." 

Thè mechanical substitute "may perform some other functions, but 
this does not prevent it from being an infringement." Norton v. Can Co., 
45Fed. Rep. 638. 

In Carter v. BakcTf 1 Sawy. 516, Judge Sawyeb defines an "équiva- 
lent" in the folio wing language : 

"When, in mechanics, one device does a particular thing, or accomplishes 
a particular resuit, every other device known and used in mechanics, which 
elsillful and experienced workmen know will produce the same resuit, or do 
the same particular thing, is a known mechanifai substitute for the iirs't de- 
vice mentioned for doing that thing or accomplishing that resuit, although 
the flrst device may never before hâve been detachea from its work, and the 
second one put in its place. It.is sutlicient to constitute known mechanical 
Bubstitutes that, when a skiliful mechanic sees one device doing a particular 
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thing, he knows the otber devices, whose nse he h acquainted with, wlll do 
tbesame thing." 

. See, dso, Seymour v. Osborne, 11 Wall. 556; Machine Oo. v. Murphy, 
97 U. S. 125; Wicke v. Ostrum, 103 U. S. 469. 

Keeping in view thèse principles bf law, and also bearingin mind that 
there can be no infringement of a combination daim unless every élé- 
ment, or a mechanical équivalent of an omitted élément, is used, we 
proceed to a considération of the claims in tbe subséquent patents. 

Claim 14 of the Norton & Hodgson patent No. 294,065, for a neiw 
and useful improvement in can-ending and seaming machines, reads as 
folio ws: 

"(14) Tbe combination, with a can-body clamping mold, of a chute or 
device for delivering tbe can bodies thereto, a chute or device for delivering 
the can beads at the moutb of said mold, mecbanism for applying tbe can 
head to tbe can body, and mecbanism for bending and compressing into a 
seam tbeflanges unitingthe ean bead and body, substantially as specified." 

This patent shows the first combined can-heading and crimping tnar 
chine which operated to automatically apply the can heads to the can 
bodies and to crimp the same, The patentées are, therefore, certainly 
entitled to daim the combination of the devices which enabled them to 
accomplish thèse purposes, as set forth in the claim under considération. 
The can-heading device in this patent is substantially the same as in ap- 
pellees' other patented machines, with the mechanical addition provid- 
ing for crimping the heads while the can is still held in the clamping 
mold. The can-body chute is also substantially the same as in thé 
other patents. The drawings accompanying this patent bave the squeez- 
ing jaw form of crimper. The Jensen machine employs the rotary 
form, and for this reason, among others, it is claimed that it does not 
infringe claim 14; but the testimony of both parties shows that both 
forms of crimpers are old and wellknown, and could readily be used one 
for the other. As the substituted device in the Jensen machine is thé 
well-known mechanical équivalent Of the device used in this patent, the 
combination remains the same under the law, and the use of the sub- 
stituted device must be treated as an infringement of the prior ma- 
chine. 

Claim 1 of the Jordan patent No. 307,197, for an improvement in 
can-ending machines for automatically putting the ends of sheet-metal 
cans onto the bodies, reads as follows: 

"(1) In a machine for automatically putting tbe ends of sheet-metal cans 
on the bodies, a segmentai clamp-chuck, and mounted, to be capable of per- 
forming the foUowing opérations: First, toreeeive and retain acan end; sec- 
ond, to grasp and hold the body of the can in a proper position; third, to 
force the end of the can on the body of the same; fourth, to release the end 
and body of tbe can when thèse opérations are completed, combined with suit- 
able means for actuating the same to effect thèse opérations." 

Appellants earnestly argue that this claim bas not been infringed by 
them. They contend that, whatever views may be entertained as to the 
claims of certain other patents, this claim for ihe segmentai clamp- 
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chuck or tnold niust be lim'ited to the particular fofm ôf thè înoprôve- 
inent in the machine as shown in the drawings accompanying the pat- 
ent; tljat appellees cannotj, undér this claim, invoke the doctrine of 
équivalents; that the njacbine itself has never been ûsed, and is im- 
p^actÎQ^blQ; that the imdetlying princi|de of the Jensen machine is, in 
eyery respect, essentially différent from this patent, and does not, in any 
respect, acçomplish its ^york ,by the same mode of opération; that the 
éléments of each machine are essentially différent, and thomode of opér- 
ation dearly distinct., : A majority of the members of this court are of 
opinion that this.claim has not been infringed, for the reasons given 
by them in a separate opinion. I shall therelore, with référence to this 
daina, only express my,ipdividual views. , 

"Xhe contention of àppellants with référence to the limitation of this 
claim is directed, to some extent, to the particular method of mounting 
the mold as shown and described in the Jordan patetlt, by which the 
mold is made to swing first to one side and then to the other, so that 
the can heads and can bodies may be delivered into it. This particular 
fealure of the Jordan patent, as to the vertically moving and horizon- 
tally swinging manner of mounting the mold, is covered by claims 2 
and 3 of the Jordan patent, which are notclaimed to have.been infringed 
by the Jensen machine. The essential improvement of the Jordan pat- 
ent covered by olaim 1 is in the construction of the mold itself. This 
claim, it will be observed, is not limited to any particular method of 
mounting the mold. The claim is for "a segmentai clamp-chuck, and 
mounted, to be capable of performing the following opération," etc. By 
an examination of the spécifications, it will ajso be seen that the pat- 
entée did not limit himself to the particular method of mounting the 
mold, as shown in the drawings açcompanying the patent: 

"At présent, iny invention relates to and is etnpioyed in a machine, the 
features of which are fully shown in tlie açcompanying drawings. and de- 
scribed in this spécification, but is adapted to and can be operated in a press 
or machine of any BUitable construclion." 

Under the rules already announced, ît is cleàr to my mind that the 
patentée is entitled to the doctrine of équivalents. Norton testified that 
he had one of the Jordan machines in one of his factories fitted up for 
several sizes Of cans; thatit was not at présent running, but that it had 
run successfully, and was «, successl'ul and operating machine. This 
testimony, in my opinion, disposes of the objections raised as to the al- 
leged impracticability of the machine. 

What is the proper construction to be.^iven to the patents under con- 
sidération? Do the molds of each machine, notwithstanding their dif- 
férence in construction, perform substantially the same function, in sub- 
stantially the sarne way, to obtain the saine resuit, or do they perform 
différent functîons, or operâte in a différent way, producing substantially 
a différent resuit? In Machine Co. v. Murphy, mpra, as well as in the 
other cases heretoforequotedfrom, or referred to, the suprême court of the 
United States Very clearly làys down the rule by which ail courts should 
be governed in detemiining questions of this character. It is there de- 
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clared that in ail capes, ezcept wheré form îs of the Msenoe of the inven- 
tion, it ia not — 

"Safe to give mueh heed to the fact that the corresponding device In two ma- 
chines, organized to aceomplish the saœe resuit, is différent in shape or form 
the one from the other, as it is néceasary in every such investigation to look 
at the mode of opération or the way the device works, and at the reault, as 
well as at the means by which the resuit is attained. Inquiries of this kind 
are often atteiided with diôiculty. but if spécial attention is given to such 
portions of a given device as really does the work, so as not to give undue 
importance to other parts of the same which are only used as a convenient 
mode of constrnoting the entire device, the difliculty attending the investiga- 
tion will be greatly diminished, if not entirely overcome. Cahoon v. Ring, 
1 Cliff. 620. Autborities concur that the substantial équivalent of a thing, 
in the sensé of thè patent law, is the same as the thing itself ; so that if two 
devices do the same work in isubstantially the same way, and aceomplish sub- 
stantially the same resuit, they are the same, even tbough différent in name, 
form, or shape. Curt. Pat. 310." 

Jensen, after speakîng in relation to the differepee in the mounting 
of the respective çaolds, which haa been already npticed, testifie? that 
the can mold in his machine also difiFers from the segmentai clamp- 
chuck in the Jordan machine, in this: that it is so constructed that it 
has one passage for receiving the can head, and another passage for re- 
ceiving the can body, so that the can head may be enlèted therein, while 
the can body is shaped and rpunded, guided and forced, into the can 
head with one and the same stroke, without any performance whatever 
with the can mold, as ail thèse opérations take place while the can mold 
is closed and at rest, and that his machine differs from the combination 
in claim 1 of the Jordan patent, in haviûg omitted the segmentai clamp- 
chuck with btit one passage. Thèse différences, in addition to others 
previously noticed, are relièd upon to establish the fact that there has 
been no infringement of this claim. 

The testimony upon th© part of appellees is verylengthy, and in some 
respects materially in conflict with th« testimony of Jensen. From an 
examina tion of ail the testimony bearing upon thé question undër con- 
sidération, and the principles of law applicable thereto, my conclusion 
is that Jensen obtained the idéa and copied the feature of feedingor in- 
eerting the can head in the recessed mouth of the mold before tiie can 
body is inserted in the moVl, and of forcing the body endwise or lon- 
gitudinally into the mold, aiter the mold has been closed to support 
the can head in the rêcesa of the mold, from the Jordan patent. That 
he likewise copied the feature of beveling or tapéring the lower mouth 
of the mold so as to facilitate the endwise insertion of the can body in 
its aizing or clamping mold. That thèse features of the machine are 
covered by the claim undâr considération, and that the élément of this 
claim is found in the Jensen machine. That, although the clamp-chuck 
in the Jordan patent is divided into six parts or segments, and the mold 
in the Jensen machine ia only divided into two parts, the molds in 
both machinés open and dose substantially in the same manner and for 
Bubstantially the same purpose. That the purpose of the Jensen mold, 
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as weîî as the segmentai clamp-chuck in the Jordan patent, îs — First, to 
hold and retain the can head in therecess of the mold; seœnd, to grasp 
aqd size np the can hody; third, to fqrce the can body longitudinally into 
the mold, and apply the head to it; and, fourth, to release the end and 
body of the can. That the Jensenmold is specially adapted to accom- 
plish theSe pùrposes, and is combinéd with suitable mechanism for op- 
eràting it, so as to bring about thé results above mentioned; and that, 
notvyithstanding the différences in the mode of construction, the dissim- 
ilar contrivances and devices for actuating the parts in the two machines, 
and the improvements in the Jensen machine, as teatified to by the re- 
spective witnesses, and pointed out by counsel in the oral argument, it 
contains the invention of Jordan as set forth in claim 1, and therefore, 
under the principles of the law as hereinbefore announced, infringes the 
same. 

Claimsl, 2,8,8,and9 of the Norton &Hodgson patent No. 307,491, 
for a new and useful improvement in can-ending machines, read as fol- 
lows: 

"(1) Gombinatlon of an iiiclined clamp or mold for holding the can, with 
a reciprocaling piston or device for applying the head or cover thereto while 
held in such inclined position, substantially as specified. (2) The combina- 
tion pf an inclined clamp or mold for holding the can with a plate or sup- 
port for the bottom of the can to rest against, and a reciprocating piston or 
device for forcing the head upon the can, substantialiy as specitied. (3) 
The combination of an inélined ciamp or mold with a plate or suppoit at the 
lower end of sald mold, an inclined chute for delivering the can heads at the 
mouths of said mold, and a reciprocating piston for applying said heads to 
the can, substiantially as spéclfled. (8) The combination of an inclined de- 
vice for holding the can with an inclined chute for delivering the cans thereto 
in an inclined position, and a device for applying the cover or head to the can 
while held in such inclined position, silbétantially as specified. (9) The com- 
bination of an inclined device for holding the can with an inclined chute for 
delivering the cans thereto in an inclined position, and a device for applying 
a cover or head to the can while beld in such inclined position, and a spirally 
twisted or curved discharge chute to recei ve the can in an inclined position, 
and deliver it in a horizontal position to the carrier, substantially as spec- 
ified.» 

The machine' described in thîs patent is substantially the same as the 
machine in patent No, 274,363, with the exception that it is so arranged 
as to hold the can at an incline instead of horizontally, for the pur- 
pose of operâting on filled cans. It wiU be noticed that each of the 
daims refers to the incline. This patent, with 'thèse improvements, 
stands at the heàd of the art, as providing for the first machine to au- 
tomatically put the final head upon a filled can. The essentials of a 
machine to accomplish this pnrpose are — Fïrst, some means for taking 
the can into the machine and into the mold in such an upright posi- 
tion as that the contents of the can will be retained ; second, a mold 
for applying the head to the can while in this position; and, ihird, 
some suitable means for discharging the can after it is headed, which 
will cause it to turn downinto the proper position to roU through the 
solder bath^ with the head appliedi undermost. Thèse éléments are 
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found în both machines. The only point seriously urged against the 
infringement of the several claims in this patent is that the Jensen ma- 
, chine holds the can at an angle of 90 deg., while in the machine de- 
scribéd in this patent the can is held ât a less angle. With référence to 
this patent, a majority of the members are of opinion that the claims 
thereof hâve not been infringed , My individual views, briefly expressed , 
are that, if the inclination is sufEcient to prevent the spilling ofthe con- 
tents df the can, it does not make any essential différence in what par- 
ticular angle it is employed. If the angle employed in the Norton and 
Hodgson machine safely accomplishes the resuit of preventing the spill- 
ing of the contents of the can, — and the testimony of appeliees' wit- 
nesses is that it does, — then it seems to me clear that appeUants cannot 
avoid infringement upon the ground that their machine operated at a 
greater angle. 

Claims 1, 2, 6, 7, 11, 12, and 13 in the Jordan patent No. 322,060, 
for a new and useful invention in heading machines for automatically. 
applying the heads on the bodies of sheet-metal cans, read as foUows: 

"(1) In a can-heading machine, the combination, with two reciprocating 
part molds, of a reciprocating device for conveying the can body to a position 
between said part molds, and holding it there while said molds move for- 
ward to clampthecan body, substantially as specified. (2) The combination, 
with two part molds, of a reciprocating device for covering the can body to 
a position between said part molds, and holding it there until clamped thereby, 
substantially as speciûed. (6) The combination, with a pair of molds, for 
clamping the can body, of a plunger head and a slide to adjust the can 
head opposite the mold, substantially as specified. (7) The combina- 
tion, with a pair of can-body clamping molds, of a plunger head, a recipro- 
cating slide to move the can head opposite the mold, and a chute for deliver- 
ing tbe can heads to said slide, substantially as specified. (11) The com- 
bination, with a pair of can-body clamping molds, of a chute for the can 
heads, a slide for movihg thè can head opposite said molds, and a leVer and 
can for operating said slide, substantially as specified. (12) The combination, 
with two part molds, of a can-bead chute, a slide to move the can bead op- 
posite the mold, a lever and can for operating said slide, a plunger and 
plunger head, and a can and lever for operating said plunger, substantially as 
specified. (13) The combination, with two part molds, of a reciprocating 
conveyer to convey to and hold the can body between said molds, and a can 
and lever for reciprocating said conveyer, substantially as specified." 

This patent is simply for an iiçprovement upon the original Norton 
machine. The mold is substantially the same in both patents, the 
principal différence between the patents being in the manner of mount- 
ing the mold, and in feeding the bodies and heads of the cans to the 
mold. If we are correct in the conclusions reached as to the infringe- 
ment of the other patents, it necessarily follows that thèse claims hâve 
been infringed, and it would serve no useful purpose to again discuss 
the points, and réitéra te the reasons for our conclusion. In my opinion, 
the decree of the circuit court should be affirmed. 

Hanford, District Judge, (concurring.') The opinion in this case, 
written by Judge Hawley, is concurred in by Judge Mohrow and my- 
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self, and adoptedaithe opinion of the court as to the principal inven- 
tion of Mr. Nortonj,iof a "machine for putting on the ends of fruit and 
othercans,"and the sévéral improvements and cotobinations of the parts, 
of said machiné" %ith additional devices for doing ail the work of bring- 
ing togetheil cj'lindrical can bodies, and the disks or caps for closing the 
etids thereof, and joihing them by à séries of barmonious automatic 
movements, covered by the several patents issued to E. Norton, Norton 
& Hodgson, andiEdniund Jordan, reâpectively, and nombered 267,- 
014, 274,363, 294,065, and 322,060. We are of the opinion, how- 
ever, thatfor aome kinds of work the machine contrived by the appel- 
lant Jensen is an improvement upon any machine previously constructed, 
and a very useful invention; and that It is not an infringement of any 
rights of the appellees under the patent issued to Edmund Jordan, No. 
307,197, or the Norton & Hodgson patent No. 307,491. While we are 
willing to protect the complainants to the full extent of their lawful 
claims under the patent laws, we hâve not failed to notice that, by his 
own testimony, Mr. Norton bas manifested a disposition to restrict the 
'use of his patented njachinery ta the heading of cans manufactured by 
a particular corporation, thereby imposing a grievous burden upou im- 
I portant industrial enterprises, from which they cannot escape unless 
jother machinery can be lawfully emplbyed. For this reason we are not 
inclined to enlarge their rights by aiiy strained construction of the law, 
nor by presuming in their fayor facts not clearly proven by légal évi- 
dence. We hold that the Jordan "can-ending machine" patent No. 
|307,197, by reason of being cumbersome and slow in its opérations, is 
inot a practicablè machine for putting heads on tin cans of the size re- 
quired for use in putting up fruits, v^etables, méats, fish, and similar 
jmaterials for individual andfamily use; and thérefore it cannot be in- 
jfringed by the use of a différent machine, which wjll do such work well, 
at a reasonable cost. It is true that Mr. Norton has testified that a Jor- 
[ dan machine set up in his factory has been operated suocessfuUy. But 
this is only the conclusion of an interested witnéâS. It states no par- 
ticulars as to the time during which the successful opération of the ma- 
chine continued, nor the number of cans, whethèr one or a dozen or 
more, that weresuccessfully operated upon; and hedoes notsay whether 
or not the expense attending the successful opération was or was not the 
cause of discontinuing the same; and, besidesthis, same witness admits 
that this machine is too slow in its opération to be profitably employed 
in heading cans of the sizie required in the largest numbers. The most 
; that he claims for it is that it is a splendid working machine for put- 
■ting covers on gallon or other large cans, a class Of work for which, so 
far as the évidence discloses the faots, the Jensen machine has not been 
used. Mr. Jordan is not the inventor of the mold or discoverer of the 
l principle of the segmentai clamp described in the spécifications for his 
patent. His invention consists of a new use of thèse appliances in com- 
bination with others to produce certain results. This is a sufficient rea- 
son for limiting the patent to the particular use mentioned in the spéci- 
fications. The "can-ending machine" described in patent No. 307,491 
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îs sîmply the machine covered by the patents Nos. 267,014, 274,363, 
and 822,060, tilted up, by being beddèd upon a table the top of which 
is an inclined plane of about 45 deg. from an horizontal, combined witb 
a spirally twisted discharge chute, so constructed as to reçoive cans in 
the inclined position in which they are held by the clamp when the 
heads are applied, and deliver the same in an horizontal position. The 
object of setting the machine in such inclined position is to make it 
operate upon filled cans. It is obvious that to move and operate upon 
well-filled cans, especially of liquid or semi-liquid substances, Ihe cans 
must be in true vertical positions, and the movement must be so free from 
jarring or concussion as to not disturb the contents; whereas one of the 
essentials of the " can-ending machine " is a carrier or feeding chute so 
constructed as to bring the cans into such a position that, by force of 
gravity, they will drop into the half molds upon the periphery 
of the intermittently revolving wheel. The machine will not operate 
upon filled cans in an upright position without some additional device 
or substitute for gravity to force the cans into the revolving half molds, 
for the damp or mold bas no attraction for the cans or means of seiz- 
ing them without the aid of an extraneous force. The contrivance of 
setting the can-ending machine in an inclined position, and the adjust- 
ment of the feed and discharge chutes to work with it in that position, 
can scarcely be considered to involve the exercise of inventive genius, or 
anything more than ordinary mechanical skill; and being, at best, but 
partially Buccessful in the accomplishments of its object, we cannot, un- 
der the law as we understand it, hold that any rights of the patentées 
hâve been infringed by the Jensen machine, which the évidence shows 
to be in its opération upon filled càns a complète success. The patent 
laws were not designed for the benefit of the man who attempts to origi- 
nate a useful thing, but rather to reward the one who first achieves suc- 
cess in the production of it. It would be a perversion of the law to hold 
a machine which can do certain kinds of work to be an infringement of 
a patent fora différent machine, which cannot do the same work. The 
decree of the circuit court should be so modified as to déclare that the 
patents Nos. 307,197 and 307,491 are not infringed by use of the Jen- 
sen machine, and in ail other respects aflirmed, and it is so ordered. 
Costa of the appeal are awarded to the appeilauts. 
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KiNSMAN ». China Mot. Ins. Co. 
(THgtiict Court, D. Massachusetts. Uecember 7, 1S91. 

HiiBnra IK8UBAN01I— INBCBABLB INTBBEBT— ToTAI. LOSS. 

Wbere It appeared that Ubelant had an insurable interest in a vessel by reason 
Of advances ëxceeding the aimount of the policy sued on, and that the iressel had 
sustained damage from périls of the sea, and oonld not be made seaWorthy except 
at an ezpense ëxceeding her value when repaired, thus const^tuting a total loss, 
within the meaning of the polioy, held, that libelant was entitled to recover 
againgt the insurance Company the amountot the polioy. 

In Admiralty. Libel to recover on policy of marine inaurance. 
Eugène P. (hrver, for libelant. 
John D, Bryant, for respondent. 

Nbmon, District Judge. /Hie libelant, as managing owner, had, at 
the date of the, policy of Insurance, an insurable interest in the barque 
Eliza White, by reason of his advances made on account of the vessel. 
The protest of the master and mate and the surveyor's certificates are 
compétent évidence in the case, and, with the testimony of Darling, are 
sufficient to iprove that the injury suffered by tlie Eliza White from pér- 
ils of thesea, prèvious to her arrivai at Nassau, a port of distress, were 
so great that she could not be repaired so as to make her a seaworth}' 
vessel, except at an expense ëxceeding her value when repaired, and 
this constituted a case of actual total loss, within the meaning of tha 
policy of insurance. The testimony of the libelant is sufBcient to prove 
that hia advances exceeded $1 ,000, the amount insured by the policy, 
and that the défendant had notice of the loss in September, 1883, and 
waived ail further proof of the loss. Decree for the libelant for $1,000, 
and interest from December 1, 1883, and costs. 



The Feoqneb. 
OuLUcESEN V. Ghiooba I^btilizeb Co. et al. 

(DistrUst Court. D. South Carolina, February 83, 1893.) 

PsatOET — Cakoo "Intakbn" — Amount — Inthnt op Parties. 

Where a charter-party pro vides for a certain rate of freight on "about 1,B00 tons" 
of Iron ore "intaken, "—the original word "delivered, " in the charter-party, being 
strickenont, and the word" intaken "written in,— and the master, at the portof 
loading, being witùout opportunlty of weighing, demanded 1,575 tons, whioh 
amount was promised him, and a blll of lading made ont therefor, and assurance 
given the master that he had that amount, and the ship, after a safe voyage with- 
out incident, delivered only 1,500 tons, no question of short delivery being raised, 
but only the question whether freight should be paidon 1,675 tons or on the amount 
delivered, held, that the parties had agreed at the port of loading as to the uumber 
of tons on which freight should be paid, viz., 1,575 tons. 

Iq Admiralty. Libel to recover balance of freight. 
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Bryan de Bryan, for libelant. 
J. N. Natham, for respondents. 

SiMoîJTON, District Judge. Respondents are the pnrcliaser from H. 
G. Mayer & Co. of a cargo of pyrites, and the agent of Mayer & Co., 
who also is guarantor of the freight. Mayer & Co. entered into a char- 
ter-party with the owners of the steam-ship Frogner, under which she 
took in at Pomaron, on the coast of Portugal, the cargo of sulphur ore, 
or pyrites, sold to the Chicora Company. The charter-party provided 
for a cargo of al eut 1,500 tons of pyrites, not exceeding what she can 
reasonably stow and caiTV, to be discharged on Ashley river, Charles- 
ton, S. C, on being paid freight at the rate " per ton of 20 cwt. intaken 
16 (sixteen) shillings." The original charter-party had the word"de- 
livered " in print. It was stricken ont, and the word " intaken " writ- 
ten in ils stead. The freight is payable on unloading and right deliv- 
ery of cargo. The master could sign bills of lading, if required, at any 
rate of freight, but without préjudice to charter-party. The steam-ship 
loaded partlyin port, and finished loading at sea. The ore was weighed 
only at the mines, some 40 miles away, was carried by rail, and 
dumped into the ship, a part froni the quay and a part from lighters. 
The master demanded a cargo of 1,576 tons. This was promised to 
hira. Before cargo was ail delivered, a bill of lading for 1,575 tons 
was prepared by charterer, and presented to the master for his signa- 
ture, and he signed it. Afterwards the agent of the charterer at Villa- 
real stated to the master that he had shipped 1,575 tons. After a safe 
voyage without incident the steam-ship reached this port, and delivered 
cargo. Its delivery weight was 1,500 938-2240 tons. No question of 
short delivery is made. The only controversy is, shall freight be paid 
on 1,575 tons, or on the number of tons delivered? Is the freight to 
be paid upon the number of tons attributed to her at the port of lading, 
or are we bound to conclude that, as only 1,500 938-2240 tons hâve 
been delivered, and there is no question of short delivery, this was , 
the amount "intaken," and not 1,575 tons? If the number of tons de- 
livored is conclusive évidence of the number of tons intaken, the care- 
ful erasure from the charter-party of the printed word "delivered,"and 
the insertion of the written word " intaken," was an idle ceremony. 
This would assume and give to respondents the full benefit of the as- 
fiumption that the weight of the cargo is fixed by a definite, certain, 
inflexible, and unchangeable standard; that there can be no error or 
fluctuation,^ loss of quantity, or diminution in weight; and thàt the ex- 
act number of tons which went in at Pomaron would come bat hère. 
The évidence discloses the fact that the weight of the intaken cargo and 
the output at the port of delivery seldom, if ever, agrée. Thë con tract 
of sale produced in this case provides for 20 per cent, of smalls; that 
is, the fine powder by abrasion of the particlès of ore. This shows that 
lumps of pyrites disintegrate, and that the amount of.disintegration may 
reach 20 per cent. A part of the évidence was a bottle of sàinple ore 
fient with cargo; and kept sealed. The bottom of this bottle is filled 
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with a fine powder, — débris of the ore. The adoption of the rule aug- 
gested by respondent prevents the vessel from asserting this. The mas- 
ter demanded 1,575 tons. He was assured that he had this number, 
both at the placç of loading and at VUlareal de San Antonio, a port of 
call provided in the charter-party. The bill oflading prepared by the 
agent of the charterer called for 1,576 tons. It is manifest, therefore, 
that this is the amount attributed to cargo by both parties at the port 
of lading. The freight was to be regulated by the number of tons 
intaken, and to be fixed al the port of lading. In effect, it fixed" the 
amount of freight which the one party agreed to pay, and which the 
other party expected to receive, as the compliance with and the resuit of 
bis demand. -The manner in which the ship was loaded from a train 
of cars, partly at the quay and by lighters at eea, precluded the master 
from weighing it himself. The charterer was the purchaser of this cargo, 
and expected to sell it again. The ship could reasonably trust that he 
would not overstate the cargo he was getting from the mines. When he 
made his demand, the master calculated upon 1,575 tons, at 16 shil- 
lings per ton. By their assurances the agents of the charterer prevented 
him Irom secnrlng his expectations. In my opinion, both parties 
agreed to assume that 1,575 tons was the weight of the cargo intaken, 
and adopted that as the number on which Ireight should be estimatod. 
See Spaight v. Famworth, 5.Q. B. Div. 119. Let a decree be ent^red 
in accordance with this opinion. 



The Santa Anna Maria. 

FORACF. V. SaLINAS. 

(District Court, D. South CaroHna. February 27, 1892.) 

OsintltAL AV-EBAGB^BTTISOS— EVIDBNOB OF BXAGGERATIOÎÏ— STHICT PrOOT. 

An Itallan bark, through dolllston, spruns a leak and thereafter Jettlsonefl 
some of her spare furnlture, as well as part of the cargo. On an adjustment m 
gênerai average a certain sùm was çliarged against the cargo, and the owners 
thereof objected that the Jettlson was unnecessary. This suit was brought to 
recover the amount chargea against the cargo in the adjustment. The évidence 
Indlcated that there was great eXaggeratlon, both In the alleged condition of the 
bark after the accident, ana in the number and value ot the articles jettlsoned. 
Beia, that Ubelant must make out his case by a prépondérance of crédible évi- 
dence, and, in vlew of the Impression of exaggeratlon glven by the évidence, 
Buéh articles as were not oleàrly proved to hâve been jettlsoned should be ex- 
duded from tha gênerai average adjustment, the others belng allowed. 

In Admîralty. Suit to enforce adjustment of gênerai average. 

J. N. Nathan, forlibelant. 

J, P. K. Bryan and D. B. GUlHand, for respondent. 

SiMONTON, District jjudge. The, Santa Anna Maria, an Italian bark, 
was on her voyage from Giigenti to the port of Charleston. She had a 
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full cargo of sulphur,^ — 570 tons. When she reached thîs port the 
master filed his protest, reporting jettison of part of his cargo, 41.481 
tons, and of a chain, cable, anchor, water-caska, sails, awnings, haws- 
ers, lines, and cordage, property ôf the ship. An adjustment of gên- 
erai average was made by Mr. Johnson, a professional adjuster, based on 
the statements of the protest and of the log. The net sum charged against 
cargo under thia adjustment is $477.20. iTie cargo had been delivered 
under the gênerai average agreement. The owner of the cargo makes no 
complaint as to the mode of the adjustment. He dénies the facts upon 
which it was based. 

The adjustment is not conclusive. The facts are open to inquiry. 
The Alpin, 23 Fed. Rep. 819; The Niagara, 21 How. 9. The libelant'a 
testimony is this: The bark left Girgenti, 22d April, 1891. She met 
no severe weather, and no unusual incident, until the night of 26th of 
July, 1891. About 11:30 p. M., the night being dark and rainy and 
the wind fresh, she came into collision with some dark object, unknown, 
at a point upon her bow just about, perhaps a little below, the water-line. 
She disengaged herself immediately, and passedon. Her rateof speed 
was six knots. Very soon the sound of water was heard, enteringthe 
ship, but from the thickness of the irame at the bow the exact place of the 
leak could not be ascertained. It would hâve been a difficult and tedi- 
ous task to eut into the frame in order to find the spot. Thepumps 
were manned at once by four men. At 2 p. m., the water still gaining 
on her, sails were shortened. Two casks of water àt the bow, holding 
three-quarters of a ton, were broken open. The starboard anchor chain, 
and more chain, with the kedge, were thrown overboard. The water 
still gaining, a consultation was held, and the conclusion reached to jet- 
tison cargo. The bark had four hatchways, — a small one near the bow, 
another juat abaft the foremast, the main and mizzen hatch. They 
concluded to begin at this second hatch. In order to get at this hatch, 
it was necessary to remôve certain articles— spare sails, awnings, rope, 
and hawsers — pîled up on it. Thèse were ail renioved, and for the pur- 
pose of speedy removal were thrown overboard. When the hatch was 
cleared, theygpt at cargo, and threw overboard 15 to 20 tons of sulphur. 
They then went to the main hatch and threw over the rest, — in ail, 41 .481 
tons. This lightened the ship. The water was gotten under control, 
the leak ceased, and by 2 p, m. the next day the ship was dry. She 
came into this port on 3l8t July. No survey of the vessel for the pur- 
pose of ascertaining the nature and extent of the injury to her huU was 
ever had , nor was she repaired, except by a mate, who was a sort of car- 
penter; and at what cost does not appear. The hatchway was 4 feet 
squai;e. In order to get at it, they had to remove, from on top of it, 1 
foresail, measuring 220 yards; 2 stay-sails, 200 yards; 1 spanker, 110 
yards; 4 awnings, 200 yardS each; 1 top-gallant sail, 130 yards; 1 top- 
sail, 160 yards; 2 5-inch hemp hawsers, 120 fathoms each; 1 hemp tow- 
line, 7 inches, 100 fathoms. The sulphur lay on the skin of the ship, 
14 feet from the keel. When the pumps were sounded, at first, she 
had in her 2 feet of water above the skin, which continued to increase 
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until caTgo was jettisoned, about 11 a. m. the next day. Thîs îs the 
ship's statement. 

The Italian law requires the master to hâve, among other things, an 
inventory of ship's equipment, spare sails, etc., called "iriventano di 
hordo." Code Commerce, § 643, subd. 19, p. 202. "Without this, gên- 
erai average for such articles cannot be claimed. Lown. Gen. Av. p. 
445. The question was asked, whether this ship had such an inventory. 
As thé testimony was ail taken through an interpréter, it is impossible 
to say whether the witness understood the question. He said that the 
inventory was in thelog of the day of the occurrence, and that the master 
had a list of articles on the ship. At ail events, it was not produced. 
The sulphur was discharged on her arrivai in port. It came out in 
lumps and in powder, as sulphur always does, with no marks of water. 
Considering this statement, it is impossible to resist the impression that 
there wasgreat exaggeration, both in the alleged condition of the bark, 
and in the number and value of the articles jettisoned. The collision» 
which, it is claimed, threatened immédiate disaster, left no marks of in- 
jury, èither to huU or cargo, which could be discovered on arrivai at 
port. The reckless jettison of articles of great use and value, before 
touching the cargo, worth very much less; adopting this mode of getting 
at cargo, although the main hatchway was at once accessible, and the 
whole hold was without compartments; the enormous amount of sails, 
awning, hawsers, and rope piled up on the surface of the hatch, only 
four feet by four; the great disadvantage in getting at the truth, arising 
from the intervention of an interpréter between seafaring men and the 
counsel, thus preventing anything resembling searching cross-examina- 
tion; the failure to produce the inventario di bordo, — ail of thèse consid- 
érations deepen the impression. It is the duty of the libelant to make 
out his case by the prépondérance of crédible évidence. The testimony 
does not enable the court to reach the conclusion that the articles speci- 
fied were jettisoned from the hatch next forward of the main hatch, nor 
can it be ascertained what articles from this hatch really were jettisoned, 
if indeed any were. Ail thèse must be excluded from the gênerai 
average adjustment. Itis not inappropriate to quota hère the lan- 
gua^ e of Lowndes on General Average, (4th Ed. § 22, p. 92.) 

"Many sfaips are lumbered wlth ail kinds of useless articles on deck, whlcb 
Increase the risk, and are sure to be throwh o.verboard on the flrst approach; 
of danger. To gnàrd against the abuse of this practice the mie In England,. 
as in Germany and most other states, is that jettison of sliip's materials oft 
the uppér deck is not tfeated as gênerai average, unless it be of such articles 
as are necessary for the navigation of the ship, and therefore are carried on 
deck in conformity with the custom of the trade. Beats, studding-sails and 
their gear, spare spars, ancbors, are examples of articles properly carried on 
deck. Water-casks, provisions, spare sails, cables, ought not to be. Hawsers, 
in coasting traàes or for short voyages, may properly be on deck, though for 
a long voyage they should be got below as sooii as they are dry." 

The other articles jettisoned will be allowed. Let the average ad- 
justment be corrected in accordance with this opinion. 
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NoETHEBN Pac. R. Co. r. Amato. 
(Circutt Court tif Appeals, Second Circuit. January 18, 1893.) 

1. ClEODIT COmiT OF APPEAXS— WeITS OP EbBOB. 

0nder the act establisbitigthe circuit court of appeals, (36 St. p. 826, c. 517,) which 
provides, in section il, that ail existing provisions of law, "regulating the System 
and màtfaods of review through appeals and writs of error," snall be applicable to 
suoh revIew in the circuit court of appeals, awrit of error retumable to the circuit 
court of appeals may be issued from the clerk's ofBce of the (drcuit court in which 
the action was tried. 

Sb SaME — JmuSDICTIOKAL AUOUKT. 

As Rev. st. U. s. s 691, as amended by Act Feb. 16, 1875, limiting the jurisaio- 
tdon bf the suprême court to cases involving $5,000 or over, was ezpressly repealed 
by section 14 of the circuit court of appeals act, there was no ground for cont«nâ- 
ing that such limitation applies to the jurisdiction of the circuit court of appeals. 

8. Samk— Date op Cbbation. 

Thè act screating the circuit court of appeals took eSect from the date of its pas- 
sage,' and thecourt had jurisâictionto renew, by writ of error, a ludgment entered 
thereaf ter, and before the third Tuesday in June folLcwing, which was merely the 
day for the first meeting of the court, as flxed by the joint resolution passed on the 
same day wlth the act. Itl re Claasen, 1 1 Sup. Ct Rep. 785, 140 U. 8. 200, f ollo wed^ 

4. Same— Pbnding Soits. 

Thé Circuit court of appeals bas jurisdiction to review causes pending in the cir- 
cuit courteat the time of its icreation, even though such causes, being for less tban 
$5,Q0O, lyere not before reviewable in any court. Making the cause reviewable is 
not impalring the jurisdiction of the court, within the meaning of the clause of the 
joint résolution which déclares that the act shall not in any wlse impair the juris- 
diction of any fédéral court in pending causes. In re Claasen, 11 Sup. Ct. Bep. 
785, 140 tr. S. 300, foUowed. 

6. Bill op Exceptions— Timb dp Bbttlino and Filing — Cikchit Court Rtjles. 

While rules 67 and 69 of the circuit court for the southern district of New York 
require exceptions in comipon-law cases to be drawn up and served before judg- 
meut, they do not reg^uire the exceptions to be settled and âled before that time. 

6. Mastbr and Servant^Conteibutobt Nbgligbnob. 

Wh^ther it was contributory négligence for a railroad laborer, retuming from 
his work at night across a slippery railroad bridge, to walk "at bis ease, " without 
keeping a lookout for trains, in view of his boss' assur:^nce that there would be no 
trains for two hours, is a quesUon for the jury. 

Ertot to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Action by Dominick Amato against the Northern Pacific Railroad 
Company for damages for personal injuries. The cause was brought 
originally in the suprême court of New York for New York county, and 
was subsequently removed by défendant to the United States circuit 
court for the southern district of New York. Verdict and judgment for 
plaintiff in the sum of $4,000, and a motion for a new trial denied. 46 
Fed. Rep. 561. Défendant brings error. Affirmed. 

On writ of error from the suprême court, aflBrmed, 12 Sup. Ct. Rep. 
740. 

BTATEMENT BY LACOMBE, CIRCUIT JUDGE. 

In November, 1888, Amato, the défendant in error, who was a laborer 
on the railroad of the plaintiff in error, was run over, and his leg eut off, 
by one of the company's locomotives. He had been at work, with a 
gang of 56, near the west end of the railroad bridge, at Bismarck, in 
North Dakota. They lived near the east end of the bridge, and it was 
the custom of the company to take the men home from their work on a 
v.49F.no,ll— 56 
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car drawn by a locomotive, about half past 5 o'clock eaoh aftemoon . 
On the day of the accideût, iowever, the boss told them there would be 
no train to take them across, and that they would bave to walk. He 
further toM thèm thàt ho éngine woùld cOme over thô bridgiè ùtttil about 
7 or half past 7. They ail started to walk across, but Anaato» in consé- 
quence of a pain in bis sidie, could not keep up with thé others, and fell 
behiod, walkihgfrbyhimsèlf, There was but one track on the bridge, 
and on that track he walked. There wàs not room to walk at the side 
of the track withôut crawling from ohe trestle to aniother. An engine 
came on the bridge from the east, meeting him about midway across. 
From the place where he met the engine to the east end was about 700 
feet, and the farack etraight. There was room on the bridge to allow 
him to step aside and let the engine pass, if he had seen it coming. He 
did Bot see it until it was "on top of him." Then he tried to get put of 
tl^e way, but slipped on the track, which was slightly frozen, fell, and 
càught his leg under the wheel of the engine, which passed over it, eut- 
ting it off. The action was commenced in February, 1890, and waa 
tried in the circuit court of the United States for the fibuthem district of 
New York, April 17, 1891, resnlting in a verdict for $4,000 in favor of 
the plaintiff below. Judgment was entered May 28, 1891, and the bill 
of exceptions was signed July 16, 1891 . A writ of error from this court 
was issued from the clérk's office of the circuit court on July 27 1 1891. 

Henry Startton, for plaintiff in error. 

iîojer J'bsier, for défendant in error. 

Before Wallage and Lacombe, Circuit Judges. 

Lacombe, Circuit Judge, after stating the case as above, delivered the 
opinion of the; court. 

The défendant in error contends that the writ of error is void, because 
it was issued frpin the circuit court, and not from the circuit court of 
appeals. Such contention is unsound. The act of March 3, 1891, es- 
tablishing the jcircuit courts of appealg, (26 St. p. 826, c. 517,) pro- 
vides in its eleyenth section that "ail provisions of law now in force 
[when the act w^s passed] regulating the methods and system of review, 
through appeals or writs of error, shall régula te the methods and system 
ofappeals and ,writspf error provided for in this act in respect of the circuit 
court of appealg" At the time the act was passed it was provided, by 
section 1004 of the Pevised Statutes, that "writs of error returnable to the 
suprême covirt may be issued as well by the clerks of the circuit courts, 
under the seals thereof, as by the clerk of the suprême court." By the 
eleventh section (above quoted) this régulation tpuehing the method of 
review by writ of error was extended to cases returnable to the new 
courts of review. 

It is also urged on bêhâlf of the défendant in errot that no writ of er- 
ror lies in review of this judgment, inasmuch as the matter in dispute, 
exclusive of côsts, is léÉs than $5,000. Rei'erence is made to the eleventh 
section of the a<bt estabiiehlng thecircuit courtsofappeals, (above quoted,) 
and to the provisions of section 691 of the Revised Statutes, asamended 
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by section 3 of the act of February 16, 1875, (18 St. pp. 315, 316, c. 
77,)limiting the jurisdiction of the suprême court to cases involving 
that amount. The difiiculty with this argument is that the very act 
which created the new courts expressly repealed section -691 of the Re- 
vised Statutes, and also section 3 of the later act of February 16, 1875, 
limiting the jurisdiction to cases involving $5,000. Act March 3, 1891, 
§ 14. At the time the new act was passed, thèse provisions as to the 
amount in controversy ceased to exist, and were therefore not trans- 
ferred to the new courts as " provisions oflaw [then] in force." 

Défendant in error further contends that this court bas no jurisdic- 
tion to review, by writ or error, a judgment which was entered before 
the day prescribed in the joint resolution of March 3, 1891, (Joint 
Resolution No. 17, March 3, 1891; 26 St. p. 1115,) for the organizar 
tion of this court, and that this action ia not affected by the act of 
March 3, 1891, having been begun before its passage, and therefore 
within the saving clause of the joint resolution, which provides that 
"said act shall not * * * in any wise * * * impair the juris- 
diction of any court of the United States in any case now pending 
before it." It is argued that the jurisdiction of the circuit court would 
be impaired if, in a case where its judgments were formerly absolute, 
thej' may now be reversed by writ of error. This point, bowever, has 
been disposed of by the suprême court in Re Claasen, 140 U. S. 200, 
11 Sup. et. Rep. 735, where a writ of error was allowed under the new 
act to review a final judgment rendered March 18, 1891, in a criminal 
action pending belore the passage of the act, and which judgment 
was not (except for such act) reviewable by writ or error, the court 
holding that the act of March 3, 1891, went into immédiate opération, 
80 as to permit a writ of error in such a case. The new courts were 
created by the act of March 3, 1891, § 2, which took effect upon its 
passage, not by the joint resolution, which merely provided for their 
first meeting day. 

Défendant in error further contends that the bill of exceptions cannot 
be considered, because itwas allowed too late, judgment having been en- 
tered May 28, 1891, and the bill of exceptions allowed July 16, 1891; 
and refers to circuit court rules 67 and 69, (for the southeru district of 
New York.) Thèse rules provide, in substance, as folio ws: (a) Excep- 
tions shall be drawn up and served belore judgment is rendered and en- 
tered, unless the time shall be enlarged by a judge; (6) amendments 
thereto are to be served within four days after service of the exceptions, 
unless the time shall be so enlarged; (c) four days are allowed Ibr the 
psrties to agrée, unless the time shall be so enlarged; (d) if they cannot 
agrée, four days' notice of settlemeut may be given by either party, un- 
less the time be so enlarged; and (e) the judge shall thereupon correct 
and setlle the same, within what time the rules do not prescribe. There 
is nothing in thèse rules requiring the exceptions to be settJed and filed 
belore judgment, and, for ail that appears in the record belore us, the 
proposed, exceptions were drawn up and served before judgment, as the 
rules rerjuire. 
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The plittîntiff in errôr insists that the trial judge erred in not tàking the 
case from the jury, and directing a verdict for the compàby, bècaUse, as 
it contends, the undisputed testimony showed that Amato was guilty of 
culpable négligence, which brought about the accident. He testified 
that " he was walking at his ease, not thinking of anything," and did not 
see the engine when it came on the straight part of the bridge; but also 
stated that he "never thought of it, for the reason that the boss told him 
there was nothing to come aeross." We are of the opinion that it was 
fairly a question for the jury to détermine whether or not it was négli- 
gence on his part not to keep a lookout for a coming engine, in view of 
the boss' assurance that there was none to come. The case is quite within 
the décisions in Bradley v. RaUroad Co., 62 N. Y. 99, and Oldenhurg v. 
RaûroadCo., 124 N. Y. 414, 26 N. E. Rep. 1021. 

The judgment of the circuit court is affirmed, with costs of this ap- 



GiLBERT elt al.v. New Zealand Ins. Co. 
(Circuit Cotirt, D. Oregon. Maroh 21, 1893.) 

1. IHHABITANT. 

That tbe tenu "inhabitant, " as used ii the flrst section of the jndiclary aot, In- 
éludes a foireign corporation, engaged in buainoss in the district in which it is sued, 
according to the laws thereof . 

2. FOBETGN COEPOBATIOII. 

A f oreign corporation, engaged in business In any state in thls Union, who, in 
pursuance of the laws thereof, appoints an attomey, with power to reçoive service 
of process in any suit against it, thereby conseuts in advancé to be sued thereon. 

At Law. 

Mr. Lewis L. McArffiwr and Mr. TUmon tbrd, for plaintiffa. 

Mr. Joseph Simon, for défendant. 

Deady, District Judgé. This action is brought by the plaîntiffs, cit- 
izens of Oregon, against the défendants, a corporation organized under 
the laws df New Zealand, and alleged to be an "inhàbitant" of the state 
of Oregon, to recover an alleged loss by fire of $3,500, against which it 
had insured the plaintiffs. 

The first eotnplaint merely stated that the défendant Wias a New Zea- 
land corporation, and plaintiffs were citizens of Oregon; and on this it 
was contended that the parties were "citizens of diflferent states,'' within 
the meaning' of those words in section 1 of the judiciary act, (Supp. Rav. 
St. p. 612,) aiid therefore the court had jxirisdiction. 

On denflurrër t6 the complaint, the court held thèse xvords did Bot în- 
clude an âlièù s'objëct or corporation, but were cOhfined to citizens of the 
"stàtes" of this Union. 

The plaintiffs had leave to amend, and now allège that the défend- 
ant în 1888 engaged in the flre insurance business in Oregon, and, pur- 
suant to the laws thereof ooncerning foreign insurance companièfi,depos- 
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ited with the treasurer thereof the sum of $50,000, and filed with the 
Insurance commissioner its power of attorney, whereby it duly author- 
ized a proper person to aceept service of process in any proceeding in 
any court of the United States therein, and thereupon received a license 
from said state to engage in such business, and established and bas ever 
since inaintained a place of business therein, and is now an inhabitant 
thereof, doing business therein as a fire insurance company, according 
to the laws of Oregon. 

A demjurrer was interp'osed to the amended complaint 6n the ground 
that the défendant, being a foreign corporation, is not an ''inhabitant" 
of this state, and cannot be sued therein without its consent. 

On the argument counsel for the demurrer cited Hohorst v. Packd Cb., 
38 Fed. Rep. 273; Boothv. Manufaduring Cb., 40 Fed. Rep. 1; Purcdly. 
Mortgage Co., 42 Fed. Rep. 465; while counsel for the plaintiffs cited 
Zambrino v. Railway Co., 38 Fed. Rep. 449; Eiddle v. EaUroad Co., 39 
Fed. Rep. 290; MUler v. Mining Co., 45 Fed. Rep. 347. 

The last case was decided in this court, in which I held, in the lan- 
guage of the syllabus: 

"A foreign corporation may be an ' inhabitant * of a district or county 
other than that of wbich it Is a citizen or subject, or where it was organized, 
-wittiin the meaning and purpose of tbe term, as used in section 1 of the judi- 
ciary act. " 

At that time I had before me and considered the first three of the 
above-cited cases, which hold otherwise, but was not persuaded by them. 

Since then I hâve not seen nor heard anything to change my opin- 
ion, but much to strengthen and confirm it, in an opinion delivered by 
Mr. Justice Harlan in the case of U, S. v. RaUway Go. , 49 Fed. Rep. 
297. 

The case arose in the northem district of Califoroia, and was heard 
under section 617 of the Revised Statutes. In the course of his opin- 
ion Mr. Justice Harlan said that no "case in the suj^reme court of the 
United States directly décides that a corporation may not, in addition 
to its primary légal habitation or home in the state of its création, ac- 
<juire a habitation in or become an inhabitant of another state for pur- 
pose of business and of jurisdiction in personam;" and holds that the 
défendant — a corporation created under the laws of Kentucky, but do- 
ing business in California pursuant to the laws thereof — is, for the time 
being, an "inhabitant" of said state, within the meaning and purpose 
of the clause of section 1 of the judiciary act, which provides that "no 
xîivil suit shall be brought before either of said coitrts [circuit] against 
any person by any original process or proceeding in any other district 
than that whereof he is an inhabitant." 

In Bank v. Deveavx, 5 Cranch, 88, it is stated by Mr. Chief Justice 
Marshall that the word "inhabitant," in the statute of Hen. VIII., 
<!oncerning bridges and highways, which provides that the same shall 
be made and repaired by the "inhabitants of the city, shire, or riding," 
was held to include a corporation that had lands within said oity, sbire, 
■or riding, although it might réside elsewhere. 
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TJi<e d[ef[pnd(uït îa an itihabitant of tbis district witbin tbe meaning of 

tbe.::8t8tO<fl>;i. '.•■,!■■,, 

3pt;tbis>aoUon will lie in tbis court, on tbe groundof tbe consent of 
tbe 4efèndanti 

Section 1 of tbe judiciary açt gives tbis court jurisdiction of such ac- 
tions as thjsjigenerally, in wbich there is a controversy between citizens 
of a State aijd loreign citizens or subjects; and tbe clause concerning in- 
babitancy only restricts tbe right of tbe plaintifF to.sue tbe défendant in 
tbe district of whicb tbe latter is an inbabitant. 

But tbe défendant may waive tbis privilège, and consent to be sued in 
a district of whicb be is not an inhabitant. Ex parte. SchoUenberger, 96 U. 
S. 377; RaUway v. McBride, 141 U. S. 130, 11 Sup. Ct. Rep. 982. 

A foreign corporation, sucb as tbis défendant is, before doing business 
in tbis State, is required by tbe laws tbereof to exécute a power of attor- 
ney, and file a copy of the same with tbe insurance commission, and 
cause it to be reçorded in tbe clerk's office of each county wbere it bas 
a résident agent; appoint some citizen of tbe state its attorney tbereby, 
empowering him to accept service of ail writs and process necessary to 
give complète jurisdiction of such corporation to any of tbe courts ol tbis 
state or of tbeUnited States courts tberein; and sball constitute sucb at- 
torney tbe autborized agent of sucb corporation, upon wbom lawlul and 
valid service may be made of ail writs and process in any action, suit, 
or proceeding commenced by or against such corporation in any of the 
courts mentioned in this section, and necessary to give sucb court com- 
plète jurisdiction tbereof. Hill's Code 1887, §§ 3276, 3277, 3573. 

And now it appears by tbe return of tbe niarsbal on the summons in 
tbis case tbat be served tbe same on tbe duly-authorized attorney of the 
défendant, as appears by the power of attorney reçorded in this county. 
; Tbis is ail tbat is necessary to give this court complète jurisdiction of 
the défendant in tbis action ; and to tbis it cousented in advance, wben 
it éxecuted, filed, and reçorded this power of attorney. In efï'ect it said 
to évery one ytiih wbom it did business: "Altbnugb I am an alien, and 
not liable to be sued in tbis district without my consent, I bereby con- 
sent to be served with process therein, so as to give any court in wbich 
I may be sued complète jurisdiction of the action." 

The case falls within the ruling in EaUway Co. v. Harris, 1 2 Wall. 81, 
in whicb Mr. Justice Swayne, speaking of a corporation, said: 

"it cannot migratH, but it may exercise its authority in a foreign territory 
npon such conditions as rnay tie prescrihed by the Ihw of the place. Oue of 
thèse cond'tions may be ttiat it shall consent to be sued tliere. " 

Of course, I must not be understood to say tbat a corporation can, 
by its consent, give tbis court jurisdiction of a controversy wbich con- 
gress bas not, as wbere tbe matter in dispute does not exceed the value 
of|2,000. 

Tbe demurrér is overruled on two grounds: (1) The défendant, under 
the circumstances, is an inhabitant of the d istrict; aad (2) if this be oth- 
erwise, it bas consented to be sued herein. 
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Hendeeson et al. v. Goobe et oZ*, (Home Insj Co. «< oî., Interveners.) 
{Circuit Court, E. D. LoulMana. AprU 9, 1892.) 

1. MoBTaAOi! Privilèges— Pbiohitibs—Exbcutokt Pboœsb. 

Even if a mortgage, given to secure the purchase price of property in liOuisi- 
ana, bas become peremptedi the vendor'é privilège survive», and ihe assura ption 
thereof by a new purcbaser continues tbe same against bim andupontbe propurty, 
outrankiDR even tbotof the second vendor; and, !{ such assumption is executed 
hefore a notary and two witnesses, executory procès». wiU issue under Code Fr. 
art». 783, 788, 
S. FedbbaIi Courts— Jdeisdiotion—Citizenship. 

When the United States court bas jurisdiction over the cause and the res, other 
parties, wbose citizenship would net hâve allowed them to institute the suit, may 
interveneto assert their rigbts in the tes, but they cannot havâ original process. 

In Equity, Bill by William Henderson and others against Lenote 
W. Goode and otheis to enjoin executory process. 

Henry L. Lazarua and Horace E. UpUm, for complainants. 
Hugh 0. Gage, for Mrs. Goode. 

OarroU & CarroU, for Crescent Insurance Company, intervener, 
Braume & Ohoate, for Home Insurance Company, intervener. 
W. 8. Benedict, for Julius Scbwabacber, intervener. 

BiLUNGS, District Judge. This is a bill in equity to enjoin an execu- 
tory process. Tbe défendant Mrs. Goode obtained an order of seizure 
and sale under Code Pr. art. 732. Tbe Home Insurance Company, 
tbe Crescent Insurance Company, and J. M. Scbwabacber bave inter- 
vened, eacb claiming rigbts as mortgagee; and tbe two first interveners 
asked and obtained additional executory process. The facts necessary 
to an understanding of the issues are as follows: In 1881 the défend- 
ant Mrs. Goode sold and conveyed to Bisland the "Aragon Plantation." 
For a portion of tbe price he executed to ber a mortgage upon tbe same 
for $17,074.60. This mortgage wae properly inscribed in 1881 , but bas 
never been reinscribed. In 1885, Bisland sôld and conveyed toCalder, 
who, in the notarial act qf transfer, açsumed $16,67.5.12 of the purchase 
price remaining due from Bisland to Mrs. Goode. Tbis notarial act was, 
in 1885, recorded in both the conveyancing and mortgage offices of tbe 
pïoper parish. Calder bas gone into ingolvency, and tbe complainants 
are bis syndics. Tbe complainants, as ground for the injunction asked, 
urge tbat tbe original mortgage from Bisland to Mrs. Goode, not baving 
been reinscribed, bas become perempted, and cannot be the basis of an 
executory process. But this is a process based upon tbe assumption 
by Calder of a portion of tbe original purchase priée. Even if this 
mortgage to secure tbis price had become perempted, tbe privilège of 
Mrs. Goode, as vendor, still survived against the property, and was as- 
sumed by Calder before a notary, and in tbe présence of two witnesses. 
The Code of Practice authorizes executory process wberever a mortgage 
privilège exists in favor of the creditOr, which is evidenced by à notarial 
act executed before a notary and in the présence of two witnesses. Articles 
732, 733. This proof exists in this case. Tbe case of D^ean v. H&bert, 
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81 La. Ann. 729, is authority. There the act showed no mortgage, 
botdid show tiiat the purchase price was due which carried the ven- 
dor's privilège. Hère the act shows, in connection with the original 
mortgage, a mortgage claimed to be perempted, but an admittedly ex- 
isting and assumed privilège. That such an assumption continues, as 
against the new purchaser and upon the property sold, a vendor's priv- 
ilège, which outranks that even of the second vendor, is abundantly 
«èttled by the décisions of our suprême court, and was not questioned 
in the argument. As concernS Mrs. Goode, the citizenshîp of herself 
and Calder is such that the court bas jurisdiction over the cause and 
the «ss,— the mortgaged premises. This is true of Schwabacher, who is 
a çitiZÈittof Missouri. ' So far as the Home Insurance Company and the 
Crescent Insurance Company are concerned, they are citizens of this 
State, :and, therefore, of the same state as Calder; but they are citizens 
of another state than that of Mrs. Goode. They could not hâve insti- 
tuted the suit in the United States circuit court, nor can they hâve orig- 
inal process. But, the court being in possession of a res, in a proceed- 
ing oveE which it hadjurisdiction, they hâve properly intérvened to as- 
sert their.Eighfg in the res. In this respect they are likepeople claiming 
in an admiralty court liens which spring from state statutes. Theycan- 
not bring the res into the court, but may assert their privilèges after it 
bas been braught there by those having admiralty iliensV The injunc- 
tion is rpfuged so far as relates to Mrs. Goode, Schwabacher, and the 
marshal, and is allowed so far as relates to the independent executory 
process of the Home ând Crescent Insurance Companies, leaving them 
full rightto enforce whatever rigbte they bave as interveuers in this case. 



RlCHABDSON V. Walton et d. 
(Ctreutt Court, D. Delaware. January S3, 1893.) 

1. Ciy<mis,i!tios ov Conibaot— Fkaub— Evidbnob. 

A bill to set aside a contract dissolving a partnership alleged that, while plaintiff 
was ooufineâ to hls bouse by illness, his two cbpartoers insisted upon a settlement, 
and as a basis theref oï presented a statement, In which the year's profits were es- 
timated, at $50,000. Tho actual profits wero over $100,000; and plaintiff's book- 
keeper testlfied that before the settlement he had made a statement, on reguest of 
one of the défendants, showing profits of about that amount. It appeared, how- 
ever, that shortly after the settlement he made a statement showing profits of $60,- 
000, and défendants both testified that the statement showing $100,000 profits was 
made at a still.later date} that no statement was made before the settlement, and 
that the estUnate was bona fide. Eeld, that the charge of f raud was not made out. 

S. Bamb— Falsb Statements not Relibd on. 

Plaintiff possessed an Intimate knowledge of the firm'is affairs, and testified that 
when the estiipatewBs presented he felt satisfied that it was muoh too low. but 
that he acoepted it because of his critical physical condition, and upon the advice 
of his physlèlàn to give up business. Held that, even if the estimate was know- 
ingly false, he was entitled to no relief, as he was not in fact deceived. 

& Samb— MisoospTfCT DP Plaintipf. 

Wherè a partâer raised money on thé flrm paper to purchase a rival conoem for 
Us bwn beneflt, enticed away valued employés, and, under threats of liquidation 
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by légal proceedlngs, sought to enforoe a sale to hlmself, he has no equîty wWch 
will support a blU to set aside a contract of dissolution, made at the instance of bis 
copartners upon discovering bis wrougful use ot the finn's crédit. 
4. Bame— Lâches. 

Wtaere a bill to set aside an alleged Irandulent contract states tbat the faots con- 
cerning tbe fraud were communicated to tbe plaintitC nearly three years prior 
tbereto, and it appears tbat in the mean tlme, at intervais of every three montbs, 
be had accepted payment on a séries ot notes given nnder tbe contract, tbe dela^ is 
tatal to bis rigbt to équitable relief. 

In Equity. 

Ardhony Higgins and S. S. HoUingsworth, for complainant. 

George Gray and Benjamin Nidda, for défendants. 

AcHESON, Circuit Judge. In the year 1869 the plaintiff, Charles 
Bichardson, and the défendants, Ephraim T. Walton and Francis N. 
Buck, entered into copartnership in the business of manufacturing super- 
phosphate at Wilmingtoh, Del., under the firm name of Walton, Whann 
& Co. By their written agreement the term of the partnership was lim- 
ited to five years, but, without any formai or express renewal or exten- 
sion thereof, they continued in the business until July 13, 1885, when 
they executed articles of dissolution, whereby the plaintiff sold and 
i^reed to convey to the défendants ail his interest in the partnership 
business and property (except in certain scheduled claims and accounts) 
for the sum or price of $123,436.74, payable as foUows: $23,436.74 in 
cash; $60,000 in the défendants' 12 promissory notes, ail dated July 6, 
1885, each for $5,000, and payable, with interest, the first in three 
months, and the others respectively at the end of each consécutive three 
months thereafter; and the balance or sum of $40,000 on July 6, 1890, 
with interest, payable semi-annually, secured by a bond and mortgage 
upon real estate. Accordingly the défendants, about the date of the ar- 
ticles of dissolution, paid and delivered to the plaintiff the hand-money 
and the speoified securities, and he executed a conveyance to them. The 
défendants paid ail their promissory notes as they matured, and alsp the 
semi-annual interest installments upon the mortgage, down to the filing 
of the bill in this case, on October 12, 1888. 

The substantial purpose of the biU is to put a valuation upon the firm 
assets beyond the accepted value in the settlement, and to compel the 
défendants to pay the plaintiff a larger sum for his interest in the firm 
than the agreed price. The first and principal prayer is as foUows: 

"(1) That the said articles of dissolution bedeclared to hâve been procured 
by fraud and duress, and that the same be reformed in accordance with the 
real value of the flrm's assets at the time of said dissolution. " 

The bill chaînes in substance that in the month of June, 1885, while 
the plaintiff was ill, and confined to his house, unable personally to at- 
tend to business, and at a time when he was "threatened with flnancial 
ruin if he was unable to arrange for meeting" commercial paper on which 
he was indorser, the défendants pressed upon him the dissolution of the 
copartnership; that in the negotiations which followed between the plain- 
tiff, acting thrbugh his cbunsel, W. C. Spruance. Esq., and the défend- 
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itots, thèlatter preseûted astatement in wrîting as a basis for settlement, 
ifÛM'Woired the "(^s^icftated ptofiis fb;!- çurreïit year" to be S50,000, 
and the value of the plaintiff's interest în the firm to be él23,4S6.74, 
The tlext twô paràgraphs of the bill we think it best to quote at iength: 

f'(ilé) Tbat, while yottr orator believed that the basis' of settlement, the 
orljjfjûftl of whicb is înthe bandwritingof the respondent Buck, was incor- 
rect, and that yonr orator's share of the business, instead Of being worth a 
little more than $123,000, was worth inany thousand dollars more, yet your 
orator, in entering into the articles of dissolution hereafter referred to, r^Iied 
on the correctness of the estimate o(! profits, and the correctness of ttie bal- 
ance-aheet of July 1, ÏBb^^liich' was taken as the basis for tbeestimate upon 
which the artioles of dissolutloti were bàsed; and moréoVèr, your orator's 
physiçlan assured him that bis only cliance of life was an absolute rest, and 
tbat:^^ (îttdden shock migbt; reault in instant death. Tïiat under thèse cir- 
cu^Btancrài your orator. agtiledtotbis settlement, and executed the articles 
of^is^lUition, acopy of vyUicb is hereto aniiexed as part hereof. (14) That 
yo^r orator is informedapd believes, and avers that the respondents knew, 
as èarly à's the 16th of Jùne, 1885, that the bocks showëd that the estimafe of 
profits toJoly 1, 188^, i^hould be at least double the figurés stated by them. 
viz., 659,0é0, In the basis 6f«6ttlemetit^ that he believes and avers that they 
knew tbatthealleged depreoiatioa in the value of the reaiestate, tn-wit, $103k* 

000, Wâ8 moite ttian the reai! dépréciation." 

Thé iiekt (15) paragraph charges that the balance-sheet of 1884, which 
whîch'wfts tised to show whàt bredit the plaintiff was eûtîtled to on July 

1, 1884, Was a false balàhbë-sheet, and known to the défendants to be 
80. Bot ileitherthis charge, nor the one relating to thematter of dé- 
préciation in thé' i-eal estaté, was serionsly preissed at the argument; and 
cértiainïy the évidence does ïiot sustain either of thèse charges. Wô 
therefotè dîsiaiss tbëm wjthbtit further comment. 

Thë chargé deservihg SerîOtis considération under the proofs is the one 
relating tô thé déféhdàms' àlleged knôwledge, acquired as early as June 
16, l885i àb to what the f)rofifefor the then carrent buéinéss year weré, 
and tbéwithholdingof'thàt information from the plâiiitiff, whereby he 
was déiceived and injured.' This fcharge rests mainly, and, so far as di- 
rèét evidehce éoéâ, éxcrûsively, upbn the testimony of William M. Fran- 
cis, who was the.accountant of the firm. He testifies that on June 11, 
1885, 'bé'%yis'iskédby''thè défendant Buck to make up a stâtement 
showiftg the profits fot thè year ending July Ist, and that he did so, ând 
oh Jtihe lÔtli hftnded to Butek the statémeht, which showed the profits 
to be àbbilt $1'00,GOO. ' Ônithè otherhand, Buck dénies that he made 
Buch reqoest', -and he testifies that no statèment of profits was furnished 
him by FràincÎTâ on June 16th, or at any time until inthemonthof Juljr 
after the executîto of the articles of dissolution; and that he acted in the 
settlenpent w^tb the plaintifi' without apy spécifie information or certain 
knowledge>«8; to what the, profits were or vyould prove to be when the 
booksfhwld be settled up after the close of the ye(ir!s business; and 
that hefwouldihave sold;hi3 interest upon the estimate of profits which 
entered into the settlement. Walton testifies to the like eifect. To dé- 
termine the weight to which the évidence on this point is fairly entitled 
and theefiectto be given to it, it is necessary to ad vert to certain facts 
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and circumstances ^Krhîcli led up to the dissoliîtièn of the copartnership, 
and were closely connected, in pbiiit of time and otherwise, with the 
transaction. But we wili not particularly refer tothe voluminous proofs 
touching partnership affaira, and some différences between the partners 
of earlier and remote dates, for we do not regard those matters as mate- 
rially affecting the issue. It is sbown that in thembnth of March, 1885, 
without iuforining bis copartners, tbe défendants, of hiS' intention so to 
do^ tbe: plâintiff purchased on bis own private account the capital stock 
of the Wando Phosphate Company, -whose wbrks were located at Charleô- 
tonî S. C, — a Company engaged in the same business as Walton, Whann 
«fe Co.j and supplying fertilizers to the same région of country. Those 
Works, if owned by Walton, Whann & Co., and operated in conjunction 
with the Wilmington works, would bave been a great advantage to the 
firm; but, owned by the plâintiff, and run on bis individual account, 
the Wando works — especially by reason of their neamess to the southern 
customers of the firm — w«re likely to corne into dangerous rivalry with 
tbe firm. It appears that by letter dated Philadelphia, March 21, 1885, 
and addressed to William M. Francis, who was thenat Maçon, Ga., upon 
business of Walton, Whann & Co-, the plâintiff advised Francis of bis 
Wando purchase; stàted that he would bein Charleston on the 25th of 
the month, and invited Francis to join him there, "to bave a talk with 
me about future business, from Charleston." The letter thus ends: 
" AU the above is in the strictest confidence. W., W.^& Co. as y et know 
nothing of it." On April 7, 1885, the plâintiff wrotè to Francis for im- 
médiate information as to the amount of the season's sales by Walton, 
Whann & Co. at their Maçon office; and at the foot of the letter we find 
tbis injunction: "Let this be confidential." There is évidence. that this 
confidential correspondence between the plâintiff and Francis was kept 
up through raost of the month of April. Before bis purchase of the 
Wando stock, the plâintiff took înto bis confidence in respect thereto 
George A. Le Maistre, the superintendent of the manufacturing depart- 
ment of Walton, Whann & Co., and Albanis L. Anderson, their gênerai 
manager at Baltimore, and supervisor of sales of their products over a 
large portion of the southern country; and it is indisputably shown that 
the plâintiff had a secret arrangement — although, perhaps, not yet en- 
tirely definite in ail détails — with thèse two persons, who were old and 
invaluable employés of Walton, Whann & Co., that they should go into 
the service of the Wando Company, and bave an interest therein. Un- 
der date of March 23, 1885, the plâintiff wrote a letter to Le Maistre in 
which thèse expressions occur: 

"I see my way clear to get on in my opening to "W. and B. without a row. 
My reason for withdrawing my individual paper, etc., wiil be enough to urge 
to them for cutting down business, etc. I shall report the Wando purchase. 
Sliall not name you or Anderson in connection with it. • * * I feel con- 
fident (reasonably sa) tbat my plan for bandling tbem is a good one." 

Writing to Anderson under date of March 31st, the plâintiff, after 
mentioning the absence of tbe défendants upon the occasion of his visit 
to Wilmington that day, added: 
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" A.U this was very fortunate for me, aa I hatJ no interférence fa gettîng tha 
figures that I wanted, which I did to my satisfaction. • , * * I expect to 
inake my figures to-morrow, and to make my proposition tothem before tbe 
êndôf thé week." 

- Le Maistria and Andersen testify that it was part of the plaîntiffs plan, 
as diSçlosedby him to them, taacquire the jnterestof the défendants in 
Walton, ;Wb»lin & Co., and to run the two concems under one manage- 
ment; but, if he çould not buy from the défendants, then to put the 
Wilmington concem into the hands of a recel ver, and the finn into liqui- 
dation. There is abusdant corroborative and convincing évidence that 
the plaintifif had. determined upon that Une of action. In the course of 
his testimony he himself states: "I was advised that the partnership 
wàs a partnership at will, and I had a right to put it into liquidation on 
any, day I chose. " ; George W, Bush testifies that about the last of March, 
1885, in an interview with hipi, the plaintiff said "he was going to buy 
ont the business of Walton, Whann & Co.; that he had secured the serv- 
ices of the superintendent, the sales-agent, and the book-keeper; and 
that he expected to.buy the business of Walton, Whann & Co., — buy out 
the concern. * f * He said he would çompçl them to sell, or triât 
he would apply for a receiver." S. F. Osborn, who was a traveling 
salesmanof the firm,testifies: that in March or April, 1885, the plain- 
tifif told him that he was going to buy out Walton and Buck, and in re- 
ply to the remark of the witness that he hoped he would hâve no diffi- 
culty, the plaintiff replied " hè had them in such a position that they . 
could not do any thing; they -would hâve to accède to his terms. " Several 
other witnesses testify that the plaintiff, about the same time, made the 
like statements to them. On April ,2d the plaintiff met the défendants, 
told them ôf his purchase of the Wando works, and insisted upon the 
dissolution of the flrm of Walton, Whann & Co. Tbe plaintiff statea 
that he suggested either that the défendants should buy him out, or that 
heshould purchase their intérêts; but this the défendants deny, and 
they say that the alternative he presented was a sale of their interests to 
him or liquidation. 

It is ph)véd that in the year 1885 the plaintiff, without the consent 
or knowjedge of the défendants, or either of them, had had discounted, 
or had used for his owq personal beneôt, a large amount of commercial 
paper ofthe firm,-f-notes made by the firm, and notes of their sales- 
agents tô the order of tbe firm, and indprsed with the firm name by the 
plaintifif,"-— aggregatipg more than $100,000. The plaintifif allèges that at 
no one time laad he so in use an amount of firm paper in exeess of the 
surplus he had in the firm beyond the capital he was bound to keep 
therein. Thisis eontroverted, and we are not satisûed that the plain- 
tifif 's allégation is correct. But, however this may be, the more impor- 
tant fact appears that in his purchase of the Wando stock, which cost 
$116,000, the plaintifif used'$22,000 raised by the discount of notes of 
Walton, Whann:& Co., and on a pledge of the stock itself raised $85,- 
000. ■ The first intimation the défendants had that the plaintifif had 
made an unauthorized use of firm paper for his own private ends came 
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to them on AprJl 6, 1885, in a telegram irom the National Bank of the 
Republic at Philadelphia, announcing a want of funds to meet a note 
for $5,000, bearing the firm'sindorsement. The plaintiff had overlooked 
the date of the maturity of this note, and thus had failed to make timely 
provision for it. On June 3d the plaintiff fumished to the défendants, 
in response to their demand, a list of notes so used by him; but the dé- 
fendants tes^ify that they soon discovered that the list was incomplète. 
On June 6th Walton made a formai demand on the plaintiff that he turn 
over to the firm the Wando stock. About this time the plaintiff took 
eick. His symptoms were alarming, and he was confined to his house 
for some weeks. But his mental faculties were in fuU vigor always, and 
he was keenly alive to his own pecuniary interests. It should hère be 
Btated thàt the plaintiff had taken an active part in the business of the 
firm, and his gênerai knowledge of its affairs was not less than that of 
his copartners. Moreover, there is proof that he had repently sought 
and acquirèd particular information touching the condition of the firm 
and the value of its assets. On June 16th the défendants addressed a 
letter to the plaintiff, in which they said: 

"Because of transactions of yours in violation of tiieproper relations which 
should exist between partners in business, a knowledge of which, as you are 
aware. haà but lately been brought to our notice, we hâve deterinined to bring to 
an end our présent copartnership relations." 

— And to that end they requested an interview. No such personal inter- 
view took placé, but in ail the subséquent negotiations the plaintiff had 
the ad vice and active assistance of able, experienced, and vigilant 
counsel. 

In the first proposition of purchase made by the défendants the profits 
for the current business year were estimated at $42,000, which was the 
plaintiff's bwn estimate in April; but in the course of the further nego- 
tiations the estimate of profits was raised to $50,000, the estimated dé- 
préciation în the real estate was increased, and the défendants finally 
abandonèd théir claim to the Wando stock, to which theretofore they 
had tènaciously adhered. Thèse terms were ail eventually agreed on 
and incorporated in the articles of dissolution. It is proper hère to men- 
tion that for several months succeeding the dissolution Mr. Francis re- 
mained with the défendants, but left them in November, 1885, and then 
■went into the service of the Wando Phosphate Company, in whose em- 
ploy he has remained. It is statèd in the bill of complaint that in No- 
vember, 1885, Mr. Francis communicated to the plaintiff that "the es- 
timate of profits made the basis of the articles of dissolution was false, 
and that the respondents knew it was false at the time they presented 
it." As has been already intimated, as respects the alleged fraudulent 
conduct of the défendants in secretly acquiring information concerning 
the year's profits which they suppressed in their dealings with the plain- 
tiff, thé ohly direct évidence is that of Mr. Francis on the one hand and 
that of the two défendants on the other. This testimony is flatly con- 
tradictory. The plaintiff with confidence relies, as corroborative of the 
testimony of Francis, upon certain letters, calling for immédiate and 
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s^ecial information, dated June il, 1885, writteù By î^i^iancÎB hîmself, 
jbùt sîghed with the firiû Iiàme by Biick, addressôdïtè thff bAnch offices 
rif 'tîiè firm àt Éaltitûbre, Jack^onH^ille, Fia/, an^ Maçon, G^ The de- 
fendékife' explana-tion ,of the occasîbn of"thêse léti^iï is tbât théy were in 
àîstàtô'ôf great alairni' wKén thëylearned the large amount of the out- 
st'àiidîiig unauthorized is^e bfïïTm paper, and wérë ânxioils to know 
speediîywha't the àmount of the firm'S quick assets Was, and that they 
Bèt Ftàncis at Work to ascértain this, and not tb niafeé up a statément of 
profita for the curréïit business year. They bbth testiiy positively that 
the flrst statément of profits that Francis exhibited tb triém showed thé 
pxbfiiSjtbbe $60,37*6.98, and that this was made up after the dissolu- 
tion agreement was executed. Tliey produce, as confirmatory of their 
testiûlony, this paper, which confessédly is in Mr. Francis' handwriting, 
and vrad Inade by him about the middle of July ïhere îs aiso in evi- 
deijcé another statément in the haiidwriting ôf Francis, and made by 
him a few days after the one just mentioned, which shoWs the profits tô 
be IlOl , 277 . 91 , which figures are correct. Thèse two papers, the plain- 
tifi" insists, are only apparently and not really discrepant, the diflferences 
(as is alleged) being mërely a matter of book-keeping, as one or other of 
two methods of making closing entries is adopted. But, if this be so, 
the weighty fact yet remains that about the middle of July Mr. Francis 
made up a statément which plainly showed, and to the common appré- 
hension Would be understood as meaning, that the year's profits were 
$60,375.98 only, and both défendants swear that that was the first staté- 
ment of firofits he exhibited to thism. Furthermore, the testimony of 
Mr. Bailey, who was an assistant to Mr. Francis in June, 1885, as to 
the tben uhpbsted state of the reports from the branch offices, and as to 
what Francis was tbôn engaged at, etc., taken in connection witb the 
two July statements, tends at least to excite doubt as to the accuracy of 
Mr. Francis' recollection as to the tiirie when he made up his first 
statément of profits. The burden bf proof is upon the plaintiff. The 
bill charges fi-àud, and a reformation of the articles of dissolution is 
Bought. To entîtle the plaintiff to relief the proofs should be free from 
ail doubt, and convincing. But they do not appear so to be to us. 
Taking the prooft as a whole, this much can be safeïy said: that the év- 
idence is not 80 clear and satisfactory as to justify a decree sustaining 
the charge. 

But, if a dîifferent conclusion upôn the facts were admissible, still, 
in our judgtnent, the plàihtifif would not be entitled to the relief he 
seeks, for sevëràl reasohs. In the first place, his secret purchase, on 
his own account, of compétitive works; his unauthorized use of the 
notes of Walton, Whann & Co. in eflèctihg the purchase; his underhand 
arrangement with old and valued employés of the firm, whereby their 
services were to be withdrawn from the firm and transferred to his rival 
establishmeb'f ; àiid — having thus acquired thèse advantages— his attempt 
to coerce his copartners into selling their interestp to him under threat 
of liquidation by légal proceedings, — were acts so faithless and unfair to 
the delèndants as to deprive the plaintiff of any standing in a court of 
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equîty îrxjthj^B controversy. It is hère notable that the pîaîntîff does not 
eyen no^ p^er to make reparatiop by bringiog iuto the settlement the 
3^ando stoçkj or. propose to dpen the question of right thereto, but, 
liçlding on fo ail tîe benefits hebas already dgrived from the settlement, 
heaistg that the accepted estimate of profits be raised to augment the 
value of his interçst. 

Again, as wie haye seen, the plaintiff in bis bill states that when he 
eritered 4otp the seïtlement he believed that its basis was incorrect, a,nd 
that bis intgrest Jn the firm was "worth many thousand dollars more," 
But his pwn testimony goes far beyond this admission. Being under 
examination in clïief in bis pwn behalf, be testified thus: 

"Question, Was your familiarity with the value of the assets ot the Qrm 
at thi» time suffleient ta enable you to judge of the aocuracy of this state- 
tnent? Aiimer. Oh, yea. Q. How accurate was It? A. I was aatisUed that 
it was In rouiia nuthbers $80,000 less to me than it should be, although I 
%new it #às possible it might be $25,000 more than that short of what it 
should be;V 

He then procepded to particularize wherein be thçn judged the state- 
ment to be érronèous, namely, in "the déductions on real estate, guar- 
anty of current sales, the estimate of profits for the year, and the déduc- 
tion for doubtful accounts." Being asked why he accepted the basis of 
settlement îf he felt it gavp tim $80,000 less than he was entitled to, he an- 
swered that it was because of his critical physical condition, and the ad vice 
of hisphysician to give up business. It is then perfectly clear that the 
plaîntin dîd not rely upon the correctness of the basis of settlement pre- 
sented to him. Taking him at his pwn word, he was not deceived at ail. 
He had gufBcient knowledge of the real value of his interest in the firni, and 
the àlleged fraudulent statement of profits was not the determining cause 
of his entering into the settlement. Upon what principle, then, can the 
plaintiff be relieved from the conséquences of his deliberate act? The 
party complaining of misrepresentation must bave been ignorant of the true 
state of facts, and must bave given crédit to the misrepresentation, and 
bave been actuaUy misled thereby to his hurt. 1 Bigelow, Frauds, 521 ; 
Slaughter^s Adm'r v. Gerson, 13 Wall. 379. The motive which the plain- 
tiff states induced him to make a settlement involving a known pecun- 
iary loss, not having arisen ont of anything for which the défendants are 
responsibie, can afford no ground for avoiding the settlement. 

But finally, the bill of complaint states that as early as November, 
1885, Francis communicated to the plaintiff not only that the estimate 
of profits which was the basis of settlement was false, but that the de- 
fendants knew it was false at the time they presented it. Yet the bill 
was npt filed until Octobér 12, 1888. Nothing bas been shown to ex- 
cuse this delay. During this long peripd the plaintiff uttered nô word 
pf coniplaint; gave no sign of dissatisfaction. Without chaJlenging the 
settlement' be went on acoepting under it, at the end of each conséc- 
utive three months, $5,000, until ail the 12 promissory notes given 
by the defendapls were paid. By this acquiescenpe after full knowledge 
— by thùs rêcèiving and enjoying the fruits of the contract— the plain- 
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tiff has preciuded hîmself from équitable relief. Kerr, Frauds, 301. 
If hé niëant to rescind or reform the settlementupon the ground of fraud 
he was Bound to raov* promptly, and his delày àif nèarly three yeara 
was fatal. Oryme$ v. Sandera, 93 U. S. 62; SodUtd Foncière v. MWkm, 
185 U. S. 804, 10 Slip. Gt. Rep. 828. It has beeri repeatedly declared 
that there must be conscience, good faith, and reagonable dÛigence to 
call iiito action the powers of a court of equîty. McKnight v. Taylor, 1 
How. 161; Greaih?» Adm^r v. Si-ms, 5 How. 192. But thèse things are 
lacking in the plaintifiTs case. It foUows, then, from what has been 
said, thàt, so far as concerns the main issue^ — ^the one we hâve dis- 
cussed, — the bill of complaint mùst be dismissed, with costs to the de- 
fendants. 

The articles of dissolution provide that the défendants shall collect the 
scheduled claims, etc., excepted out of the contract of sale, and from 
time totinie, on request, account to the plaintifif for his share; and the 
bill charges failure and refusai by the défendants to do so. The answer 
dénies this allégation, but admits that there is a balance of $699.30 in 
their hands belonging tO the plaintiff, which they are willing ànd ready 
to pay oyer to him. This part of the case rests upon the bill and an- 
swer. W)B hâve had soine doubt whether we should disiniss the whole 
bill without préjudice to the plaintiffs right to sue at law for the amount 
coming to him out of thèse claims, or retain the bill with a view to a 
decree that shall cover every matter in dispute. But we hâve at length 
concluded to pursue the latter course. Perhaps the parties cah agrée 
upon the balance due to the plaintiff from thèse collections. But if 
they cannot do So, we will appoint a master to ascertain the amount, re- 
serving the question of the costs Of the référence until the coming in of 
his report. 

Walbs, District Judge, concurs. 
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(CtreuU Court, D. New Jersey. Maroh 35, 1899.) 

Sabbuknt»— Cbi^tion bt Dsiro— Boundino bt "Stbest." 

A peraon o#nlng a farm bordering on the sea, and intersçoted by a road raniilng 
parallel with the sbore, divlded the same ibto lots runnltig back from the sea to 
and beyond the road, and prepared a map thereof, upon whieb lot 18 was marked 
as a Street. Soon af terwards be conveyed a lot adjoining thereto, descrlbing lot 19 
as a "Street BO feet wide, to be kept openand used as astreet for the benefltbl those 
purohasiag lots. " Held, that there immediately passed to the grantee, as appur* 
tenant to his lot, a right of aocess to lot 18, and of passage to and f ro over its whole 
length and breadth, together with an easement of light, air, and prospect, and that 
no peraon subseauently deriving title from the grantor had a right to erebt • batb. 
hottse upon sàld lot above the Une of high water. 

In Equity. Suit by S. Rebecca Barbour against Mary A. Lyddy to 
enjoin interférence with an easement. Granted. 
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Applegate & Rope, for complainant. 

BahhiU & Lawrence and J. D. Boâle, for défendant. 

Geben, J. In 1864, Benjamin Wooley was seised in fee of a certain 
farm lying immediately south of Long Branch, in Monraouth county, 
in this state, which on the easterly side bounded upon the Atlantic 
océan, and wafl intersected longitudinally by a public road or street run- 
ning parallel with, and about six or seven hundred feet westerly from, 
the shore-line. Wisely foreseeing thatthis farm was so situated that it 
would be in demand for villa and cottage sites, Mr. Wooley had the 
whole of it laid out into lots 100 feet in width, extending upon the east- 
erly side ofOcean avenue (then generally called " Seabrook Avenue") from 
the avenue to high-water mark at the océan, and upon the westerly side 
extending from Âe avenue to lands belonging to J. W.Wallack. Thèse 
lots were duly numbered and plotted upon a map, which, however, was 
not made a matter of record. Upon this map lot No. 18 was laid 
out as a street 60 feet in width, extending from Seabrook (Océan) ave- 
nue to the sea. It was called "Adams Avenue." In October, 1864, 
Wooley and wife, by their indenture, duly executed and acknowledged, 
granted, bargained, sold, aliened, released, conveyed, and confîrmed to 
Edward Adams, in fee-simple, a parce! of land, so plotted as stated, 
and described as folio ws: "Ail that lot or parcel of land situate, lying, 
and being in Deàl, near Long Branch, on the east side of Seabrook 
avenue, leading from Benjamin Wooley's house to Green pond, and be- 
gins in the south-west corner of the lot hereby conveyed, in corner of a 
street fifty feet wide, to be kept open and used only as a street for the 
beneflt of those purchasing lots, and is called 'Adams Avenue; ' which 
said south-west corner is fifty feet distant, on the east side of Seabrook 
avenue, northerly from the north-west corner of a lot now belonging to 
Annie D. Wallack, formerl}' the Wadsworth lot; " and thence the de- 
scription proceeds, by metes and bounds and courses, to describe the lot 
conveyed, which was 100 feet in width, and extended from Océan ave- 
nue easterly to high-water mark at the sea, by and between the street 
named "Adams Avenue "on the south, and other lands of the said Wooley 
on the north. By varions mesne conveyances, the easterly half of this 
lot has been conveyed to, and is now owned by and in the possession 
of, the compMnant. * 

Soon after the conveyance made by Wooley to Adams, Wooley died, 
having first made, in due form of law, his last will and testament, 
wherein, among other things, he directed his executors to make sale of 
certain of his real estate of which he died seised; and the said executors 
did thereafter, after probate of said will and in exécution of this power, 
make sale and conveyance of certain real estate, which belonged to their 
testator, to one L, B. Brown. In the lands so sold and conveyed was 
included the lot known as "Lot No. 18," 50 feet in width, extending from 
Seabrook avenue to the océan, and which was, in fact, the street or pas- 
sage- way or road referred to in the deed from Wooley tO Adams, and called 
in that deed "Adams Avenue." The deed of the executors was in the 
v.49F.no.ll— 57 
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usual form, wîthout covenants, and;<îonveyed simply to-I/.-B. BroWn;the 
right, title, interest,,*Lajiti €stî<.te,;Wh,ich Wooley had in the lands, wMch 
was the subject of the conveyance, at the time of his death. Immedi- 
ateïf #l^r!.tti^,TaÇ(king of tljkfe conveyance, Brqwncaused, to be prepared 
and fo ihe ;filed in the pffice of the clerk of i^Eo^mouth coùnty a map 
showjïig the Iftpds so copyçyed to him by the ejcecu tors of Wooley, dfH 
CQaeedt 0^ '^hich said p^ap thelpt eaHed:"Adam8 Street " is marked "Lot 
Np. 18ff , iihe defendai^i, daims title to hçr lotgy which are designated 
pntbç Brpwnmap as lot* 9 and 12, through various; mesne conveyancea 
from]^Bi;own, In the déçds by ^hich the several conveyances were re- 
speçti^ejyjînade from Brqvcn to his immédiate graotee, and from thèse 
grantees tp theîr granteesv pnd so on nntil the deeds of conveyance to 
the defenidantj^re thèse ^ords, following immediately after the descrip- 
tion pf thf^prenaises conyeyed: 

••♦TiiJ^tMeri with the righbsof way to the Atlantic océan from aaid Seabrook 
avehueiové^hnd npun alot tîfty feet wide, laid dowd'dn said[Brown] map as 
No. ISiiandalsiotlifl right.to ereeta bath-hoMse notf exceeding eight feet by 
sixfeet uppn thesfaoreof jsaW oceap, in front of suid fifty feet, but net upon 
the bluff oir bank, and the riglit to bathe in said océan in front of said lot No. 
18; Said right bf way, right of building, and right ofbàtliing to be appurte- 
nanttotholdtof'làndhereby eonveyed, andtobe cbnveyèd herewith, by thei 
party of the second part, bis heirs and assigna, and not otherwise." 

By virtna pf;this grant, the. défendant has ereçted above high-water 
in^rk at thfi oçe^n, and within the limits ofAdaïns avenue, a building 
usedas a batJi and sammer-house combined, which rises some distance 
above, the top pf^e bluff, and is somewhat larger than the dimensions 
speçii^ed fpjp Jj^h-hooses in the dewi. This érection the complainant int 
sist is an uaàjptjiprizedfindunlawfnl; structure, which the défendant has 
placed withiiU ithie limits ofAdams avenue, in dérogation of her rights, 
and whichliOT riously aÉfeçts her property, and the easements apparte- 
nant thereto,ftn4 the objeptof her biU of complaint is to efFect the re- 
movalpf Buçh, building from its, présent location, and enjoin its further 
maintenance PT Jts re-ereotion within any part of Adams avenue. 
! The sole qijiçtstion, thehifis, what right did the complainant acquiro 
srith respect tp Adams ayçnue by the conveyance from Wooley to her 
granto^r? and ;b?s the defen^iant acquired any rights superior to those of 
the complainant by the conveyance to her from Brown? Wooley, at the 
da|e of his ccmy^yi^noe to Adams, (through whpm the complainant claims 
iiUe,) was thçowperin fee of ail the lands in question. It cannot be 
çlisputed that,^ owner of land may make such disposition of it, or im- 
UPse such seirvitudes upon it, as he may deem most bénéficiai tohisown 
interest. Ash^S been said: "Hemay found thereon a.city or a village, 
■pT a manuf^^ptpring qpoirnvinity, at his own free will, and he may adopt 
jpst Buch pie^^nres qonceming his land, npt inconsistent with the laws 
pf the landi'afl tp his hest judgraent may seem expédient." Thus, a 
land-pwner may ijppress upon his private property, by private contract, 
jnghts in the strictest sensé of the word, but enjoyable by others, anal- 
ogous, for instance, to the ordinary public rights of highway, and yet 
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confinie thèse rights tothè dv^nersiaiid représentatives 6f thé laiwî form- 
ing the subject of the contrâCt; and' mot only mày he impress upon his 
landsuch conditions aûd restrictions, but, at the saine tiine, he may in- 
vest the purchaser of a parcel of those lands with rights in bis remain- 
ing lands of which hé cannot be aiftelrwards divested, except by his own 
consent. Thus, where thé owner of land makes a niàp of it, showing 
streets upon it, and sells and convéysiotâ abtitting upbn, ând calling for 
such streets, but Such streets were iféver used or accepted by the public, 
the purchasers of lots nevertheless acquire the same rights in the streets 
80 called for, as against the original owner, and as against other pur- 
chasers, as they would if the streets were in fact public streets. 

In the case at bar it appears that the original owner of the land 
caused to be made a plan or map of his farm, divided into lots, of about 
a hundred feet in width, and upon thàt plan niarked down lot No. 18 as 
a Street 60 feet wide. The first conveyance of land, after the plotting 
of them by Wooléy, was to Adains, as bas been stated; and in the deed 
of conveyance to Adams the grantor recogriized this street bo laid down 
upon his map, and deolared that it was to be forever a street 50 féet 
wide, to be kept open and used only as a street for thé bénefit of those 
purchasing lots from him. Until there was some acceptance by the 
public of this street, it did not take to itself the character of a public 
highway; it remained limited in its use to those whô were to become 
thereafter pUrchaserg of Wooley's lots. Nevertheless he who first pur- 
chased a lot from Wooley, as well as the last purchaser, acquired by 
conveyahee certain rights in and in référencé to the street called for by 
such deed and map, which, immediately became appurtenant to the lots 
so conveyed, and are entirely distinct from, and are in addition to, the 
right of the grantee, as a part of the public, to use the street, after it 
shall bave been opened for use, and accepted by the public as a public 
highway. It nowhere appears that this street, Adams' avenue, bas ever 
been accepted by the public, and it is not a highway in that sensé. 
Nevertheless the right which Adams acquired by the conveyance to him 
of the lot bounded upon this private way or street is co-extensive with 
the right that he would hâve had if the street had been before then form- 
ally dedicated and accepted as a public highway; or, if that proposi- 
tion be too strongly stated, atany rate the right which he did acquire 
was that the private wayshould be preserved in ail respects as if it werè 
a public street. From which it follows that the rights which are bom 
of such conveyance, and are appurtenant to a lot conveyed under thèse 
circumstances, are — Mrst, a right of access from the abutting property, 
and a passage, to and fro over the street in its whole length and breadth; 
and, Becondly, the right of light, air, prospect, and ventilation. This 
doctrine was clearly laid down in thé case of Bamett v. Johnson, 15 N. 
J. Eq. 481, and Stm-y v. Rcî/Hroad Cb., 90 N. Y. 122, in which last cadé 
the court say that an owner whose land abuts upon a highway necessa- 
rily enjoys certain advantages from the existence of an opéh street adjoin- 
ing his property which belongs to faim by reason of its location, and are 
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not enjoyed bythe gênerai public, such as the right of free access to fais 
premises, and the free admission and circulation of liglit and air to and 
1;hrough his property. The saïae principle is stated in Washburn on 
Ea@ement9. 

^^^pplying tfais principle to the cpnveyance made by Wooley to Adams, 
it is apparent that the grantor impressed upon the land known as 
"^àmpi Avenue" a servitude in favor of the abutting land conveyed to 
Aaan^s,; and by virtue of that conveyance, and by opération of law, cer- 
tain ^aâements, such as hâve been mentioned, became appurtenant to 
the lot ,wbich was so conveyed, . When the executors of Wooîey conveyed 
to Brown, they conveyed only such right, tiile, estate, and interest in 
the, lapd as Wooîey had at the time of his death. In conveying, there- 
foré, to^^rown lot No. 18, M'hichis Adams' avenue, that lot was con- 
veyed subjeet necessarily to the servitude of ail the easements which had 
beconie appurtenant to the lot conveyed by Wooîey to Adams, and cre- 
atea by^suph conveyance. By that conveyance to Adams, Wooîey had 
depriyèd himself of the power tq make a conveyance in fee-simple, free 
frpm the servitude of thèse easements, and without condition or restric- 
tion, of lot No. 18, which, upon fais map, he had plotted as Adams' av- 
enue, and, of course, his executors cquld convey no greater estate than 
he himself could, nor in any less restrioted manner. As between Wooîey 
an4 A,d[ams, and their respective heirs and assigns, it was fixed by that 
first conveyance that the Adams' lot should bave, as appurtenant ease- 
ments, ;nghtof air, ventilation^ prospect, access, and a right of way 
from ,Ôj?e,ap avenue to the sea ovej" the fuU length and breadth of Adams' 
avenue, as laid out, 60 feet in width. Whatever conveyance, therefore, 
was mad^thereafter by the executors of Wooîey was made necessarily 
subjeçt to thèse limitations and restrictions. Nor could Brown, in his 
subséquent conveyances,; grant to those who purchased lots from him 
any privilège or right or easement inconsistent with the full, complète, 
and thorough enjoyment of the easements whichjby his grantor's own 
act, had become appurtenant to the Adams lot. So far as the grant of 
access to the océan from Océan avenue over Adams avenue to the pur- 
chaeer pf the lots, originally Wooley's and then Brown's, is coneerned, 
Brown had a perfect right to make it; but when he went further in his 
grant,, and authorized his grantëe to erect bathing-houses, nomatter how 
small,:»nywhere within the limits of Adams avenue, he attempted to 
grant whathe did not possess, and to do that which he had no power to 
do. Wooîey ihaddevoted Adams avenue to a spécial use, namely, ac- 
cess to the sea. Brown accepted the conveyance of Adams avenue, with 
that use impressed upon it. The only right in Adams avenue which 
Brown then could grant was a right of passage. That was ail that he 
had, as the grantee of Wooîey, and ail that he could convey to others. 
It foUows, tbierefore, that when, in bis deed of conveyance for lots for- 
merly a paftiÇf the, Wooîey estate, he sought to enlarge his own rights, 
and to invest fli& grantees with such enlarged rights by granting to thém 
the power of ereçting bathingrhouses within the limits of Adams avenue, 
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which would necessarily interfère with the enjoyment of the easements 
already appurtenant to the Adams lot, he did that which was entirely 
beyond his légal ability and hence wholly ineffectual. 

It was claimed on the part of the défendants that the right of access 
to the shore over Adams avenue should be construed to mean the right 
6f bathïng in the océan. It is not necessary to détermine whether this 
is a fait and allowable construction of the words used by Wooley in the 
opehihg of Adams avenue to thé use of his grantèe. It is very pjain 
that, admitting ttat access. to the océan over Adams avenue was fon the 
purpose of bathiijg, it does not foUow that those who lawfully use Adkms 
avenue to reach the océan for that purpose, had a right to erect within 
its limita bathing-houses which would efifectuklly interfère with, if they 
did not destroy it as a way. It seems very clear, therefore, that the 
allegedgrant from Brown to the défendant of a right to erect bathing- 
houses within the limits of Adams avenue cannot justify her in such 
érection; it was an effort on the part of Brown to convey a right of 
which hé himself was not possessed. The defendant'sdeed, therefore, 
does not in any way afford justification for her actions in this matter. ' 

It is very apparent from the testimony, I think, that the bath-house 
which bas been erected by the défendant encroaches very seriously upon 
the limits of Adams avenue. That avenue extends, beyond ail question, 
to high-water mark at the océan; and it is admitted that the baith-house 
of the défendant, which is a large structure 25 feet long and 13i feet 
wide, and rising 14 feet above the level of the top of the bluff, is mainly 
situated within the limits of the avenue above high-water mark. lÉ has 
been placed there in dérogation of the rights of the complainant, who is 
entitled, as grantee of Adams, to ail the easements appurtenant to the 
Adams lot, and fo ail the rights in, over, and upon Adams avehue, as 
granted by Wooley to AdamS. The structure of the défendant nécessa* 
rily seriously interfères with the full enjoyment of ail thèse easemelita. 
It is wholly unauthôriged; * it is an obstruction to the free passage ovéï 
Adams avenue; andj as the proofs show, is plainly an injury, irrepa^ 
rable, if the structure is permitted to stand, to the lands of the complain- 
ant. The practical «ffect of the action of the défendant in erecting it is 
to cause the resulîing limitation of way, of prospect, of enjoyment, to 
becoûje gwm appurtenant to the complainant's laud, to the serions in- 
terférence with, if not the certain extinguishment of, those very ease- 
ments which should be and are in law rjghtfully appurtenant thereto; 
The case, asstated by the complainant in her bill, has been satisfactorily 
made out, and she is entitled to a decree as prayed for, with costs. 
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SFBOtFta ':PEBFOBHA;KCB--FBAtrD-'EQTrii'ABLB ReUKT. 

i>^latitf owned, a balf interest in certain landi the other haU belontdnK to h}s 
ctaltdreii as belr»' to thé community intei-est of his dececbsed wlfe under the corn* 
nntntty law of Washington: Havlng mauried again, pletlfatiff oontracted to sell the 
/wbplé .tract for $fi,OQO, iiirUhout di^closlng bis marital i^ations, or the interest of 
bU '«/hlidreni the pupeh'iser bëing Ignorant of both. ' Plàlntiff subsequently In- 
'■ fonned tbe punohaser that he was unable to perform hisscOnti^act, beOause the land 
was çommunity proportar, and bis wife refused tp conyey bef^ share without an in- 
eréfwed coupensatiou. An ^greemeùt was then màde'bëtweeu the thrée that tha 
hmbàDd sbould donve|; bis interest for |3,000, and the wife hërs for a large sum in 
addition. Flaintiit gayçhls deed< aod recelved payment, but tb^ purchaser re- 
fused t6 perform his àgreehient mth thé wife on the ground that she had ho title. 
H« hid in fact learned the tme state of aflairs bef ore: making the: agreement, and 
ne^er intended to oarry il out wftb respect to ber., Held that, as he had recelved 
g00() title to a balf interéèt for à proportionate abatement of thé original prlce, and 
as aà parties were guUty Df deceit; eq,uity would aSord relief to none. 

In I)qviit|7. Suit by Barhee T. Blackburn and Sadie M. Blackburn 
again&t Charles T. Wpodiug. Deiçree dismissiug the bill. 
Gai^^jfta Parsona, for complainapts. 
0. F. Iifn» and £. Jl-Dmiiison, for défendant. 

HANf Q^D, District Judge. Tbe material façts to be considered în 
rendeiing a décision in this caseï are as folio ws : The complainant fiarbee 
T., Blackburn contraçted with the défendant to sell and convey to him 
for the price of $6,00Q certain lands situated in Chehajlis county, in this 
etate» the title to whicb, as shown by the public records, was at the time 
in said copiplainaut; the same having been by him in the year 1882 
pur<;hAi^ ^091 the United States. At the time of the puruhase said 
complainant was the hnsband of M. W. Blackburn, who died after the 
issuançe of the patents for the land, leaving nainor childj:en entitled to 
inheritjier portion of tbe commutiity property of herself and husband, 
situated in this state. After the death of his first wife said complainant 
was niairied to bis co-plaintifF, Sadie M. Blackburn, and the marriage 
relation. between them existed at the time of the making of said con* 
tract. When the contract was made the défendant was not personally 
acquainted with the çomplainants, and did not know of the existence of 
any marriage relation affecting the title of Barbée T. Blackburn to said 
land, or of any interest in said property in the ininor heirs pf said deceased 
wife. After the rnaking of saidr contract, Barbée T., Plackbum, through 
an agent;,; representedto the défendant thfit he was unable tp perform 
his contract iully, for the reason that the property was çommunity prop- 
erty, and that his wife, Sadie M. Blackburn, had not consented to the 
contract, and that she refused to exécute a conveyance of the land with. 
out the payment of a larger sum therefor than the price fixed by said 
contract. He then offered to convey ail his interest in the property for 
one-half of said price. Thereupon, through negotiations conducted on 
behalf of Barbée T. Blackburn by his said agent, and in behalf of his 
wife, Sadie M. Blackburn, through another person, acting as her agent, 
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and the défendant acting also through an agent, a verbal tinderstanding 
was arrived at to thé efiFeCt that Barbée T. 'Blaokbam shouH exécute 
and deliver to thé défendant à warranty deed to thé property for the 
considération of $3,000, and Sadie M. Blackburn should give a quit^ 
claim deed of the property to said défendant for an additional sum of 
$11,489, and said défendant was to pay to the agents of the two com- 
plainantô the total sutti of $14,489. With the expectation that the 
arrangement, as understôod and verbally agreed to as aforesaid, would 
be ftilly carrîed ont, Barbeè T* Blackbum, through his said agent, ex- 
ecuted and delivered a warranty deed to the défendant, and received 
£rom the défendant $3,000. Immediately after obtaining possession of 
said deed, the defendant's agent caused the same to be filed for record, 
refused to proceed ahy further in exécution of the verbal agreement, and 
at once notified said agents of the complainants that he bad no intention 
ofpaying the additional $11,489, and did nbt want the quitclaim deed 
from Sadié M. Bladkbum, tbr the reason thàt she had no interest in the 
property. The complàitaarits did not inform the défendant at anytime 
of the fâcts ita relation to'the marriage of Barbée T. Blackburn to Mi W. 
Blackbtirô; or of her dfeâth, or of the comnrabity interest which she had 
dviring her lîfe-time in the property, or of the fact that there weremindr 
children of Barbée T. Blackburn entitled to au interest in said property. 
By the représentations made, and the withholding of information of 
material facts, the complainants intended that the défendant should act 
under the erroneous belief that the property was the community prop- 
erty of the complainants, and that together they could convey a com- 
plète title. The défendant, however, throngh other Sources obtained 
true information, and was fuUy informed of the facts affecting the title, 
and of the inability of complainants to convey the property at the time 
of obtaining the deed from Barbée T. Blackburn, and intentionally in- 
duced himto deliver said deed byfalsely pretending that he would pay 
the additional Bum for à quitclaim deed froni Sadiô M. Blackburn. 

The lawa Qf this state in force at the time of the purcfaase of the lands 
by Barbée Tl Èlackburn véstéd the title in him and his then living wife 
as community property, and it could not be sold or conveyed during her 
life-lime, faor could any ihtere^t therein be sold or conveyed without 
both husband and wife being joined in the contract of sale or deed of 
conveyancè. Upon the death of the wife the community estate was by 
opération of law so changed as to become at once vested in the surviving 
husband and the children bf the marriage as tenants in common. The 
husband could thereafter sell and convey his undividéd oné-half of the 
property, but the interest of the children as owners of an undividéd one- 
half could not be affected by any contraot or deed of their father. Any 
agreement madè for the conveyancè of the property from Sadie M. Black- 
burn was and is void for want of considération, as she had no interest 
in the property. Her deed purporting to convey the land or any inter- 
est therein could bave no efféet ex:cept to deceive and defràud persona 
ignorant of the date of her marriage. Such being the condition of the 
title and the rights of the parties respecting the same, the transactions 
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ih efifect amount to an attemptoQtbe part of the complainants to deceive 
and defraud the défendant, and a counter-attempt on the part of the 
défendant to deceive them, witb the resuit tbat the former haye received 
$3^000 of the defendant's raoney, which the défendant paid intentionally 
ànd voluntarily, intending thatthey should receive it and retain it; and 
the défendant has obtained possession of and retains a deed to the prop- 
erty from Barbée T. Blackbum, with covenants for title, which, although 
it purpdrts to convey the entire property, isa valid con voyance of only 
an undiyided one-haîf thereof ; and by the Conveyance of said undivided 
one-half înterest to the défendant, Barbée T. Blackburn has in part ex- 
ecuted a coutract which he voltintarily made with the défendant, and in 
doing 80 he bas exhausted his power to perform said contract, so that 
it remains partially unperformed and broken. There has been an abate- 
ment of the contract price, corresponding to the différence in value of 
the property conveyed by thé deed and property which the vendor by 
said contract assumed to sell and promised to convey. The liability of 
the complainant upoû the covenants of his deed is no greater than upon 
his bn)kËQ contract. I consider that there will be no failure of justice 
if a court of equity simply leaves ail the parties in the situation in which 
they hâve placed themselves. Let there be a decree dismissing this suit, 
witb cost» to the défendant. 



RicHMOND & D. R. Oo. V. Blake h al. 
(Circuit Cown, D. South Carollna. March 26, 1S93.) 

1. ÎLLikit Taxation— iNjtwoTioN—TaNDBR—PATMBNT Nunc pkoi TnKO. 

A biU by à rallroad ocimpany againat sevoral oounty treasurers, to enjoln the col- 
leotion Qf an nnlawful asfKissineut, admitted that a certain amount waa due, averred 
.. that It hàd tendered the saine at tha proper tlme, and that the trâasurers refused to 
recelvs Us, and:oiSeTe4 te ttay the money into ooiirt. Thereupon the several treas- 
nrers^i^tei^ed their appearstnce, and moved for an order requlring the company to 
pay niim: pro tùno the suins before tendered. Beld that, as the order would be 
binding upon tbe parties bnd privies againat al^ the world,th,e company could not 
objept on the éround that tbe payment mjght jeopardize sopie of its rigbts, or that 
som0 advantage migbt be taken of it elaewhm. 

si. 'SAMBi 

The company could not Qbject that the action of the treasurers mlght not be bind- 
ing on the State, which' was not a party, since the conipany itself had sought to 
hà^'e thë assessment declared invalid without making the state a party to the bill, 
and simçe the court would hâve no right to hold the money until the state submitted 
to its jnrisdictidn, as this would be taking advautage of her necessities to ooerca 
her. ' ' ' 

In Equity. Bill by the Richmond & Banville Railroad Company 
against Blake and others, county treasurers, to epjoin the collection of 
taxes. Heard on a motion requiring complainant to pay certain moneys 
admitted to be due. Granted. ; 

MitcheUà Sm,i&, Smyihe & Lee, i^îte Simom & Moffeit, J. T. Barroffi, 
BfavAeiy & B<unwél, and CaOïrau, FeKa, Anad & Codiran, for complain- 
antsl'.- ■■ 
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/. L. McLaurin, Atty. Gen. of South Carblina, Lord & Bwrhe, and Ira 
B. Jones, for défendants. 

SiMONTON, District Judge. The bill is filed against certain persons 
fiUing the office of county treasurer in the several counties named therein, 
and certain other persons, sheriffs of the said counties, respectively. 
The prayer is for a perpétuai injunction against them from proceeding, by 
levy or otherwise, froni coUecting a tax based upon an unlawful assess- 
ment. The bill adrnits that there is a certain sum lawfully due, avers 
that this sum bas been làwMly tendered to each one of tbe défendants, 
who are trèasurers, at the proper place, within the proper time, and in 
lawful money, and thàt such tender bas been declined. It craves leave 
to pay the money into court. Upon the filing of the bill, a rule to show 
cause was issued against the défendants, requiring them to show cause 
on the first day of the ensuing term, (4th April next.) In the mean 
time, "the restraining order was entered. Attorneys representing the de- 
fendants came into cottirt, and entered a motion that the complainant be 
orderbd again to tender the money previonsly tendeted. No appearance 
of any kind had been entered, and no défense or pleà filed in their be- 
half. As a matter of pràctice, it is well to say that, under thèse cir- 
cumstanCes, the motion could not bave been entertained. The défend- 
ants were not in court, had npt submittëd themselves to its jurisdiction, 
and could not be heard by counsèl. An uiiqualified appearance bas 
now been entered. The niotion has been modified, iso asto be, ineffect, 
that the complainant nuricpro tonc pay to the several trèasurers the sum 
of money tendered to each on the l9thor 20th February last; such pay- 
ment to bave the same forcé and effect as if made and received on the 
day of said tender. The. case has been heard upon the bill and its ex- 
hibits, and on affidavits ôffered by the défendants. 

It is a matter of extrême delicacy to interfère with the means by 
which moneys are raised for the revenue of the state. In the language 
of thé suprême court in Dows v. City of Chicago, 11 Wall. 108: 

"It is upon taxation that the several states cbiefly rely to obtain tbe means 
of carrying on tlieir respective governments. It is of theutmost importance 
to ail of them that the modes adopteâ to enforce the taxes levied should be 
interfered with as little as possible." 

While, thérefore, in many cases, tbe courts must interfère wben there 
is danger of injustice or a violation of the law, {Pellon v. Bank, 101 U. 
S. 148; Ctmmings v. Bank, Id. 153,) everj' précaution is taken to limit 
the interférence within the narrowest necessary limits, and to prevent any 
delay which can be avoided, (Dows v. (My of Chicago, supra.') The court 
takes care that only so mïïch of the tax is enjoined as is claimed to be 
illégal. It requires as a condition précèdent that the amount of tax ad- 
mitted be paid or tendered. " It is the established rule of this court 
that no one can be permitted to go into a court of equity to enjoin the 
collection çf a tax until be bas shown himself entitled to the aid of the 
court by paying so ihùch of the tax assesséd against hîm as it can plainly 
be seen be ought to pay. Before be asks exact and scrupulous justice, 



jteimust flrat do eq^ity, by payingeo much as it is (^ear he ought to 
pay, and delay only the remainder." Bankv. ^imioB, 103 U. S. 732; 
State Railroad fax Cases, 92 U. S. 675. The complainant fulfiUed this 
condition, and tendered ntb« sums admitted. The tender having been re- 
fused, «ttd pnly becaiwe U was refused,,tbe leave is asked to pay them 
into çoprt. The leimi^d çounseil wbojed for the çsomplainant objecta to 
tlje motion of tbe défendant, from fear that some right of the complainant 
may bejputin je9ipar4y,;X)r that an advantage may be taken elsewhere 
of thia,(^(}t. ^t will be observed that the order to pay the money into 
court Wasiihe alternatt^fe pf its reçeipt by the county treasurers. It is 
ma4f.nece86ary simply bçcause of their refusai to receire it on the day 
it wa9 pSiered. As a tepder, it is a continuous act. If ^he prayer of the 
défendante be alïowed, and they be permitted to do now what they should 
hâve done on theday pf the tender, the receipt of the money must re- 
late bapk ;lfp that day »; and it must operate precisely in tl^e same way, 
and to tbçïfiame extent,,^siit would hâve operated then. Even were this 
Dot the case, the court hajs before it ail the parties pn both sides of the 
cause-irT i^i^ order and. decreejUnless reversed by a superior court, will 
bind JtUemfand their ppivies as against the world. ït is urged that, as 
the mpneymll eventuaUy become— may now be — the money of thestate 
of Sou)bl](.(^roiina, no action on the part of or against thèse défendants 
can pr^ude the state. This may be true. But a final decree upon the 
legality of jihis assessment is soughtin this case, thèse défendants belng 
the only parties. If s\tcb final decree canbe made so to operate as to 
make such as^essment wholly void, surely an order or decree made upon 
thia interlocutory mption, ail the parties being witbin the jurisdiction of 
and supnaîttiçig themselyfs to the coûr^, would hâve an equally control- 
ling effeçji. The cpurt cannot hold thia fund, admitted to be payable 
to the défendants, unti,! tbe state shaU ,come in and submit to its juris- 
diction,, , This would bq tbe use of thp «xtreme nepessityof the state to 
coerce iejr. If there be any danger or fear in this cause, it arises from 
the peculiaï cbaracter of, pur fédéral System, and cannot be avoided. 
The mppey now in question will beçome a part of the revenues of the 
state, Ijt is JQow due ti) the state by th© several défendant treasurers, 
chargeci to them, To discharge themeelvéB.they must pay it over when 
received to the state, and ^o tanto discharge the complainant. Both 
parties ba-ve expressed their désire that the admitted sums go into the 
treasury,pf the state. >, Complainant shows this by its tender, the défend- 
ants by tpeii motion. As, we hâve aeen, no delay wbich can be avoided 
is permis^ble.: jPrecaution inust be t^en that no rights are compro- 
mised. 1 Deppsiting tlie money in the registry, and drawipg it oui im- 
mediatdy,vyifpu^d be circuitpus and idle., But the défendants bave re- 
fused a le^,, tender, made to them ^t much expehse and with great 
trouble.,, ^Jipy cajinot expçct the same fbrmalities agaln. Indeed, their 
motion nçôessariJy dispens/sSjWith tbesÇj. They hâve copie hère to retrace 
their steps, and must obtairi iheir reqpest iiere. 

It is ordered, adjudg^d, and decreed that the complainant deposit with 
the clerk pf this court, witbin 10 days from the date of this o;der, a ce]> 
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tîfied check, drawn Upon a âôlvent bank, payable to each county treas- 
urer deferïdant hereih, the check to such treasurer béing for the same sum 
of money heretofore tehdered'to him by complainant as the snm ad- 
mitted to be due; that thé said clerk deliver to each of said défendants, 
or to bis attorney in this causé, the check so drawn; that upon delivery 
of such check, the bank upon which it is drawn remâining solvent, it 
shall be received and accépted as of the day of the original tender, with 
the same Ibrce, efièct, and opération, to every intent, purpose, and in- 
ference whatsoever as if thé môney was actually received on that day. 
Âll questions as to the costs of this receipt aad delivery are reserved. 



Gbeen .a d. V. Chicago, S. & C. R. Co. et ol. 
(Circuit Court of Appeals, Sixth Circuit. Janvtary 13, 1893.) 

1. Appuai^-Aïtirmancb— Maîibatb— Alm)wancib ot Interest. 

When a judgmetit for money which does not award interest is afDrmed wttbont 
référence to the question of interest, such a decree i« to be taken by the lower court 
as â déclaration that no interest is to be allowed. i 

3. Same— StrpEEMB Coukt Rule. i 

RUIe 23, Sup. CU U. S., providing for the allowance of Interest on afBrmed jndg- . 
mentB, is for the guidance of the suprême court only, and does not authorize an in-, 
ferior court to add an award' of interest to a decree affirming its own judgment; 
tbe funeUon of the interior court in such cases is ministerlal, ratber than judioiaL 

In Equîty. 

Notris & Noms, for appellant. 

T. J. 0*Brien, for appellees. 

Before Jackson, Circuit Judge, and Sage and Swan, District Judges. ' 

Jackson, Circuit Judge. In the matter of the appeal of Henry Day 
from the onier of the circuit court of the United States for the western 
district of Michigan, Southern division, upon the pétition of Daniel E. 
Sickles and Benjamin P. Stevens in the above-entitled cause. Under 
foreclosure proceedings in the above-entitled cause, a fund was brought 
into court for distribution among holders of the bonds of the défendant 
railrôad Company. In the distribution of said fund, Henry Day, assignée 
of Benjamin Richardson, by mistake was paid and received more than 
he was properly entitled to by the sum of $2,173.91. By decree en- 
tered in the cause on October 8, 1883, said mistake was corrected, and 
said Day was ordered to reiund said overpayuient, which was adjudged 
to belong to several clairaants in certain proportions and amounts. From 
./is order, and the decree of distribution telating to other matters not 
necessary to be noticed, Day appealed to the suprême court. This ap- 
peal was taken in November, 1883, and Day filed an approved super- 
tedeaa bond, as required in the allowance thereof. On Jauuary 18, 1890, 
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the,^ra^fBe court afBrmed the deqree of the circuit court. (10 Spp. Ct. 
BiÇPs ^^çQ») and ordered that said Henry Day, within 15 days after serv- 
ice ï^po|ri bim or his soliciter of a copy of the decree, should pay into 
court t|e8um of $2,173.91 as haying been overpaid to hira, and the 
cause: jWfts remanded to the circuit court, uuder the usual mandate that 
'^j/^bu therefpre are herehy commanded that such exécution and pro- 
ceedings fcé had in said cause as according to right and justice and the 
laws pf jkhe United States ought to be had, the said appeal notwithstand- 
ing." . êàid mandate, affirJiiing the decree and directing the circuit court 
to prpçeed Tvith its exécution, was filed in said court in July, 1890. 
Thereaifter, on March 12, 1891, said Day paid over to the clerk of said cir- 
cuit court the amount so decreed against bim, ($2,173.91 ,) but declined 
and refused to pay interest on the same. Thereupon Benjamin F. Ste- 
vens and Daniel E. Sickles, two of the several claimants interested in the 
principal of the amount so refunded by Day, on April 15, 1891 , presented 
their pétition in the cause, reciting the foregoing history pf the proceed- 
ings, and praying that sàid Day might be required tô pay into court the 
interest on,said sum of $2,173.91, for distribution, in pursuance of the 
terms of the decree. To this petitibri Day appeared by his solicitors, 
and interposed an ore tenus demurrer or objection to the-same and to re- 
lief .epij^ght. 

. The^qnestion presented by tbe pétition was heard by the district judge, 
(Hon. H. F. Sevbrens,) holding the circuit court, who held that said 
Day was liable for and should pay interest on said sum of $2,178.91,so 
adjudg^d against bim, from the 28th day of Novembér, 1883, up to 
Marcb 12, 189.1, wben tbe principal was paid according to the rates of 
interest authorized by tbe statutes of Michigan during that period. The 
amount of such interest was $1,048.19, and this sum said Day was or- 
dered to pay into court within 10 days from. the date of the order. From 
■this decree of the court, adjudging him liable for $1,048.19 as interest, 
and ordering; biiû to pay tbe same into cotirt, said Day bas appealed to 
this court. He assigns varions grounds of error, oijy one of which, 
in the ,yiew we take of the case and questions involved, need be noticed, 
and that is, that the court below erred in holding bim liable for and in 
requiring biip.tp pay interest on tbe said sum of $2,173.91, which he 
was directçd to refund by the decree, ofOctober 8, 1883, from the date 
of perfepting bis appeal to. the suprême court. It will be observed that 
neitber tbç 4^cree of October 8, 1883, nor the judgment pf the suprême 
cpurt afBrming the same, and remanding the cause for the exécution 
tbereof, pr^ers o.rdirect§ the payment of interest on the amount said Day 
was required po refund. Had the circuit court, after the cause was re- 
ti^rned to it upder the mandate of the suprême court, any authority, 
ppwer^, or j^irisdiction to entertain the pétition of Stevens, and Sickles, 
and.tp direct pi: adjudge that Day should, pay interest on said sum of 
$2,17^.91,,,!lVj|iicbhe was ordered to repay by the decree of October 8, 
l'8§'3? tWe thiiik not, under the authority of In re Washington & G. R. 
Cb. j .l^iiÇf.p., S. 91-96, 11 Sup. Ct. Rep. 673, wliioh is conclusive on 
tbis.'<jues;(|pn.. :,. 
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It îs suîggestea that such interest waa àûthorized by thè twenty-third 
rule of the suprême court, (8 Sup. Gt. Rep. XIII.,) which provides 
that — 

"In cases where a writ of error is prosecuted to this court, and the judg- 
ment of the inferior court is afflrmed, the interest shall be calculated and lev- 
ied from the date of the judgment below until the same is paid, at the same 
rate that similar judgments bear interest in the courts of the state where 
Buch judgment is rendered. * « ♦ The same rule shall be applied to de- 
crees for the payment of money in cases in equitj, unless otberwise ordered 
by this court. " 

. There is nothing in this rule to warrant or sustain the action of the 
circuit court in the case under considération. The rule bas référence 
alone to the action of the suprême court on the subject of interest upon 
the affirmance of judgments and decrees of inferior courts. It was in- 
tended to prescribe the gênerai rule and régulation of its own practice 
in the matter of interest. It is not to be enforced by inferior courts to 
which mandates of the suprême court are sent, to exécute and carry înto 
effect judgments or decrees on which that court bas not awarded or di- 
rected the allowance or payment of interest. Whether interest shall be 
allowed on the aflSrmance of a judgment or decree of the lower court from 
the date of its rendition is a question for the considération solely of thé 
suprême court, especially where interest is not awarded as a part of such 
judgment or decree by the inferior court. Where the judgment or de- 
cree of an inferior court does not expressly award or carry interest, and 
the suprême court merely afBrms such judgment or decree, and says 
nothing on that subject, "it is to be taken as a déclaration of this court 
that, on the record as presented to it, no interest was to be allowed." 
140 U. S. 94, 95, 11 Sup. Ct. Kep. 673, 674. In such cases it is the 
duty of the inferior court to which the mandate of the suprême court is 
directed to enter judgment or decree strictly in accordance witb the judg- 
ment, or decree of the suprême court and "not to add to it the allowance 
of interest." In Boyce v. Grundy, 9 Pet. 275, cited with approVal in 
the case of In re Washington & Q. R. Co., 140 U. S. 96, 97, 11 Sup. Ct. 
Rep. 674, it is said: "The decree of the circuit court allowing interest 
in such a case is to ail intents and purposes quoad hoc a new decree, ex- 
tending the former decree." This, under a mandate from the suprême 
court in cases like the présent, the inferior court bas no authority to do. 
Its duty and function are ministerial, ratherthan judicial, in such Cases,' 
inasmuch as it is executing the judgment or decree of a higher court, 
instead of its own judgment or decree. In Kimberly v. Arms, 40 Fed. 
Rep. 651, the authorities on this subject are cited. They establish that 
under a mandate from the suprême court the inferior court cannot vary 
in any way; the decree of the former, or give other or further relief, but 
is limited to the exécution of the mandate. Our conclusion thefefdre 
is that the decree of the circuit court ordering theappellant, Henry Day, 
to pay the sum of $1,048.19, as interest on the amdunt he was decteéd 
to refund, and which he hasrepaid into court, waserroheousj and àboùld 
be reversed, and it is accordingly so ordéred and àdjudgedj with ôbàtSi 
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îli^ caae wî^ .J)e;remand!E^ tptli^fiircuit court, with diroctîoijs tô dîs- 
piiss tbe peti^içnof ;Paniel E. Siç|}lQsi;and Benjamin F. StevenSj'ou wMch 
the decree against Henr^ Day was made. 



. , ; DixoN ». Ordee , OF Railway Conductobs or Amebica. 
(CtrcuU Comt, E. D. WiMxmsin. Aprll 18, 1693.) 

FOBBÏS» iNSmUNOB COMPAKIBS— AOBSTS FOR SerVIOB OT PbOOBSS. 

Where the régulations of an association having a beneflt department require the 
feecretarj^ of each local division to éertlfy to the health of evei-y applicant for in- 
BaraB<)è, to keep a correct; list of the members of the beneflt âepattment, to place 
tb^reont^enameof any metaberof tl^e Insurance department, joininghis division 
bjl' tHtntifér from any ûtliër division, and also make it thé duty 6f members to no- 
' ttfyrbijniof any changes «t residencevsuch secretary must beconsidered an Insur- 
ance fazent" of the association, under K^v. St. Wls. § 3687, subd. 9, and section 
1977,'déolàriAR who sball be considered agents of a foreign Insurance company for 
tbe purpose <df receivlng service of prooess. 

At I^jy.; Action by Mary Dixon against the Order of Railway Con- 
ductorsof Aoiçrica to recqver uponan insurance certificate. Heard on 
motiop io vacate tbe service of process and dismiss the action. Over- 
ruled. 

C/w«,,4i C'^''^» for the motion. 

Wigman & Martin, opposed. 



Jenkpîs, District Judge^ Th îs suit was brought in a conrt of the state 
of Wiscpnsin, and removed into this court by the défendant. The plain- 
tiff claims under a certain certificate of insurance, issued in 1885 upon 
the lil'e pf ber deceased huaband by the "Order of Railway Conductors," 
then an unincorporated association, subsequently, and in 1887, incor- 
porated under tbe laws of the state of lowa, and baving ils gênerai of- 
fices withiq that state. ïhe summons was served in Noveuiber, 1890, 
(1) nppn W. Pi Daniels, tbe grand secretary of the order, and a rési- 
dent of the atate of lowa, wbile temporarily within the state of Wiscon- 
sin, in attend^nce, as such ofKcer, upôn a suit depending in this court 
against/tbedefendant;. (2) upon Charles D. Baker, a résident of Wiscon- 
sin, and secretary of a subordinate division of the order, located within 
tbat state. The défendant now moves to vacate such service of process, 
and todismis^ tbe action* upon tbe gtound tbat each such service was 
jinautbpri^ed bylaw. 

; The st^tpteaof Wisconsin (Rev. St. Wis.§ 1953) require every life in- 
surance corpora.tion not organized under the laws of this state, before 
dping business [therein^ by written instrument deposited witb the com-- 
missioner of ipgorance, to designate an attorney, résident within the 
state, upoiî whom process against the company may be served witb re- 
8p<jct to AHy oause of action arising out of any business or transaction 
within the stftte.; ;; Aaotli«r statute (Rev. St. Wis. § 2637 , eubd. 9) pro- 
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vides ihat service ôf process «pon any insurancë corporation not or- 
garlized under the laws of Wisconsin mày bè made by delivery thereof 
to the-àttorney desigiiatéd by section 195'8, or to any agent in thé state 
of sxich corporation, within the definitioû of section 1977. That section 
(1977) déclares that— ' 

"Whoeversolicitsinsuranceinbehalfof any Insurance corporation, • * • 
or transmits an applicaticsn for irisurance, or a policy of insurancë, otber than 
for himself, to or from any sucb corporation, or wbo makes any contract for 
insurancë, or coDects any premium for insurancë, or in any manner acts or 
assists in doing either, or in transacting any business of like nature for any 
insurancë corporation, or advertises to do any siich tbing» shall b« held to be 
an agent of such corporation to ail intents and purposes, unless it eau be 
sbôvn that he receives no compensation for such services." 

It haa beeû ruled that, with respect to foreîgn insurancë companies 
and the service of process upon them, and by Virtue of Rev. St. Wis. 
§ 2637, subd. 9, any person doing for such company any of the aists 
specified in section 1977 is an agent of the company, so fal- as regards 
the service of process, although he may not receive compensation fof his 
services. State v. Nm-thwestet^ E. & L. Asa'n, 62 Wis. 174, 22 N. W. 
Eep. 135; SUite v. United StaU^ Mut. Ace. Assi'n, 67 Wis. 627, 31 N. W. 
Rep. 229. The purpose Of this législation is clear; It. is to compel 
every foreign insurancë Company doing business within the state to be 
subjectéd, with respect tôsufch business, to the jurisdiction of the courts 
of the state. Out of abundant caution, and in anticipation of failure of , 
duty by a foreign insuraiice cbmpany, doing business within the state, 
to appoint an attomey upon whom service may be made, the law désig- 
nâtes as such ^ent any person wbo for such company does, or aids or 
assists in doing, any business of like nature to that of soliciting or con-' 
tracting for insurancë, transmitting applications for policies, or collect- 
ing premiums. 

The corporation défendant is composed of conduètors of railways 
throughout the United States, àssociated in divisions or' lodges in différ- 
ent parts of the several States. It bas a grand division, composed bf 
certain desîgnated élective officers, and of représentatives from each sub- 
ordinate division. The grand division bas exclusive jurisdiction over 
the subordinate division^, àùà is invested with executive, législative, 
and judicial powers, and with the control of the insurancë department. 
This insurancë branch of the corporation is designed to furnish material 
aid, from a fund obtained npon the assessment plan, to such disabled 
members, and to the widows and cbildren of such deceased members, 
as hâve availed themselves of its benefits. It is, in effcct, a mutual in- 
surancë company, under the çontrol and direction of the grand division, 
composed of those members of the order who may choose to participaté 
in its beneôtSvand insuring its members against death and total disa- 
bility from accident and diséâsè. 

Unquestionably, this défendant bas been engaged in the insurancë 
business within the state '6f Wisconsiii. It has somë sèven divisions 
within the state. It insures iiiémbers of the order, tesidents of thatstàtëJ 
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Applications for membership in the insurance branch arebysomemeans 
— ^whether by the applicant difectly, or through the secretary of the 
local division — forwarded to the grand secretary, who, if the application 
be accepted, transmits to the applicant in Wisconsin, either directly or 
through the secretary of the local division, the proper certificate ot policy. 
That is the transaction of business in this state, within the meaning of 
the law. Manufactuniig Go. v. Fergitson, 113 U. S. 727, 734, 6 Sup. Ct. 
Rép. 739. 

TThe record does not disdose clearly the practice with respect to the 
agencyof the secretaries of subordinate divisions in the transaction of 
the iûsurancô business of the défendant. The affidavits presented in 
behàlf ôif the défendant are, in this respect, somewhat ambiguous. Mr. 
Baker, who was served with the process songht to be vacated, and who 
is secretary of a local division in Wisconsin. asserts that he bas not at 
any tihie. as secretary of the division or individually, acted for the de- 
fendapi, in receiving or fofwarding applications for membership, or the 
fées açcQmpanying sùch applications, or in any manner pertaining to 
the insurgée department of the order. This is not a déniai of the re- 
ceipt and forwarding of applications and fées. It is merely a statement 
of hîs conclusion of law that in so doing he did not ^et for the défend- 
ant., A plain statement of facts with regard to bis acts would bave pos- 
sibly, thrown light upon the subject. Mr. Daniels, the grand secretary, 
déclares that Mr. Baker bas not forwarded any applications for insur- 
ance, or the fées therefor, since May, 1890. That may ail be true, be- 
caase, ppssibly, since that date there had been nù applications to forward. 
It is pot denied that before that date he had forwarded applications. 
The fpfni of the statement would imply that he had. The application 
of the deçeased may, perhaps. bave some bearing upon the practice. 
It has.attached to it the certificate of the secretary of the local division 
of which hè was a member, dated April 18, 1885, under the seal of th& 
diyision, certifying to the correctness of the statement in the applica- 
tion, an4 dedaring that the applicant had "paid to me the prescribed 
fee of $2,60." So, also, the printed notices of assessments in use in 
1885, signed by the grand secretary, contained the folio wing; 

'; Secretaries will please seé that ail members of their divisions who are 
meinbérs pf the association are notifled of their assessments, as many mem- 
bers ciiàhge théir address without notifying me, and secretaries may know it 
when I d6i not. " 

The practice at that date would seem to bave been that the collection 
of insurance premiums was made by the local secretary. That was, 
however, before the incorporation of the association. The régulations 
adoptedi subsequently to incorporation, and on the lOth day of July, 
1888, require the fee to be forwarded with the application, but are si- 
lent with respect to any duty of the secretary of the local division with 
respect to forwarding of applications, or the giving of notice of assess- 
ments. The régulation adopted June 10, 1890, imposes the duty upon 
the secretary of a local division to forward applications. This régula- 
tion did not, however, go into effect until January 1, 1891, and after 
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service of process hère. It may be that it merely imposed as a duty a 
practice obtaining under former régulations. This suggestion dérives 
support from the certificate above referred to, and because it would nat- 
uraUy occur tbat tbe practice should obtain of a member dealing with 
the grand secretary, through the agency of the secretary of the local di- 
vision to which he belonged. Mr. Daniels insists that the défendant 
bas naver had agents within the state of Wisconsin in the conduct of its 
insurance business. He dénies the agency. He is silent as to the prac- 
tice. He niaintains a leçal conclusion, without assertion of facts. He 
does not even state bis définition of agency. The statute définition is a 
broad bne. Mr. Daniels may use the term in a restricted sensé. The 
province of a witness is to speak to facts. The conclusion of law rests 
with the court. The affiant Strope déclares that Mr. Baker stated 
to him that he was accustomed to forward applications for insurance. 
Although the matter is somewhat obscure, it may, I think, be rightly 
inferlied' from the practice before incorporation, and the positive régula- 
tion riow in force, that the practice always obtained that the dealings 
between the memhers and the company were had through the médium 
of secretaries of local divisions. This may properly àlso be inferred 
from the failiire of tbe défendant to possess the court with the facts. He 
who undertakes to answer should answer fully. Mère statements of 
conclusions of law are not availing. Silence, when disclosure of facts 
peculiarly within one's knowledge is required, is sometimes as convinc- 
ing as positive assertion." 

Irrespective, however, of the question of practice, I am of opinion that 
the régulations in force at the time of this service constituted the secre- 
tary of a local division an agent of the défendant for the purpose of serv- 
ice of process, within the intendment of the Wisconsin statute. Those 
régulations required applications to be accompanied by a certificate of 
health by the applicant, made before the local secretary of a division, 
and that certificate must be verified by a secretary, under seal of bis di- 
vision. Applicants, if accepted, are duly accredited as members from 
the date of the certification of the application by the local secretary. 
The secretary of each division was required to keep a correct list of the 
members of the benefit department in his division. The member was 
required to notify the local secretary, as well as the secretary of the in- 
surance department, of any change in his address, and the local secre- 
tary is required to place upon his insurance roll any member of the in- 
surance department joining his division by transfer from another divis- 
ion. The duties thus imposed upon tbe local secretaries are manifestly 
in aid of the défendant in the transaction of its business. The certifi- 
cate of the local secretary to the application is to assure the défendant, 
by the assertion of an officer of one of its divisions, that the statements 
of the applicant are correct. The company sélects the person who shall 
certify to it the truth, and who therein acts, not for the applicant, but 
for the company. So, also, is the régulation with respect to the list of 
insured members to be kept by the local secretary. The company, by 
its rules, is required to give to each member notice of an asscssment. 
v.49F.no.ll— 58 



914 ,.:•!,,• : FEDERAL EEP0BTB8, VoL 49. / : ,/ ; 

The œeîpbfir icannot be put in default until that notice be served upon 
hinIvxMffiÊiryio© be by mail, it mugt be properly addressed. It ia es- 
sentiiiltrjlhiecdfoFe, to Itbe successful; oonduct of the busin<esa,<and to ac- 
complishjihe ibenevolent purpose ôf the association, that thiB eecretary 
of the inauTance départaient be accurately informed of the résidence of 
each mèmber, with a view to the proper service of notice ofassessmeûts, 
and tbeir collection. The list required to be kept by the local secretary 
could perform no office, except as an; aid to the défendant in its trans- 
actions with its liiembers. In thèse respects the local secretary is in no 
sensé the agent of the assured. The acts required are ifor the benefit of 
the assurer, not the assured, and are done by the authority of the Com- 
pany, nôt of the member. The imposition of such duties upon local 
secretaries constitutes them agents of the corporation, within the défini- 
tion of thé statu te, for the, purpose of service ofprocess, ; 

Thie défendant bas taken out no license to do business within this state. 
It bas appointed no attorney, as required by law, to accept service of pro- 
cess. It isdoing business within the state unlawfully^ It seeks to deprive 
a citizen of tbe state, claitning under contract made Within the state, of 
that easy recotirse to the judicial tribunals of the state which was de^ 
signed to be secured ta her by the law. The company insists that it 
may be called ta account only in the wurts of the state of lowa with re- 
spect to contracts made with citizens of and within otber states. As was 
8&id in RaUwad Oo.v. Qallahiis, 12 Qrat.QôS: 

"It would be a startling proposition if in ail such cases citizens of Virginia 
and otheçs BhpMld be denied ail remedy in her courts for causes of action 
arising unde,r (^untracts and acts entered into or done, wi.thin lier territory, 
and sbould be turned over to the courts and laws of a slster étate to seek ré- 
dress." 

I am not iijclined, by ^ny strained or narrow construction of thç 
beneficent etatptes of the state, or of the régulations of the défendant, 
to adopt à rul&working îsuch grievous conséquences. Without stop- 
ping to oonsider the yalidity of the service upon the grand secretary 
while temporarily witijin the state, I am of opinion that t|ie service upon 
the secretary of the subordinate division of the order withia the state 
must be Bustained. The motion willbe overruled. 



' TlNiTEi» IStates V. Wabdell et dl. 
(Circuit Cov/rt, E. D. New York. AprU 6, 1893.) 

1. OïPimSBS ASAnîST BLBOTION liAW— iNDicTMBNT— VaGUBNESS. 

An indictment ucder Rev.'St U. S. § 5632J f âr interfering Wltb a deputy-marstial 
at a oongreBSionalieleictioB while "acting aild performing tiip dntiës requirçd oi 
him, and wbiclt be was. then and tbere autborized to perform by the laws of the 
United States, " sbould bé qnashed for iDdefinitëness, altbougb stated 1d' the ver; 
words of the statuts, slnce aistiatement of what duties be was jerforming ia of the 
substance of the offense ancl material to its description. 
i. Sàm!e. 

An indictment wiU be^oaabed only when it is very grossly bad. ; 
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At Law. Indictment of Sivil Wardell et al. for interfering with a 
Unîted States deputy-marshiil itx tbe disoharge of his duties atan élec- 
tion for congress, Indictment quashed. 

Jesse Johnson, V. S. Atty. < 

A. H. WUbur, for respondents. 

WHEELEBi District Judge. This cause lias been heard upon a motion, 
allovf èd by discrétion, to quash an indictment upon section 5522 of the 
Revised Statu tes, for, at a poil of élection for représentatives in con- 
gress, inolesting, interfering with, striking, beating, wounding, and res- 
cuirig a person from the lawful eustody of a spécial deputy-marshal while 
"acting and performing the duties required of him, and which he was 
thenand tbèïeauthorized to perform by the lawsof said United States," 
and by the provisions of title"The Elective Franchise of the Revised 
Statutea." Point is made as to how far such a motion will reach. In 
The King v. Wheaiky, 1 W. Bl. 273, Lord Mansfield said: "If any dis- 
tinction is made between quashing and arresting judgment, that of quash- 
ing is the strongest way; because the indictment must be very grossly 
bad to hâve the court quash it at once." Resc v. Sarmon, 1 Burrows, 
616; JRex v.Wedm, 1 Strauge, 623; Stoby, J., U. S. v. Gooding, 12 
Wheat. 478; Staie v.Stewart, 69 Vt. 273, 9 Atl. Rep. 559. This stat- 
ute is gênerai, and makes the acts charged punishable only when done 
to a marshal, "in the performance of any duty required" of him, or which 
he "may be authorized to perform by a law of tbe United States." Se- 
ing in the perlormance of some of thèse duties was of the substance of the 
offense, and very material to its description. Those prescribed in the 
title referred to, section 2022, as well as elsewhere, are many and vari- 
ons; that the spécial deputy-marshal was in any manner in the perform- 
ance of any of them is not in any way alleged butin the words quoted. 
When an offense Is specifically described in a statute an indictment in 
the words of the statute is sufficient; but, when the statute is more gên- 
erai than is allowable in an indictment, the description must be so much 
the more spécifie than the statute. U. S. v. Carll, 106 U. S. 611, In 
U. S., V. OniHaJiank, 92 U. S. 642, on motion in arrest, the indictment, 
on the statute against conspiring to prevent or hinder the free exercise 
and enjoymentof any right or privilège granted or secured by the con- 
stitution or laws of the United States, charged an intent to hinder and 
prevent the free exercise and enjoyment of "every, each, ail and singu- 
laf," such rights. This was held not to be sufficient to charge any 
offense within the statute. That case seems to govern this. The gen- 
erality of the allégation of the right or privilège hindered or prevented 
from tfœr.e was the same as that of the duties being performed hère. So 
was that of the scheme to defraud in U. S. v. Hess, 124 U. S. 483, 8 Sup. 
Gt. Rflp. 571. As this indictment does not charge any offense, it would 
not only be bad on motion in arrest, but is so on this motion. It may 
as w;ellbe quashed before trial as to bave judgment arret^d on it after. 

Motioai granted. 
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Db tî& VMéitB Befbiobbatino Mach. Go. v. Feathebstonb et al. 

(Circuit Court, N. D. Illinois. February 89, 1893.) 

1. Patents pok Iîivbntioiîs— Validitt— IsstJB op Patbm to Bead Mas. 

Under Rev. St. U. S. § 4896, whlch provides that, tf an inyentor dies bef ore a pat- 
ent is grauted Êlin, tbeilgtit of applying for and obtainiag a patent sball vest in 
bis Personal représentatives, a patent issued to an inventer aftev his death, be 
baving died aftèr making application for sucb patent, is void. 
8. Same— EsTOPPBi, IN Pais. 

Where a patent is void beoause granted to a dead man, représentations tbat the 
patent is valid, made by a party interested in it, do not estop biu from denying Its 
Tàlidity, as against a person yrho does not claim title tbrcugh bim. 

Ih Equity. On demurrer. Bill by the De la Vergne Refrigerating 
Machine Ciompany against John Featherstone and others to restrain the 
alleged' infringement of a patent. Défendants demur. Demurrer suà^ 
tained. ;■ ' " ■' " 

Banning, Banning &' Paysan, for conopiainant. 

Bond, Adams & Pickard, ÎOT défendants. 

BlodgeTï, District Judge. This case is now before the court on a 
gênerai demurrer to the bill of corn plaint. The matters set forth iù the 
bill necessàry to be considered on this demurrer are that before the24th 
of November, 1875, one James Boy le had inventëd the device covered 
by the patent, infringement of which is chafged in this case, and on the 
said 24th day of NoVember he filed his application for his patent, and 
appointed AleXaûder &' Mason his attorneys to solicit and advocate his 
application; that on the 27th of said month of November j and before 
the allowaûceof his patent, the said James Boyle died intestate, leav- 
ing a widow, Theresâ M. Boyle, and four children; that on December 
2, 1875, Mrs. Boyle, the widow, entered into a contràct with Thomas 
L. RanHn, wheféby be agreed to complète an ice machine, which was 
in process of cqnistrùction at the time of Mr. Boyle's death, and to press 
the application for a patent, and, in case a patent was obtained, to use 
his best eiïorts to întroduce the machine, and share the profits with Mrs. 
Boyle until she should hâve receivèd $5,000, when she was to asaign 
the patent and the machines then in use to Rankin; that, under direc* 
tion of Rankin; Alexander & Mason, the solicitors appointed by Boyle, 
prosecuted the application for a patent, and, to overcome objections 
made by the examiner to thè said spécifications and claitiùs madè by 
Boyle, said sdîcitors on the 20th of December, 1876, amfended the spéc- 
ifications atid Claims, as the same had bëen prepared by Boyle, and 
thereafter, and 6n the 21st day of March, 1876, the pateiit No. 175,020 
was granted iinto James Boyle, his heirs or assignsj for thè said inven- 
tion, for the përiod of 17 years from the last-mentioned date; that on 
the 9th day of Màreh, 1876, said Thomas L. Rankin obtained tempo- 
rary lettèfs of administration on the estate of said James Bbyle, and aft- 
erwards, and about the 5th day of July, 1S76, Theresa M. Boyle, the 
widow of said James Boyle, was appointed administratrix of the estate 
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of said James. The bill then states divers dealings with the patent by 
several peraons and corporations, among whom are the Boy le Ice Com- 
pany and the Consolidated Ice-Machine Company, in which companies 
the defaidant Skinkle was a stockholder and ofiScer, which companies 
had, by ïome instruments of writing or agreements, the right to manu- 
facture ice-machines under the said patent for a term of years, but which 
term had elapsed before the présent complainants had acquired what 
they called the title to said patent, and that the défendants Featherstone 
had manufactured ice-machines in accordance with the patent, under 
contracts with said corporations; that défendant Skinkle, while acting 
as an officer of the Boyle Ice Company and Consolidated Ice Company, 
had asserted the validity of the patent in divers ways, and especially by 
an affidavit filed in the patent-office. The contention of the défendants 
on the demurrer is that the patent was void from the beginning, because 
the patentée was dead at the time the patent wasgranted; that there was, 
in fact, no grantee in the patent. 

It is a proposition so axiomatic and elementary as to require no cita- 
tion of authority, that ail the rights and remédies of inventors to the 
exclusive property in their inventions cornes from the statutes. It is 
the patent issued to the patentée in pursuance of the constitution and 
laws of the United States which gives him the property right in his in- 
vention, and protects him in the use thereof. As was said by Justice 
Gbier in ChUd v. Adaina, 1 Fish. Pat. Cas. 189: 

"The pover of the commissioner of patents to issue patents, and the efCect 
of thera, is cjarefully deQned by the statute. By deflning the conditions uut 
der which the power it conféra shall be exercised, it necessarily excludes ail 
others, except, perhaps, the correction of thelr own clérical errors." See, 
also, Morton w. Eye Inflrmary, 2 Fish. Pat. Cas. 320. 

The statutes of the United States recognize only three classes of per- 
sons to whom a patent for an invention can issue. Thèse are — Fird, the 
inventor bimself; second, the assignée of the inventer, when the assign- 
mentis made before the issue of the patent; and, t/iW, the executor or 
administrator of the inventor, if the inventor dies before the patent is 
^anted. Rev. St. U. S. §§ 4886, 4895, 4896. «A patent for an inven- 
tion is a grant by the state of the exclusive privilège of making, nsing, 
and vending, and authorizing others to make, use, and vend, an inven- 
tion.» 2 Kent, Comm. p. 366. In GaU v. GaOmay, 4 Pet. 332; Mc- 
Donald's Heks V. Smalleyf 6 Pet. 261; Galloway v.Findley, 12 Pet. 264, 
— -it was held "that a patent of lands to a dead man and his heirs was 
void, and conveyed no estate;" and the same principle is affirmed in 
Davenport v. Lamb, 13 Wall. 418. And, upon the principle established 
in thèse cases, I am unable to see why a patent for an invention to a dead 
man is not wholly inoperative. The grant by letters patent to a man 
and his heirs, or his heirs and assigns, for an invention, conveys an es- 
tate of inheritance during the existence of the rights created by the grant. 
But for the use of the word "heirs" in the statute and the patent, the 
grant might ;he çonstrued as wholly personal, and to end with tbelife: 
of the grantee. On the death of the patentée, the right secured goesf 
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nçt to th^ héîrs themselves, but to the personal représentatives of the 
deceaeed, in trust for the heirs or devisees. Valve Co.v.' New Bedford, 
19 Fed. Rep. 753; Bmdfey v. 2?ttS, Id. 913. Inolher wdrdSj the grant 
to à living patentée is complète and operative-^Firsi, to the patentée or 
grantee named, if living; and, second, in the event of his death during 
theterai of the patent, to his personal représentatives, executors, or ad- 
ministrators, for the use of his heirs. In this patent there was no grantee; 
the pewson named as grantee or patentée was dead at the time of the grant, 
and therefore there was no person to take the thing grantéd, and hence 
the grant never took effect. There is no hardship in this construction 
of the: Isw; for by section 4896, Rev. St., it is provided that, if a per- 
son who has made any new invention or discovery for which a patent 
may hâve been granted shall die before a patent is grantèd, the right of 
applying for and obtaining a patent shall vest in his ëiècutor or admin- 
istrator,in trust for his heirs, devisees, or assigns, and italsO provides for 
the manner in which they shall prosecute and obtain a patent. Under the 
provisions of this section, it is plain that, on the death of James Boyle 
while the proceedings tô obtain the patent were incomplète, his admin- 
istrator should hâve suggested his death to the patent-office, and taken 
up the prosecution of the application, and secured the issue of the pat- 
ent to the fdministrator. The statute, by its express words, provides 
for the admihistrator or exécuter to prosecute the application in case of 
the death of the inventor before the patent is granted. 

The aU^ations in the bill that, after the death of Mr. Boyle, his widow 
made a Oohtract with Rankin, by which hewas to prosecute the applica- 
tion for and bbtain the patent, do not, as it seems to me, help the case. 
Mrs. Boyle, at the time she made the alleged contract with Rankin, was 
not administratrix of her husband's estate, and had no right to act in 
the premises, and could not clothe Rankin with any authority to act. 
In fact.she was not appointed administratrix until aiter the patent-office 
had allowed thé patent, and nothing rtemained to be done but to pay the 
final fee. The authority oC Alexander & Mason, the solici tors appointed 
by Mr. Boyle, ended with his death, and ail steps taken by them after 
Mr. Boylo's death to procure the issue of the patent were whoUy with- 
out authority from any one having any power to act in the matter. The 
statute having in clear terms provided what shall be done to préserve an 
inventor's right to a patent in the event of his death be:bre the patent is 
granted, there seems to me no escape from the conclusion ihat it is only 
by following the mode pointed out bjr the statute thata valid patent can 
be obtained in snch cases. It is nbt necessary, for the purposes of this 
case, to décide whether a new application should hâve been filed by the 
administrator, or whether the administrator could havestepped into the 
proceedings on Buggestinjg the death of the applicant, and been allowed to 
continue the proceedings in the name of the administrator. This, per- 
haps, wotild be à matter of practicé for the patent-office to décide. But 
to Whora the patent shall issue is a matter of substance, and I am clear 
that, aftei* the death of the applicant, thé patent can only issue to an ex- 
ecutor or administrator, as provided by statute. 
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It is also insisted, in support of the demurrer, that the changes made 
in the spécifications asçriginally prepared, and which were properly 
signed and verified by Boyle, so that the patent was not granted on the 
spécifications and daims made by Boyle, aJao vitiated the entire proceed- 
ing, and rendered the patent void, on tlie authority of Eagleton Manuf'g 
Go. V. West,Bradley & Garey Manuf'g Co., 111 U. S. 499, 4 Sup. Ct. Rep. 
693; and while there is mùch force in this point, as there can be no 
doubt that ail authority of Alexander & Mason to act for Boyle in the 
prosecutioQ of the application for the patent ended with the death of 
Boyle, yet I prefer to place my décision on the more cogent argument 
that the patent was voiààb initio because Boyle, the graatee, was dead 
at the time the pat«nt was issued. 

Qaité a portion of the bill is taken up witb allégations showing, or 
tending to ahow, that the défendant Skinkle bas dealt with the patent, 
at Bome time since its issue, as a valid patent, that he bas held it eut to 
the public as ^ralid, and that, in certain proceedings instituted in the 
patent-office, he made affidavit as to its validity. The bill shows that 
for a time Skinkle was an ofBcer and stockholder in certain corporations 
engaged in the manufacture ànd sale oif ice-machines under this patent, 
but it also shows that whateVer intereét those companies had in the pat- 
ent had terminated before the présent complainant acquired ils tiUe. If 
this patent was void from the beginning, no conduct on the part of 
Skinkle, or those associated with him, could give it validity. No rule of 
estoppei can be called in to aid thèse GOmplainants,who, by the showing 
of their bUlj did net acquire title from Skinkle, or the corporations with 
which he is connected, in dealing with this patent as against the public, 
if it was void from the b^inning. That there are cases where parties 
may, by dealing with a patent, estop themselves from denying its valid- 
ity, is undoubtedly true; but none of the cases cited go to the extent of 
holding that any acts of an individaal can vitalizeand make valid a pat- 
ent which hever had validity, or took eËTect as a grant. I do not, there- 
fore^ see that any force is added tothe complainant 's case by thèse allé- 
gations. If any person had challenged the validity of this patent in the 
bands of the Boyle Ice Company or the Consolidated Ice Company, while 
Skinkle was a member of those companies, no acts of bis, supporting or 
allegingtihe validity of the patent, would hâve been in theleastmaterial 
in resistiiig such challenge. As to the défendants Featherstone, the only 
allégation of the bill isthfttthey manufactured ice-machines for the Boyle 
Ice Company and the Consolidated Ice Company while those companies 
considered themselves entitled by their licenses or other agreements to 
the ose of the patent. They were, at the most, mère employés of the 
principal infringers, and cannot possibly be held to bave either indorsed 
or validated the patent by their action in manufacturing machines such 
as are described in the spécifications. For thèse reasons the demurrer is 
sustairied, and the bill dîsmissed for waut of equity. 
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COMMOSS V. SOUEBS a ol. 
(Ctreuit Court, E. D. New York April 6, 1893.) 

t PATBSIS MB, ISVBNTIONg— BXTBNT OF ClAIM— PHBPAMNO PlATHS WOS PrINTINO. 

Lette» patent No. 184,769, issuedNovember 2S, 1876, to Joseph T. Commoss, claim 
"the ihetliod bt preparing ibetal plates for direct printlng by means of pale boiled 
oU, Beoguela yarnish, tnrpentine, white lead, magnesia, ana soap-stone, In about 
the proport4ons and in the manner herein substantlally set fdrtli and described. " 
Setd, tbat the patent covers only the speoifled method oî using thls particular com- 
position, and is valid to thatextent. 
2. Samx— INï^INRBlFBIII^— Eti]>9K0b— Fbesumftioks. 

The only eHâencè as to iùfringement was the testlnionyof tUe plaintlS, as an 
expert, to tbe effectthat, in bis opinion, a certain box, sbown in évidence, was 
printed f ro^ aniate treated with a composition containing"varn|sh, boiled oil, 
and àëtn'écolÇiïéa pigment, ""in such proportions and consisteacy as to produce 
a smootll sirïace, '' witbont stating that it was dried, or treated wlth soap-stone 
and msgiiesia, accordlng to his method. Held, that this was no évidence what- 
ever of Inii^iâgement, and hence that no presumptlons conld be indulged agaiust 
defendaut'ltom his fàllure ta; show the nature of his composition and method of 
treatment. : , ; 

In Equity.- Suit by Joseph T. Commoss against Daniel T. Somers 
and othei^s !(» infringement of a patent. Bill dismissed. 
Samvd 0^ .pp^, tor ovatoT, 
Robert ff. Qtincm, toi defeadanlia. 

'i/ ' ■ ' ■ ■ ' 

WHEELEBy iPistrict Judge. Thîs suit îs brojight upon patent No. 
184,759, of November 28, 1876, giranted to the orator for an "improve- 
ment in proi^Èses of preparing melâlsnrfaces for printing.upon," so that 
they may ibe printed upon direct, and afterwards struck up withont 
injury. The spécification describes using a composition of nine pints 
of pale boij^dcoilj six of Benguela varaish, and one of turpentine, with 
16 pounds ofjSrhite lead ground in oil, mixed at 125 deg. Fahrenheit, 
Btrained thitoqgh four or more graduated wire screens, applied to the 
plates, and beeping them at 125 deg. Fahrenheit 48 hQurs, when they 
are powdôred With two parts of magnesia and one of soap-stone. The 
daim is for ** the method of preparing métal plates for direct prînting 
by means pf pale boiled oil, Benguela varnish, turpentine, white lead, 
magnesia, aûdisoap-stone in about the proportions and; in the manner 
substantially as herein set forth and described." This seems to be a pat- 
ent for this : précise method of using this particular csomposition. The 
anticipations relied upon are not shown to bave been by this method, 
nor substantially like it, and the patent appears to be valid. 

No infringement is shown except by a métal box, about which the 
plaintifiT testifies as an expert: 

"I am cotiadent that the plate from which this box is made was flrst 
coated with a^ elastic smooth body or composition compoaed of varnish, 
boiled oil, and some çplored pigment, of such proportions and consistency as 
to produce a smooth surface; and such composrtion bas floated on tbe sur- 
face of sucb plate so as to dry witbout brush-marks. Af ter this composition 
bas been drled, tbe plate bas been printed on in a lithographie press, and tben 
formed into tbe box." 
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If this pigment was the équivalent of the white lead, and this varnish 
of Benguela varnish, as they may hâve been, the turpentine, and mag- 
nesia or soap-stone are ieft ont of the composition, and it was accord- 
ingly différent from that of the patent. The screening is wholly Ieft 
eut of the process, and simple drying of the plates, after the coating, 
Ieft to take the place of baking 48 hours, at 125 deg. Fahrenheit. Neither 
the composition nor the process so shown are the same as those of the 
method of the patent. That they may hâve been the same, and that 
the défendants could hâve shown them to hâve been différent, if they 
were, and hâve not, is relied upon to make ont that they were. In 
Wylde v. Railroad Go., 53 N. Y. 166, referred to for support to this ar- 
gument, there was some évidence tending to show that the défendant 
was one of those liable; and whether it was or not could be made to ap- 
pear from written contracta in its possession, and not produced. The 
court said: "The défendants knowing the truth, and omitting to speak, 
every inference warranted by the évidence should be indulged against 
them." Hère infringement is denied in the answer, and was to be proved. 
The orator does not even say that he thought the métal of the box was 
prepared for printing by his method, but only described a method not 
his. The omission to produce évidence will not supply évidence want- 
ing on the other side, although it will strengthen that which is slight. 
That the défendants bave used the orator's method does not appear to 
be proved by any d^ree of évidence. Therefore the bill must be dis- 
missed for non-infringement. Bill dismissed. 



Bracher V. HaivSwbat Maotjf'q Oo. 

(Cdvuit Court, 8. D. New Tm-lt. April 5, ISSU.) 

ABBIOmiBNT OT PaTBSTS— CONBTBTJOTION OF CONTKAOT. 

Where a manufacturer owning certain patents, in pursnance of an agreement lo 
form a corporation which is to include the properties of several rivais, aud of which 
he is to beçome the gênerai manager, as&igns his patents to the corporation wlth- 
ont réservation or conditions, except that the company is notto assign them to any 
one eise while he continues to hold his aUotted proportion of its st0(3i, such assien- 
ment cannot be considered as subject to the condition that he sball be retalnedin 
his position as manager, and his discharge by the company, whether with or with- 
out cause, will not revest in him any interest In the patents. 

In Equity. Suit by Thomas W. Bracher against the Hat-Sweat Man- 
«facturing Ôompany . Bill dismissed . 

Arthur v. Briesen and Esek Cowen, for complainant. Jvlien T. Davies 
and John R. Bmnett, for défendant. 

CoxE, District Judge. Nominally this is an action for the infringement 
■of two letters patent. Its real purpose, however, is to test the validity 
«f an instrument by which the complainant assigned thèse patents to 
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the défendant în Jlaràlî, 1882. The çomplainant charges— Krsf. That 
his signature tOitlljaiin^rumentîafoiied. Second. Thatif the signature 
ié genaine the iosteumènt itself, orthe greater part there<)À is fraudulent. 
Third. Tbat if thei instrument is genuinein ail respects, stjll, it was im- 
propierly used, and did not operate to transfer a valid title totbe défend- 
aï^*;; 

Ths firstof thèse changes was disposed of at the; argument. There is 
iiothing in the-rejaord^ wûrthy the name of évidence, to impeach the gen- 
uinéness of the i signature. Axnongtbe many witnesses who prove it to 
bé geituine is thecdmplainant himself. 

The second charge, while not ao orerwhelmingly diaproved, has little 
of à BubstantialiMturetorestupOn. It issaid, concedipg that complain- 
ant fiigned the' last sheet of the aâsignment, that the ptber sheete were 
added afterwards. The reasoning in support ofthis, charge is as fqlf 
lows: Mrst. The^ last page was press-copied befor^the signature of 
complainant was afiixed. The second and third j.p^ges never were 
copiedjat ail, and the first page was copied after being recprded in the 
patentKiffice. Seamd. On the last two pages there arp. three brad-holes 
and !on the first two pages two brad-holes. Pages 1 «sid;2 are not num- 
bered and pages.^ and;4 are numbered. T^ird. The bQ(jly of the paper 
andthe name of the first: subscribingwitness is in oUftink, the signature 
of complainant and the signature of the second witness.i? in another ink. 
Fàurdi. The preVious pages hâve been spaced to match exaqtly the last 
page of the assignment. Qther alleged peculiarities are ppinted ont, but 
the foregoing are the principal ones. Assuming that ail of thèse proposi- 
tions are fuUy established, they absolutely fail to sustain the grave ac- 
cusations made against the défendant and its agents. Fraud must be 
proved; it cannot be inferred or maintained by spéculation or conject- 
ure. To deatroy property rights and strike down private character for 
the reasons advaneéd wouïd be alike withbutprecédcait'ànd without prin- 
ciple. 

But the forcing propositions are not established.'' The testimony 
that the sheets of the assignment were copied at difiérent times was ren- 
der§<|-itterly valueless i/yhen the wrîting was subjeçted.td fésts made by 
the vferjr witness who pronounced the instrument ungenuîne because of 
théisesialiposed (diécrepanciés. The proposition îhat the Jast page was 
originaliy part of an assignment of leases, from which îît was removed 
and ;#^t>dùlently attached to the threé preceding pages of the instru- 
ment in question, is rendered untenable by an exaraination of the last 
page itself. The first sentence on the last page which the complainant 
miist hâve seeiï is as foUows: 

"Of its légal représentatives to the full end of the respective terms for 
: wbicfa âaid severeilettera patent, and each of tbem, are gianted." 

After this sentence, which unquestionably does not refer to leases 

and unquestionably does refer to letters patent, appears the assignment 

df licensM referrfed to. Itis as folloWs: f 

' "And I do hereby/MjfAe»'asBign, sell^transfer and set over unto the said 

' Hat-Sweat Manufacturing Company any and ail intereet whatsoever, tbati 
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h^ve or may haye iii, to and undér «xisting contracta and licenaes, in, to and 
uijâef the said several inventions and lettera patent or either of them and 
smôunts due thereon or to accrue by reason tbereof." 

Other ciroumstances, oharaoterized as suspicioug, hâve been fully ex- 
plained. When to ail this is added the fact that tbere was no reason or 
motiye for the commission of crime; that the défendant, as iirill be seen 
later on, was entitled to an assignment of the . patents in question, and, 
if the complainant had refused, a court of equity would hav9 compelled 
him to assign, the last suspicion of wrong-doing disappearsand not even 
thp shp^dow pf fraud remains. It thus appears that in March» 1882, the 
complainant, by an instrument, executed without fraud, duress or mut- 
ual mistake, assigned to the défendant the patents which the défendant 
is chargée! with iufringing. 

It might, perhaps, be said that the court need not prooeed further, 
but should dismiss the bill at this point. The theory upon which the 
action rests, as expressly charged in the bill , is that this assignment was 
never màde or executed by the complainant "in any way, shape or man- 
rier whatsdever." This proposition haa been conipletely overthrown. 
Such being the condition of the pleadings and proofs it is a grave ques- 
tion whether the action in any view can be maintciined. Apparently, 
there is but one answer to the question: Can one who does not hold 
the légal title to a patent treat as an infringer one does hold that title? 
However, as both parties hâve devoted the greater part of their argument 
to a considération of the construction to be placed on the assignment, I 
prôceed to an examination of the question whethçr that instrument transr 
ferred a valid title to the défendant. 

Prior to 1881 the hat-sweat industry was in the hands of several rival 
manuiacturers, viz., the complainant, Stetson, Greenwood, Bigelow and 
the Blanchard Overseam Company. Compétition waa disadvantageous 
to ail. An effort was, theretbre, made to consolidate thèse conilicting 
interests. With this object in view an agreement was entered into be- 
tween the complainant and Mr. John B. Stetson, which, atter reciting 
that the complainant had assigned certain patents to Heury B. Benwick, 
as trustée for a company about to be formed, provides as follows: Stet- 
son was to organize the company, the patents were to be assigned by 
Benwick to the new company upon the joint request of the attorneys for 
the respective parties, 37 è per cent, of the capital stock of the new com- 
pany was to be delivered to complainant. It was agreed further that 
the board of directors of the company was to consist of five, two of them 
to be designated by complainant, who was to be employed as gênerai 
ma,nager of the manufacturing department. He was to dévote his entire 
tiïne to the business and was to reçoive a salary of $6,000 per annum, 
payable monthly. It was also stipulated that the patents assigned by 
complainant to the company should not be assigned, sold or traneferred 
by the company, except upon the written consent of complainant, so long 
a^ he continued to own two-thirds of the 37} per cent, of stock. Com- 
plainant further agreed that as soonas the company was formed and the 
37 i per cent, of stock issued and delivered to him, he would simulta- 
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neoasly transfér to the company bis entire businesà, both of manufactur- 
ing and selling SWeats for hàtë/ ïhe assignment by complainant to Ren- 
wick, as trustée for the Hat-Sweat Company aboni to be formed, was 
executed at thee&ine time and provided that Benwick shouldiissîgn the 
patents theréiQ mentioned "to tbesaid company wben formed, or as soon 
thereafter as be may bereqùested' so to do; the terms and conditions 
cèâtained in an article Of agreemeiit bearing even date herewith (Stetson 
agréemént) hàViog flrst been fully iCdmplied withj otberwise iAw assign- 
Bseût to be void.'' 

The àssigmËient to Benwick as trustée contains àlso the following 
clause: n 

" And I db further covénant and agrée that as soon as tbe sàld company 
shall haye been duly organized, if requested, I will exécute an assignment, 
assigning and transferring ail niy rigbt, title and interest in and tothesaid 
Baverai letters patent, and eaCh of'tbem, and said application above named, 
to tfie (fompany difeot, togetheti with aU claims for past infringement of the 
said seyeral letters, patent, or any of |;,i^^, lil^ewise any and ail exlsting con- 
tracta and licenses under the said several letters patent and amount due 
thereon." 

It \sdll be observed that tbe assignment in dispute — March, 1882,^- 
îs in eXàct compliance with 'the foregoing stipulation. 

Oii the 3d day ôf January, 1S82, the complainant signed a full and 
absoîutô rdease,- iûdorsed on the Stetson agreement, acknowledging that 
Stetson "bas faitbfully complied with and carried out each and every of 
the terrais and conditions of the said agreement." On thé same day the 
company, by resolution of the board reciting and confirming the Stetson 
agïéènieût, emplbyed thé complainant as gênerai manager at a salary of 
$6,000 pêr annuni', payable monthly. Mr. Reiïwîck didnot accept the 
trust.' yThat he had absolutely declined in the spring of 1882 does not 
apptor. Indèéd, it seems reasonably clear that both parties expected 
that be- migbt be indùeed to accept even long after this period. How- 
ever this mày be, the fact remains that Eenwick had nothing to do with 
the traaiàaetion frôïn its inceptidn to its close. 

Wbàïthen was the situation in March, 1882? The Hât-Sweat Com- 
pany bM been otgahized, ail the parties having transferred aiid assigned 
theirptoperty and' patents to the eoito'pany as agreed. The complain- 
ant had ïeceived bis stock, had bèen appointed gênerai manager at the 
agreed eàlary, had transferred bis business, apparently without condition, 
to tbe company, and had received Over $8,000 for his plant. In short,^ 
every dotiditlon précèdent had beeû performed. Everytbing that Stet* 
son, or tÈe compaày, adopting his agreement, promised tO do as a con- 
sidération for the assignment had bèen done. This is virtually conceded. 
Whyi then, should the complainant not bave assigned the patents? 
Wby shoîild he not bave kept bis agreement? li is admitted that he 
isbould Hâve assigned, but it is argnéd tbat the assignment should bave 
oontained a condition, in hseevérbà, tahking ityoid Uhless the company, 
throtfgh the renàftindér of coniplaihant's life, complied with the terms 
of tbe Stetson ag«3etoent and employed him as gênerai manager. Or^ 
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H ifl sflldi.tiie trustée might bave inserted in the assignment a covenant 
on the part of the company that they would comply with the executory 
terms of the Stetson agreement, or a separate stipulation should hâve 
been executed on the part of the company agreeingto carryout the terms 
of that agreement. 

In other words, it is insisted that a valid title to the patents was con- 
ditional upon the continued employment of the complainant, and that 
an assignment which did not convey such a defeasible title was in vio- 
lation of th« faust, nuU and void, and transferred no title to the defend^^ 
ant. There is nothing in the negotiations from the beginning to the end 
to indicate tiiat it was ever in the mind of either party that such a con- 
dition should be attached to the assignment. A récital in an assign- 
ment of a patent of a mémorandum of reciprocal obligations, like that 
contained in the Stetson contract, would bave been out of place. The 
idea never appears to bave assumed a tangible shape until, in 1887, the 
complainant was seekiûg a plausible theory upon which to attack the 
défendant. ■ He agreed to assign without condition. He did assign 
withoub condition, and a short time afterwards directed the trustée to 
assign without condition. Canitbe possible that the complainant would 
hâve sanctiofied the unconditional direction of May 28d if he intended 
that Mr. Renwick should add a condition regarding his employment 
based upon the Stetson agreement? Would he hâve used the foUowing 
language: 

"Tou are hereby requested to assign, transfer and set dver unto the Hat- 
SweatiManufacturing Company, lihe property conveyed to you by the aasignr 
ment froto Thomas W. Bracher to Heniy B. Renwick and now held in trust 
by you for them and on bebalf of said company. This request is made in ac- 
cordance with a certain agreement between Thomas W. Bracher and John 
B. Stetson, dated June, 1881, eaeh of the terms and conditions contained in 
said affrêeinent having been fully complied with." 

I am convinced that such an anomalous assignment waa not intended 
and that the défendant could not bave been compelled to accept it^ It 
would ha Ve been valueless. No one would bave purchased patents con- 
veyed. by such a title. The other parties would not hâve transferred 
their patenta by absolute assignment and permitted the complainant to 
occupy a relation to the company which would euable him at any time 
to destroy the company's property and turn its title deeds to ashes. 
And, finally, the others would never bave transferred to the complain- 
ant 2,250 shares of stock in exchange for such an infirm and worthless 
title. It seems incredible that intelligent men could bave intended to 
organize a successful company with the title to its property dépendent 
upon its succeeding should a dispute arise between it and one of its serv- 
ants over the terms of his employment. After the complainant had re- 
ceived the stipulated considération it was his duty to do what he had 
agreed to do and what he had been paid for doing, viz. , transfer his pat- 
ents to the company. If, thereafter, he was improperly discharged he 
had his remedy at law, which he could at any time assert. It was man- 
ifestly the intention of the parties that if there was a breach of any of 
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the conditions 8Vl)seguentthèy should be léft respectivdiy to tbeîf retn- 
edy at law. ' '-ùi- ;-.;..,, - •. .^ .r :. '■ ■, 

Considerabk'ifpëoiilàition bas been indulged in, 'Oii ibe brièfs, as to 
tbe fate of the ItentifSck trast, etQ. I do not deem it eèsential to en- 
ter into this iuteresting inquiry, for it must be borne in mind that 
tbe question be^re is i»)t whether the dèïendant bas a perfect title, but 
"wheUier the cotaplainant bas a title which will enablfe ' im to sue 
infringers. Havihg, fôr a good considération, twice iassigned ail title 
out of himself: îtîis moteasy to see by what mysteriotoa process he ao- 
quired it again„ Theipurpose of tbe Renwick trust was obvions. It 
wasto bold tfae^ patents for the benefit oi ail, pendiag 4be> formation of 
tbe Company. The moment the Company was formed and the consid- 
ération paid <iie trusi-deed was unnecessary. It would bave been more 
ordérly, certainly, to hâve had the trust executed. But the défendant 
waa gliilty of no wrong in demanding an assignmenti direct from the 
cotnplainant. The latter had been fùlly paid for thecassignment and 
had agreed to make it. ^ 

If the foregoing viéwsare correct tbe question wbethw the complain- 
àUtivaB rightfully discharged or not îs of no materiality to this contro- 
versy. n AU tbe côntemporaneous agreements, everytbiiig that was said, 
written and done by the parties i'rom tbe beginning to the end bf the 
transaction only tend to strengthen thé impression that it was the inten- 
tion of ail concerned that after the transfer of the stock and the employ- 
ment Qf the complainant by the défendant, their . relations thereafter 
should be tbe ordinary ones of employer Ind employé, i If tbe complain- 
ant failed to keep his agreement the défendant could recover damages, 
but not the stock transferred to him. If, on the pther hand, the dé- 
fendant; broke its agreemënt tbe complainant could recover damages of 
tbe défendant, but not tbe patents translerred to it. Ëacb party had 
his remedy at law if the other failed to keep the agreement. The com- 
plainant's conduct since his discharge need be referréd to only as oon- 
èrmatory of this construction, and as it tends to tbro# light upon tbe 
actual intent of the parties. After bis discharge in September, 1832, 
be made no sign until this suit was commenced in 1887. Why did he 
not immediately oâer to return bis stock and demand bis patente? The 
excuse he gives for thus sleeping upon bis rights iswholly inadéquate. 
If tbe situation was then what be now says be supposed it to be, his in- 
activity is unacoountable. If a defeasible assignmentwas on record and 
the event which reinvested him with the title hadoccurred, why did he 
not assert his rights and reclaim his property? Instead of doing so he 
Bold bis stock for $60,000 md still retains tbe money. 

Tbe biU is dismissed. i , 
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BiPiiBT V. Elson Glass Co. 
iOtimit Court, BàD.'OMo.III.D. Uuoh IS, 18ML) 

1. Vnnmi Patbhts— àstioipation— Glass BottI/Bs ahd Jabs. 

Design patent No. 17;343, issued April 5, 18S7, to Daniel O. Bipley, for footea bot- 
Uesittia jilt^iCongigtingaïaspliârl&alboây, a fl£iiredrlng-neck,covéringazoaeol 
%hf body^ and harpe aralsea pattam on its entlre aurfaœ, was net anticipated by 
obrtaili designs baring a gênerai resemblanoe tberoto In ahape, but lacklng the 
niMidôMiamentatIbnMthe'néclc ' 

B. SAHB-^ByiÇBKOB— Mbtbod o» PKoDvcnro. 

Altbpugb.the suit, dçi^: not iqrolve the method of productng the result, yet, to 
eoilstdermg the question bf anticipation, the court may properly take into coUsid- 
«ration t3i«taot that the patentée invented the method: of makine articles of glass- 
ware haring a "blown*^ body and a "pressed " neolc, thereby rendering possible tbe 
r&ised bniiunentetlon of the neck In aie patent 

& SlMB— COMSTBDOTION— iNTBBPRBTA^OIl bP WOBDS. 

??he.wprds of the daim and spécifications, whioh r^er to the bodyof the vessel fks 
' *globé-shlsped*'or''sphérical"iriust be taken in thelr ordiqary, rather tban their 
mathemattoal, signification, and Inf ringement cànnot be aroided by met«ly elongttt 
in^the body Bo as to ronder it tu) ovoid, rather than a Bphere or gIol>e. 

ik.BAMB^ÏBBT Or'lNFBINbBHBNT— QBKBBAI. RbBBMBIANCB. 

In dëtèrihining whethér a design patent is inf ringed, the test is whether theré te 
' ■■•■ • sttbitaiitiial similarity in appe^rànce; not to the eye of the expert but to that of 
tbe brdin^ observer, giying snoh attention as would ordinarily be glven by a poT- 
' ohàÀr' of the article bearing the design. 
Sb' Bjar— Pbmaltt. 

I W^iefe the inf ringement of a design patent Is délibérât* and intention^, the 
eaatt wil^ Impose upon thé dèf ëâdant Oie penalty of $260 pro vided for by Act Feb. 

In Eqnitj. Suit by Danid> C. lUpley against tiie Elson Glass Com- 
pany foi: infringetnent of a patent. Decree for coraplainant. 
W. Bakoedl <& Son» and T. B. Keir, for complainant. 
F. L, Dyer and J. D, Msany for respondent. 

Jackson, Circuit Judge. Thilti suit is brought for the all^^ed infHnge- 
ment of design patent No. 17,243, issued April 6, 1887, to Daniel C. 
lUpIéy, tiie complainant, " for a new and original design for glass bottles 
and jars." Âfter referring to Figs. 1 and 2 of the accompanying difaw- 
ings, the spécifications State that'-' 

"The éharacteriatic feature of my design conststs of the globe-shaped body, 
b, and figureâ ring or neck portion, a, surtnounteâ on a zone of the spherlcâl 
body, h. The figured portion oonsists of a raised pattern, covering the whole 
surface pf the ring, a; but tbe beads, dl. naay be omitted, as sbown lu Figure 

2. Tb^ bo^yi^» ^^ A '(>pt> c. Aouitable stopper, «, is used witb some at;tir 
çles, âiid with otbers it is not. It therefore is not to be considéred necessary 
to tùy design, wblch is applicable tO bottles, jars, pltchers, and similar fooled 
artittl^." 

The rfirst daim based thereon is as followa: 

"The design for footed bottles and jars, consiating of the spherical body, J; 
t))ç.|l|i;ared riog-neck, a, covering a zone of the body. d; the ring havlng a 
lais^pattern on its entlre surface, as sbown and described." 

InMogement is charged only as to this first olaim of the patent. The 
,40len8e9;8et up by respondent in its answer are: Fvrit, iuvalidity of the 
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patent, because antîcipated by certain prior designs; and, teconâly, non- 
infiingement. 

After a careful ezamination and considération of the évidence intro- 
duced on bothisides, which it is not deemed necessary tb review or set 
ont in détail, the conclusions reached by the court upon the whole case 
are the foUowing, viz. : ° 

^i* That the défense of iovaÛdity and lack of invention in the patent 
lued on is not sofitained. The stigar-caster shown on plàte 9 in defénd- 
fthtîi èihibit "Albert JacquemOTt's Publication," and the glass pitcher, 
shown on page 291 of defendant's exhibit "Hamm's Catalogue," chiefly 
reliëd on to establish this défense, while resembling tb some extent the 
jar embodyingcomplainant's design, cannot properly be said to antici- 
patfe the latter's patent. Defendant's expert witnesses find some gênerai 
tesemblance between said articles and the patent, aside from or without 
çoûSidering the brnamentatiofi ôf the latter. But it wonld be giving to 
coiqjplainant's design too nârrow a construction to llmit and confine it 
to the exact conformation of jar shown in the drawings accompanying 
the spécifications, of the patent, at]id to ignore the ornamentation of the 
pressed neck, surmounting the zone of the globe or spherical shaped 
plain body. The design does not consist in the précise shape of the 
body of the jar, nor in the body with the neck attached, indépendant of 
the on^amentatiotl upon the latter, but is found in the artistic association 
of ail three features, which présent agreeable contrasts, and render tha 
article of manufacture attractive to the eye. Thus considered, it would 
viotete ail Sound principle to disregard the preâsed neck ornamentation, 
intended to promote, and, by its contrast with the plain body of the 
article, actually promoting, œsthetic effect, so as thereby to open the 
way to destroy the design by showing that other features were pre- 
viously in use. It is well settled that the patent is ■prima fade évidence 
of iip;vfilty and validity, which, pïesumption is only to be overcome by 
cleari, positive, and unequivoçal proof. MSLer y. Smith, 5 Fed. Rep, 
S59j aSoyer v, JSTart, 20 Fed. Rep. 693; Lehnbeuter y. HoUhaus, 105 U. 
S, 96. Applying this rule Jo defendant's exhibits in connection with 
the other testimony in the case, the court is clearly of the opinion that 
complainant's patent was not anticipated thereby. On the contrary, the 
prima /acte evidwce.of the novelty of the patent, înstead of being over- 
come, 18 supported and established beyond any reasonable doubt by thè 
évidence introduœd on behalf ôf complainant. It is distinctly showp 
that complainant wàs the first to prdduce a footed globule, or Spherical 
bodied gkss jar, having a neck covered with a raised p'atfem. Prior to 
the date of his design, no practicable inethod of making articles of glass- 
ware having a "blown" body and "pressed" neck was known. Com- 
plainant is shown to hâve invéfnted the method by which the body of 
the glàss jar or o&er article of glass could be blown so as to be of a 
roundéd, globulàr,' or spherical shape, and the neck be pressed, thereby 
exhibiting the ornamentation of raised figures upon the latter, while the 
two parts — neck and body— united in one intégral article. While this 
suit does not in volve the method of producing or accomplishing this resuit. 
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ît îs very properly urged by counsel for complainant that the design 
should be considered as having originated with the invention of the 
mèthod for giving it embodiment. Bnt, withôut going further into 
détails, the en tire proof in the case fails to establish thè défense of inVa- 
lidity in the patent sued on. 

2. That, the patent being valid, the first daim thereof is clearly in- 
fringed by the défendant. This, as a question of fact, is fùlly estab- 
lished, not only by the testimony in the case, but also by the comparison 
of thç exhibits made by the court. It is shown both by inspection and 
by the proof that defendant's article of manufacture is substantially the 
sam^e as th^t of the complainant. Minor différences are pointed out by 
the ingenuity of experts, but, notwithstanding such différences, there 
stiU remains that substantial identity of appearance in the two designs 
which, under well-settled rules for testing the question, render défend- 
ant an infringer. It is not and cannot be qnestioned that the first jar 
manufactured by défendant — ^like the small jar exhibited — -was âlmost an 
exact imitation of complainant's design. When défendant ceased, upon 
notice, to manufacture that article, it sought to accomplish thesame re- 
suit, and avoid the admitted infringement, by merely elongating the 
body of its jar, so as to make it more of oval than globular or spher- 
ical in shàpe. But it is too plain for discussion that complainant's de- 
sign is not to be limited, or restricted to an exact globe or sphère in the 
body of the jar, but must be extended to any body that is globular or 
spherical, — pertaioing to a globe or sphère. The defendant's large jar 
is unquestionably spherical in shape, and it is a mère play upon words — 
making a distinction without any real différence — to call it an oval or 
ovoid, and thereby escape the charge of infringement. When com- 
pla,inant'8 spécifications and claim refer to the body of the jar being 
"giobe-sbàped" or "spherical," thèse terms are to be understood, accord- 
ing to their natural and ordinary meaning and signification, as indicat- 
ing and covering a body not mathematically exact in dimension, but 
compa,ratiyely so. Thetçrms are relative, and, as thus employed, em- 
brace any sbaped body that is globular or spherical in chàracter, such 
as an egg or acorn. To test the two designs by the techniçal mâthemat- 
ical distinction between an oval or ovoid and a! globe or sphère, would 
be not only to place an improper construction upon the language of the 
patent, but would involve a total disregard of the well-settled principles 
laid down by the authorities for determining the question of infringement 
in such cases. Since the case of Root y., Bail, 4 McLean, 177, (decided 
in 1846,) thé rule applied in such caseS is that "it is not neeessary, in 
order to constitute infringement, that the thing patented should be 
adopted in every particular; but, if the design and figures were substan- 
tially adopted by the défendant, they bave infringed the plaintiff's right. 
It is an infringement to âdopt the design so as to produce substantially 
the same appearance." And upon the question of substantial identity 
pr similarity in design pateijts the test to be employed or applied iS not 
the eye of the expert, but that of the ordinary observer, giving such at- 
tention as Would ordinarily be given by a purchasér of the article bear- 
v.49F.no.ll — 59 
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sacj)iatteiiti,qii as a purc^asprn^uaily ff{ve8,^wo designs arp fi|iiï(S(;,^iitiaUy the 
sàme; îf the resémblàncé îà su'ch as ïo déceivé Buch an dl^s'érver, induçirig 
him to pyrcbase one supposing it to be the other, — ^tbe flrst o^ë patentéd ia 
irifringëd'by thié-'otb^r."'''"''' ''■■- ■'''*;'*',.' 

Tfiè tèat'of infringemëiit ih de%n paitéflts is more ànalôgotis to tîiàt 
àppliëd iii "ttàdiç-tiîarK^'ctàè]^^ iti respect to pàt^ 




ÎS Idtet^rmined bjr the èyë'b'f ibe ordinàry Ot)àerver/gï^^^ 
&y a litirchàsër usûaliy B^^HÎ ^hich is stibstantiàÏÏy tbé same principle 
jÈtpplied in tradë-mark içaè^s. Applyirig this rulé totbe présent case, 
tfie court hûsi wîthoui'hléitfitioh or âoubt, reàched the* ijonclusion thàt 
d^fetidant's large jar as n<iW ih'àde is an infringenaeri^ ôf èomplainant^ 
jiateiit, The décisions "«^içt, iii tbe opinion of the çoî^rt, fully sustain 
tbis conclusion, both on thé tèsiîinbny and inspection oF tbé articles a 
designs, are tHe foUoWirigi ' Èoàt v. BdU, 4 McLeiin, 177; Pèrry v. ^r- 
rdt,S Bari. & A. 485; Ôùrhàm/Ôo. v. WKite, ïiWûl BUi Miller v. 
Smih, 6 Fèdi ïiep. 359; Jénnings v. Kilibe, 10 Fed. Rép. 669; Woodv. 
polhy^ 1 Fed. llep. ilè^pmfooa v. Frwèman, 18 Fedi Rep. 825; fmtir 
kinsony, Mani^acturfng Co.V^Fçd' Ééjp.SôS; New Ybfk Bdting <b Pack- 
iii^ Go. V. Ifaè Jersey Ûaf ^riingth^ 

3. !rhat dèfeiidant's infringèmént of the ;first çlàîna ôf thé paterit was 
80 deliberate and intentional as to war^àijt the cotirti under the act of 
February 4, 1887, îïï iiï»p<îsing upoû. ïli thé pàyinèht of the $250, as 
prayéd for in the bîU.' It' follows fromVthe foregoing Conclusion that 
conipliûhànt is entittéi to tbé ireliéf sOÙght by bis bill, and a decree in 
bis favor is rendéred accoraingly. The dèfendantisrill be éhjoined froûi 
fUrthei? iiifringément, Wili be chargéd ivith the Sqm of $250, will be 
^xéd with tbe coèts of thé soit, and tlié usùàl référence for an account 
fo'tàOertain profite naàfïe bydéféndaîit ûç dàmà^és sustained by com- 
îilâinant wiUbe'dirêc^téd.'';' '^' :■■■■•'>:!■ ■'■■■^ 
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{Cirhuit'àauk,SiD.l^Mitof% Màreh 8, làèà.) 

t'EàTBln'a »OB.ISV«in'IO»S+iiS(BBI3!fOBMBK3>.*-A,0OOXIIlTni9;", ';*' vr' 

, . WUere Inf rlhgemeijtlB adinittecl, dajbage is preaunie4> a»d the o-wner,of the pat- 
''. entiaentltled to' a raiérehee for aciéatinting, wlthdnt'glnng apecifio evidenceof 

''■'iJûamage.'' ■: .i i-iip!'r:'.j' '. n! ■>:: , ... 

Whére, in a suit Bgàtqst à ràllroad èôttipaiiy for Infrlngement, tne answer admlts 

' fhé validity of tbé patent, «sotnplaiuant's tltle tbâretoj and the infringèmént, tha 

Company cannot a^oi^j^n abaolute iojouoUoa bjr avemng that Uia invention is of 
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' triflîng value, anâ offering" tb snbnlft'to a decreé for noinfnàl past darntiges, and to 
an injunetrloa against thèadoption of stij^ moroof the patented articles, on condi- 
tion pftlw ui^disturl»ed^Q8e,of tUose ^reMy.QppnitstraJiis, . 

8.' BaUB. ; '"'' ■■"'''■-■ '■■ ■'■;■■■ •; ; 

On tfae qoestidn lu to ^itrKetihér an In junotloti shonld issiie.'U t^ Immaterlal that 

. , ttie.ownec of t^h^,{;aten^;h^ iie7«r i^ade^ \ised,; i>rw\^ aD7 ot thé pa]ten^d articles, 

or licènséd any onè' to'do 8o; especially when ît appears that ne baa ùbt dbne'^o 

beca'use dépendant find Otbe^ railroad'tsompanieâ, bêing unwilllng to pay the priM 

. asked by hUp, i<4PP^d;i??'B, ^"V'entloa wittUJUt leaye, expeoting to paya lesssum 

by waiy ol damà^ef f bV intringement» 

4. Bame— fiARDSnÏK ' '' •■' ' ' ' • ;-■ ^i" 

Défendant «çànpotesoapietbe In jnacti«!i>:ontbegrotand pff hat'd.sUp to itsrif or to 
the public, since the decree.inay provlde for a graduai removal f rom its cars of the 
• patented article, éo aa not'^ cause the iMhdraWài from sei^lce 6f a large (imounC 
of roUing»toât.at any onéÛme; awd ^or that pqrpeae t|he i^Qiount of roUing stock 
requlred and ayailable for Its business may be proved by'amdavitsor thé oral ez- 
aminatioB bf l*!» aupedntendént as' itiiaèiter mechanic 

lû Equity. Suit by the Campbell Printing-Pj-esS & Mannfacturing 
Gompan y àgainât the Manhattan Railway Gompany for infringement of 
a patent. Decm tor irijuritetion and an àccoonting. 

Ùha8.ï)eHartBrowerf{ùieojnpla,mant. 

Davies, Short & Tovmmiâ, foi defehd&nt. 

LAœMBBi Circuit Judge. The compkinant îs the owner of letters 
patent No; 401,680, granted April 16, 1889, to Edward S. Boynton for 
a"newand nseful improvement in valves for pneumatio pipes or tubes." 
The second daim 'of the patent is: 

"(2) In coïnbination with an external piVôted valve, a self-closlng dévice, 
cobsistingof acbniptéssive helicul spring héld withina tubulargtiide, formed 
Upob or attached to isàid VidVe, between one end of said guide and a stop at 
t^e pivotai point of tfae valve, substantially as and for the purposes set forth." 

This daim was suStained by Judge Coxe in Campbell Printing-Press 
& ManuPg Oo. v. Eamea Vacuwm Oo., 44 Fed. Rfp. 64, and disclaimer 
as to the first daina waa duly entered in the patent-office prior to the 
bringing of this sUit. The bill chargea infringement of this second daim, 
praya injunction and accounting, and expressly waives answer under 
oath. A prdiminary injunction was refùsed. Campbdl Printing-Press 
é ManufgOo.v. Manhattan Ry. Go., 47 Fed. Rep. 663. The case now 
cornes up for final hearing upon bill, ansWer, and replication. The an- 
swer (unverified) âcîinitô the grant of the letters patent, and complain- 
ant's title thereto, and that they are gpod and valid as to the second 
claim thereof. It fUrther admits that since April 16, 1889, (the date 
of the issue of the patent,) dei'endant bas used conplings embodying the 
invention covered by the second claim, and that the number so used is 
2,678, on 1,017 cars and 322 locomotives, some of said couplings hav- 
ing been applied before April 16, 1889. and others from time to time 
since. It further avers that the invention is of trifling, if any, pecun- 
iary value; that conaplainant bas never made, used, or sold the patented 
invention, and bas never liCensed any one to make, use, or sell the same; 
that thé defehdaiit uses it upon cars constantly employed by it in the 
tmnsportation of passengers, and that ah injunction would be ahàrdship 
to défendant, would seriously inconvenience it in its passenger carrying 
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service, and would be of no benefit to complainant. It oflèrs to submit 
to a final decree for injonction againstthe use of any additionalinfring- 
ing couplings. For the past and future undisturbed lise of those which 
it haB |daced upon its^axs, without leave or license of the owner of the 
patent, aijd in admitted violation of the rîghts secured to such owner 
thereby, it also offers to submit to a judgment for nominal damages. 

To the complàinant's application for an Sccounting before a master it 
18 objected that it has not given spécifie évidence of damages sustained. 
But under the pleadîngs it is hot neoessary for the complainant to give 
such proôf. Infringemçût is admitted, and from infringenaent damage 
and deprivation of profita are presumed. Wwster v. Muser, 20 Fed. 
Rep. 162. To whàt fextént, and whethèir nominal or sùbstantia], is a 
mâtter to be settled on the accounting. Complainant has shown ail that 
is necessary to entitleit to a decre© sending the case to a master, when 
it hasishown infringemeot of a valid patent owned by itself. BrickiM 
V. Mayor, 7 Fed. Rep* ;47;9- The décision of Judge Brown in the case 
at bar (48 Fed. Rep. 344) did not pass upon this point. It only settled 
a question of practice, holding that a motion at chambers was not proper 
procédure. 

Thé contention 0f the défendant that, because it is willing to pay 
nominal damages for past infringementj an injunçtion to restrain future 
infringement should not issue, is unsound. In Birdsdlv. ShaUol, 112 
U. S. 487, 6 Sup. Ct. Rep. 244, the suprême court held that "an in- 
iringer does not, by paying damages fçir making and using a machine in 
infringement of a patent, acquire any right hims&lf to the ifuturè use of 
the machine. Gn the contrary he mayj in addition to the payment of 
damages for past infring^nent, be restrained by injuttotion from further 
use, [citing authoritieg.]" See, edao, Mat^ews v. Spangenberg,, 15 Fed. 
Eep.,813; Braggy. C^y'of Stockton,27 Fed. Rep. 509. The proposi- 
tioo advanced by the deferidant is practically this: If an inventor, 
whose patented improyément in locoriiotive machinery, although valid,. 
is of but trifling value to a commoh carrier, himself thinks it valuâblô, 
and therefore demands à license fee .for its use, higher than such com- 
mpn carriers as would like to use it are wiUing to pay, they may nèver- 
theless appropriate bis invention to tlieir use, may place it on their cars 
and locomotives without his permission, and may continue to use it till 
it wearsout, without interférence, oij,, the ground that to remove jt would 
inconyenience the public; and thatfôr such enforced license théy should 
be made to pay, not the fee the inventor asks, but such sum as a master 
of the court may think tlje invention is worth. Baldly stated, the con- 
tention is that, when a patentée asks a price for the use of his patent 
higher than users wish tp pay, and refuses to license its use except at 
such price, it may be confiscated and sold to whoever wants it, at a 
price to be fixed by a United States circuit court. Whether or not such 
a qualification of the monppoly secured by letters patent would be dé- 
sirable législation is immateriaï; it is not now on the statute book, nor 
is there fonnd controlling àuthoritv in its support among the cases cited 
by the defendant's counseL , 
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In Bamard v. Gibson, 7 How. 657, the parties claimed conflicting in- 
terests as assignées of a patent, and there was thus an issue raised in the 
case which the circuit court had determined adversely to the défendant; 
but his right tû review that décision, by appeal from final decree when- 
ever it might be entered, still remained. The suprême court declared 
that it was a "hardship" sufficient to hâve deterred the circuit court 
from granting an ipjunction that the case was not ended in that court, 
so that there might be a final decree for the défendant to appeal from, 
and perhaps secure a reversai of the fihding that complainant's title was 
gQOd. Hère no such issue is raised . Title , validity of the patent, and in^ 
fringement are established, not by the décision of this court, but by de- 
fendant's own admissions, on the record, and no appeal could possibly 
resuit in a différent conclusion. In PvUman v. Éailroad Cfe., 5 Fed^ 
Rep. 72, défendants were strenuously asserting prior use and non-in- 
fringement. In Hoe v. Advertiser Co., 14 Fed. Rep. 914, it was ap- 
parent that to make a change in the printing-press on which the daily 
newspaper of the défendant was printed would greatly embarrass the 
usual course of its business* Moreover, the défendant was contesting 
the validity of the patent, and, though the circuit court sustained it, 
there was a possibility of reversai. In Howe v. Morton, 1 Fish. Pat. Cas. 
601, the validity of the patent was vigorouslyassailed. In Stainthorp v, 
Humieton, 2 Fish. Pat. Cas. 311, the fact of infringement was Contested, 
In Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 67, the court did not 
"think that complainant's title wasentirely clear." The patent had only 
six months to run, and injunction would close defendant's mill for that 
whole period, throwing many hands ont of employment. In Wells v. 
GHM, 6 Fish, Pat. Cas. 89, the decree (in auother case) which sustained the 
validity of the patent was before the suprême court on appeal. Judge 
Steong, though refusing an injunction, expressly stated that, had that 
decree been acquiesced in or afiirmed by the suprême court, he would 
hâve awarded one. Ail of thèse cases (except Bamard v. Gibson, supra) 
were applications for preliminary injunction, as were also Colgate y. 
Tdegraph Co., 4 Ban. & A. 415, and New York Grape Siigar Co. v. 
Arnerican Grape Stigar Coé , 10 Fed. Rep. 837. Lowell ManufgCo.v, 
Hartford Carpet Co,, 2 Fish; Pat. Cas. 476, is plainly an authority only 
under the facts of that particular case, which are stat«d too briefly in 
the report to afford much information as to what the court did décide. In 
Forbush v. Bradford, 1 Fish. Pat. Cas. 318, Judge Cuetis refused a tem- 
porary injunction, where the same issues had been tried at law between 
the same parties, such trial resulting in a verdict for the plaintiiî; but 
he did soon the express ground that a bill of exceptions had beentaken 
upon points which involved the validity of the patent, and that, as the 
bill of exceptions was not frivolous, the litigation as to complainant's title 
was not in fact terminated, and it was necessary, in weighing the relative 
hardship of granting or refusing an injunction, to contemplate a décision 
adverse to complainant's title as a possible resuit. But the learned judge 
expressly added that, even though the effect of an injunction would be to 
stop ail the defendant's looms tiU the patented improvement could be re- 



moyedi tliat would not prëverjt the court froiy granting an înjtinctîofa îf the 
right'had been finally establisbed atlaw. In the cfise at bar, wheré ûeither 
Talidity V title^nor infringèmént is questioned , the cotnplainant's right to its 
mqnopoly is finaliy eetablished. , In McOrary v. OaTiai Oo.yôfbd. "Bep. 
30/7 , injunction was Tefused whér© defendainte were using coinpkihânt's 
"improvement in coupling md steering Canal-boata," ôn^ the gfoùnd 
that the "allowance of an iujunotion would cause muich greater injury 
to the respondent than behefit to the complàinatit." Défendants werecon- 
tending that the patent ■was an invalid reissue. Although the circuit 
court did not sustain that or the other défenses, the défendants still had 
their appeal, and it coùld^not be beld that ail questions of validity, title, 
and infringement had beeni finally deterrained. As no facts are stated 
in the report of the case, it does not appear what was the respefiti%'e in- 
jury or benefit. In theicase at bar the only injury to the delendant is 
the cost of substitutingsonite other coupling; it expresslyrepùdiated (on 
the former motion) any benefit from the improvement, ihsisting that 
other couplings which it was free to use were belter than complainant's. 
By'refusing an injunction, the .court practically informs the complainant, 
and ail who may wish to use its couplings, that, because it asks more 
for the improvement than they are willing to pay, it must nevertheless 
be content to see them appropriate it at a price to be fixed hereatter by 
this court. On which side the balance of hardship ia this case inclines 
seems not difficult to détermine. 

The remarks of Judge Griek in Bandera v. Logan,2 Fish. Pat. Cas. 
167, are purely o&t'ter, the bill in that case being dismissed ou the ground 
that prior use was shown. Besides, the learned judge evidently as- 
sumed that thelicense fee^ pAymentof which would befull compensation 
fo the complainant for future as well as past trespasses, was a "fixed 
sum." Undoubtedly, where there is a given license fee which is paid 
by others for the use of an improvement in some ''mill, inanufac- 
tory, locomotive* orsteam-engine," equity will not lend its aicl to enable 
a patentée, by an injunction, practically against the wholeapparatus, to 
extort a larger sum frbm some particular infringer who is prepared to 
pay the "given sùra" for the privilège of using the improvement. But 
that is not this case. There is no "fixed sum," for, there bave, as y et, 
been no actual sales of licenses, other railroads (aé' was stated on the 
argument) having foUowed defendant's example, and approprîated the 
new coupling without payment or permission, expecting, apparently, 
by that means to be able to compel the complainant to accept much 
less than he would sell bis license for, except under some such constraint, 
— -perhaps a merely nominal sum, — for, although it seems to bave kept 
putting his coupling on its cars, even after it had tested it by use, dé- 
fendant yet insists that it is a whoUy valueless improvement. 

The décision of Judge Blodgett in Hoev. Knapj 27 Fed. Eep. 204, 
ftilly sustains the defendant's contention. In that case the owner of the 
patent was a lai^u manufacturer of printing-presses, which he did not 
keep in stock, but made to order. The patented device was a small part 
of Ûie entire machine. As matter of fact, complainant had not up to 
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that time sold any press embodying the improvement, because none had 
been ordered. ^pparently be tbought it, for bis beat business interest 
to hold the patent, and use it exclusively in presses of bis own make, 
and hence had no regular license fee for its use. Judge Blodgett, how- 
ever, at final hearing, refused an injunction against an infringer, hold- 
ing that, '"undèr\a patent which gives a patentée a monopoly, he is 
bound: either to use the patent himself, or allow others to use it, on 
rèftèbriablè tei-ttis." No authorities for thiS proposition, however, are 
cited in the opinion, nor is such a construction of the statute, which pror 
▼ides that a patentée shall receiv© a grant of the "exclusive right to 
make, use, and vend" bis invention, siipjiùrted by argumient, Although, 
great weight is always to be given to décisions of the circuit courts, they 
ftre h^Cèontrolling #thority when tiïé^me question is preSented in an- 
other circuit. I do not, therefore, feel constrained by tbis décision to 
refuse, the complainant its injunction, because it asks more for a license 
fhan défendant oarés to pay. 

'Défendant also ibsiststhàt injunction ghould hot issue because the in- 
Érin^ng oouplings now injuse by it are u^ed in the service of the public, 
and to çnjoin wàuld bé tO work great hflrdship to the public. In Blm 
y. ÉrooUyn, A Fish. Pat. Cas. 596, ihjùûçtîon was refused becausç the 
hose Couplings comi>laitîed of were neçessary for the daily use of the city 
in the prévention of Ëres;'ahd there is a long Une of authorities to the 
same éâi^. There is,however, nothing in the case at bar, beyond the 
bare assertion of the défendant, to show that an injunction properlyreg- 
ulated as to time may nOt bô obeyed without in any way interfering 
with the service which défendant rênders to the public as a common 
carrier ofpassengers, It àetems to bave experieneed no difficulty at ail 
in temporarily withdrawing its locomotives and cars from such service 
at suitable seasons, for asufficient length of time to affîx the complain- 
ant's copplings. Why it may not, in liké manner, reûiove them, does 
not appear. Complainant may tt&e decree for account and injunction. 
The tërïns of the injunction, providirig from how many cars iand loco- 
motives the infringing couplings shall be removed each week, may be 
settléd: on notice; and if dépendant Vfrill «t tbàt time présent affidavits 
showing thè-characterof^be' work required, the amount of its rolling 
stock in use and reserve, and its sbopfacilities, there need be oo. diffi- 
culty aboutiairranging the tetoâ of the «îecree; or, if it be preferred, de- 
fendant, instead of affidavits, may présent its superintendent or master 
mecbanio for examioatioo to aid the court in settling the terras. 
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Paob Wovbn Wieb Fbkce Co. v. Land.' 

(Circuit Court, E. D. MicMacM. December 16, 189L) 

Ir, Patbsts fo» Inventions— OkicuN al Invbntob— PRBgUMPnoN» tbom PjLTim. 

In aénlt for infringement the Introduction of tbe patent Ib prima fùàte proot 
tbat the patentée is tbe original and flrst inréntor, and ttie introduction of subsé- 
quent letters, under which the alleged infringing device is made, doea not over- 
come this presumption. 

X Sàmb^oint Patent. 

. The isBuancè of a patent to two persons, as joint inrentors, oonstitntea prbna 
jCacierproof that the invention was joint. 

& BAUB^ttrrBlNOEHENT— Evidence ho Support Bill. 

Tbemere fact that défendant has constracted or Is oonstmctinK, In acoordance 
wtth>s subséquent patent, machines which etnbody substantially the same devices 
ooveted by complaiaant's patent, and which are olalmed to be an lof ringement, is 
Rufflcient to support the bUl when the answer admits that, U found succeasful, dé- 
tendant Intends to sell machines and terrltory. 

i. ËAUE— ËZTBNT op Claim — Seioription — Onb Deviob with Sepakate Fuhctions 
— Wibis-Fbnob Machine. 

' Letters patent No. 414,844, Issued Noventber 13, 1889, to John W. Page and Charles 
M. Lamb, 18 for an impro^ed machine toi weaving vrire fonces. The essential de- 
vloe isanollowlieedle, {ipp'roximatelyayllnâricàl in shape, open along one side, 
and adapted to straddle the vràrp-wire and rotate, so as to wind about it the woof- 
wire, with which it is thréaded, forming' a lihot, at the same time having a 
slight longitudinal reciproeaUng motion, to giva the knot an elongated forward 
twist, which, as stated In : the specifloations, "is désirable because of its ex- 
trême securitv. " The iny«îitors state that, owing to the oomplicated nature of the 
meohanism, thev havé deemed it désirable to give a detailed description, but that 
they do not wish to limit their invention to the détails of construction, and that 
the claims are intended to be oonstmed as broadly as the state of the art wlll per- 
mit Claim 13 oovers "a lô&gitudinally-slotted needlé, adopted to hold the woof* 
wire, and supported, to rotate in its be^ringa, substantially as and for the purpose 
set forth. " Claim 14 is the same as claim 13, with the addition that the needle la 
to*'bereciprooatedlongitudihally, "for the purpose set forth. Held, that claim 13 
covers the needle without tbe reclprocattng^lovigituâlnal motion to give the knot 
the preferred "forward twist, ^ and is infringed by a device constracted under let- 
ters patent No.' 485,042, a^d issued August 36; 1890, and which la essentially the 
■ame as the needle, opiitt^mr this reciprocating f eature. 

B. SAMB— CONSTBUOTION O» CliA^S. 

A construction which willmake two distinct claims of a patent oover, not dlfleiv 
: ent things, but one and the aame thing, ia to be avoided, if possible; and, where a 
device perf orms two distinct opérations, a claim may be based upon eaoh without 
oovering the other. 

In Equity. Suit by thé Page Woveb Wire Fence Company agàinst 
Abél Land for infringetuelnt' of a pateàt. Injunotion granted. 
■ • .Dî/ren/or^ (fc .^ 

Orant FeUown; iSaUburyét O^Meaùy, and M. F. Ckamblin, for défendant. 

Jackson, €itcuit Judge. The complainant corporation, or assignée 
of the entire right, title, and interest in and to letters patent of the 
United States No. 414,844, granted November 12, 1889, to John W. 
Page and Charles M. Lamb, for a new and useful improvement in wire- 
fence machines, brings this suit against the défendant, Abel Land, for 
infringement thereof. The bill, which was filed September 13, 1890, 
contains the averments and allégations usual in such cases, and need not 
be specially noticed. In hîs answer the défendant dénies knowledge of 
complainant's title to said letters patent, but admits the issuance thereof 
at the date stated to said Page and Lamb. He dénies that said pat' 
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entées were the original, fifst, and joint inventors of the patentée! ma- 
chine described in said letters, and states that said patentées — 
"Surreptitiously and unjustly obtained said letters patent for that whicb was 
in fact invented by this défendant and his son, Stephen Land, and who were 
using reasonsble diligence in adopting and perfecting the saine, as was well 
known to said Page and Lamb when they applied for their letters patent." 

He admits that he had made one or more machines in accordance 
with letters patent No. 435,042, granted to himself August 26, 1890, 
and that he intends to use them, and others like them, for specified 
business purposes, if found suitable, but he dénies that his machines in- 
fringe complainant's patent. The assignment of said letters patent to 
complainant is fuUy established, and its title thereto was not questioned 
at the'hearing. The défendant ofifered no proof in support of his déniai 
that Page and Lamb were not the original, first, and joint inventors of 
the patented machines covered by and described in said letters patent 
No. 414,844, nor did he make anyattempt to establîsh the claim set up 
that he and his son were the real inventors thereof. Thèse questions 
are thereforè ont of the case, under the well-settled rule that complainant's 
introduction in évidence of his patent in due form is sufficient to show 
that he is the original and first inventor of his device or irnprovement, 
as the same may be construed and defined by the courts, unless suffi- 
cient évidence to overcome that presumption, and to establish the con- 
trary allégation of the answer, is exhibitèd in the record. In other words, 
the burden of proof is on the défendant to show that the patentée was 
not the original and first inventor. Ransom v. Mayor, etc., 1 Fish. Pat. 
Cas. 252; Gremv. French, 21 0. G. 1351, 11 Fed. Rep. 591; Double- 
day V. Bmtty, 22 0. G. 859, 11 Fed. Rep. 729; Stone Co. v. Allm, 14 
Fed. Rép. 363; Agawam Oo. v. Jordan,! Wall. 583; Seymour v. Osbome, 
11 Wall. 538; and MUcheU v. TUghman, 19 Wall. 390, 391\ The let- 
ters patent su bsequently granted to the défendant do not overcome thié 
^nma/acie presumption in favor of the prior patentée. Dental Vukanîts 
Co. V. Qar.dner,A Fish. Pat. Cas. 224, and cases cited. It is also settled 
that said letters patent to Page and Lamb, as joint inventors, is -prima. 
/acie évidence that the invention therein described was joint. Hotchkiss 
V. Greenwood, 4 McLeari, 456. 

At the hearing counsel for respondent contended that the proof failed 
to establish the fact that the défendant at the time the bill was filed had, 
made or caused to be made, and had used for the manufacture of wire 
fence, one or more machines containing and embodying as a part thereof 
the inventions and improvements described and claimed in complainant's 
letters patent. Without reviewing the évidence, we think it is clearly 
shown by the testimony of the witnesses Harvey and Abbott that prior 
to the filing of the bill on September 13, 1890, the défendant had con- 
structed, and used the same in the making of wire fencing, one or more 
machines which it is claimed embodied complainant's invention, and 
which contained substantially the same devices described in letters pat- 
ent No. 435,042, issued to him August 26, 1890. It admits of little 
or no question, under the proof, that prior to the grant of said letters 
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patent No. 435,042 he was constructing itiachines in accordance there- 
with, which he admits in bis answer he intends to emplby in making 
enough fence to test, and, if found suitablte for the.pUirpo^ej "to sell ter- 
litory and machines- for the manufactïii'e of wire fence^'' Under thèse 
di;i;Jan}stâiices, the coinfelainant's bill wafe not preinatiiteïy filed. Even 
if défendant had hot pribi'' thereto actùally constructed m'achihes for the 
manufacture of wire fence embodying the woof-winding meehanism cov- 
erëd by complainant's létitera patent, bis intention to try machines em- 
bodying, said inventiôb, and, if found suitable for th©" purpose, to sell 
the same for the mianufacture of wire fence, would be sufl&cient to sus- 
tain the: bill. In such cases, courts 6f equity recognize and enforce a 
larger tutd more remédiai process than can be obtained in actions at law. 
This ia dearly stated iuWoodv}orth v. Stone, 3 Story, 749, 750, Where it 
is said: 

"The «àse is not that of an action at laW for the breach of a patent, to sup- 
port iwhtch it is indispensnble to establish a breach before tlie suit was 
brougbt. But in equity t)ie doctrine is otherwise. A bill will lie for an in- 
junction^ if tlie patent-riglit ia admitted, or has been established upon well- 
groundedproof of the apurehended intention of the défendant to folio w [in- 
fringel the patent-righé. A bill quia timet iB an ordinary remédiai process 
in equity." 

Wliile the bill rests primarily upon the theory of actual prior infringe- 
ment, still if that was not sustâined the court can, under the prayer for 
gencKil, relief, proceed^P'protect the complainant's right frora intended 
infringèment by the exercise of ils remédiai process in the shape of an 
injunction, if the case warrants such relief. 

The remaining Siud real controverted question in the case is whether 
the défendant in the machines constructed or intçnded to be made by 
him for the manufacture of wire fencing infringes the complainant's pat- 
ent, or emljodies any of the devices thereof covered by its daims. A 
full and detailed description of the letters patent sued on is not deemed 
necessary to the correct détermination of this question. The patent in 
its entire meçhanism is çxceedingly ela.borate and complicated, eontain- 
ing 8 sheets of drawingéj with 37 figures, 10 pages pf spécification and 
descriptions, and 21 différent claims. As stated in the spécification, 
the invention, relates to a, machine for manufacturing wire fences, and its 
opération, taken as an entirety— 

"Is in the nature of a weayiug opération, the wires referred to as constltut- 
ing the horizontal f ence-wjires aflording the warp in the weaving, and those 
referred to as the vertical 6r stay wires aflording the woof. The warp-wirea 
are fed from spoôls-in desiréd number and àt required distances apart to the 
take-up meçhanism, which reçoives the flhished article, and is actuated inter- 
mittlngly to talie up lengths thereof, and alternâtes with a woof-wire wind- 
ing and stringing device, which as Bopn as a finished length of fencing has 
been taken up, is actuated to travel tninsyersely acrosa the warp-wires, stop- 
ping at eacb» apd winding around It a woof-wire, with which it is tbreaded." 

This woof-wire winding and stringing device or mechanisn and its op- 
ération is described at lérigth and in great détail, and it is stated that at 
the forward end thereof; thïera is^- 
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"A hollow needle, S, (Fig. 28.) of approximately cyllndrical shape, and open 
along one side, having formed or provided around it near its conter a pinion, 
S', dlyided by a ciroumferential central groove, S^, and so supported in its 
bearings as to permit to it arutary and also a slight longitudinal reciprocat- 
ing motion, and tKe forward end of the neédle is tiireadéd with the woof-wire, 
just about long enougli to reacb across the warp-wires wben wound around 
each, and which we prefer to provide in tbe form of a coil, 8', (Fig. 29.)" 

The opération of this needle when set in motion is first to fall upon or 
straddle and surround the first warp-wire at the right-hand side of the 
machine, and then to rotate about and reciprocate longitudinally along 
that wire, thereby winding around it the woof-wire, with which it is 
threaded, and forming a knot in the shape of an elongated forward twist, 
as represented in Fig. 30, which form of knot, as slated in the spécifica- 
tion, "is désirable owing to its extrême security." The woof-winding 
device rises and shifts automatically from one warp-wire to another, and 
the threaded needle straddles and winds the woof-wire three times around 
each warp-wire throughout the séries, when the device returns automat- 
ically to the place of beginning, to repeat the opération upon a new sec- 
tion of fence. The needle, S, at the forward end of the woof-wire wind- 
ino; and stringing mechanism, performs two separate and distinct func- 
tioDS or opérations. By its rotary action it opérâtes to wind the woof- 
wire, with which it is threaded, around each warp-wire, so as to make 
the tie or knot required for the desired mesh of the fence, and by its 
slight longitudinal reciprocating motion it opérâtes to make snch knot 
in the shape of an elongated twist; that form of knot being considered 
by the patentées most désirable Ibr security. 

AI ter describing at great length the drawings and devices of their mar 
chine, the patentées etate that — 

"Theextretnely complicated nature of tJie mechanism constituting onr ma- 
chines, as illustrated, and of tlie opérations of the various parts, bas rendered 
necessary, we tliink, or at least advisable, the foregoing detailed description. 
We wish, however, to hâve it clearly understood that we do not consider our 
invention to lie in mère détails of the construction, many of which may be, as 
we and otiiers skilled in the art to which our machine relates might readily 
suggest, altered and simpHHed, and some even entirely oniitted. Tbe ap- 
pendéd cMiiis are therefore inlended to be constnied as broadly as the state 
of the art will permit for a umchine involving generally any construction 
which, when broadly considered, is analogous to ours for its purpoaea — First, 
with relation to the warp-wires alone, and this wliether or not the iatter are 
coiled; stcond, vrith relation to the mechanism which will automatically wind 
andstring the woof-wire across the warp-wires; third, with relation to the co- 
opération of ihe Warp and woot wire weaving mechanisms." 

Then follow numerous claims relating to the diSerent devices by 
which the warp-wires are caused to progress intermittingly, by which 
the woot-winding mechanism is carriôl across the séries of warp-wires 
from one to the other, by which the wool-winding mechanism, after 
having complèted the opération, is returned to its starting point, by 
which the finished tencp, as it is constructed, is ^tored uppn the réel. 
Thèse and aeveral others, relating to other featurés of the patent, are not 
invoivi/d in the présent suit, and need not be noticed. 
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■ Thé t#elfth'olaîin, of whîch aloné infringement îs asserted and relied 
updn ailhe héàfing, relates to the needle device, by which, as the woof- 
wjre is carried to each warp-wire of the séries in tiirû, it is wound around 
or abouteach warp-wire, thus forming the mesh of the fence. Said 
twelfth claim is as folio ws: 

"In a device for use in the manufacture of wire fence, comprising wires 
Crossing each other, and secured together where they cross, for winding and 
stringing a woof-wire upon the warp-wirea, a longitudinally-slotted needle, 
S, adapted to hold the woof-wire. and supported, to rotate in its bearing, sub- 
stantially as and for the purpose set forth." 

It is said on behalf of complainant that this device consti tûtes the 
fundamental principle of the patentee's machine, and is the nucleus 
about which ail other mechanisms of the patent are formed, and which 
riiust be found in ail other machines constructing or manufacturing sim- 
iiar fence, to rendèr their opération successful. There is no proof in 
the record showing the state of the art on the subjeot of wire-fence 
manufacturing, machines when complainant's patent was granted. It 
may therefore be assumed in its favor that said patent is of such a 
pioneer character as to entitle its claims f o a broad and libéral construc- 
tion, such as will sustain the patentee's invention. 

The complainant's expert, William S. Bâtes, after stating that defend- 
ant's woofr-winding mechanism was substantially the same as that de- 
scribed in the patent sued on,'proceeds to give bis construction of said 
lïwelfth claim, and a comparison thereof with the corresponding mechan- 
ism in defendant's machine, as follows: 

"The twelfth claim in terms refers to a device for winding and stringing 
woof-wire upon the warp-wlres of a wire fence. The mechanism claimed ia 
the daim is a lohgitudinally-slotted needle, adapted to hold the woof-wiie, 
aud supported, to rotate in its bearings, as set forth in the spécification and 
drawings of the patent. This needle is supported that it may be moved across 
the fence from side to sida It may be stopped opposite each warp-wire, and 
may there be moved towards the wire, so that tlie slotted needle straddles the 
wire, (warp,) bringing the wire into its axis. It is then revolved, and winds 
the woof-wire upon the warp-wire, and it is then raised (automatically) ofC 
the warp-wire, and moved on to the next one, where the same opération takes 
place. The slot in the needle enables it to straddle the warp-wire and release 
it again, so as tO; wind the woof-wire around it, and pass on to the next warp- 
wire, The needle is supported in the bearing so that it can revoîvé on the 
arm, which is pivoted so as to qarry the needle towards and from the warp- 
wire. This arm also travels across the fence to move the needle from one 
wire to another. The needle itself is composed, essentially, of a pinion, by 
which it is revolved, a slot in the pinion to enable it to straddle tlie warp- 
wlreS, and a bearing to support it, and theeye through which the woof-wire 
is threaded, so that it is carrîed by the needle. Other parts of the de- 
vice are immaterial to the subjeet of thisclaim. Turning now to defendant's 
woofrwinding mechanism, I ûnd in it an arm which travels across the fence 
fropi side to side, which is ada,pted to stop opposite each .warp-wire. This 
ai;m is pivoted, so that it can approach and recède from the warp-wire, and it 
haS a pinion mountèd in a bearing in it, and corresponding with the pinion 
df thé complainant's pateht. This pinion in defendant's mechanism isslotted, 
to enable it to straddle the Warp- wîres; it has a bearing to support it on the 
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fttm, and It has a projection with an eye In it, through whlch the woof-wire 
is thréâded. The woof-wire is thus carried by the slotted pinion, and when 
the pinion straddies the warp-wire, and it. is revolved, the woof-wire is 
twisted around the warp-wire. When the pinion leaves the warp-wire, and 
moves on to the next, it carries the coil of woof-wire with it, and twists it 
around the next warp-wire, and so on across the fence. ïhis device In de- 
fendant's mechanism, therefore, has ail the material éléments of the complain- 
ant's mécbanisro as déâned in thetwelf th claim of tHe patent. Both mechan- 
isms hâve what is called in the patent 'a longiludinally-slotted needle;' that 
is, they hoth hâve a slotted pinion, mounted in a bearing so that it can re- 
volve, and provided with a projection and an eye in it, through which the 
woof-wire is threaded. The mode of opération is the same in both of them; 
that is, they straddle the warp-wire, bring the wire intothe axisot the needle 
or pinion, by virtue of the slot in it, and thùs revolve, carrying the coil of 
woof-wire around the warp-wire, thus twistingit around the warp-wire, and 
then by virtue. of the slot leave the warp-wire, and pass on to the next one, 
and repeat the opération. The funetion and mode of opération being the 
same, and the important parts of construction being the same, I consider that 
the two.devices are ldentical,notwitbstanding some slight différences of form 
*r,hich exist." 

He thèn points out as différences of form the fact that the projection 
which carries the needle in cottiplainant's device is nearly cylindrical, or 
in the forin of a slotted sleeve, while in thè défendant's arrangement the 
uselêss portions of métal are eut away, leaving an arm which ia nearly 
flat, projecting from the pinion; also, that the pinion in défendant's de- 
vice is larger in proportion than in complainant's. Again, complain- 
ant's needle revolves always in the same direction, while the défendant's 
revolves alternately in opposite directions, thus changing the direction 
of the wind of the woof-wire on the warp-wire. This, it is said, is a 
mère matter of choice, depending upon the gearing of the needle, and 
involving only mère matters of mechanical préférence. Again, the 
needle in complainant's mechanism, as it rotâtes to wind the woof-wire 
upon the warp-wire, is also moved longitudinally to a slight extent, so 
:as to cross the coil or tie of the woof-wiré, and thefeby form the elon- 
gated twist-knot already mentioned. In the défendant's mechanism 
there is no such longitudinal reciprocating motion. This last différence 
in the two devices is thè one mainly relied upon by défendant and his 
■expert to establish non-infringement. This slight longitudinal recipro- 
cating motion of the complainant's needle is not in terms referred to in 
said twelfth claim, and is clearly shown not to be uecessary in the manu- 
facture of ^ire fences, but it is described in the spécification aS désira- 
ble, for thè reason that it opérâtes toform an elongated twist-knot, which 
has greslter security than the simple crossing of the wires. The positions 
taken on behalf of défendant are — FÏT'st, that said longitudinal recipro- 
cating motioû of the needle in the wqof-Tvinding mechanism of the pat- 
ent, having been described as one of its functions or opérations, should 
be tâken as an essentiaJ élément of the device or combinatîon covered 
by the twelfth claim, ftnd tvhich the court cannot properly tréat as im- 
tnaterial, under the rule laid down in WcUer-Meter v. Desper, 101 U. S. 
S32, &nd Gage v. Hening, 23 0. G. 2119, 107 U. S. 640, 2 Sup. Ct. 
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Bep. 819^ iljia^#;ip,atjeptee makeg ail the cléments of a combînatiipn pia» 
la?xalby;tbe,nceaitrijeted form ofihis claiin; secondi-ihat the separate ele- 
m^ts of whidï the coin binatioft^iséomposed ai*e not inoludedin the 
ïûdDflj^cflyiôf tKte'pateht; as held in Smeli v. Undsay, 31 0:'G. 120, 113 
U/S;9t,rSdi).-70t. Rep. 507, iipdVbsè y. Msher, 30 O/'G. 1096, 113 
U.S. 213,|5 SWf, et. Eep., 511; &^^,ïhird, that the patent being for 
a combinatibh pf several çlementSi ând défendant not usingoné of them, 
— viz., the longitudinal reciprooaiing motion of the needle or pinion, — 
there is no infringement, upon ttie well-settled doctrine illûstrated by 
the cases of FflTfcê V. Qimp6efl, 1 Black, 42T; Dunbar v. Myers, 11 
0. G. 36, 94 U. S. 187, and other authorities. 

The décision bf the case accordihgly turns upon the question whether 
claim 12 of the patent JS to be restricted by descriptive limitations; 
that is to say, by reading into it, as a material élément thereof, the slight 
longitudinal reciprocating motion of the needle, S, as counsel for défend- 
ant cbntends. If the bJéîmis th us restricted, there isclearly nointringe^ 
rnènt. If it is riot construèd to iiidlude soch longitudinal reciprocating 
motion of the needle, it is equally clear that there is infringement. As 
already stated, the claim does not in terms mention this longitudinal 
motion of the needle, but refers to its rotary action. The object and 
purpoç^ of the two motionp were essentially distinct afid différent. The 
rotary pjotion was intended and operate<l to wind tbe woof-wire around 
the warp-,^ire, to fornj thç mesh of the fence. The longitudinal recip- 
rocating.motion was.designed and oper^ted to form a knot of such shape 
as the patentées considered most désirable for security. It was prefer- 
entiai in its character, The mechi^nism as a wool-winding device for 
crossing the woot-wire arçvjnd the warp-wire is in itself complète and 
operative withput the longitudinal motion of the needle. That the pat- 
entées did not inteiid to cover the.latter feature and opération of the 
needle by the jtwelfth claim is cleariy shown by the fourteenth claim, 
:which distinctly and in express langnage inpludes such motions of the 
needle. The foqrteenth claim is as lollows: j, 

"In à device for use in tbe ; manufacture of wire fenoe, comprising wires 
crossing each other, ant) secured twgetlier ■where tliey cross, for winding 
and stringing H woof-wjreupon the Warp- wires, a long Uuiinally-slotted 
Héi'dlé, S, adapted to liolq the woof-wire, anu siiiiported, to be rotated on its 
bwn'akis und be rei-iprocatkd'lougitudinaljy Ih its bearing, subauntially as 
ttôd for tlie puri)oëeset fortft.^ 

ttis perfectly çoanifest, therefore, that the patentées intended by the 
fpurteenth claim to côver both the rotary and the longitudinal recipro- 
jcating, motions of the nee41,e» S, and t^i^J the twelfth !c|laim was intended 
j^coyer oniy, the needle's rotary motion, The constlrqctioh which de- 
fenfJant's counsql çqntend ibr will make tjh^twelfthand fourteenth clajms 
pi^'ptical. In, Tmdmr y, .,^^ieu)art, 28 Ffià.. Rep. 56i,it nj^assaid by Judge 
AçKESON th^t a construction .which w.0U|l(i,tuake two digtipct claims of à 
patent çover,, no;t differenlj things, but one w^d the §^mé tbing, was a re- 
sultitobe avoided, if . possible* Tond^r ly. Stewârt i^xe^mted substan- 
tially the same question ii^voived ini .tliis case. Wlien a ita,tented device 
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j^ferfbrtiié'twb afatikét opérattena!, àrid for distinct puriwsés, ho rèason la 
pereeived why a clflim 'biised thereon may nôt bé Diadè to cover only one 
of such opérations without including the other* The twelfth daim of 
the patent sued on relates to the slotted needle, S, notgenerallyorbroadly 
as described in the spécification^ but only as it is adapted to hold the 
woof-wire, and supported, to'rôtâte in its bëarîng, substantially as and 
for the purpose (not purposes) set forth. The purpose of the rotary 
motion of the needlp, «e^set fprtih , ^aa only to w|nd the woof-wire around 
the warp-wire. That was its main and most important fùnction. That 
feature the claipj was intended to coyer, Tl^f longitudinal reciprocat- 
ing motion of the needle efifected by or tbrougb the circumferential 
groove, S', and employed tp form a kaot of certain preferential shape, 
is carèfully oiilitted from the claim. No good reason appears for read- 
iijg that featurfl of the needlç'smovenient into the; daim. Thereis noth- 
ing in the spécification which may be looked to in ascertaining the true 
Bcope of the ipvejjtipn which will warrant the court in so construing the 
twdfth claïm as to makq it indude by intendment or opération of law 
tJielQngittiditialreciprOcating motion of the needle, and thereby make 
said daim identioal with the fourteenth claimof the patent; nor is there 
anything _^iià,cl,Dse(i by the record as to the statè of the art which shonld 
lead the court to so restrict the claim'as to thereby protect the infringer, 
,who bas embodied the very essence of the patentee's invention. The 
patent in ,our opinion is entitled to a more libéral construction, such aa 
was adopted in Lake Shjore i& if. S. Ry. Co, y. National Oar-Brake Shoe 
Co., 26 O. G. 915, llOtJ. S. 229-238, 4 Sup. Ct. Rep. 33. The daims 
of the patent there aued on,(No. 40,^56, granted to James Bing, Octo- 
ber, 1863, for an improvement in car-brr.VeS) "Weire as folloWs: ' 

"(1) The shoe, A, and soie, B, both being tçnstruçted and adapted (o each 
other. substantially as described, sothat the sole caa bave a latéral rocking 
movement on the shoe, for the purposes specified. 

"(2) The combination of shoe, A, sole, B, devis, D, and boit. G, the wbole 
be^g <!oBstrueted and arrange 4iubstantially as specidied." 

Only the second daim waa sued on. The defétidant contended that 
the elèmeht ôf the latéral rticking motion or movetnent of the sole, B, 
sfaould 1)6 read into thé clàim, as it was dèâcribéd as one of the features 
of the sùlè in the spécification. It was held both in the lOwêr court 
(4 Fed. Rèp. 2li9) and in the suprême court that this contention 6û be- 
half of défendant could not be sustained; that the intent to covet a 
broader constrtiotion wàs fairly deducible from thé specificatiôù, and 
ûothing appèkrihg to shoW that the patentée was not entitled tO the 
broader construction. Thàt suit involved almost the direct point ùnder 
consideratioii in the présent case, and is conclnsive agaînst the restricted 
construction which it is soUght to hâve placed lipon the twelfth claim. 

The conclusion of the court is that the slight longitudinal reciprocat- 
iflg motion of the needle,; S, is not an élément of the twelfth daim, 
and that the dévice cov^éd by said claim is infringed by thè defénd- 
aût'a riiachîiie. It foUrtyre thàt complainant is; entitled to the relief 
aought by itàbill, and' that d«fëndant shoùld be'éiijoîned froni farther 
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infringement, whioh is acQordingly so ordered and adjudged, with costs 
of suit to be taxed against the défendant. The usual référence ma/ 
be bad, if desired, b; compkinant. 



XliÉBRiAM et al. «i Tbxas Si^rmce Pub. CSo. 

' (bfcwtit Court, s. I>?"isrèu* Forfc. Maroh 16, 1891) 

t. CopTltroRT— RiPBnrr— Palsb RBPRÉsBKTiTioNS— TiTL]i-Pi.M. 

: The date ISQO dq tbe titlé-page, Of a reprint of Webster's Diotlonai^, adlttpn of 
1847,— the copyrisiit havinir ezpir^— indlcates the date It was printed, and is not 
a repreBéhlàÛoD that it is a new édition of that year, tbough the book does noi 
i^epresentittielftobe a mère reprint. . 

8. Samjç-— Advbrtisbmbjïts— InjunçtjoS" . 

Défendant advôritlsèd a reprint Of ttia 1847 édition of Wébbter's Dictlonary, th» 
copyvig^ht hBT!ln£f«xpired, as "latest édition, 10,000 ^evr words. " etc., old prioetS, 
andtbat tb^ ne,W low price of $1 -«ras n^fii^e possible Dylmprovements i^ machin- 
ery, etc. HeUd, ou application of thé owhér Of the copyright of subséquent éditions, 
that defein4àut bs: enjoinedBgàinst'the further oircttlation bf sùch misleading- 
advertisewents, and that, becau^is of tbelr already extenslve circulation, a printed 
slip musVthereàfter be àttaObed tb' e^ch book, stating it tO be a reprint of the edl- 
Uonofl847; ■■■' ..',.;;■ ' ;. ■ 

3, TBADE-MaBKt-tWHAT CONSTJTOrafr-WfBaTBB'S DlOTIONABT. 

There is no charactèristic of a tradè-mark in the words "Webster's DiotiODAry. "' 
or in tbe fondo^size of that work te «eU&Uy printed by G-. & C. Merriam, suoh a* 
to prevent its lise by others in ;publishing old éditions on wbich the copyright ha» 
explred. Aferrtowi v. Slioe Co., 47 Fed. Rep. 411, followed. 

In Equity. Bill b^ Homet Iif[érriaiai and otbers against the Texas 
Sifbings Publis^iiig Company for an injunction. Granted. 
Charles Jt^.ÏÏûdjion, {oTpl&intiSa. 
Pierce <fc jFîsAer, for défendant. 

Shipman, DistHct Jadge. Tbis is a bîll in equity, bronght byth» 
plaintiffs, who.wçre and are ownersof the copyrights in varions éditions 
of Webster's ÇTnâbridged Dictipnary, and publishers thereof, to restrain 
the defendanit,frpm offering for sale or selling a cheap reprint of the édi- 
tion of 1847 tarder représentations which import that it is a copy of the 
édition of IS&ior of one of its successors, upon which éditions the plain- 
tiffs hâve expen^ed a large amount ofmoney, and wbich bave had a 
high réputation.- The bill is not based upon any supposed trade-mark 
rights in the naine "Webster's Dictionary." It has no substantial foun- 
dation upon any alleged imitation or simulation of the external appear- 
ance ofthe plaintiflfe' édition of 1864. Its proper foundation is upon 
the alleged attempts of the défendant to pass ofp upon the public a repro- 
duction of an inferipr édition which hfid long since gone out ofthe market 
and into gênerai dîsuse, as tbe superior and widely known édition which 
had been prepared and published by tJie plaintiffs or their predecessors 
at great expense. The bill allèges, in substance, as follows: That the 
édition of 1864, which was p-ublished originally by the firm of G. & C. 
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Merriam (the predecessora of complainants) was a complète revision of 
the earlier éditions of the same dictionary, corapiled and edited by Noah 
Webster and othersat and before the year 1847 , and was revised at the ex- 
pense of sflid G. & C. Merriam, under thpcare and direction of Rev. Noah 
Porter, D. D., and others, and was at great expense printed and pub- 
lished by Baid firm, which had the exclusive right to publish and sell 
the sàme. The Merriams had published an édition of 1847, which was 
a revlséd édition of thé original édition of Webster's Dictionary printed 
in the year 1828 . Said dictionary of 1847 was at the time of its publica^ 
tipn a boplt of considérable value, and was justly esteemed, and was 
comrnonly known by the| trade as the "Edition of 1847." To itthe pub- 
lishers, in the year 1859, added numerous improvements, such as tables 
of illustrations, synonyms, an appendix of new words, etc., and the book 
7?as, thereupon copyrighted, and, became known to the public as the 
"Edition pf 1859." The dictionary of 1847, so irii]proved, bore upon its 
title-pagea gtfttement that the same was revised and énlareed by "Chaun- 
cey A. Goodrich," and upon the pages imraediately following the title- 
p^ge a étalement as to the times when the same was. copyrighted; and, 
upon seVeral pages following, the publisher's préface, and a succinct bis- 
tory of said revised édition in the form of an essay entitled "The Revised 
Editiofij" 'yyjth the date thereof; and, upon the pages immediatëly fol- 
lowing the! sàme, a history of the several éditions of gaid dictionary and 
of said, Noah Webster, from which the date of publication and copyright 
thereof ând pf the prior éditions oould easily be gathered. The exclusive 
right to print, publish, and sell said book up to the year 1889, under 
copyright law;s of the United States, belonged to said G. & C. Merriam 
and their successors, who continued to publish and sell the same up to 
the time of the publication of the revised édition of 1864, and thereupon 
said books of 1847 and 1859 were withdrawn frorh the market, and said 
book of 1,864 alone became known among the trade and by purchasers 
as "Webster's Dictionary, Unabridged," and supplanted and rendered 
obsolète ail preyious éditions of said dictionary, and thereafterno copies 
of any éditions previous to 1864 were printed, or were bought and sold, 
except as seeond-hand books. Subsequently said G. & C. Merriam, for 
the purpose of making said book still more valuable, in the year 1879 
added a, supplément to the dictionary of the year 1864, containing a 
large number of new words, and in the year 1884 added a further new 
and still larger supplément or appendix to this same dictionary, contain- 
ing new tables, aU which additions said G. & C. Merriam made a part of 
said dictionary by binding the same together, and sold the same as sep- 
arate and distinct éditions thereof, under and by the same name of Web- 
ster's Dictionary» or Webster's Unabridged Dictionary, and by which 
said dictionary of the year 1847 was rendered still further obsolète and un- 
salable, each of which éditions were duly copyrighted. That there is 
set forth in, each copy of said book of 1864, as well as in each copy of 
ail later éditions of said dictionary, a history of each of the éditions, to- 
gether witb a statement of the year when the same, and each pf them, 
was compiled, by means of which the exact dates of composition and of 
V.49F.U0.11— ^0 
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publication <jf èî^ïif'iU^iii''|)art^ bé ascer^ 

f a.ine(J % anjy ôra^»^ 'fflîkipli;ied sàîà, âîdtfôâ^^ ' A large tfemàhd was 
çreated fijr tbe dJMÎpil^ of the, jfew lS64, mh fts .s^d siipplement 
and'âpperidî:^, àtid âïàfge'^^^ trïtdè\Vaà secùrédj as ^11 inthe 

Ûojted States as Ésbiïûâll' parts o^tfi^ Eriglïsh-speakingwpTld;' By fea- 
êpia of ilhe grè^Vextién|(3 Ifctctitred îri thé, ôeVeral reviçibi^s' ànd in the 
pul)lirati6n 6f 't^' di^b'àôiii^^^ the editiôii of the year 1864, with sàid 
suppletnèot ànd «(ppéûdîk, t»rinbt bé àô^^^^ à fait profit at retàil for 
Jess, thah àboùt $12 a coi)^, and àt vfrhol^^^^ for lésa than $8 to $10 à 
copyi whilè saîd édition bfiheyekir 1847,,wîth or witEbut the improve- 
inent0, was, whèn néw^' cpmihpniy isold fb'r 84150 tb $6; and càn now 
cccàsion^ly bô bought, only at a seébnd-hand book-lstoïe, for about $2 
a^copy.'',' '"' '■ ' .^'.."'. -'' ' ■^^'' '■ ■ ■■ ■' 

The fofégbing àllegationè qf the bilV'âre true. Aiftèr the copyright 
ùppnj^e éditions of 1847' and 1859 had expired, Ogîlvie & Co., of ehi- 
cago, ci^used tçrbe priii.tëd and published a copy of so taiich of the edii 
tion of 1847 as contàinéd the words àad définitions, with the principal 
part of the àdditiôfl'S coûtairied in the édiijion of IgSSi'including its ap' 
pendîxof new w^rds. As this'côpy waô inàde froftl photo-lithogràphic 
plates, the colûniris and pagiidg wére thé saine as iu the original édition. 
The title-page was the first part bf thé tîtle-pageoi* 1847, and, in àddi^ 
tion, purported tb State the àdditional ïnaterial which wfis contained in 
the bobk, and àt the Ijottbtn bf thé pagé'àppeared, iii diëtinct type, thé 
words, "Chicago, llliûois/ Published byE.'W. Ôëflvîe Company; 9-15 
River Street.' 1890." Tfie bbok does npt contain the'(!bpynght notices, 
the historîcal matter, thé ^fe&ces by thé aUthor, editof, ând publîsher, 
or the adyertisement which Wéfe contairiéd in thé édition of 1847. ït 
is bouhd in the ordi^àry leathei' binding of dictionari^ and of Webster's 
pictionàry, and cpûtaihs upon thé lid bf the cover the words "Ogîlvié's 
Edition."' The, baûkofthë book has the words "Webster'i? Dictioçàry" 
in thé ordinafy placé in which the nauie of the bobk îà printed, àrid bé- 
Ipwls a label, containing the *ords, "1,600 Illustrations and Appéfadix 
ttf '10,000 words." The boo^, taken by itself, does nbt profess to be a 
j;e^îht of the edîtioh of 1864, nor tp be a late editîoti Pf Webster's Diç- 
tibnary, unless'thût assertion is implied fey the figures "1890" ufioiithe 
titïéi'jiage; and I am iij<^îiied to the bidief that' thé^e words deiiote the 
^eà^r in which a book is priûted, àPd db hot necessaHl^ dénote that it is 
a iiéw édition of that yeaf."; The bbok is, in appè$ranCe, a poorly exe- 
cuted repriiit, upon poor JJâper, bf the dictionary part of an old Web- 
ste^fS Dictionary, and wbuld not deceivë an intelligent person, who ex- 
amihed it, and who had â général knowledge of thé subject; but the un- 
éâucated might easily be lùisled into thé belief th^t; it was a ùiodern 
book. The défendant is à cbtporation, which publisheâ a Weekly paper 
callèd the "Texas SiftiûgS,'",aiid bas ^itirphàséd orobtained theoption of 
buyJng à. largo nunibér of copies of thé Ogilvie bbok, Which it is nbW un- 
cfértàkihg to sëll. As an àddîtional indncétnéntto subscribe for its pa- 
péir, the anhùal priée of whiçh is foar dollars, itofifers to fùrhish for flve 
dollars its weekly paper and a cbpy of Webster's Dictionary, by which 
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Î8 meant th« O^iline editioin, Tyhioh it describes in one of its advertise- 
ments in the fpllowing wày: 

"Latesfc édition. , Weighi nine ppiinds,' ContainB 1.615 pages, 1,500 Il- 
lustrations, aiid 10,000 new wbrds. Price $8.00, but givenfreeonlyto Texas 
Sifting snbscrtbers." 

In another advertisement it is called "Latest Edition. Price $8.00." 
After stating that lOO.pOO copies of the dictionary had been printed for 
the défendant, t^e advertisement continues, as foUows: 

" Webster's Dictionary bas heretofore been sold for no less a sum tlian 
$10.00 a copy, but, owing to the ejçtraoxdinary cheapness of papt^r, and 
wonderful econbray in labor connected with the improveiuents in machin ery, 
tbat enables publtshers to print ten sheets in the same time and ai thé saine 
cpst that they used to print oiié, we can offer ttiis great and valuable diction- 
ary at a very mucb smaller price tban it bas ever been offered bel'ore." 

In another advertisement, "Siftings and this Dictionary, which in 
itself is worth $10.00, will be delivered," etc. Another advertiséinent 
contains this lariguage; 

"Mr. E. M. Pine, of the Philadelphia Inquirer, says: • This is the beat copy 
of Webster's Dictionary 1 ever saw.' Tlie editor of the Philadelphia Times, 
Who receivéd one of thèse dictionaries, wr.tes: «It is immense. Inclosed 
find five dollars. Send ahothur copy. We neeJ it In our business.* " 

It is pi-oved that two persbns — one a student in a collège in Penn- 
sylvania, and the other a hotel-keeper in Pennsylvania — became sub- 
scribera to tlie paper and bought the bock upon the faith of thèse àdver- 
tisements, suppdsing that they were respectively to obtain a copy of the 
édition of Webster's Dictionary which they kne^y coramanded a high 
price. The inducement tb send $5 to the publishers was theexpectation 
of obtaininga copy of the édition for which $8 or ^10 was the ordinary 
price, and which they desired to own. Thèse advertisements were in- 
tended and were calculated to deceive persons who were not tarniliar 
wjth business. They did (leceive at least two persons. They hâve ùn- 
doubtedly açcomplished, to some extent, thé purpose for w^ich they 
were issued. The ingénions wording of the advertisements, and the 
plausible ^tîitemieint of the reasons which permitted an $8 or $10 book 
to be giveri (pr $1, would naturiilly mislead many persons who were 
arixibus to get à valuable diptîipnary, which they had therètofore been 
nnàble to obtain. The only $8 or $10 copy of Webster's Dictionary is 
a copy of the édition of 1864, or of one of its successors, and the eflbrt 
of the défendants is to palm ofiT upon the public its copies, which are 
wortii from $1.60 to $2 each, as the book of the plaintitfs, which is a 
thing of much higher intrinsic value. No direct évidence was given of 
the amount of the matter in dispute, but it is easy to see from the testi- 
mony that the amount is such as to give this court jurisdiction. 

Upon the preceding iàcts the law has been recently stated with clear- 
ness. Merrvtmv. Publishing Co., 43 Fed. Rep. 450; Merriamv. Shoe, 
etc., Co., 47 Fed. Rep. 411; Bktck v. Ekrich, 44 Fed. Rep. 793. The 
plaintiffs are not entitled to an exclusive use of the name "Webster's 
Dictionary " upon copies of éditions the copyrights of which hâve expired, 
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for tfa'â'nkitie ÎB not a trade^maïkl' iïere copies ôf.tliô édition of 1847 
and 1859 can be reproduced by a publisher, ovérhis own name, pro- 
vided 'he inakéa no miBrepresentâ,tioiiB to induce tbe public to believe 
that it is lanother book, the right to publisb which is the exclusive prop- 
erty of the plaintiff. The mère form or size of the volume in which 
Webster's Dictionary bas ordinarily appeared doés not, in the mind of 
the public, cbriheet the plaintiffs with the manufacture of the dictionary, 
and there is no characteristic of a trade-mark in such ordinary form or 
size. A court of equity would not probably hoM' that the mère act of 
the publication of this book, taken by itself, disconiiected from any other 
representationï or adverlisemènts, or jàdyertised for what it actually is, 
would be the subject of an injunctioh, upon the ground that such act 
was an unlawful compétition in trade. The gistof this case consists in 
the fact that the défendant, in its attempts to sell the book, made free 
and ingenibus use of'misrepresentations, whicli wére intèhded and calcu- 
lated to misleàd the public ihto a belief that the boôk was the one which 
had long been produced and sold by the plaintiffs.. That such was the 
naturel effect'çif ,the defendant's, adv'értisement^ cânnot be doubted. 
'Wroijgs of tfais description, whereby, through an artifice of any sort, 
the goods of one manufaciurer become confused in ithe public mind with 
the goods of some other manufacturer, may be redressed by a court of 
equity. " Merriam v. Shoe, etc. , Oo, , mpra. The défendant should bé en- 
joined against ftie circulation or use of advertisemehts or circulars which 
tend to raisrepresent thé character of the Ogilviô édition of Webster's 
Dictionary, or lead the public into the beliéf that it is a reproduction 
of a modem édition ôf that work; ahd especially against the use of the 
ad vertisements which are ih évidence in this case, or of similar adver- 
tisements. If the book had not bèeri advertised ïn the mannér which 
bas been described, I should not thihè it proper to require the défend- 
ant to place any notice in the volume itself; but, inasmuch as thèse ad- 
vertisements bave been extensively circulated, and orders for the book 
may héréafter be received' by the défendant, which will be the fruit of 
the advertisemeiits, each book delivered by it orits agents should con- 
tain a notice, by printed slip attached to the title-pâëei that it is a re- 
prînt of the édition bf 1847 of Webster's Dictionary, with a list of the 
additions that hâve been made thereto, aiid which thé book cdhtains. 



OHATTANOOGA MEt)ICINE CO. V. THEDFOBD. 949 

Chattanooôa Medicine Co. V. Thedfobd et al. 
(Circuit Ctmrt, N. D. Oeorgia, November 11, 1891.) 

TBADE NAMB — TBANSrEE^CONSTBTJOTION OV COKTKACT. 

M. A. Thedford, owning a third interest in the right tomakeand sella compound 
known as "Dr. A. Q. Slmmons' Llver Medicine, " formed a partnership with his 
two oo-owners, and for a time they proseouted the business under the name of "M. 
A. Thçdlord & Co. " Thedford alterwards sold his interest in the right to his oor 
partners, and also conveyed to them ail his right to "the ûrm name and style of M. 
A. Thedford & Co.," "for the purpose of manufaoturing, advertising, and selling 
the ' Simmons Liver Medicine,' " provided, however, that in the use of theflrm 
same he was not to be responsible, "it being simply to be used as a trade-mark of 
the business. " Held, that the grantees had theexolusive right to use the flrm nàme 
in connection with the "Simmons Liver Medicine" only, andnotin connection with 
a medicine advertised as "M. A. Thedford & Co.'s Original and only Genuine Liver 
. Medicine or Black Dranght. " ''■ 

In Equity. Bill by the Chattanooga Medicine Company against M. 
A. Thedford and W. J. Satterfield for an injunction. Denied. 

This is a biil in equity, brought by complainant tfgainst défendants 
to enjoin the latter from manufacturing, advertising, and selling the 
medicine known as "M. A. Thedford's Liver Invigorator." For a proper 
understanding of thé issues to be determined by the court in its présent 
décision, which is on the application for a temporary injunction, a brief 
statement of the facts may be necessary. About the year 18.40, Dr. A. 
Q. Simmons, a résident of north Georgia, began the manufacture and 
sale of what hassince been known as "Dr. A. Q. Simmons' Liver Medi- 
cine," "Dr. A. Q. Simmons' Vegetable Tonic," etc. Subsequently, and 
about the year 1856, Dr. Simmons transferred to his son-in-law, J. H. 
Thedford, the right to manufacture, advertise, and sell"Dr. A. Q. Sim- 
mons' Liver Medicines," by whom, in 1872, the same was transfferred to 
his son , Miles A. Thedford, one of the défendants hère. In the same year, 
Miles A. Thedford, who had formerly lived in notth Georgia, went to 
Chattanooga, and formed a partnership with Nicklin & Rawlings, a firm 
of druggists in that city, for the purpose of manufacturing, advertising, 
and selling said medicines. A few years thereafter. Miles A. Thedford 
went to Louisville, Ky., where, in 1873, he formed a partnership with 
Edward Wilder and Robert L. Edgerton, under the firm name and 
style of Miles A. Thedford & Co., with the object of continuing to make, 
advertise, and sel! said "Simmons Liver Medicines," using the same 
wrappers for their packages and bottles there that were'usefd in Chatta- 
nooga, except as to colorof paper, ink, and place of manufacture. After 
carrying On this business for a short time. Miles A. Thedfotd returned 
to Chattanooga, and on October 14, 1875, sold to William G. Smith 
and Charles McKnight a two-thirds interest in his right, title, and intér- 
êt in the manufacturing, advertising, and selling "Dr. Ai Q. Siinmons' 
Liver Medicine," at the siame time forming a partnership with the said 
Smith and McKnight, under the firm name of M. A. Thedfèrd & Co. 
On November 26^ 1876, Miles A. Thedford conveyed lo Z. C. Patten his 
xemaining otie-third interest in the right to make, mix, manufacture, ad- 
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vertise, and sell saîd "Dr. A. Q. Simmons' Liver Medicine," at the time 
binding himselfyppljijo engage in the manufacture and saie;!Of the same, 
unless he became the owner of any part of the interest sold to Smith, 
McKnight, or Pjktten, in which event nothing in the transfer should be 
construed as interfering with his right to manufacture and sell said medi- 
cine. In the same instrument M. A, Thedford transfers ail his right, 
titlë, claim, and iiiîterest in and to the use of the pjesent trade-mark and 
thé firm name and style of M. A. Thedford & Co. to Z. C. Patten, W. 
G. Sriïîtji, and Charges McKnight, for the purpose of manufacturing, 
advertiBÎngy and selling said "Simmons Liver Medicine," the transfer 
carrying with it a proyiso that in the use of the signature and firm name 
of Mi A. Thedford <fe Oo. he, Thedford, was to be in no way responsible, 
as it ^ras simply to'bé q^èd in the business of maria lacturing, advertis- 
ing, and selling "I>r. A. Q. Simmons' Liver Medicine" as a trade-mark. 
It also appears from the pleadings and évidence presented that complain- 
ant did not, hâve the sole right to manufacture and sell Simmons' Liver 
Medicine. It seems that in September, 1868, a firm of the name of 
Zeilin & Co., of Philadelphia, acquired by purchase Iroïn a son of Dr. 
Simmons the right to manufecture, ad vertise, and sell a medicine known 
as "Dr. Simmons' Liver Medicine;" Dr. Simmons havjng transferred 
that right to his son in the same manner that he transferred the same 
right to his son-in-law, J. H. Thedford. The firm of M. A. Thedford 
& Co., composed of Siuith, McKnight, and Patten, seemed to hâve been 
suoceeded by a company called "Dr. A. Q. Simmons' Medicine Com- 
pany." Against this company and others J. H. Zeilin & Co., in the 
year 1877, brought a bill in equity in the circuit court of the United 
States for the easteifo district of Tennessee, seeking to enjoin said com- 
pany from manulàcturingj advertising, and selling said "Dr. A. Q. Sim- 
mons' Liver Medicine," and the resuit of that case was the granting of a 
permanent injunçtion, as prayed for. The présent complainant is the 
supcessQr, tbrough Dr» Aw Q. Simmons Medicine Company, to ail the 
rights acquired by it from M. A. Thedford thrôugh Smith, McKnight, 
and Patten. 

J, T. Lupton and John L, HopUns, for complainant. 

îî. J, ^ T. A. Uammmd and 0. P. Goree, for respondenta. 

Before Kewman, District Judge. 

- NpwitAN, District Judge. , After much reflection, I am satisfied Ihata 
prqper détermination of the question before the court in this case dé- 
pend^ uf)on the construction to be given the contract of sale from Thed- 
ford to Patten and his associâtes. The évidence does not show that the 
naiedicine made by M. A» Thedford jtfe Co., of Rome, is the same as to 
ingrédients as that made by the Chattanoaga Medicine Company, and 
there is erach an entire dissimilarity in labels and wrappers used by the 
former company to those usied by thelatter, that itcouid hardly be held, 
if the case, turped upon ,that alone, that there was any infringement of 
complainant's rights. The case seems really to turn upon the right of 
the Chattauouga Medicine Company to use the name of "M. A. Thed- 
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ford & Co." as they are now usiiig the same in the manufaeWre, adver- 
tisenient, and sale of what is called "M. A. Thedford &Co. 's Original 
and Only Genuine Li ver Medicine or Black Draught." Indeed, the 
main contention of coutjsel for complainant is thàt M. A^ Thedford is 
violating bis contract in the use of his nàme in thé connection with the 
medicine which he is preparing and offering for salé. Did Thedford, în 
his contract with Pàtten, bind himself so that he violâtes his agreement 
in the use of bia own name in connection wiih what hecalls^'T. L. I.?" 
The language of the contract, so far as material hère, is as fôïlows : 

"I hereby transfer and cohvèy to thesaid Z. C. Patten àll and everyof my 
Tights, title, and interest whatsoever that I hâve been, and am now, or may 
hereafter become, possesSed of in the rfgbt to manufacture, make, ad- 
vertise, and séll the said 'Simmons Liver Medicine.' And I hereby bind 
myaelf Dot to engage in ttaia business of manufacturin^ or seltiiig the said 
medicine under any name or style, or to become intereetted in its manufact- 
ure througb any other person whatsoever, except I sbould become the owner 
of any part or interest sold to Smith, McKnighl, or Patten in thé manufact- 
ure and sale of said medicine under the flrm name style of M. A. Thedford 
& CSo. Thèn tiôtbing in this conveyance shali be construed to interfère with 
my right in manufacturiiig and saie of said medidne. It is also a<;reed and 
understood that ail my right, title, claim, and interest; in and to the use 
of the présent trade-mark that I now own and possess, or baye previously or 
may hereafter own and possess, and the firm name and the style of M. A. 
Tbedforà & Co. is hereby transferred to Z. C. Patteu, W. G. Smith, and 
Charles McKnight, for the purpose of manufacturing, advertising, and sell- 
ing the 'Simmons Liver Medicine,' and they bave the sole right to use said 
flrm name in any manner they may see proper in the manufacturing, adver- 
tising, and selling the said A. Q. Simmons Liver Medicine, and to sell, lease, or 
transfer the same to their assigns or successors; and plates, electrolypes, and 
lithograpbing stones, and printed matter bearing the signature of M. A. 
Thedford & Co. are sold and conyéyed to said Patten, Smith, and McKnight, 
for use afuresaid, bf manufacturing, selling, &c., said ' Simmons Liver Medi- 
cine:' providèd, hôlRrever, that in the use of said signatures and Qrra name of 
M. A. Thedford & Co. I am in no way responsibie, it being simply to be used 
as a trade-mark of the business, and, as sucb, the right to use il is trausferred 
to the said Patten, Smith, and McKnight, and their successors." 

It will be seen from the language used in the contract that the transfer 
ànd sale ôf the right to Use the name of M. A. Thedford & Co. was con- 
fined to its usé in connection with the manufacturing, advertising, and 
selling "Simmons' Liver Medicine," and with that alone. It seemsto 
be perfectly plain from the wôrds used that the parties intended by the 
contract to réstrict the right to thé use of the name of M. A. Thedford & 
Co., so that it should be used in order to hold the présent business of 
Thedford to be in violation of his agreement; that the contract mùst be 
given a much broader signification than the above indicated. I am not 
prepared to hold, in view of the language of the parties, that Patten and 
his associâtes acquired more by thls contract than the right to use Thed- 
ford's name in advertising and selling what is known as "Dr. Simmons' 
Liver Medicine." If the construction of this contract goes beyond that 
indicated, and if the intention of the parties, as derived from thé con- 
tract, couldbe that Thedford agreed not to use his own name in the manu- 
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facture and sale of any liver medicine, it would be questîonable, at leasl, 
if the contract would not be in restraint of trade, and therefore against 
public policy, and void. It is understood, of course, that the sale of 
the right to make, advertise, and sell a compound with secret ingrédients 
would be valid, JQ no way violative of public policyj and that is what I 
miderstand that Thedford, by his contract, has dope. Justifying in any 
way, the contentipn of complainant as to the right to use the firm name 
of.M. A. Thedford & Co., it is necessary to separate the proviso which 
concludes the quotation which I bave made above from the contract 
from that wl^icb précèdes it, and this I do not think can fairly be done. 
ThçTjjnguagé bftbis proviso is: 

"I^rovided, however. that in tbe use of said signature said flrm name of 
MiA. Thedford & Co. I am in no way responsible, but this is simply to be 
used as a trade-mark of the business, and. as sucb, the right to use it is 
trauisferred to the said Fatten, Smith, and McKnight, and their successors." 

ISfot?; the right to use this firm name in the préCeding part of the 
contract iQ for the purpose of " ma,nufacturing, advertising, and selling 
'Simmons' Liver Medicine,;'" It can hardly be said by this proviso j 
which was intended to be restrictive in its effect, the parties intended to 
enlargë the right to use thef'ïiame beyond that which has been before 
éxpressèd. I thjnk it may safely be said that the court will not, in 
contradf^pf this sort, iii Whiph à transfer is made. of the rights to the use 
of a pefsoh's, 9wn hame in » business enterprise, extend or enlarge the 
opération of the same beyond its necessary import. In the case of 
Zeilin & Goi against Dr. A. Q. Simmons' Liver Medicine Company and 
others, (said cOmpany having Succeeded the firm towhich M. A. Thed- 
ford had made the sale,) ' to which suit McKnight and Patten were 
parties défendant, a decree was en,tçred by which the défendants were 
enjoined "frpiji.making, selling, or offëring for sale, any medicine under 
the title of ';I)r. A. Q. Simmons' Liver Medicine,' or 'Dr. Simmons' 
Liver Regulator or Medicine,' and from using the name or word of 'Sim- 
mons,' or tbë fac simile signature of A. Q. Sirfamons, in any way upon 
any bottles of jpackages of livèr medicine or of medicine made, adver- 
tised, and sold for the liver." After this decree of court it became 
necessary to îtbandon the wrappers and the use of Dr. Simmons' name 
entirely. • Tbpfl it was, or soon thereafter, that the name and wrapper 
now usediby the Chattanooga Medicine Company was adopted. 

The claim;Qf the complainant hère, so far as its claim is based on 
the contract, ;th^t tbe decree jin the Zeilin suit left them the right to the 
préparation itself, and to the name of M. A. Thedford & Co,, and to the 
picture of an old man, which picture, as I understand it, they claim 
thej' m^y use, provided that Dr. Simmons' name is not anywhere used 
in connectioftiwith the picture. The difficulty about complainant's con- 
tention is that Thedford transferred the right to use his name in advertis- 
ing and selling "Dr, Simmons' Liver Medicine," and the complainant 
is using it; tQ, advertise and sell M. A. Thedford's Liver Medicine, 
which appears to me to be a use of his name not contemplated when 
the contract was made, or covered by its terms. Much has been said 
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in the argument , of this case about what is daimed to be the effort 
of the M. A. Thedford Medicîne Company, of Borne, to convey to the 
public by their wrappers and advertisements, and to impress upon 
ali readers of their literature, the idea that the medicîne they are sell- 
ing is the same as the original Simmons' liver Medicine. There is 
some force in this argument, but since the decree in the Zeilin suit 
complainant has no right to make what is known as " Dr. Simmons' 
Liver Medicine," and in the face of this decree, by which it is adjudged 
that it has no right to the name of Dr. Simmons, this court can- 
not, at their instance, prevent other persons from using the same. In 
other words, so far as the name of Dr. Simmons is concemed in con- 
nection with liver medicine since the decree alluded to, it is dedared 
that it bas no right and no standing in court to assert the right to 
use the same. 

It is further said that complainant has in its labels resorted to fraud- 
ulent devices, and oue calculated to deceive the public, in that it holds 
out to the world that the medicine it is making was discovered by M. 
A, Thedford, 1840, and that the arrangement of its wrappers is such as 
to lead the public to believe that the picture of an old ma,h thereon 
is the picture of M. A. Thedford; and in fact it says that Thedford 
is comparatively a young man, and that it does net itself, therefore, 
corne into a court of equity with clean hands, and should not be al- 
lô wed any relief for that reason. Complainant, on the other hand, says 
that défendants' conduct, especially in the matter of attempting to ad- 
vertise and sell under the name of J. H. Thedford & Son, Dr. Sim- 
mons' Liver Medicine, and the conversation to which it testified, shows 
that M. A. Thedford has been acting in bad faith, and seeking to avoid 
the effect of a contract honestly entered into, and to deprivé the others 
to whom he sold, and their successors, of their distinct rights under the 
contract. I thînk it wholly unnecessary to discuss either of thèse con- 
tentions, in view of my opinion as to the constructioû of the contract, 
which is really the basis of thé whole matter. I conclude therefore: 

Mrst. That Thedford only parted with the right to use bis name in 
connection with Dr. Simmons' Liver Medicine. 

Secondly. By reason of the decree in the Zeilin suit complainant has 
no right to advertise or sell Dr. Simmons' Liver Medicine. 

Third. That complainant has no right to use Thedford's name in con- 
nection with liver medicine otherwise than I bave stated; and Thedford 
may use the same as he is how doiiig without infringing any of its 
rigltts. 

Jburtftwl bave stated that, as to any infringement of trade-mark, con- 
sidered indepèndently of contract rights, I do not think there is such a 
similarity as to justify interférence by the court with the défendant. 

The conclusion is that injnnction mùst be denied. 
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^^- .i'/'-i i4 ... Smith. r.v;BoxjKBB^ Ctwa;çaae8,)<;:- i,»,i ;,./.' 

(CfriftettOoto 0/ 4pp8al», Second- OJrcu4f. Deoémb^ ^ 

If 3AiniiniNi^I)VT||:ox Himb of Ch^ttbi,— Aosntb, ; ■ 

' , Thehlreryi a cbattel impltiadiy up'dèrtakes to tiBe It weU, to'iiBe it for no other 
"'''natti|iKié tbàù tni('foi> wMoa lU iiMreA, to tak» éroper carç of |t, and to reatore it 
! ::.^t tn»jMe.^PPJ»iM^' In a^ ,thœe things h^ fg, qound ^exercise tbe diligence of 
';• praoçot mân; and for ariy âéiaiilt, whethet- ms tiwn pertfoiml fàùlt or negUge&ca 
' or ^M%f bift%uI)ciBei>te Or Sérv'àtitB, he is responàlble tojOlç owner. 
& 'S.AjciM^lBAste^BW'SooW't-'liosatdCTigaii.taEHaB ov SasvÀNT. . . ' 

:, Wbo^. jC9ap6nâent ctaartered libeiant's soows totraabt>ort à bnildlng from une 
p)àè0 fo anotbér, ànd albbMi^i^M a tàg to tow the soôws^ anâ:by th^ negllgencOof 
' tna maaterof .the tugand biBauboMlnate tbssoows .becatns a total loss, it was helcl 
, ; that) re«kpondent W/Bs liablo, , , ■ 

40 Fed. Rep.' 889, afBrmôd. ' ' l ■ , 

In ÀàmiraltyV Àppèala frdm decreea of thé cit'eult court df the 
tJriited;§tates fol- tliè southewi district of New York, àfErming pro/ormà 
decreiésof the district çdti'ft' for said district. Thé libelants, De Witt 
Ç. Bouker ^nà: George Â. ËotiKer , wére each the owner of one of two 
scows lost in the same aièt^dent. The cases were beard tbgether in the 
district court, whicli Sustftined the libëla, (40 Fed; Rep. 839,) and re- 
spondent appealed. On this appeal the court delivered its opinion in 
6n^ suit only, directing thé sàme disposition to bemàde of the other. 
Affirined.' ''"■■ 

J/oor« <& TTçilfcice and iîî'otit A 

Wing, Skoudy & Putiiam, (^BarringUm Putnam, of counsel,) for appel» 
lee,' 
^^eforeWALiAOÉ and Laoombï:, Circuit Judges. 

i.WALLACB^ Circuit Judge., Thls is ati appeal from a decree for thé 
libelant foftbe value o| a scow. Smith!, phart'ered the scow of Ëouker 
at ani^teed price per dlay, to be usç^d in trausporting a building from 
one location to anoUier. The transpoirt^tion necessitated the use of a 
tug, and Smith engagea Jaj^cox, with hifl tug and crew. While the tug 
wàsitowing tbe SÇ9W, php ran aground, and befon^ ébe could be got ofif, 
and the scow takei) tParP)?''^^ of safet^t ^ storm arose, and the scow was 
-BoicùûBedas to be pr^çticaj]^ Turortbieas. . ,, 

, We Jlpe satisfied that there, ÎB no merit in any bf the spécifie allégations 
of feult set forth in th|pi,li,bel,. It was^ suitable tinje to stàrt upon the 
trip. The scow was to be taken through a channel from Rockaway in- 
let, and thençea short distaççe on the, open.sea. It was necessary to 
jp^ceed when th^re was high waterijQ the channel, and it was high 
water tben, 4 ^t^m wfl§,fl.pproaçhing, and it was probable that if the 
trip were postponed uptil ,b|gh water ag^n the SQà woùld be too roùgh, 
perhaps for several days, to permit the scôw to be towed safely. Any 
delay conséquent upon the postponement would hâve been at the expense 
of the charterer. Jaycox was interested in having such a delay, as he 
would get pay for his tug in the mean time; and his protests about the 
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danger of startingat that time were prompted, we think, by this motive. 
There is as little merit in tlië other all^ations which set forth that the 
tug was of insufficient capacity to handle the scow, or that the scow 
should not hâve been taken through the channei. The accident was 
caused by the incompetency of Hults, who was familiar with the chan- 
nei, and was on board the tug for the trip, not to assist in her manage- 
ment, bftt. to giye Jaycox the benefit of his knowledge of the channei. 
He was'àôt éiperienced liisteering a tog and scow éûffeciéntly to be in- 
trusted with that duty ii) the difBcult passage through the channei. 
Jaycox should hâve stood by the wheél. Instead of tfbing èo, he de- 
serted it, and asked Hults to take the wheel. Hults did the best he 
could, but could not control the tug, as she was inâuenced by the scow, 
and ran her aground. The case seems to be one in whlcb the libelant 
in the présent action and the libelant in the other action, for the loss of 
scow No. 5, bave affiliated with Jaycox to fix Smith with the damages 
occasioned by Jaycox's négligence. Notwithstanding the failure to es- 
tablish the spécifie allégations of the libel, its gênerai averments are suf- 
ficient to authorize a recovery upon the facts as they appear, and the 
only question is whether Smith is liable for the négligent acis of Jaycox 
or Hults. It is elementary law that the hirer of a chattel impijedly 
undertakes to use it well, to use it for no other purpose than that for 
which it is hired, to take proper care of it", and to restore it at the time 
appointed. In ail thèse things, he is bound to exercise the diligence of 
a prudent man; and for any default, whether his own personal fault or 
négligence or that of his subagents or servants, is respousible to the 
ownei*. 

There is a clàss of cases in which one who makes a contract with an- 
other to perform a specified undertaking, not reserving to himself any 
control oveir the means or instrumentalities to be employed, is not liable 
for the n^ligent act of the other in the course of performing the contract, 
or of the servant of the latter. This caôe is not of that class. No one 
can escape from the burden of an obligation which rests primarUy upon 
him by engaging for its performance with the contractor. Whart. Ag. 
§ 485. Smith could not absolve himself from his duty as a bailee by 
employing Jaycox to perform any part of it. Although Jaycox was 
towing the scow with his tug by a contract with Smith, he was never- 
theless performing Sraith's implied contract, as were also ail those who 
were employed for the time being by Jaycox. If, by reason of some 
négligent act of Jaycox or Hults in the management of the tug, a third 
person had been injured, who was a stranger to the implied contract be- 
tween Smith and the libelant for the proper care of the scow, Smith 
would not bave been responsible, if it appeared that he had no control 
over the service which he had contracted with Jaycox to perform. Quinn 
v. Construction Co., 46 Fed. Rep. 606. The decree of the court below 
is affirmed, with interest and the costs of this courte and the cause is re- 
mitted with instructions to proceed accordingly. 
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The Cmr OF New York. 

The John E. Bebwind. 

The YouNG AmeeiCa. 

MooBs V. The Gizy qf Nbw York âsp Two St^bah-Tdgb. 

IdreiM Court of AppeaU, Second CTrouit Déoeiaiber 14, 1891.) 

Collision— i'oG-^MoDERATE Spèed— 'Towage — Dutt op Tow to Sound Foo Signals. 
The steamer City of New York, going dowQ, the East river, ran into a fog before 
roundipg tl^e Battery. A tow some 1,000 feet long, in charge of two tugs, was pro- 
ceedlng frortt Alnboy to J&rs'éy City, and was àt the time of collision at the inter- 
section of the North and JSast rivers, below the Battery. Tbe tugs were sounding 
fog signala. No signais were given from the tow, exoept thàt a woman In a rear 
boat of tbe tow blew a horn whén she dieàovered the steâm-bôàt. The latter, when 
she ûtatisaw tbe tow, waKQOving at the rate of six miles an hour ; and, though she 
ftt once reversed, she stracl^ and sank one 6f tbe canal-boats. Held, that the 
steamér's spéed was not'moderate, as required by rule, and that she should bave 
Jiaard and aoted upon th« signais of the tow, and was in fault for not dolngso. 
Scld, alsQ, tbat, as the tugs were performing ail their statutôry duties, they were 
Bot gùu^ of négligence bedause nO signais were given from the tow. 44 Fed. 
B^. 698, reveraed. 

Appeal from the Circuit Ccfurt of the United States for the Southern 
District of Neit Yorki 

In Admiralty. Suit by Moore to recover for the loss of a canal-boat 
in collision -with the steam-ship City of New York while the canal-boat 
was in tow of the tugs Young America and John E. Berwind. Thè dis- 
triot court held ail tihe steamers in fault, (44 Fed. Rep. 693,) and their 
owners each appealed. Reyersed. 

. Wing, Shovdy & PvXnam^ (.Okarlea Q. Burlingham, pf counsel,) for the 
City of New York. 

Robinson, MrigHi MdèOie <fc Ward, {Henry Qdbraith Ward, of counsel,) 
for the stearn-tugs. 

. McChrtÂ'y & Sérier, (Edmn D. MeOartiiy, of counsçl,) for Moore and 
Daily. , : :• . >' ;: 

Before "Wallace and Lacombe, Circuit Judges. 

Wallace, Circuit Judge. The libel in this cause was filed by the 
owner of the canal-boat Western Star against tbe steam-boat and the two 
steam-tugs to recover the damages occasioned by a collision between bis 
canal-boat, while she was in tow of the two tugs, with the steam-boat. 
The district court adjudged the steam-boatand the two tugs jointly in fault 
for the collision, and condemned them for the damages sustained by the 
libelant. The owner of the steam-boatand the owner of the two tugs 
both appealed from that decree. The question now to be determined is 
whether the steam-boat was solely in fault, or the tugs were solely in 
fault, or whether both were in fault. The collision took place between 
Governor's island and the Battery, at the intersection of the East river 
with the North river, a few minutes after 7 o'clock in the morning of 
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Febniary 14, 1890. The tugs were proceeding from South Amboy to 
Jersey City, having intow 14 canal-boats and barges arrangea in 4 tiers. 
The tows were on a hawser 80 fathoms long, and averaged about 100 
feet in length each, an,d there was about 15 feet of line between each 
tier. Thus the tugs and tows stretched over a distance of nearly 1,000 
feet. The tide wàs ^trong ebb. The tugs were trying to get the benefit 
of thé eddy between the tides of the two rivers below the Battery. They 
were going very slowly,— not over a mile and a half an hour, — and were 
màintairiiiig proper fog signais to indicate that they were proceeding 
wiib a tow, A woman, who was on the rear boat of the tpw, saw the 
jsteam-bdat à moment biçfore the collision, some two or three hundred 
féét âway. and blew a bom to her several times before the collision, 
The stèam-boat was coming out of the East river, bound for her slip at 
N'éw Yoirjj; îh the North river, on one of her ugual trips from New Lon- 
don. just after reaching the North riyer tide, she struck the starboard 
boat of the third tier of the tow, sinking her almost immediately . She 
had very^tçirtly before stôpped to avoid a ferry-boat which passed across 
her bows, iand thereupon immediately, P""eeded .again at half speed. 
She wa^ going through the water at 6 or 7 miles an hour when she dis- 
covered the tow, and then immediately reversed her engines, and did ail 
she could to prevenl collision. At half speed she could not be brought 
to a stand-still before runnijjg twice her length, or a distance of about 
630 feet. For 6 or 10 minutes before the collision the fog had been so 
dense that vessels wçre not visible more than 250 or 300 feet away. 
The stëafa-boat did not see the tow until she got within about 100 feet 
of the véssel she struck. The theory of her witnesses is that she did 
not hear Ihe fog signais ôf the tugs, nor the horn which was sounded by 
the woman on the rear boat. 

Thelearned district ji^dge, as appears from bis opinion, condemned 
the steaQi-boàt because she was négligent in not hearing the fog signais 
of the tugs, and not anticipating the tow behind them and stopping be- 
fore it came in sight, and condemned the tugs for négligence in not giv- 
ing fpg signais from the boats in tow while crossing Ûie East river. 44 
Fed. Rep. 693. We differ with the district judge as to the speed of the 
Bteam-boatat the time she disçovered the tow, believing, not that she 
was going very slowly, but that she had regained very nearly her full 
half speèdt and was going at such speed that she could not be brought 
to a stand-still within twice the distance at which another vessel could 
be seen in so dense a fog. In this view of the facts, she was not 
going at the moderate speed in a fog which the statute requires, We 
are not quite satisfied that she did not hear the whistles of the tugs, 
and did not proceed upon the assumption that the tow was to the north- 
ward of her path; but, if she did not hear the whistles, she ought to 
hâve heard them, in view of their proximity and the atmospheric con- 
ditions, As she should hâve heard them, and understood their signifl- 
cance, she is culpable to the same estent as she would be if she had 
actually heard them and disregarded them. 

We do not think the tugs were guilty of any négligence which was 
çpntributory to the collision. Concededly, they performed ail their 
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êtatùtoi^ d^ttèiï'. '''Wiiad' 'sigiiails èlJQliïâ tï{èy hà>e; giyen frop^ thé boata 
or bàrgè^ r ■ §8Koteld"îi 'hriVe béëH by M ,î^«han^ %-^^^ ^^ ^ ^^^ 

' *the oiïè%r6tSàlxàvs iMcatëd the pteiencè bf a ^àiliiigVessd tinter. wày, 
and iibe 'bttièrW te steaffi-:8Îili) br ôailîh^' âSif hè^'ùùâ^'ms;^^ ! , ï^ êithiar 
6f sùch sî|;iiiilà hàicï beètf ^ivèn, andj^this .(iôlliisïpn îiaa^t^^^^ ït 

could ba*e Beéki Véi-y p^bàslvely ili;ge^^ ëtéàinbôat was migled 

thereby. twâi'iybat plii(ïè îû . the ti)«r's1i^lii(i' tbb lignais' bave been 
giveil ? If -thëlr'had bei^'^Vèû from thé te^r end, piè Irom'tbe middle, 

t#bùM ùot àn'apjbroâchirig stfe'àm-sbip ha'^ie £elt &'fe iù'^ieering betweièn 
that^flacè and tHè signalé ififom tbé tu^è? 'It niàî^-be dôubted w 
tbé'nSé* of ànyfii^éi^aléi nqt embraced îû thé çbdép'f lignais préscribéd 
by' Btatiite, aiïd^which are intètaded to givé précisé anld definite; infor- 
loiiBlti6n,.i8léèaJly'allowabre. It may'be ilôubted.whétdér Ihe giving of 
ïbg sigùtils foy bOtits brvesàels in toW wb^d tend tp dimitiiâh the risk qf 
dolHèibh, and #Bether liié multiplication^ bf signalâtirôuld riot lead to 
cbnTusibâ and^^^iàconce{itibiii The boa^d of su per^ri^Dg inspectera bf 
steam-lrëisgélsi'xtntîlas late'àà 1886, séètbèd tb bavé suppoSed that they 
were abthorized iSnder séctioq. 4412 pf thé Revised Statùtes to prescribe 
supplénienta'ry' ïb^ signais for Btèam-Veàseb, and diii prescribe them for 
such vesSels while towingii Tows like the one in the présent case were 
commoù, 'and 'bàd been for many yeare, on thé great rivérs and in thé 
harbor çf NeW^ Vork. Yet the inspectbre^do: riot séem/ to bave consid- 
ered it éfpediénfto triakë any othér regtilatibns àppUcâble to the navi- 
gation of such tpWs thah that the steam-vessel sbould sbùnd the signal 
of three blastfl itf'qtiick succession to indicate thatshewa;^ towing. Aûd 
it is signîficant thàt iû the act of congréss bf August 19, 1890, (26 St. pp. 
320, 326,0. 802;' art. 16, subd. 2/,) iàdbpting, amongpther things,thé 
code of fog signais devised by the international mariné 'conférence, w^hile 
vesselS béing t6#ëd ai^'pèrniitted tp givô a specified sigbal, they are not 
reqUired to gîvë àhyv and are exprèàSl^prbîiibited Mm giving any othér 
than that whiéh ts requi'red to be giVeri by the 'tpH^^ing' vessel. It ià 
possible that if àbme signal had beeri gi vén' in the présent case from some 
one or more of tlïè boàts of thé t6w, or along-sidô; th^steam-boat might 
hâve- beard it, ëhi so goveirned her moveinents as 'to avoid collision. 
But thé tugs had little timé in which tp adopt any spécial prècautioâs'i 
as it Trâs orily abOtit five niiriutes before the collision that thé fogbécamé 
sufficiéntly deùsé to requ ire them; a:n'â they are bot to be held liabl« 
merély becatise; in the light of subsequept events, ît appéars that some- 
thing not donè âiight haVe béëil useful; The collision Would not bave 
happeiiéd if thé éteam-boat had exercised the degré? of care required of 
her undèr the circumstancés of thé case. She was aware of the signifi- 
cance of such signais as were given by the tugS, àUd knew that they de- 
noted the présence of a vessei towing. She knew &at similar fiotillaa 
of boats,^ flitailàrly arran^ed atid stretchiqg over as Ibpg al distance, were 
bonstantiy bein^ tbwed by tugs* in the bârbbr of 'Èèyf^àik. If she had 
been reasonably 'Vigilant, shé wpuld bàV^e bèard thé fog signais soonded 
from the tugs; and in that rase it would baye beéû bjer plain duty to 
"ifëauee bér speed to the lowést rate consistent with heJSteerage-way, and 
wttii bèfore proceeding faster tintil sbehad a righttoaBsame that the fl» 
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tilla vas beyond her path. Her own testimony shows that if she had 
done this she could hâve been brought to a stand-still, after seeîng a ves- 
sel in her path 100 feet away, in season to prevent collision. The rule 
approved by the international marine conférence, that "a steam-vessel 
hearing, apparently forward of her beam, the fog signal of a vessel, the 
position of which is not ascertained, shall, so far as the circumstances of 
the case admit, stop her engines, and then navigate with caution until 
danger of collision is over," merely formulâtes the duty which had pre- 
viously been recognized by the courts as incumbent upon steam-vessela 
under such circumstances. Act Aug. 19, 1890, (26 St. pp. 820, 326, 
c. 802, art 16;) TheKirhy Hall, 8 Prob. Div. 71; Hw Dordogne, 10 Prob. 
Div. 6; The Œy of New York, 35 Fed. Eep. 604. Holding, as we do, 
that the légal responsibility of the steam-boat is precisely the same, 
■whether she did not hear signais which she ought to bave heard and 
acted upon, or whether she heard them without acting on them, we 
think the collision is attributable solely to her own misconduct. If the 
tugs had been in violation of any statutory provision for preventing col- 
lisions, it would bave to be presumed that the fault was a contributory 
cause of the disaster. As it is, it is merely a matter of conjecture 
whether any additional précautions would or would not bave prevented 
the disaster. The decree of the court below is reversed, and the cause 
remanded, with directions to enter a decree against the steam-boat and 
her stipulators, for the libelant, for the fuU amount of bis damages, with 
interest frora the date of the report of the commissioner in the district 
court, and for his costs in the district court and ia this court, and for 
the owuer of the tugs for the costs in this court. 



Fennsylvaioa B. Ck). et al. v. Dailt's Adh*x. 

(Otrcttit Court of Appeals, Second CireuU. Oecember 14, 1891.) 

Appeal frou the Circuit Ciourt of the United States for the Southern Dis- 
trict of New York. 

In Kquity. Libel in peraonam by the administratrix of Patrick Daily 
against tbe Fennsylvanû Raiiroad Couipany as owner of the tugs Young 
America and John E. Berwind, and against the Norwich & New York 
Transpoitation Company as owner of the steamer City of New York, to re- 
cover for the death of her intestate, who was drowned in conséquence of tbe 
collision, gi ving rise to the libel against thèse three vessels. 49 Fed. Rep. 956. 
By stipulation of the parties, decrees of like eflect as in that case wereentered 
in this, both in the district court, and upon this appeal. For former report, 
see 44 Fed. Rep. 693. 

Charles C. Burlingham, for appellant Norwich & N. Y. Transp. Oo. 

Henry Qaibratth Ward, for appellant Fennsylvania B. Co. 

Bdwin D. MoVarthy, for appellee. 
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